CONTRACTS II: PROF. SCOTT, SPRING 1994

I.
Underlying Policies of Contract Law

A.
Certainty of Commercial Dealing

B.
Freedom to Contract

C.
Individual Autonomy

D.
Enforcement of Private Arrangements

II.
Statute of Frauds- contracts that fall under the SoFr require a signed writing for enforceability (in addition to traditional req's of offer, accept, consid- formalization requirement)
A.
Benefits:

1.
provides a procedural > substantive inquiry for the cts

2.
fulfills evidentiary/cautionary function of legal formalities (Fuller)

3.
protects against fraud

4.
channeling

B.
Definitions- R2d provides for liberal definitions 
1.
Several Writings- R2d §132- the memorandum may consist of several writings combined if one of the writings is signed and the writings and the circumstances clearly indicate that they relate to the same transaction- adoption of Crabtree rule

a.
writing may have been made for any purpose- not necessarily for the purpose of memorializing contract

b.
even writing a letter to a 3d pty if signed and contained essential terms of the contract

c.
if material term = in an unsigned writing, ∆ must have acquiesced to its contents (in Crabtree- ∆ prepared the memo at issue- if Crabtree had prepared the memo, this would have been a problem)

2.
Signature- R2d §134- the signature to a memorandum may be any symbol made or adopted with an intention, actual or apparent, to authenticate the writing as that of the signer

a.
initials, logos, headings, stationary

b.
could be an endorsement on a check if there is something written on check tying check to the lease (ie. under the "memo")

c.
before or after contract formed- ≠ a prerequisite to enforceability

d.
authorized agents may sign for principal if:

i.
acting as agent?

ii.
acting w/in scope of authority?

iii.
in Crabtree- secretary's signature would have been enough under the modern view

e.
only pty against whom enforcement is being sought must have signed

f.
prob: in a paperless world- getting signatures

C.
Types of Contracts Covered by SoFr R2d §110

1.
A contract of an executor or administrator to answer for a duty of his decedent (executor-administrator).

2.
A contract to answer for the duty of another (suretyship).

3.
A contract made upon consideration of marriage.

4.
A contract for the sale of an interest in land.

a.
Exception- Oral K Enforceable on basis of Part Performance R2d §129: a K for the transfer of an interest in land may be specifically enforced if party seeking enforcement, in reasonable reliance on the K & on the continuing assent of the party against whom enforcement is sought, has so changed his position that injustice can only be avoided by specific enforcement
b.
Winternitz- payment of rent, if there had been renovations

i.    loses on breach of K claim- wanted $ damages and the only remedy available under the PP exception = specific perf

ii.
Limiting the PP exception to claims for specific perf = response to the underlying concern of the SoFr w/fraudulent transactions- if someone really wants to go through w/the lease- further evid that it's not a fraudulent claim

a.
RELIEF AT LAW- money damages

b.
RELIEF AT EQUITY- everything else

1.
historically- extraordinary remedy- avail only when $ ≠ adequate (this idea persists today)

2.
compulsion of the individ = an extraord remedy

5.
A contract not to be performed within one year from the making thereof.

a.
the one year period is measured from the time of the execution of the K- not the time it will take pties to perform

b.
only if complete perf = IMPOSSIBLE w/in one year- as judged at time K = made

c.
courts hostile to SoFr may look for ways out of this req'mt- ie- K could have been performed w/in 1 yr/possibility of completion w/in 1 year; if court views SoFr as a trap for the unwary, can get around SoFr

d.
one year = measured from the time of the execution of the K
e.
possibility of DISCHARGE of K w/in one year- by death, termination or breach ≠ take K out of SoFr

i.
personal service K = w/in SoFr one yr provision- death = discharge of K

ii.
promise ≠ to compete ≠ w/in SoFr one yr provision- if one pty dies w/in one year- other pty has received benefit of full perf

iii.
promise to employ for lifetime ≠ w/in SoFr one yr provision- if person dies w/in one yr, purpose of guaranteeing him job for life = satisfied

f.
SoFr- complete performance > breach/termination w/in 1 yr

6.
PLUS- law of the specific state may have other classes of Ks that are subject to a writing requirement
D.
Procedurally- SoFr = raised as an affirmative defense to a contract claim- not a claim
E.
Original Function of SoFr- to prevent fraud
1.
NY reqs brokerage Ks be made in writing- makes sense as an anti-fraud device here

2.
PROBLEM- may prevent legitimate claims from being brought- cts often hostile to SoFr- Crabtree

F.
SoFr ANALYSIS

1.
Does the SoFr apply- is a signed writing required?

2.
Did a sufficient writing exist?

a.
series of related writings?

b.
at least one signed by ∆?

c.
contains material terms of agreement?

3.
Do any exceptions apply?

a.
performance or reliance by π?

G.
Advice to clients... after the SoFr cases:

1.
shows what = a signature if you want to avoid enforcement

2.
breadth of evid that can be brought in for & against- agency & symbols

3.
SoFr may not always work as a defense- need to know judge's feelings @ SoFr (Winternitz)

4.
w/land Ks- need to be seeking specific performance

5.
watch what you say (McIntosh)

6.
control your agents

7.
McIntosh- on employer's side- evid of newspaper ad, policy published in written policy manuals would decrease risks of finding an enforceable K later, tape phone conversation

H.
Cohn v. Fisher- sale of boat

1.
ct: inspection of boat ≠  a condition of the deal- & "secret intentions" ≠ material- objective manifestations between pties = all that matters

a.
∆/buyer- arg. that an inspection = part of K under UCC §1-205- Course of Dealing & Usage of Trade- if ∆ was successful with this arg, inspection would have been pt of the K

b.
ct finds for π under the SoFr- UCC provision . . . 

I.
Statute of Frauds Provision of the UCC Covers: (R2d §110)

1.
A contract for the sale of goods for the price of $500 or more (UCC §2-201(1))- requires writing signed by party against whom enforcement is sought (or party's agent)

a.
A writing is not insufficient because it omits or incorrectly states a term agreed upon, but the K is not enforceable beyond the quantity of goods shown in the writing

i.
Cohn- check = sufficient writing- signed by pty to be charged, indicates quantity/subject of sale, price, parties- even though terms = missing, under the UCC check is enough as long as it states the QUANTITY- price terms can be omitted (would later be argued under §2-305- UCC Open Price Term Provision) (prior law- check would have been insufficient bec. material terms = missing- delivery, warranty, time/place of perf)

ii.
requirements/outputs K may be enforceable notwithstanding the quantity limitation so long as requirements or output or some functional equivalent appears in the writing
b.
between MERCHANTS (UCC §2-201(2)), if, within a reasonable time a writing in confirmation of the K & sufficient against the sender is received and the party receiving it has reason to know its contents, confirmation satisfies the writing requirement against such party unless written notice of objection to its contents is given w/in 10 days after it is received
i.
Def: merchant- pty w/specialized knowledge as to business practices

c.
A contract which does not satisfy the writing req under subsection (1) but which is valid in other respects is enforceable:

i.
if the goods are to be SPECIALLY MANUFACTURED for the buyer and are not suitable for sale to others in the ordinary course of the seller's business & the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; 

a.
rationale- the fact you can't sell it to anyone else suggests there was an agreement- esp. when you have specifications for the special good- evid of agreement- if buyer hadn't communicated the specifications, you wouldn't be able to manufacture the item

b.
requires: 

1.
special nature of goods

2.
goods ≠ suitable for sale to anyone else (unfairness if you don't enforce)

c.
** this exception just gets you past the SoFr- you still have to prove a K existed- just says- once you've begun perf, SoFr ≠ bar 

d.
Chambers- note case, p.394- court finds K = unenforce bec of SoFr- even though π completed a prototype machine to ∆'s specifications

1.
no partial performance exception under this section- no quantity limitation- π would have either been uncompensated for prototype, or ∆ would have had to buy 20 machines it didn't want

2.
ct makes a strategic use of SoFr to bar K- finds a oral K for at least 20 machines > a conditional K or series of Ks

a.
ct felt it was faces w/an all or nothing proposition bec of no quantity limit under spec manuf provision

b.
decision makes sense in terms of underlying business realities

c.
once barg = found- possib for π to get ben of barg damages- as though 20 machs made, purchased + profits

d.
here- issue = size of loss to π v. ∆

e.
if there wasn't a writing req under SoFr- ct would have found that a K existed- obligations attach to performance

i.
be careful in real life negotiations- legal obligs can attach during negotiations- K will be formed if it doesn't have to be in writing

ii.
if the party against whom enforcement is sought admits in his pleadings, testimony, or otherwise in court that a K for sale was made, but the K is not enforceable under this provision beyond the quantity of goods admitted; 

a.
Cohn- there is an oral admission by ∆- ct says this = enough

b.
often, oral admission WON'T overcome SoFr
iii.
with respect to goods for which payment has been made & accepted or which have been received & accepted (§2-606)

a.
Cohn- subseq stopping of check = irrel

1.
even if there was no check & boat = delivered- goods would be received & accepted & would fall under this subsection- subseq attempt to return boat would ≈ subseq attempt to return check- irrel- at the time, there was agreement w/respect to this merchandise

b.
UCC limits Part Performance exception to the goods paid for only- under prior law, part paymt would = entire enforcement

c.
Cohn- one item at stake- indivisible good
d.
rationale for this exception- common sense- the fact that you started K suggests you knew there was one (≠ perfect evid- actions consist w/ K only for goods pd for- which is why the except = limited- but paymt & acceptance = strong evid that you were agreed on those goods)

2.
A contract for the sale of securities (UCC §8-319)

3.
A contract for the sale of personal property not otherwise covered to the extent of enforcement by way of action or defense beyond $5000 in amount or value of remedy (UCC §1-206)

J.
Technical Reading of SoFr- trial ct in McIntosh avoids SoFr by a technical counting- arg that 1 yr started when work began > when arrival = confirmed in phone call

1.
the entire statute is itself a technical statute

K.
Enforcement by Virtue of Action in RELIANCE- R2d §139 (McIntosh) (≈ to applying Promissory Estoppel to the Statute of Frauds)

1.
A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee/3d person, & which does induce action or forbearance, is enforceable notwithstanding the SoFr if injustice can be avoided only by enforcement of the promise.

2.
Circumstances to consider in determining whether injustice can only be avoided by enforcement of promise:

a.
the availability & adequacy of other remedies, particularly cancellation & restitution;

i.
restitution = remedy for unjust enrich- in McIntosh, ∆ did pay for services received, issue = the moving expenses

ii.
if there's partial perform- ct can grant value of performance undertaken > enforcing the K

iii.
lack of adequacy of other remedies goes to showing injustice

b.
the definite & substantial character of the action or forbearance in relation to the remedy sought;

i.
extent of move/nature of relocation (if π wanted to move anyway, would cut against forbearance- π would have made a profit in moving)

c.
the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making & terms are otherwise established by clear & convincing evidence;

i.
evidentiary/channeling functions- SoFr goes to the reality of the K

ii.
this = weakest factor in McIntosh - not clear as to terms/length of deal- evidence could support a 1 yr contract OR a probationary employment- this ? =left up to jury

d.
the reasonableness of the action or forbearance

e.
the extent to which the action or forbearance was foreseeable by the promisor

L.
Malicious Interference w/ Contractual Relationship- R2d TORTS §767- Factors a court should look at in determ improper interference (from Winternitz, p. 368) (court could have used an estoppel theory here- but estoppel wouldn't give π the profits he would have made from the sale)

1.
nature of actor's conduct

a.
conversations that lead π to believe had a K & changed mind- they didn't like π (this = the ∆'s downfall in Winternitz)

2.
actor's motive

a.
didn't want π to make $ on deal- didn't like π

i.
? maliciousness or hard business dealings

3.
interests of other with which the actor's conduct interferes

a.
π's commercial interests- π wants to make a profit

4.
interests sought to be advanced by the actor

a.
∆ didn't want π to get the $- trying to advance own econ interests (this = business)

5.
social interests in protecting the freedom of action of the actor & the contractual interests of the other

6.
proximity or remoteness of actor's conduct to the interference

a.
was proximate in Winternitz

7.
relations between the parties

a.
not good in Winternitz

8.
in Winternitz- all of these factors come down to the statement- "I want this guy to walk out with nothing."- otherwise, the court would be turning any breach of K claim into a tort

a.
if ∆ had said "I want to negotiate directly with the new tenant," π would have lost- no maliciousness

b.
breach of 1 K always effects other Ks- ct may have been too creative on the tort claim here

III.
Principles of Interpretation- disputes about meanings of words in contracts

A.
Interpretation Issues present opportunity for strategic judgments by lawyers- issue as to whether something is worth the risks of clarifying- may be a deal breaker, you may want to leave something ambiguous

B.
Three Theories of Contractual Interpretation

1.
Subjective: Raffles case/Peerless- 2 boats names Peerless- mutual mistake, no breach of K- because a material term of K ≠ agreed to, there was no meeting of the minds- "untrammeled autonomy of the individual will"- law won't hold you bound to a different meaning than what you intended

a.
PROB: turns entirely on intent- too hard to enforce

2.
Objective- nothing to do with what parties actually think- reasonable interpretation of words used & actions taken (if 2 =ly unreas pties contract, pties will be bound by a reasonable reading)

a.
policy- evidentiary prob w/subjective reading- no corroborating evid when goal of inquiry = what people thought, + systemic prob w/people's recollections- people would probably honestly describe the same incident differently- hard to honestly reconstruct your thoughts at the time

b.
fewer costs bec you don't have to account for the uncertainty factor- increased efficiency, certainty, fairness

c.
PROB- neither pty may have held reasonable view- turns entirely on words & conduct- regardless of intentions- even if pties agree on unreas intent 

3.
Modified Objective- reasonable meaning of words & conduct govern, but evidence of intent can overcome this

a.
whichever pty knew/had reason to know other's meaning = bound (R2d §201(2))

i.
Evidence to use in Determining Meaning of Terms- Frigaliment Importing (what is chicken?)

a.
Language of the contract
1.
ct in Frigaliment- π didn't make good arg for his definition

b.
Preliminary Negotiations
1.
Frigaliment- wording all in German except "chicken," but cables undercut by ∆'s testimony- evid = inconclusive

c.
Trade Usage
1.
Frigaliment- evid = mixed

2.
custom = increased importance in modern cases- w/UCC- broad evid of trade usage brought in, but Frigaliment = pre-UCC adoption

d.
Course of Performance

1.
Frigaliment- π's accept of birds as = π's accept of ∆'s mean only matters to extent there is acceptance w/o objection

2.
If there's objection, ≠ evid on interpret of K (R2d §202(4), UCC §2-208(1)- so evid in Frigaliment ≠ powerful

e.
Legal Standards- government regulation 

1.
incorporations of statutory/gov material will vary- goals of regs ≠ ≈ goals of a partic K, so regs ≠ automatically incorporated

2.
Frigaliment- incorp by reference- PROB- both args = consistent w/the gov regs 

ii.
Frigaliment- R2d §203(a)- Standards of Preference in Interpretations- an interpretation which gives a reasonable, lawful, and effective meaning to all of the terms is preferred to an interpretation which leaves a part unreasonable, unlawful, or of no effect.

a.
Frigaliment- ∆'s arg: ≠ reasonable for π to think I wanted to make a money losing K, so my interp = more reasonable bec. it makes the K more reasonable

b.
ct doesn't protect against intentionally formed bad deals 

c.
π failed to sustain BoP- π bears BoP on all claims- prepond of evid (theoretically = bias against pty bringing claim- if proof = 50/50, ∆ wins)

d.
NOTE: whether court found a K here or not- same result- ∆ gets pd for chickens.  Case would be diff if seller sued for breach- finding that there was a K = big difference

iii.
Joyner v. Adams- dispute over definition of "completed development"; ct found for ∆- ∆ neither knew/had reason to know of π's meaning, but π knew/should have known ∆'s meaning

a.
maxim #5 rejected by ct (& R2d)- wouldn't further any policy objective here

1.
even though ∆ wrote lang, ≠ clear ∆ = responsible for lang- maxim really means that the person responsible for the ambiguity = penalized

2.
no disparity in barg power in Joyner- if one pty controlled the K, this would be an issue

b.
if neither pty knew/had reason to know, and meanings differ- may be no K (R2d §201(3))

C.
MAXIMS OF INTERPRETATION- can be useful - you know who bears risk of ambiguities, widely used by cts, used more in reading statutes > Ks, but still pervasive in Ks (p. 340)

1.
"Words of a feather"- meaning of a word in a series is affected by others in the same series; or, a words may be affected by its immediate context

2.
A general term joined with a specific one will be deemed to include only things like the specific one

3.
If one or more specific items are listed, without any more general or inclusive terms, other items, although similar in kind, are excluded (you're limited to the specific terms once you start to list)

4.
An interpretation that makes K valid & reasonable is preferred to one that makes it invalid

5.
Ambiguities construed against the drafter (the person responsible for the ambig- Joyner)

6.
A writing/writings that form part of the same transaction should be interpreted together as a whole- contextual theory of meaning- read a K all together

7.
The principal apparent purpose of the parties is given great weight in determining the meaning to be given to manifestations of intention or to any part thereof- purpose of the ptys= influential if you can figure it out- in Joyner- purposes conflicted

8.
Specific provision is exception to a general one- specific provision will be deemed to qualify a more general one

9.
Where a written K contains both printed provisions and handwritten or typed provisions, and the two are inconsistent, the handwritten or typed provisions are preferred

10.If a public interest is affected by a K, that interpretation or construction is preferred which favors the public interest

D.
Doctrine of Reasonable Expectations: SCOTT: Morin & C&J are both rightly decided, but the holdings > the reasoning = right
1.
Test-:

a.
Bizarre or oppressive term

b.
Eviscerates the non-standard terms explicitly agreed to

c.
Eliminates the dominant purpose of the transaction

i.
C&J- if purpose of policy = coverage for any non-inside job- eliminates purpose in this instance

2.
Mayhew's 5 Part Test (p.449) of where the doctrine should be applied- CONJUNCTIVE- you need all five

a.
Elements:
i.
Contracts of Insurance that are adhesion contracts

ii.
Ambiguity in policy language

iii.
Regardless of ambiguity, if the insured didn't not receive full & adequate notice of the provision and: (R2d §237 (1), (2)):

a.
the policy provision is unusual and unexpected; OR

b.
the policy provision effectively emasculates the apparent coverage

iv.
Where the insurer has created an objective impression of coverage as to a reasonable insured (C&J)

v.
Where some activity reasonably attributable to the insurer prior to contracting for the insurance has caused this particular insured to believe that he has coverage, although such coverage = denied by the policy

b.
Combined subjective/objective test- more difficult than test applied by ct in C&J

3.
Doctrine of Reas Expect- places less importance on the duty to read before you sign

a.
?? Is this creating an incentive NOT to read contracts before you sign them?? - Scott doesn't like this- instead- why not just read Ks strongly against the drafter w/o violating anything else in the K

b.
If it's NOT reasonable for π to expect something- & NO insur co. provides certain coverage- we're submitting insur co to a determin by the ct of what the ct thinks a reas insur co should provide

c.
C&J- on FRINGE of modern K interpretation/adjudication

i.
TREMENDOUS move from classical doctrine- St. Landry Loan
ii.
reas expect characterized as logical/reas response to changes in the world

iii.
has been accepted in some states

4.
What could C&J have done?

a.
written notice ≠ guaranteed to work- would become pt of the form

b.
signing/initially of clauses- subject to attack- misunderstanding

i.
oral misrepresentation- still a possib claim

c.
raise rates- supply the total coverage & charge more to consumer

d.
MOST LIKELY course of action- do nothing- clause will still function in the vast majority of cases- most claimants will do nothing after insur co denies coverage

i.
if enough people bring cases, poss = coverage, increased rates

ii.
but litigation/settlement = cost of doing business for insurance cos

iii.
for the insured- litigation is an extraordinarily risky, costly undertaking

iv.
in C&J- clause ≠ found to be illegal or against pub policy- so clause will probably stay

5.
Applications:

a.
Adhesion Contracts

i.
Morin Building Products v. Baystone- aluminum wall for GM plant- subject to approval of GM's contractor on artistic effect

a.
jury- uses objective standard, finds for π, ct affirms

b.
WHY?

1.
K ≠ consist w/aesthetic concern- GM didn't mean it

a.
≠ a primary interest

b.
material specified = inherently imperfect

c.
(prob- bad faith- replacement wall = just the same)

2.
Chicago school- idea that no one would have subjected his work to GM's unfettered whim- what pties would have barg for if they though of it

3.
K really about commercial function > aesthetics- R2d §228- preference for an objective standard- if K can be made subject to an objective standard, it should be

c.
ct= being paternalistic- focuses on what should have been in the K > what's there- no form language would have worked for GM here (p. 435)

d.
Scott- ct could have found for GM on more traditional K grounds-

1.
specific terms govern > general

2.
individualized > form terms govern

3.
the further away from the fact you move, the more open the law is (although still bound by rules of evid, procedure)
e.
REAL DECISION- if it's not part of bargained for terms, GM can't be unreasonable

1.
look for evid of builder's knowledge of the clause

2.
goes to what people would have barg for 

f.
This is really an adhesion K- subject to a reasonable req. reading- but Posner doesn't want to admit this

1.
Characteristics of Adhesion Contracts R2d §211

a.
Standard form K drafted by stronger pty

b.
Substantial inequality

c.
No ability to bargain- absence of choice by one pty- other than to accept/reject whole K; no bargaining over terms

d.
Subject to a REASONABLE EXPECTATIONS reading

b.
Standard Term in K Against Reas Expect of Contracting Pty- not a dickered term
i.
C+J Fertilizer v. Allied Mutual Insurance
a.
insurance policy against burglary- ct- finds for π using doctrine of REASONABLE EXPECTATIONS
1.
other ways ct could have found for π:

a.
ambiguities in language 

b.
construction of K against the drafter

c.
intention of clause- to deny recovery for inside jobs

2.
mjr says- adhesion K, ≠ read/understood -> Doctrine of Reasonable Expectations

a.
Scott- this is a big jump

b.
if we don't like what the industry is doing, we could regulate the industry

i.
ct disregards the regulatory structure on the ground that it's weak (should ct be allowed to do this?)- says the commission is too much like the insur co

ii.
Scott- under doctrine of reas expect ct can re-write anything, & ct shouldn't be allowed to do this

iii.
but- bec of existence of regul co- might be more reasonable in the K you present to the commission

E.
The Parol Evidence Rule- deep roots in CL with modern exceptions- rule of exclusion
1.
Generally

a.
SoFr- can't make a K enforceable, but can make an otherwise enforceable K unenforceable

b.
PER- never a reason to ADMIT evidence- only a reason to exclude evidence that otherwise would be admissible

i.
principles of evidence law- RELEVANCE

ii.
principles of PER- EXCLUSION

2.
COMPLETE INTEGRATION- Classical View- ?= if the entire agreement between the parties is in the writing- if YES- everything else is OUT under the parol evidence rule- writing can't be supplemented or contradicted

a.
?if intent of pties = written into K; ct looks at face of document itself & decides- conclusory

b.
"four corners" of the document contain the entire agreement- ? of law > fact

c.
PER- bars evid that would contradict or vary- even terms NOT INCONSISTENT w/written K
d.
Thompson v. Libby- warrant y on quality of logs would have been in the writing if it was supposed to be in the K (tough reading of K, but consistent w/the classical view)

e.
MERGER CLAUSE- "four corners" clause that says this = the entire agreement bet the pties

i.
under classical K law- merger clause = conclusive demonstration that K = integrated 

f.
finding K to be a complete agree ≠ finding K to be a comprehensive agreement

g.
exceptions that = a pt of the law in 1885

i.
incomplete on its face- agreement doesn't purport to contain entire agreement

ii.
ambiguous/trade usage term- if language has to be clarified for ct or jury to explain K (not to contradict its terms)- ct must find that terms require explanation

iii.
fraud- always an exception to everything- generally, PER excludes evid about prior negotiations, but if there's fraud in the inducement, PER ≠ applicable

iv.
reformation of written K- if there's a mistake in the printing- not to change the K- just to put it back together

v.
collateral agreements- separate from the original sale- agreements on subjects distinct from that which the writing relates

3.
PARTIAL INTEGRATION- writing may be supplemented by consistent additional terms
4.
MODERN EXCEPTIONS to the PER- interp consistent w/the purpose of the rule itself

a.
injustice & inconvenience- should be able to rely on K you took the trouble to write up

b.
pt of PER- mistrust of jury's abil to decide cases objectively- based on credible evid only & not be swayed by memories of weaker pty/injured person

c.
pt of the erosion of PER- increased trust in juries

d.
written K = subj to review at end of negotiations- are good reasons behind the rule

e.
prob- rule = crude tool for disting use of K as expression of some element v. cases of fraud/potential abuse

f.
today's cts- more flexible in applying rule- when rule = harsh results, cts will find that agreement ≠ integrated

5.
Hershon​- mutual release & discharge agreement- release from all claims "known or unknown"- lawyers screwed up here, & this case penalizes bank for lawyers carelessness in drafting (? good use of PER)

a.
Scott- release ≠ everything- something completely new & different ≠ covered by release

b.
mjr & dissent in Hershon represent the 2 mjr views on PER- both employed =ly (ie. ARGUE BOTH POSSIBILITIES ON FINAL)

i.
mjr: if you negotiated the K you should be held to it
a.
pties here = of = barg power- suggests they should be held to the literal language of the document they wrote (lesson: don't let boilerplate provisions go by without reading the again for the current deal)

b.
mjr = harsh here, but there is a public interest in certainty/finality

ii.
dissent: inquiry doesn't have to stop there
a.
point of PER is to further pties intent where pties intended to make writing complete expression of agreement

b.
PER rule frustrates > furthers intent- no pub pol reason to use PER here

6.
Parol Evidence & UCC §2-202- Sales of Goods

a.
Nanakuli- requirements K w/open price term- allowed under UCC §2-305(2)- if price = fixed w/merchant's good faith; arg here = about price protection- evid of trade usage/course of perf gets in to explain K under UCC §2-202

i.
arg: (1) code says- if you're a member of a trade/dealing w/member of a trade & should be aware of trade usages; & trade usage = proven- you're bound

a.
Shell's course of perf- should have been aware, + prior dealings w/member of trade- so which ever definition of trade the ct used, Shell would have been bound

b.
burden = on person who wants to change commercial context

ii.
arg: (2) π has to prove the trade usage- key = regularity of observance so as to justify an expectation that it will be observed with respect to the transaction in question (§1-205(2))

a.
proven by expert evidence

iii.
ct: π on trade usage argument

iv.
ct: π, alternatively, on grounds that Shell violated UCC §2-103(1)(b)- Obligation of Good Faith- honesty in fact & reas commercial standards of fair dealing 

b.
UCC §1-205- Course of Dealing & Usage of Trade

i.
A course of dealing is a sequence of previous conduct between the parties to a particular transaction which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions & other conduct

ii.
A usage of trade is any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question.  The existence and scope of such a usage are to be proved as facts.  If it is established that such a usage is embodied in a written trade code or similar writing the interpretation of the writing is for the court

a.
pties can contract out of trade usage if they do it specifically > in boilerplate (p. 492 note 4), don't want pties to inadvertently K waive trade usage(can't K out of SoFr)

iii.
A course of dealing between parties and any usage of trade in the vocation or trade in which they are engaged or of which they are or should be aware give particular meaning to and supplement or qualify terms of an agreement
c.
UCC §2-202- Final Written Expression: Parol or Extrinsic Evid- terms w/respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in writing intended by the parties as a final expression of their agreement w/respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented
i. by course of dealing or usage of trade (UCC §1-205) or by course of performance (UCC §2-208); and

a.
provides fact finder with the commercial context of the deal

b.
usage of trade = veil of meaning that informs the entire K- UCC recognizes that legal rules should bend to reflect underlying realities

c.
in Nanakuli- Shell argues that the relevant trade = misdefined- narrows trade for purpose of defining to which practices it will be bound- wants trade defined by locality > the particular business

d.
a pty ≠ member of a trade could be bound by trade usage if they should have been aware of it

1.
addresses eviden prob of proof- people claiming they didn't know

2.
reas expect of person w/whom you'll deal

3.
trade usage as a barrier to entry

4.
easier for transactions

5.
easier to put burden on person trying to become member of a trade- you know you don't know, & other pty doesn't know what you know/don't know

ii. by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement

7.
UCC §2-208(2)- Course of Performance or Practical Construction- HIERARCHY of significant evidence in determining meaning of agreement (when consistent w/K under UCC §2-202- evid ≠ admiss to contradict terms of the agree)

a.
Express terms
b.
Course of Performance- in this deal- when there are repeated occasions for performance by either side

c.
Course of Dealings- prior dealings generally

d.
Usage of Trade
i.
in Nanakuli- ct allows course of perf/trade usage evid: there is no contradiction- evid could be REASONABLY RECONCILED w/the express terms of the K

ii.
** NOT ALL COURTS WILL USE THE REASONABLY RECONCILED TEST- & code itself ≠ clear

iii.
alternative: RESTRICTIVE VIEW- evid = inadmiss if it appear to contradict the terms of the written agreement bet the pties (p. 491) 

iv.
ARGUE BOTH SIDES ON FINAL!!

IV.  Supplementing the Agreement: The Obligation of Good Faith & Other Implied Terms

A.
Implied Terms

1.
In Fact- cts view of what pties did/would have agreed to if they bargained about it; tool to further pty's intent

2.
In Law- implied regardless/in contradiction of pty's intent; public policy reasons

B.
Implying a term to save the contract

1.
Classical theory- required mutuality of obligation.  If one pty req'd to perform by the contract and the other party was free to either accept/reject performance, K ≠ enforceable

a.
Exceptions

i.
Unilateral Contract (R2d §45)- offeror may be bound once offeree's perf has begun, but offeree is not.  If offeree elects not to complete perf, he is subj to no liability

ii.
Option K

2.
Modern theory- if requirement of consideration is met, no additional requirement of mutuality of obligation (R2d §79(c))

a.
Wood v. Lucy Lady Duff-Gordon- ct- implies oblig on Wood that Wood use "reas efforts" in order to create consideration for the K- otherwise-  = LLDG "placed at the mercy" of Wood.- she's bound to use him as sole distributor

i.
"reasonable efforts" put in under an implied-in-fact theory- ptys would have put it in 

a.
cts prefer interp of K that makes K enforceable

b.
cts prefer reas > unreas interp of Ks

ii.
Factors Court Considers
a.
Exclusive nature of the agency

1.
if wasn't exclusive LLDG wouldn't be at W's mercy- would be free to use other agents

b.
Payment- in the form of profits (profit sharing)

c.
Terms of K (fairly detailed)

d.
so- ct determines that these factors suggest pties thought there was an obligation

iii.
Eisenberg- note 1 p. 502- why shouldn't we enforce this K the way it is- if you think an agreement will benefit you, you should be allowed to enter into it & have it be enforceable- agency eg (diff from LLDG- ≠ exclusive K)

iv.
If LLDG sued Wood for breach- W's arg- ≠ obliged to do anything under the K- ct would have to:

a.
find oblig of reas efforts

b.
? if Wood used reas efforts

b.
Reasonable Efforts/Best efforts- usu. implied into Ks

i.
PROB: defining reasonable/best

C.
Relational K/ Distribution agreements: by it's nature- indefinite in a number of import respects- bec of long term nature of agree, there's a lot you can't foresee.  UCC provisions implied into such Ks:

1.
Tension- open ended Ks v. terminable at will

2.
Leibel
a.
UCC governs

i.
Sale of Goods

a.
Factors ct used in deciding this in Leibel
1.
$ invested- dealer had large upfront investment, allowing termination at will would hurt dealer severely

2.
no formal written agreement

3.
large inventory
b.
ct: says that a distribution agreement falls under the UCC as a sale of goods

c.
what = a sale of goods outside a distribution agreement = HAZY- ?able whether a McD's franchise would be considered to fall under UCC- not just sale of goods- also size of store, lighting, other procedures

ii.
Implied Obligation of Good Faith- good faith & fair dealing between merchants UCC §2-103(1)(b)

iii.
Implied Notice of Termination Provision- UCC §2-309

a. the time for shipment or delivery or any other action under a K, if not provided in this Article or agreed upon, shall be a reasonable time

b. where a K provides for successive performances but is indefinite in duration it is valid for a reasonable time, but unless otherwise agreed may be terminated by either party

c. termination of a K by one pty except on the happening of an agreed event requires that reasonable notification be received by the other party & an agreement dispensing / notification is invalid if its operation would be unconscionable
1.
oblig here ≠ based on pty's intent- implied-in-law

2.
burden = on pty seeking termination w/o notice to negotiate for it/bear costs of negotiation

3.
comment 8- in order to give notification to give other pty reas time to seek substitute arrangement- to let people plan when K = term at will (but agree dispensing w/notice = valid unless unconscionable)

4.
comment 9- justifiable cancellation for breach is a remedy for breach & is not the kind of termination covered by the present subsection

a.
SO- if Leibel started stocking another line- breach of K's exclusive dealing provision- Raynor can terminate immediately- termin for breach ≠ what 2-309 = talking about

iv.
Gap-fillers generally- help in K formation

a.
shifts incentives around- look what Code = accomplishing and why

b.
If UCC ≠ apply, R2d §205, also contains Duty of Good Faith & Fair Dealing

i.
inquiry: if reasonable notice = part of required fair dealing under K; could look to UCC for guidance?

D.
Implied Obligation of Good Faith- UCC §2-103(1)(b)

1.
at least honesty in fact (UCC §1-201(19))

2.
but what = good faith in commercial dealings?

a.
Eastern Air Lines v. Gulf- requirements K w/price flow-through/price escalation clause.  ; 1974 gov puts price controls on domestic crude oil (what the clause = based on) & not on foreign imported oil; Gulf stops performing - risks breach bec. losing $$ on deal- clause no longer reflected price of the commodity to Gulf, no one could have foreseen these events

i.
Gulf's arguments: Eastern = engaging in "fuel freighting"- - manipulating requirements under the K so didn't have any- flew planes -> cities full of fuel

a.
Commercial Impracticability - rejected by ct- part of what Ks = for is to allocate risks, price escalation clause = negotiated over, Gulf isn't about to go out of business over this so ≠ impract to perform- price rise w/o devastating conseq ≠ impracticab

b.
Void for want of mutuality

1.
common law- illusory promises ≠ enforceable- lack of mutuality/consideration

2.
UCC- implied obligation of good faith- there are limits to amounts by which you can vary your requirements- gf as a collar on changes to requirements

a.
?= what changes in req'mts go too far

b.
ct looks at : trade usage, course of dealing, course of perfor to determ the normal way of determining requirements

c.
ct says: Gulf knew about & accepted this practice & never complained

d.
UCC §2-208(1)- K involved repeated occasions for performance w/knowledge of the nature of performance & opportunity for objection- fact that course of performance = accepted = relevant in determining meaning of agreement

e.
ct: Eastern ≠ violating obligation of gf

f.
hypo: if E increased requirements and resold fuel elsewhere, or freighted fuel around country for own use, would = bf

g.
Mid-South Packers v. Shoneys- requirements K + freedom to buy pork elsewhere if found better price- if ct found a K- would = bf- supplier ≠ taking on risk that req = diminished because of lower prices elsewhere.  Supplier gets some price protection bec. of req'mts K

h.
in order for a change in requirements to = bad faith, must consider what the K = for- when your behavior undercuts functions/abuses K, then you have bad faith

i.
legit increases/decreases = ok

ii.
not shopping for a better price

b.
KMC v. Irving Trust- demand loan- ? = if bank was obligated to give KMC notice- KMC couldn't stay in business if Irving stopped advances bec. Irving controlled all of KMC's revenues through a blocked account- KMC had nothing to go to another bank with to secure another loan- ? - implied oblig of good faith
i.
ct will imply oblig of gf when one pty = at the whim of another pty-  Wood v. Lucy Lady Duff

ii.
ct- requires reasonableness- Irving can't termin w/o notice

iii.
ct- uses an objective test- whether any reasonable loan officer, similarly situated, would have felt it necessary to call the loan when Irving did

iv.
burden of proving bad faith = on pty alleging it- so KMC brings in experts

v.
effect of case on banks in future similar situations- bank will make fewer of these loans- or, bank could bargain for a term to recall w/o notice

vi.
COURTS ARE DIVIDED ON THIS ISSUE (argue both views)

a.
KMC- opinion refers to UCC §1-208- Option to Accelerate- the demand provision is a kind of acceleration clause upon which cts have imposed obligations of reasonableness & fairness- some cts impose oblig of gf

b.
comment to UCC §1-208- states obligation of good faith has no application to demand instruments . . . whose very nature permits call at any time with or without reason- some cts hold demand instrum controls- no gf oblig (p. 529 note 2)

c.
Good Faith obligation- defines limits below which your behavior can't fall- defined negatively- doesn't tell you what behav you CAN engage in

E.
Implied Warranties- terms can be made express, warranty- guarantee for certain item; function = protection

1.
Warranties
a.
legal conseq of breach of warr = indemnification- you're covered for all losses flowing from breach of warranty (more that you'd get for breach of K)

b.
w = common in large transactions

c.
ask for warranties on items

i.
central to deal

ii.
you can't know more about

a.
something uniquely in control of other party

b.
relieves you of duty to ascertain facts for yourself

c.
where other side won't give you a w- shows you where they think the risks are

1.
environmental liab

d.
caveat emptor- let the buyer beware- based on idea of autonomous individ w/access to info- hard bargaining 

e.
in some areas, shift to caveat vendor
i.
federal securities- affirmative obligations imposed on public companies to make disclosure

a.
hidden defects

b.
& to discover/create information & disclose it

ii.
to extent w = change in status quo- you have to pay for it

2.
Implied Warranties- implied by operation of law- risk shifting mech that shifts risk to seller- all or nothing proposition- seller takes on entire risk w/respect to subject warranted

a.
UCC Implied Warranty of Merchantability- §2-314- rests on shared assumpt that goods = what you're talking about; puts risks on seller- seller in better position to do it, & basic to the transaction that's going on.  Warranties = necessary to let these transactions go through at all

i. Unless excluded or modified (§2-316), a warranty that goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind.  Under this section, the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale.

ii. Goods to be merchantable must be at least such as

a.
pass w/o objection in the trade under the contract description; and

b.
in the case of fungible goods, are of fair average quality within the description; and

c.
are fit for the ordinary purposes for which such goods are used; and

d.
run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved; and

e.
are adequately contained, packaged, and labeled as the agreement may require; and

f.
conform to the promises or affirmations of fact made by the container or label if any.

iii. Unless excluded or modified (§2-316) other implied warranties may arise from course of dealing or usage of trade

3.
comments UCC §2-313- common sets of conditions

4.
UCC §2-312- Warranty of Title- seller warrants that he has title to the goods he's transferring

5.
McDonald v. Mianecki- suing under implied w of workmanship & habitability- ? = if potable water supply = covered by this w- when prob = due to no fault of either pty

a.
ct uses inflammatory lang by stating "more innocent" party- there is no fault here

b.
ct- extends implied warranty of habitability

i.
reliance- of buyer on builder's expertise w/respect to defects- cheaper for builder to discover probs- one of the reasons he's hired

ii.
size of purchase- house = biggest purchase most people make in their lives- ct says it's illogical not to extent iw (personal property) to include such large purchases

a.
? is it illogical- w/big purchase- reasonable to buyer to be more careful

b.
but extending w is consistent w/the expectations of the parties

iii.
superior bargaining position- but here- there's no big builder involved- ct = talking about the industry in general

iv.
discourage poor craftsmanship- will create an incentive for builder to police the construction

v.
ability to spread costs- builder can spread costs of risks over several transactions- efficiency- builder = in better position to insure

c.
ability to disclaim implied warranty of merchantability- 

i.
enforceability of disclaimer = in question (arg all possibs)- note 3 p. 575
a.
prevailing view- implied w may be modified/disclaimed- rests on underlying theory of impl w as what parties would have barg for

b.
other cts- view disclaimer w/suspicion- requiring disclaimer to be conspicuous, specific, result of mutual agreement (UCC type lang) 

c.
if w = imposed for legislative reasons- bec. it's more efficient to impose costs on buyer- arg that warranty shouldn't be waivable for public policy reasons- implied-in-law

6.
Doe v. Travenol Laboratories- π contracts AIDS from blood product supplied by ∆; π sues under SL, breach of w, neg; ct- allows suit under neg only
a.
ct- interprets Blood Shield Statute to preclude other liabilities bec a service = being provided

b.
public policy arg- we don't want to drive blood suppliers out of business

c.
no fault- due care couldn't have prevented this occurrence at this time

d.
PROB- ≠ consistent w/ McDonald- no fault there either- ** DIFFICULT TO DISTINGUISH- if pt of warr = to compensate for loss > punish for fault- w/o neg- rationale should be the same in both cases

i.
maybe here- reliance = extreme (argue both possible treatments)
ii.
ct's reasoning = if there's liability, this product will go away- fear of driving company out of state/out of business

a.
Scott- for any transaction, if you impose more costs, some fewer transactions will occur

iii.
both homebuilders & blood suppliers- few suppliers w/lots of market power

a.
they could spread costs- over all the blood supplies- how many times will they be liable

iv.
Scott- you could create a public utility, but in Doe- ct uses K concept- warranty = all or nothing proposition

a.
all risks shifted back to π/patient- removes all risk fr suppliers

b.
lowers incentive to police process/find new ways to police process- & we don't want this- liability could increase incentives

c.
real concern- cos would go out of business if held FULLY LIABLE- but placing all costs on the victim doesn't seem like the right answer either

1.
w/warranty theory- doesn't permit ct to split the difference

2.
this- as well as homebuilder issue, should be a legislative matter- large scope/effects of decisions = something legisl > cts to consider

V.
Avoiding Enforcement: Incapacity, Bargaining Misconduct, Unconscionability, and Public Policy- grounds for voiding a K that would be otherwise enforceable

A.
Minority and Mental Incapacity

1.
Common law- ability to contract depended on individs capable of bargaining/fending for self- willingness to void Ks by minors = consistent w/these notions- protecting people that can't protect self

a.
proof of fault = irrelevant- not necess to find misconduct here

b.
irrebuttable presumption that barg process undercut when you deal w/minors, mentally incapacitated people- don't want these people to be take advantage of

c.
minors- absolute right to rescind- as long as whatever's left of the thing = returned
d.
EXCEPTION- unless K = for a necessity- this is even an exception under common law) R2d §12, comment f; text- p. 590, note 2

i.
if ≠ for necessities- ≠ void, but voidable if minor acts w/in a reas time (R2d §14)

2.
Dodson v. Shrader- cl doctrine used as a sword- attempt by minor to rescind K for truck & get his $$ back (can also be used defensively)

a.
ct- adopts exception to the cl rule when (p. 589)

i.
minor ≠ over-reached/adults = blameless

ii.
no undue influe

iii.
K = fair

iv.
minor paid $

v.
adults = blameless

vi.
minor has used the thing 

vii. then- vendor gets compensation

b.
policy- we don't want crafty minors taking advantage of the cl rule

i.
plus- high regard for certainty of Ks

ii.
but- rule = very complicated- outcome of litigat = uncertain

iii.
? is this a legisl job

3.
McGovern v. Retirement Board- this ct- goes w/old view, lower ct goes w/new view & is overruled- reflects area of changes in law- case: man refusing to come to terms w/wife's terminal illness- chooses survivorship option in retirement plan (irrational choice considering the circumstances)

a.
Traditional test for mental incapacity (used by this ct)- high burden of proof on pty claiming incompetence where there's a signed document- requires "clear & convincing evid" of incapacity at the time of signing

i.
ct- relies on pension officer present at meeting

ii.
DEF: incapacity- cognitive test- inability to understand the transaction

b.
Restatement test- adopted by ct below- goes further- volitional test, but more flexible- would have found incapacity w/respect to the transaction here- post hoc determ of reasonableness- R2d §15- Mental Illness or Defect (p.594)

i.
A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect

a.
he is unable to understand in a reasonable manner the nature and consequences of the transaction, or

b.
he is unable to act in a reasonable manner in relation to the transaction and the other pty has reason to know of his condition

1.
(no fraud alleged here)

2.
w/fraud- more proof involved, π bears BoP on each element

ii.
Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance under subsection (1) terminates to the extent that the K has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust.  In such a case a court may grant relief as justice requires

iii.
illustration1 (p. 597) - very ≈ to the current case- qtd by dissent

B.
Duress 

1.
Common law- required threat of physical injury- (could be used offensively or defensively)- factor that made what appears to be a bargain an agreement tainted by abuse of the barg process

a.
tort remedies- available also- based on notion of bad acts by one pty- punitive damages avail- more $$ than a K rescission claim (just = voiding K/making it as though K never happened) (p. 612)

i.
R2d §376- Restitution for voidable contract- a party who has avoided a K on the ground of lack of capacity, mistake, misrepresentation, duress, undue influence or abuse of a fiduciary relation is entitle to restitution for any benefit conferred on other party by way of part perf or reliance

2.
these are exceptional doctrines- ? what kind/level of abuse must be shown- exceptions to what normally happens- go against underlying K policies of :

a.
freedom to contract

b. individ autonomy

c.
enforcement of private arrangements

3.
Economic Duress- adopted in Totem Marine v. Alyeska- expansion of cl doctr (duress only when there's threat physical injury- (although this still = duress))- Totem- π seeking to invalidate a release- appeal from summary judgment- T just has to show genuine issue of material fact (& that therefore there should have been a trial)- facts taken in best light to π

a.
ELEMENTS- R2d §175(1)
i.
Wrongful or improper threats by other party

a.
in Totem- ct finds deliberate w/holding of payment- knowing- SCIENTER- knowing wrongful act or threat distinguishes from hard bargaining- but w/holding payment on K nn = wrongful

b.
note 5, p. 611- Selmer case- must show that ∆'s wrongful acts = the cause of π's financial distress- create/exacerbate pressure

c.
R2d §176- defines When a threat is improper (p. 609)

1.
A threat is improper if:

a. threats to commit a crime or a tort (threatened conduct = wrongful)

b. threat of criminal prosecution (involves a use of the criminal process for an impermissible purpose- plus, priv individs can't bring criminal prosecutions)

c. when what is threatened is the use of civil process and the threat is made in bad faith

d. the threat is a breach of the duty of good faith & fair dealing under a contract with the recipient 

i.
Totem- so Totem has to show bad faith- SCIENTER

2.
A threat is improper if the resulting exchange is not on fair terms, and

a.
the threatened act would harm the recipient and not significantly benefit the party making the threat,

b.
the effectiveness of the threat in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat, or

c.
what is threatened is otherwise a use of power for illegitimate ends

ii.
Leaves the victim no reasonable alternative

a.
Totem- no reas altern bec Totem = faced w/bankruptcy- no other source of funds, T in extremely poor financial condition

b.
w/o this requirement- every claim of settlement would be open to a duress claim

c.
note to R2d 175- p. 610

1.
a legal remedy can = a reas alternative- π must show there was no time for this (ie. ≠ a reas altern)

2.
for a refusal to pay to = duress- must show absence of altern sources of funding (financial straights alone ≠ enough)

3.
a market remedy must not be sufficient- if the threat involved denial of goods or services, the avail on the mket of similar goods or services may afford a reasonable means of avoiding the threat

C.
Undue Influence

1.
Common Law- required some sort of fiduciary relationship

a.
burden in fid claim shifted to fid to prove correctness of dealings w/beneficiary

b.
fid rel ≠ req'd in Rst or Odorizzi
2.
Odorizzi- elem school teacher crim charged w/homosexuality "encouraged" to resign; π pleads duress, fraud, mistake, undue influ, lack of capacity

a.
duress claim- defin of duress varies by jurisdiction- here, req's bad faith threats- would require proof of a wrongful threat- not clear that there was one here (& if there was, not clear it was made by the ∆- could have been societal pressure at the time)

b.
constructive fraud- requires a fiduciary relationship
c.
undue influence test used by ct
i.
Undue susceptibility to pressure

ii.
Excessive pressure which was applied

iii.
--ct focuses on scienter, inducement, reliance

iv.
≠ clear if π here would have satisfied pts 2, 3 of R2d test

3.
Restatement Test- §177- When Undue Influence Makes a Contract Voidable

a.
Undue influence is 

i. unfair persuasion of a party who is 

ii. under the domination of the person exercising the persuasion or who by virtue of the relation between them is 

a.
in Odorizzi- undue susceptibility because of the timing of the visit

iii. justified in assuming that that person will not act in a manner inconsistent with his welfare (justified reliance)

iv.
it's the domination/undue susceptibility that makes the coercion too much

4.
Factors of Overpersuasion- use in determining if there's coercive/unfair persuasion (from Odorizzi, p. 619)- if a number of these elements = simultaneously present, the persuasion may be characterized as excessive

a.
Discussion of the transaction at an unusual or inappropriate time

b.
Consummation of the transaction in an unusual place

c.
Insistent demand that the business be finished at once

d.
Extreme emphasis on untoward consequences of delay

e.
The use of multiple persuaders by the dominant side against a single servient party

f.
Absence of third party advisers to the servient party

g.
Statements that there is no time to consult financial advisers or attorneys

D.
Misrepresentation

1.
misrepresentation- a statement regarding a fact which is false
2.
R2d §164- When Misrepresentation Makes a Contract Voidable

a.
If a party's manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable by the recipient (trade usage could be justif reliance)

b.
If a party's manifestation of assent is induced by either a fraudulent or a material misrepresentation by one who is not a party to the transaction upon which the recipient is justified in relying, the contract is voidable by the recipient, unless the other party to the transaction, in good faith and without reason to know of the misrepresentation, either gives value or relies materially on the transaction

3.
R2d §162- When a Misrepresentation Is Fraudulent or Material

a.
A misrepresentation is fraudulent if the maker intends his assertion to induce a party to manifest his assent and the maker

i.
knows or believes that the assertion is not in accord with the facts, or

ii.
does not have the confidence that he states or implies in the truth of the assertion, or 

iii.
knows that he does not have the basis that he states or implies for the assertion

b.
A misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so

4.
Syester v. Banta- dance lesson case- release signed by π stands in the way of her tort claim ; appeal = by ∆ from jury verdict for π; π has BoP to show release ≠ binding

a.
rescission option?- but- she can't return the lessons she took; & she can't get punitive damages in a K action

b.
settlement agreements- highly favored in the law- private agreements save ct times, costs

c.
here- misrep = material or fraudulent under R2d §162(2)

d.
?: justified reliance??

e.
π may have been better off w/an undue influence theory here

i.
** prob- w/ui, must convince the client she was unduly susceptible- she would probably rather believe she was defrauded.  ui may not have been a practical lawyering option here, even if it would = a better legal case

f.
Factors used by ct that π must prove in action for Misrepresentation/Fraud- π bears the burden for each element- difficult tort to prove (tort theory imported into other areas of the law)- Cause of Action in Tort
i.
The defendant made one or more of the representations claimed by the π

ii.
The said statements, one or more of them, were false

iii.
That said false statements or representations were as to material matters with reference to the entering into the lesson contracts

iv.
That the defendant s knew the said representations, one or more of them, were false

v.
That said representations were made with intent to deceive and defraud the π

a.
(intent req in tort action that ≠ exist in K action for rescission)

vi.
That the plaintiff believed and relied upon said false representations and would not have entered into the lesson contracts, except for believing and relying upon said representations

vii.
That the plaintiff was damaged in some amount through relying on said representations

g.
Opinions (∆'s arg)

i.
common law- opinions ≠ actionable as a misrepresentation

ii.
Restatement 2d §168- Reliance on Assertions of Opinion

a.
An assertion is one of opinion if it expresses only a belief, without certainty, as to the existence of a fact or expresses only a judgment as to quality, value, authenticity, or similar matters

b.
If it is reasonable (see R2d §169) to do so, the recipient of an assertion of a person's opinion as to facts not disclosed and not otherwise known to the recipient may properly interpret it as an assertion

1.
that the facts known to that person are not incompatible with his opinion, or

a.
Syester- opin = actionable if speaker doesn't hold that opin- so π might have COA on claims she'd be a profess dancer- ∆ admitted this = a lie

2.
that he knows facts sufficient to justify him in forming it

a.
if speaker doesn't know anything to contradict opinion, & this = objectively reasonable- NO MISREPRESENTATION

iii.
R2d §169- When Reliance on an Assertion of Opinion is Not Justified

a.
To the extent that an assertion is one of opinion only, the recipient is not justified in relying on it unless the recipient
1.
stands in such a relation of trust & confidence to the person whose opinion is asserted that the recipient is reasonable in relying on it, or

a.
covers only a very few relationships- between pure arm's length bargaining (gf oblig) & pure fiduciary relationship- difficult to define these relationships

2.
reasonably believes that, as compared to himself, the person whose opinion is asserted has special skill, judgment or objectivity with respect to the subject matter, or

3.
is for some other special reason particularly susceptible to a misrepresentation of the type involved

4.
(reliance in these circumstances = assumed to be justifiable)

5.
Syester- arg- dance instructor = expert, or recipient = particularly susceptible

iv.
INQUIRY- cause of action of a contract rescission for Misrepresentation
a.
Misrepresentation - false statement of fact
b.
Opinion R2d §​​168
1.
misstatement of your state of mind (even if true, can be actionable theoretically)

2.
if person knows facts sufficient to justify him in forming it

c.
Nondisclosure R2d §161(a)- duty to correct in business settings- generally- no duty to speak

1.
employer/employee rel ≠ fiduciary (Odorizzi)

2.
duty to disclose usu. = applies in cases involving real property (Hill)

d.
Fraudulent or Material R2d §162

1.
fraudulent- R2d §162(1) 

2.
material- R2d §162(2) if likely to induce reas person- or if maker of statement knows likely to induce recipient- to rely

e.
Justifiable Reliance? R2d §164- that induces assent, OR

1.
(no intent req- there is an intent req in the tort inquiry)

2.
seller- used car dealer- can lie in a negot sit @ value- when you can test a car, ≠ reasonable to rely on seller

f.
Reliance Based on: R2d §169
1.
rel of trust & confidence

2.
expert

3.
you're particularly susceptible

4.
then- reliance = assumed to be justified

g.
Causation- actual reliance

h.
Model Rules of Professional Conduct- rules reflect system of self-regulation- permissive > mandatory- you must decide how you will face these probs before you start lawyering (?? before you take the exam)-- think about what you feel the role of lawyer is- do anything for client?  other lines? 

i.
** throw in one line only- "there might be an ethical problem with x"- don't focus on this

ii.
∆'s attny in Syester trying to distance himself from the settlement

iii.
under Code- it is improper for a lawyer to "communicate about the subject of representation with a party the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer, or is authorized by the law to do so" (note 5, p. 633)

a.
even if opposing client gives permiss but opposing lawyer says no

b.
if a person doesn't have a lawyer- tell them to get a lawyer

1.
hard ? if, during a negotiation, you will be giving advice to person who's not represented by lawyer- (eg. if unrepres pty wants a clause that's unenforceable/illegal)

2.
ct- people's interests can be exploited if they don't have their own lawyer

3.
if you give advice to someone who's not represented- you risk viol of rules & voiding of settlement

4.
even if other pty ≠ your client- presumpt that lawyer can influ people

iv.
lawyer = permitted (but not req'd) to resign if there's fraud going on 

v.
you can be disciplined for violating these rules

E.
Nondisclosure

1.
R2d §161- When Non-Disclosure Is Equivalent to an Assertion- (there are only certain circumstances where it's reasonable for a person to rely on a non-statement- may justify rescission)- A person's non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exists in the following cases only:

a.
where he knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material

b.
where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if nondisclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing

c.
where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part

d.
where the other person is entitled to know the fact because of a relationship of trust & confidence between them

i.
employer/employee rel ≠ fiduciary (Odorizzi)

ii.
duty to disclose usu. = applies in cases involving real property (Hill)

2.
Hill v. Jones- house w/termites- RULE- seller has duty to disclose existence of termite damage in residential dwelling known to seller & not to buyer which materially effects the value of the property (Florida rule adopted by ct- p. 638)- allocation of risks of nondisclosure to seller (before- buyer be ware)

a.
ct doesn't address seller's oblig to find out about termite damage if didn't know already

b.
≠ clear how case will come out at trial on ?s of duty, materiality in misrepresent claim

i.
some evid of concealment- goes to extent to which seller knew

ii.
neg on pt of buyer's inspector

iii.
some evid buyer willfully ignored evid- goes to justifiable reliance on non-statement of seller

3.
Factors for Courts to Consider in Determining if Fairness Requires Disclosure of Material Info (p. 641-2) (Keeton's factors)

a.
The difference in the degree of intelligence of the parties to the transaction- fear weaker pty could be overborn

b.
The relation the parties bear to each other- arms length negotiation?  fiduciary relationship?  relation of trust and confidence?

c.
The manner in which the information is acquired- by chance, by effort, or by an illegal act- makes a difference on the ethical quality of non-disclosure

i.
effort- we want people to exercise skills, people incur costs to create info & should get benefit- societal stake/goal to encourage discovery- less likely- as a legal matter- will force to disclose

ii.
chance- less stake in info, less harm in requiring disclosure

a.
Scott's geologist hypo- fortuitous finding v. he invested $ in his education v. purpose of owning prop (investment) v. will it lessen his incentive- he's still better able to determ value- incentive to require disclosure- levels playing field a little

d.
The nature of the fact not disclosed.  In contracts of sale of real property, if the vendor conceals an intrinsic defect not discoverable by reasonable care, there is a much greater likelihood of the existence of a duty to disclose the non-discoverable and intrinsic defect than there would be to disclose something extrinsic likely to affect market value (Laidlaw case- note 1 p. 640)

e.
The general class to which the person who is concealing the information belongs.  It is much more likely that a seller will be required to disclose information than a purchaser

f.
The nature of the contract itself.  In releases, and contracts of insurance, practically all material facts will be disclosed

i.
in Hill- consumers buying house- if buyer = a developer- not clear if same disclosure rule would have applied

a.
developers have more expertise

b.
will be compensated for costs in resale/conduct of business

g.
The importance of the fact not disclosed- materiality

h.
Any conduct of the person not disclosing to prevent discovery.  The active concealment of any material fact --- anything that might prevent the purchaser from buying at the price agreed on is, and should be, as a matter of law fraudulent

i.
duty to disclose may arise when buyer makes inquiry to seller- whether or not fact = material- FN3, p. 639- obligations can be created

F.
Unconscionability

1.
Williams v. Walker-Thomas Furniture- cross-collateralization clause- welfare mom buys stereo, cc w/all other purchases (furniture) from the store

a.
need for doctrine- change in nature of commercial transactions since the common law- need a tool for cts to deal w/overbearing contracts

b.
problems w/other theories of recovery

i.
duress- need to show improper threat & no alternative (she could have walked out of store)

ii.
undue influence- coercive persuasion by someone in dominant relationship to victim, or special relationship that = justifiable reliance- poss to show coercive persuasion, but would have to show she was unduly susceptible & that her free will = overcome- hard claim to prove

iii.
misrepresentation- requires a false statement or omission under circumstances where there's a duty to speak- plus fraudulent or material, induces assent, & victim justifiab in relying- no claims in facts

iv.
unconscionability- safety net theory- weaves together other doctrines where other doctrines might apply but can't bec of proof/technical requirements of other doctrines
2.
definition- an absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party- p. 663 Williams v. Walker-Thomas Furniture

3. Two pieces- to a finding of U- need both- although there's a balance- more you have of one, less you may need of the other- legal issue to be decided by the court
a.
Procedural Unconscionability- some defect in the bargaining process

i.
the face of the contract- standard form/boilerplate- probably wasn't read, lots of complicated terms in small print

ii.
absence of choice
a.
no other sellers (but not buying a stereo could be an option)- take it or leave it contract, OR

b.
everyone in area/industry using same terms

iii.
sales tactics- high pressure, duress, coercive tactics- to make a quick choice w/little info- goes to meaningful assent

b.
Substantive Unconscionability- fairness of the resulting bargain- what makes it more than a tough terms- what it represents to the other side- the terms of the contract

i.
oppressive term

ii.
≠ worth much to merchant- disproportionate effect on buyer- not worth it to the merchant compared to the burden on the buyer- SHOW:

a.
will be hard to resell items- not worth much to seller to get items back

b.
ability to have same security & less onerous on borrower- merchant could be adequately secured another way- paying debts in order > pro rata; stereo alone as security- economic value to seller so small that clause has no real utility as remedy for breach

c.
arg for merchant- clause = protection

1.
more likely to get full value of loan when you get everything because it all depreciates

2.
clauses = routine- lenders don't want borrowers to choose which loans go into default

3.
w/o clause- would have req'd more $ down, other collateral
iii.
penalties- can't have penalties in Ks- (liquidated damages, not penalties)
4.
Ahern v. Knecht- a/c repairs

a.
Procedural Unconscionability- Scott- this is a close case on pu- very ≈ to a car breaking down

i.
more pressure- they come to you for the a/c > w/a car sale- buyer is more vulnerable
ii.
a/c man holding himself out as an expert
iii.
emergency situation- puts pressure on barg process- pressure to let him finish

iv.
absence of reasonable alternative
v.
take it or leave it nature
vi.
absence of abil to comparative shop
b.
Substantive Unconscionability
i.
price- ? should this be enough

a.
often highly negotiated

b.
may be able to make choices

c.
competitive w/other stores

d.
rarely hidden

e.
price = the term that purchasers know about

f.
if consumer pays the price/overpays- unconscionabil = a hard arg

g.
Scott- the court just wants to get this guy & falls back on the U doctrine

c.
possible fraud/misrep case?- expert, nondisclosure, duress, intimidation? ≠ enough to prove duress

5.
Legislation- has pre-empted much of the field of unconscionability

a.
Disclosure Legislation- original legisl- truth in lending

b.
Substantive Regulation- more recently

i.
disclosure didn't solve consumer protection probs- you want to insure assent

ii.
legislative tool

a.
legisl can find that a term = disproportionately disadvantageous to one pty & overly beneficial to other

b.
legislature can bar a practice/police bargaining process

c.
disclosure ≠ useful if there's no ability to comparative shop

iii.
private rights of action- lawsuits play a role in policing market for consumer goods/services

iv.
judicial unconscionability doctrine never had wide impact- just limited impact, rare in application- but

a.
relieves overall pressure on system

b.
warnings- identifies where probs are developing

G.
Contracts Void as Against Public Policy- state/public interest in making courts unavailable to enforce contract- ? = what's the appropriate use of the legal/judicial system > the proper behavior of 2 pties contracting (ie. if subject matter = illegal/bribe- no enforce)- Four Approaches to Determining When Contracts Properly Entered into Won't be Enforced: 
1.
Traditional Analysis- Derico v. Dugan- license req for refinancing mortgage- ct's test- if there's no statement in the statute (p. 700)

a.
Contracts in violation of revenue raising statutes ≠ void
i.
public interest in honoring contracts outweighs demonstrating fees- voiding Ks = extraordinary matter (certainty of commercial dealings, freedom of contract)

b.
Contracts in violation of regulatory statute = void (Derico)- licensing = regulatory- ? how would you characterize handling of forms

i.
is it regulatory- Derico
a.
upfront standards

b.
ongoing administration with ability to revoke

ii.
effects 

a.
vindicates the public policy embodied in the statute

b.
easy to administer- once you get past the definitional stage

c.
no fault finding requirement- finding of public > factual harm = unjust enrichment- in Derico- consumer gets house w/o repairs & no mortgage- just pays repair payments; Duncan loses principal of mortgage & interest- there's a windfall to a private party w/o any finding of fault

2.
Don't declare contracts void absent a legislative requirement requiring that result- Hiram, note case (innkeeper's license) p. 703- court refuses to void contract (alternative to Derico analysis)

a.
statute fixes own penalties- legislature knows what it wants to say

b.
voiding a contract allows private party to avoid payment of debts because other party failed to discharge obligations to the city

i.
intruding public interest- K- sorting out equities in a way that doesn't make sense

ii.
where there is available to the city a remedy for the wrong- don't void the K

iii.
no loss to the party seeking to void the contract

c.
private parties ≠ private attorney generals in entering into contracts- purpose of private contracts ≠ to vindicate public rights- & private party shouldn't benefit from something that didn't harm him at all 

3.
Middle Path- declare contract void, but redress resulting inequities through other theories- restitution- restore vale of benefits received

4.
Case by Case Basis- balancing factors to determine if K should be voided

a.
more flexible- addresses specific circumstances

b.
but more unpredictable, increases uncertainty & increases costs to system (more litigation)
c.
this is the Restatement Approach 

d.
R2d §178- When a Term is Unenforceable on Grounds of Public Policy

i.
A promise or other term of an agreement is unenforceable on grounds of public policy if legislation provides that it is unenforceable or the interest in its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms

a.
** burden of proof = on pty seeking non-enforceability- & "clearly outweighs" is a high burden

b.
public policies counterweighed by cl policies- certainty of commercial dealings, freedom to contract

ii.
In weighing the interest in the enforcement of a term, account is taken of

a.
the parties' justified expectations

b.
any forfeiture that would result if enforcement were denied, and

c.
any special public interest in the enforcement of the particular term

d.
in Derico- weak pub pol arg- enhancing prop val benefits community, substantial forfeiture, she expected to pay

iii.
In weighing a public policy against enforcement of a term, account is taken of

a.
the strength of that policy as manifested by legislation or judicial decisions

b.
the likelihood that a refusal to enforce the term will further that policy

c.
the seriousness of any misconduct involved and the extent to which it was deliberate, and

d.
the directness of the connection between that misconduct and the term

1.
merchant who sees penalty as an acceptable cost of doing business- deliberate wrongdoing- k will be struck down- but not in the case of an innocent merchant

2.
in Derico- ? what the policy is- if policy = to prevent abuse, ≠ compelling case to void K- we don't know if he was charging extraord amounts, made loans in connect w/business only, no history of running off/bad acts

e.
R2d §181- Effect of Failure to Comply with Licensing or Similar Reqmt

i.
If a party is prohibited from doing an act because of his failure to comply with a licensing, registration or similar requirement, a promise in consideration of his doing that act or of his promise to so do it is unenforceable on ground of public policy if

a.
the requirement has a regulatory purpose, and

b.
the interest in the enforcement of the promise is clearly outweighed by the public policy behind the requirement

c. ** if issue = licensing paper ≠ shown prominently enough?- little to do w/furthering the legislative scheme

1.
this is a technical violation- Ks shouldn't be voided because of technical violations- don't want to void K unless furthering a public policy (voiding K = extraordinary measure)

5.
Covenants Not to Compete- restrict people/businesses from pursuing business for which they are qualified- clauses are frequently very heavily negotiated- we limit choice by restraining competition- society doesn't like restraining competition- idea that competitive mket = better market

a.
Reasonableness Inquiry- Karlin v. Weinberg (cov not to compete bet doctors)- overturns lower ct that says that covs not to compete are unenforceable per se- suggests that the clause has benefits- but that there is a public interest at stake that must also be considered- here- cov = upheld- ct sees nothing unduly restrictive or overly damaging to public interest- does see substantial harm poss to employer

i.
benefits of cov not to compete

a.
w/patents- protecting trade secrets

b.
generally- customer list- serving customers & preservation of the good will of the business- this is a value that's sold when you sell a busn., adds value to a busn.

1.
Karlin- brought suit/sought injunction immediately- purpose of cov = to prevent intrusion on good will, & this intrusion can happen immediately

c.
mere thoughts- ideas developed by using a company's resources- ≈ inventions agreements- forms of covs not to compete- forestalls patent disputes later on- your idea = pt of what company owns when you're there

ii.
ct distinguishes Karlin case from Dwyer case- involving cov not to compete between lawyers

a.
Attorney's Code of Professional Responsibility prohibits such agreements

1.
why haven't drs developed similar rules?

a.
economic structure of the practice- in a firm, one attny ≠ likely to take a big client away- this is more likely w/drs- more client contact, more personal investment in clients

b.
cts have adopted the ethical codes of lawyers & the codes are enforceable by the cts- ≠ true of self-regulatory codes

b.
Public policy considerations-  p. 711- client is entitled to be represented by counsel of his choosing, highly fiduciary relationship

1.
Scott- strong similar considerations w/drs- health is at stake

c.
The covenants in the two cases are different

1.
Dwyer- attnies can't do business with other attny's clients period (vs. a less stringent cov- restrict on soliciting ≠ restrict on doing business w/clients if not solicited)

2.
Karlin- just a restriction w/in a certain geographic proximity- not a complete prohibition of the dr/client relationship

iii.
R2d §187- Non-Ancillary (supplemental) Restraints on Competition- a promise to refrain from competition that imposes a restraint that is not ancillary to an otherwise valid transaction or relationship is unreasonably in restraint of trade
iv.
R2d §188- Ancillary (supplemental) Restraints on Competition
a.
A promise to refrain from competition that imposes a restraint that is ancillary to an otherwise valid transaction or relationship is unreasonably in restraint of trade if

1.
the restraint is greater than needed to protect the promisee's legitimate interest, or

a.
length of cov- can't be indefinite- the time employer needs to protect his interest

b.
scope of cov- geographically- reasonableness depends on where the office is- urban or rural setting- geogr boundaries have diff implications

i.
for something like science- a cov w/a worldwide scope may be necess- competition on a worldwide scale- but this should be argued- ct will find absence of limits troublesome

c.
substance of cov- must be as narrowly drawn as possible (ie. can't practice dermatology > can't practice medicine)

d.
broader restrictions will be subject to increased scrutiny- covenant must serve bona fide purpose > mere restraint on competition

2.
** the common law inquiry would stop here, the R2d inquiry proceeds as follows:

3.
the promisee's need is outweighed by the hardship to the promisor, and 

a.
financial hardship ≠ enough- ? = what turns hardship into undue hardship

i.
likelihood of employee of finding work in field elsewhere (poss case- where employee unable to work at all- undue hardship)

ii.
quality of bad acts in trigger of termination of relationship- if termination is because of employer's breach- more likely to find undue hardship in enforcement of cov not to compete; if employee quits, less likely to find undue hardship

4.
the likely injury to the public

a.
demand for services

b.
likelihood of other suppliers

c.
degree to which patients = foreclosed who would otherwise desire to seek dr's services- personal service relationship- drs ≠ fungible in the eyes of clients

b.
Promises imposing restraints that are ancillary to a valid transaction or relationship include the following: (ie. w/these relationships- you should go through the inquiry in R2d §188 to see if there is an unreas restraint of trade)

1.
a promise by the seller of a business not to compete with the buyer in such a way as to injure the value of the business sold

2.
a promise by an employee or other agent not to compete with his employer or other principal

3.
a promise by a partner not to compete with the partnership

v.
blue pencil theory/severability of enforceability of covenants (p. 720 note 6, fn 4 of Karlin, p. 711)- under this theory, even if a cov contains unreas restrictions, a court may enforce a covenant to the extent the court finds reasonable- partial enforcement approach

a.
ct could: make it shorter, limit geographical scope, limit categories of what = prohibited

VI.  Mistake, Changed Circumstances, and Contractual Modifications- something has changed that effects performance of the contract such that the contractual obligation should be removed

A.
Introduction

1.
against the underlying policies of K law- these doctrines go directly to the substance of the contract/terms of the agree- EXCEPTIONAL DOCTRINES- high BoP on pty seeking relief

2.
Allocation of Risk- is a valuable function of contracts- it will always be true that new facts benefit one party over the other

a.
these args- K has become one-sided- to onerous to one pty to perform, unanticipated benefit/windfall to other pty
b.
Scott- this = what contracts are all about

c.
application = ≈ to unconscionability- safety valve for egregious situations

3.
cts = reluctant/ill-equipped to do this- lack of judicial competence (seen in refusal to look into value of consideration)

a.
cts = better at policing process (more objective, easier to articulate) than making value judgments about the value of a deal

b.
what the contract is about is often not stated on the face of the contract

B.
Mutual Mistake- K doesn't correspond to expectations of either party

1.
Traditional Test- rejected by the ct in Lenawee- required ct to distinguish between

a.
Mistake as to value/quality- rescission ≠ available

b.
Mistake as to nature/essence- rescission = available

2.
R2d §152- When Mistake of Both Parties Makes a Contract Voidable (p. 736)- if mistake = serious enough to void K

a.
Where a mistake of both parties at the time of contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in §154
i.
if it's just one party who's mistaken- ?s of fraudulent/material misrepresentation

a.
ct unwilling just to save you from a bad deal

ii.
at time of contract- not a later change in circumstances

iii.
some cts will give clauses shifting risk of mistake this effect (Lenawee)

iv.
other cts will hold clause = ineffective- lack of notice (Shore Builders)

b.
In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise

3.
R2d §154- When a Party Bears the Risk of Mistake

a.
A party bears the risk of a mistake when

i.
the risk is allocated to him by agreement of the parties, or

ii.
he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or

iii.
the risk is allocated to him by the court on the ground that it is reasonable under the circumstances to do so

b.
disclaimer issue- boilerplate?  negotiated clause?

i.
look at standards in the industry

ii.
commercial context

iii.
was the K heavily negotiated

a.
if yes & K has no disclaimer- this = an arg

b.
if yes & there is a disclaimer- gives more force to the disclaimer

4.
Lenawee County Board of Health v. Messerly  (apt bldg- defective sewage syst)
a.
ct's reasoning
i.
basic assumption of K/central to K

ii.
material adverse effect on performances of parties

a.
Lenawee- paying purchase price = material adverse effect & basic assumption- but ct denies relief as between 2 innocent parties- allocates risk to purchaser under §154

b.
ct focuses on "as is" clause- court can't just split the difference w/o a theory of restitutionary recovery

i.
against ct

a.
could have been in form K/fine print

b.
interpret of clause- we can read clause not to effect these circumstances- assumpt underlying clause = a mistake, so clause may not apply

ii.
for ct

a.
ct has to break the tie somehow- ct feels pties are =ly blameless- clause gives ct way of deciding

b.
? addt'l facts- did pties bargain over this clause- would = evid that pties understood they were allocating risks unknown at time of signing

c.
? addt'l facts- what investigation of the property was undertaken- if any- (§154(b))- here- sale of commercial real estate- more likely/reasonable for us to expect there will be investigation (≠ residential home sale/termite case- Hill)- makes it less difficult to place risk on purchasers

1.
law could put burden on seller- here- wouldn't make more sense

2.
clause may be a reflection of underlying business realities

d.
? addt'l facts- who drafted the clause- although clause can be boilerplate- if it's specifically put it, it would have more weight

1.
treatment of boilerplate clause- if this = boilerplate

a.
ct can decide clause like this = binding- Hershon- parol evidence section

b.
ct can decide this isn't binding because of boilerplate lang- Shore Builders (p. 740)- lack of notice of what's being bargained for- when there are 2 =ly innocent parties- can't assign loss based on clause unless there's evid that parties knew what was being bargained for

c.
ct could use clause as a factor but ≠ determinative

d.
this ct- §154(a) or (b)- may still have allocated risk this way under §154(c)- in this type of transact, purchaser should perf oblig of investig

5.
Gartner- note case p. 738- conveyance subject to building and zoning laws, State & Federal regulations.  Ct rescinds K- neither pty was aware of a special zoning ordinance (mistake about the surrounding circumstances- not about the property)- ? proper holding

a.
you can never know if you've covered every ordin- often, you don't know one exists until you try & do something- clause = an allocation of risk
b.
ct's could have interpreted clause narrowly- it didn't include a special zoning ordinance (diff from the Lenawee as is clause)

c.
zoning = a matter of public record

i.
in Lenawee- property had been used as residential property for years

ii.
zoning matters = easily discernible- you can always research restricts on your prop

a.
problem w/allowing rescission- awarding one party for not investigating

b.
case for rescission in Gartner less powerful than case in Lenawee, & yet cases come out oppositely

6.
Scott's hypo- advice to client who wants to build shopping center on a piece of prop- K clauses: subj to all zoning laws, as is clause, & buyer assumes responsib for inspection

a.
title insurance- may contain same gov regul/zoning law exclusions

b.
try & get permit/look into getting permit before signing

c.
experts to inspect the property- soil, water table- delay signing to address risks being allocated to client

d.
if you can't delay

i.
K subj to a condition subsequent- if there's a material/substant prob/list poss probs

ii.
option contract

a.
less expensive- just paying for the option (although $ ≠ refundable)

b.
less expensive than paying down paymt/purchase price & ltr trying to get it back

e.
seller's POV

i.
markets change- time delay may = more risks- buyers may walk away & this may be a risk seller doesn't want to assume

ii.
seller may be willing to redraft the specific clauses- give you warranties you may want to allocate risk

C.
Unilateral Mistake- harder to get relief for unilateral > mutual mistake- unilateral mistake- non-mistaken party's expectations don't change (change = on one side only)

1.
R2d §153- When Mistake of One Party Makes a Contract Voidable

a.
Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of mistake under the rule stated in §154, (see discussion on bearing risk under R2d §152- same discussion) and 

i.
the effect of the mistake is such that enforcement of the contract would be unconscionable, or

ii.
the other party had reason to know of the mistake or his fault caused the mistake

a.
** must find a violation of the duty to disclose- R2d §161
2.
Wil-Freds- (sealed bid- sub-k's mistake- would go into bankruptcy if forced to perform, W-F's bond rating would be hurt if forced to perform) ct applies 4 part test ≈ to R2d test

a.
material (in R2d)

i.
if sub-K could have pd $- less of a material effect on W-F- could've gotten $ back

b.
reasonable care exercised by party seeking relief

i.
past business dealings

ii.
mistake occurred because of something the district did- rescission = an equitable doctrine- suggests fault

c.
unconscionable to enforce- onerous to mistaken pty & not so beneficial to other pty- disproportionate effect (in R2d)

i.
grave conseq to W-F & absence of damages to District

a.
if sub-K could have paid w/o going bankrupt- would decreased undue hardship

d.
other party can returned to status quo

i. hadn't yet been awarded K- district wouldn't be damaged by w/drawal of bid- wouldn't loses anything to which they were entitled

ii. filed complaint quickly- preliminary injunction- injunction preserved other bids

a.
the further this project progressed, the greater the damage to the District- would have shifted the equities

b. = well-advised here

e.
& disparity of bids put other party on notice (R2d §153)

f.
factors 2, 4 = about allocating risks of mistake- ct focuses on these factors- assume that mistake = material, ct allows rescission

D.
Impossibility- rescission = only remedy

1.
Fault in K law

a.
There's an absence of scienter requirement for most causes of action in K law- a breach = a breach regardless of scienter level of breacher

b.
Modern development in K law- tension bet using fault concepts in determining liability- don't fit well w/K theories

i.
policies underlying K law (certainty in dealings) move us to keep strict liability notions

2.
Taylor v. Caldwell- (music hall)

a.
eg. of situation where:

i.
specific performance = unavailable

ii.
$ wont cure the problem

iii.
destruction of a unique good/subject matter of K can't be substituted

b.
cts today would use impracticability > imposs

i.
damages will suffice- performer's interest = really economic

a.
damages = less speculative than, eg., determining lost profits if a factory burned down

3.
Traditionally- doctrine used to address personal service Ks- where person to perform dies/disabled- difficult to assess damages or provide specific performance, also:

a.
destruction or other unavailability of subj matter of k- w/unique goods (if seller's supply of a standard good is destroyed, he may have to buy from someone else in order to deliver to buyer)

b.
failure of agreed upon means of performance
c.
supervening illegality
E.
Commercial Impracticability & Frustration of Purpose- defense for rescission of K

1.
R2d §261- Discharge by Supervening Impracticability: Where, after a contract is made, a party's performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary

a.
ie. entire k now = worthless

2.
R2d §265- Discharge by Supervening Frustration: Where, after a contract is made, a party's principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary

a.
arg: purpose of the transaction (prob 9-1)- to serve the hospital- hospital & flower shop have same name

3.
** for both §261, §265- must show that the party seeking rescission ≠ bear the risk- see R2d §154

4.
** focus on remedy of rescission > possible tort remedies- prob 9-1- remedy = rescission- maybe $ back he paid on the K

5.
Karl Wendt v. International Harvester- (franchise agreement, IH sold to Chase, Chase didn't award Wendt the franchise/honor agreement)

a.
mere market change/financial difficulty ≠ impracticability- part of the normal business cycle & these risks allocated in long term Ks

b.
?- what turns a bad deal/impracticality into impracticability -- ct: market changes can give risk to a claim of impracticability- but not in this case
i.
? should be require a company to go bankrupt before relieving it from onerous obligations? (Harvester- ≠ at the point of bankruptcy)

a.
huge collateral consequences of a bankruptcy filing by a large company

b.
IH remained viable in other businesses

c.
permitting it to get out of this K w/o penalty would have shifted entire loss to Wendt (substantial loss to Wendt > IH)

c.
Harvester- IH ≠ enough for an impracticability defense

i.
IH's arg:

a.
we didn't create market failure

b.
our ability to stay in business w/o substantial, continuing losses = a basic assumption of the contract

ii.
ct rules for Wendt/franchisee

a.
sale of farm equip = a voluntary act- IH chose to sell when/how it did- sale of business caused termination

b.
damages are adequate to compensate here

c.
this is probably an insurable risk- should we take availability of insurance into account when deciding on defense of impracticability?  Who should bear the burden of getting insurance- (party best able to prevent loss)

d.
arg: Termination Provision allocated this risk of loss- one way of reading K- W took risk of term on 6 mo. notice- can be read as saying W had risk of IH terminating for any/no reason if given 6 mo. notice & IH takes risk of losses during that 6 mo. period

e.
Franchiser Drafts Franchise Agreements- termin clause = import for both pties

1.
franchiser

a.
interest in preserving its name/goodwill assoc w/its name, resources, advertising

b.
protecting the value of its trademark- will be interested in quality, management of franchise

c.
franchiser's reputation = on the line w/each franchise

2.
franchisee

a.
high upfront costs- fear of being cut off by franchise

3. month termination clause = best guess today about what could happen in the future- unfairness in the future = a result of uncertainty at the time of contracting

a.
ct: because risk = allocated at time of contracting- mere econ changes ≠ enough for a defense of impracticability

6.
Wolftrap- note case p. 766- Scott- defense of impracticability shouldn't have been allowed here

a.
unlikely that the possibility of thunderstorms wasn't considered w/an outdoor performance arena- foreseeable risk
b.
Scott- it made no sense to shift this risk to the opera company bec of impracticability

c.
arena = in best position to insure/plan here

7.
UCC §2-615- Excuse by Failure of Presupposed Conditions

a.
Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance:

i.
Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid

ii.
Where the causes mentioned in paragraph (a) affect only a part of the seller's capacity to perform, he must allocate production and deliveries among his customers but may at his option include regular customers not then under contract as well as his own requirements for further manufacture.  He may also allocate in any manner which is fair & reasonable

iii.
The seller must notify the buyer seasonably that there will be delay or non-delivery and, when allocation is required under paragraph (b), of the estimated quota thus made available for the buyer

b.
** Sellers excused on grounds of impracticability- 

i.
Comment 4: increased cost alone does not excuse performance (complete market collapse will usu = an impossib defense) unless the rise in cost is due to some unforeseen contingency which alters the essential nature of the performance.  Neither is a rise or collapse in the market in itself a justification, for that is exactly the type of business risk which business contracts made at fixed prices are intended to cover.  But a severe shortage of raw materials or of supplies due to a contingency such as war, embargo, local crop failure, unforeseen shutdown of major sources of supply or the like, which either causes a marked increase in cost or altogether prevents the seller from securing supplies necessary to his performance, IS within the contemplation of this section
ii.
Comment 8: provisions of this section are made subject to assumption of greater liability by agreement (including trade usage).  The exceptions do not apply when the contingency in question is sufficiently foreshadowed at the time of contracting to be included among the business risks which are fairly to be regarded as part of the dickered terms, either consciously or as a matter of reasonable, commercial interpretation from the circumstances

c.
** Buyers- relief from performance turns on good faith w/respect to outputs/requirements contracts (UCC §2-306)

8.
International Minerals & Chemical v. Llano (long term supply/requirement K- gas pipelines- govern changes elim need IM had for the gas)

a.
"Take or Pay" Contract- exercise of market power by a supplier in a supply-short situation- buyer would only enter into such a K because he had to (forced to pay certain amount whether he takes it or not)

b.
Force Majeure Clause- allocation of risk clause

i.
ct here- clause ≠ apply- highly technical reading that makes no sense in the context of the K

a.
under ct's reading- clause would only take effect at pt where co = insolvent

b.
only applic when impractic & IMC could still pay & notice = inadeq

c.
could be the result of bad drafting

ii.
Scott- FM clause = exactly the thing that would address this situation- to be excused for unforeseen circumstances

a. clause may look like boilerplate, but are risk allocaters & can be negotiated to be deal specific

iii.
clause- excuses perf, or will suspend performance w/the requirement that pty effected will try & fix problem

c.
use of ovens ≠ prohib by the environ regs- just more costly- just bec a K = economically more onerous, ≠ enough to excuse performance- ?? so why wasn't IMC oblig to use ovens/take higher cost

i.
government participation in the change- public policy implemented by the state- changed the context of the K- changed basic assump- under R2d §261)- underlying assumpt that laws that apply will be the same

ii.
PROB- this change = foreseeable- ?? if parties knew environ regs = under review at the time of contracting- goes to ? of whether basic assumpt on which contract = made was changed

a.
if parties knew & likely changes & still adopted force majeure clause- likely that contracting parties intended risks to stay where they were- on the buyer to take or pay

b.
force majeure clause could have been product of good lawyering from the seller's lawyers

d.
Economic Consequences- IMC still must show perf = impracticable
i.
UCC §2-615- excuses seller on grounds of impracticability- comments 4, 8

ii.
UCC §2-306- buyer's relief from performance turns on good faith w/respect to outputs/requirements contracts

F.
Modification

1.
Problem 9-3
a.
Identify Client's Goals

b.
Assess Current Situation

i.
is existing K enforceable

a.
any terms of K that would permit cancellation?

b.
no terms in K

1.
impracticability? R2d §261- as an excuse gen- unforeseeable nature

a.
k allocates these risks- price change ≠ type of risk that's unforesee under impract doctr

b.
price rises ≠ type of thing impract protects against- Harvester
c.
Waller could have protected self

i.
insurance

ii.
requiring firm price from supplier- giving supplier notice of its special needs

iii.
if supplier has force majeure clause to cover strike? unclear

iv.
perform ≠ impossib- just more expensive

v.
excuse in Harvester- here, there's no claim Waller will go into bankruptcy

vi.
Waller = in better position to protect self in relation to the supplier

2.
UCC §2-615- is this K governed by the Code?- mixed K of goods & services- not enough info to know

a.
if predom sale of services, UCC ≠ apply

b.
if predom sale of goods, UCC applies

c.
UCC inquiry

i.
absence of price rise = basic assumption of K?

ii.
& perform = rendered impracticable- comment 4 suggests this ≠ type of event drafters had in mind- increased cost alone ≠ excuse performance (if rise caused by unusual/cataclysmic events- this may be an excuse)

3.
in contrast- if supplier effected by impossibility- this ≠ just a price increase- but a change in the basic assumpt that the supplier will (ie.) continue to exist- shutting down plant entirely more ≈ flood- unforeseen nature- more likely to support an impracticab defense

a.
still- not clear Waller would prevail- might be able to get tiles elsewhere for more $

b.
Waller may be able to go against supplier- but he doesn't seem to have an excuse for our K

c.
Can we get performance w/o paying more- & how?

i.
Persuasion- always 1st approach

a.
may learn more facts you need to know (ie. they are on the brink of insolvency)

b.
may intimidate them

ii.
Can't lie about willingness to pay more- that's bad faith- Mid-South
iii.
MODIFYING Contract- is there a way to agree but not agree?

a.
UCC §2-209(1): An agreement modifying a contract needs no consideration to be binding

1.
changes cl rule: not binding w/o consid- ≈ to option Ks

2.
as a matter of commercial reality- modifications = made constantly

3.
most written Ks- no oral modification clause (knotty ?s- whether you've modified THAT clause)

b.
Exceptions to when modifications of K under UCC = Enforceable
1.
Modification must be made in GOOD FAITH- comments to §2-209

a.
? is Waller's attempt to increase price an attempt to extort?  if yes- bad faith

2.
TEST: For Determining if Modification = Made in Good Faith- (Roth Steel (note case, p. 803)

a.
whether there are unforeseen economic exigencies in existence which would prompt an ordinary merchant to seek a modification in order to avoid a loss on the contract (diff fr impracticability)

i.
people don't seek modifications for every price change (preserving business rel; K may not be a loser)

ii.
we don't know how Weller fares under this test- if a real strike could have been foreseen- Weller may satisfy this

iii.
also- we don't know in 9-3 if the K is now a money loser- this test suggests change has to be at that level

b.
modification can't be obtained through wrongful threat of breach- unless the party threatening to perform honestly believed it had a legal defense to the duty of performance

i.
we don't know about Weller in 9-3- not clear from the problem whether Weller threatened to breach or expressed concern about delay

3.
ECONOMIC DURESS- exception to enforcement of modification under UCC- modific ≠ enforceable even if you agree- Austin Instruments- note case p. 803

a.
improper threat

b.
absence of any reas alternative

i.
consider: legal remedies (if that would be fast enough)

ii.
other suppliers

iii.
if there is a reas alter- our econ duress claim = ruined

c.
R2d §175: When Duress by Threat Makes a K Voidable: (1): if a party's manifestation of assent is induced by an improper threat by the other party that leaves the victim with no reasonable alternative, the contract is voidable by the victim

d.
UCC sits on top of underlying common law & R2d for definitions

4.
RESERVE RIGHTS- under the modification- you can say- we're doing this under protest- put the other pty on notice that you object- otherwise, hidden intentions ≠ actionable (US ex rel. Crane Co. v. Progressive Enterprises- p. 799, 801)

a.
in the problem- may have to try & go ahead under protest (Waller may not agree)- if no one else can do it in time- need to reach client's goals- so you want to get the tile in- but try & gather evidence for later economic duress claim

i.
try & get a real threat

ii.
prepare to get job done in least risky way possible

c.
IF K ≠ FALL UNDER THE UCC: 

1.
R2d §73- Performance of a Legal Duty: performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required in a way which reflect more than a pretense of bargain

a.
under the common law- you need new consideration for the enforcement of a modification- Alaska Packers' v. Domenico
b.
idea: only reason you would agree to a modification w/o addt'l consideration = because of coercion

c.
dependency situation- once performance = begun, an opportunity for coercion = created

2.
exceptions to R2d §73, R2d §89- Modifications of Executory Contract- a promise modifying a duty under a K not fully performed on either side is binding:

a.
if the modification is fair & equitable in view of circumstances not anticipated by the parties when the K was made; or

b.
to the extent provided by statute; or

c.
to the extent that justice requires enforcement in view of material change of position in reliance on the promise

PAGE  
40

