CONTRACTS II

CASE AND NOTE SUMMARIES




A. Principles of Interpretation




1. KK: Subjective

case



a. Raffles
"





1. two ships named "Peerless" => mutual misunderstanding

"





2. no K






b. CONS (Holmes)







1. enforcement too difficult







2. speaker should expect his words to be objectively taken





2. Objective (Holmes & Williston)






a. standard of reasonale person familiar w/ circumstances






b. CONS







1. could have meaning that neither party intended





3. MODERN: Modified Objective






a. Corbin







1. Use all evidence, including that of subjective intent to find out








a. Whose meaning controls?








b. What is that meaning?







2. Absurd to use meaning neither party intended






b. RESTATEMENT generally

r201.1



1. IF parties attach SAME meaning, it governs (even if unreasonable)

r201.2



2. IF parties attach DIFF meaning,

r201.2a




A knew B's meaning * B did not know A's meaning
=> B's meaning

r201.2b




A should have known * B had no reason to know

=> B's meaning

r201.3



3. ELSE neither is bound, even if it means NO MUTUAL ASSENT => NO K








a. BOTH INNOCENT or BOTH AT FAULT






c. STANDARD MAXIMS OF INTERPRETATION






1. LATIN MAXIMS








a. NOSCITUR A SOCIIS









1. meaning affected by context

case






2. Frigaliment (chicken)

"








a. P says that small => young, so bigger => young (unpersuasive)








b. EJUSDEM GENERIS









1. the catchall clause at the end of the list is controlled by items listed









2. "cattle, hogs and other animals" does not mean the house-dog

case






3. INAPPROPRIATE if language in diff. sections (Hershon)








c. EXPRESSIO UNIUS EXCLUSIO ALTERIUS









1. affirmatively did not say something








d. UT MAGIS VALEAT QUAM PEREAT









1. interpretation which makes K valid (contra invalid) is preferred

r206




e. OMNIA PRAESUMUNTUR CONTRA PROFERENTEM









1. K construed against the drafter










a. unequal bargaining power?










b. adhesion K?

case






2. Joyner (what "developing" a property means)

"








a. district ct: ambiguity construed against drafter

"








b. appeals ct: not if parties are equally sophisticated

r202.2



2. INTERPRET K AS A WHOLE

r202.1



3. "PURPOSE OF THE PARTIES"

"






a. if ascertainable, should be given "great weight"

r202.5




b. use COURSE/PERF, COURSE/DEALING, USAGE OF TRADE to get intent









1. DEFINITIONS










a. COURSE/PERF: actions of parties in carrying out K at issue

case








1. Nanakuli (price protection, U/T, course of perf., good faith)

",2-208(c4)





a. one instance is NOT a course of performance

"










b. BUT maybe two instances are enough, esp. if these are the 

"











only opportunities for those instances (Nanakuli: 2 price 

"











rises in oil, and 2 price protections by Shell to Nanakuli)

",2-208(c3)





c. If difficult to determine whether act sheds light on intent 

"











or represents a waiver, PREFERENCE = WAIVER

"










d. BUT it is evidence of course/perf, and NOT A WAIVER of a 

"











term if course/perf acts are UNAMBIGUOUS

"











1. Shell executive had mentioned right to price protection

r202.4







2. "Where an agreement involves repeated occasions for perf, 

"










[course/perf is given great weight]" 

1-205.1,r223



b. COURSE/DEALING: behavior in a PRIOR transaction

r223.3







1. "Unless otherwise agreed, [course/dealing supplements K]"

1-205.2,r222



c. U/T: practice having such REGULARITY OF OBSERVANCE (contra 

"









"universal" see U1-205(co7); party can rely on a standard 

"









which shows minimum variation to get to the jury, see U1-

"









205(co9)) in a PLACE, VOCATION, or TRADE (generally or 

"









special branch) as to justify an expectation


case








1. Frigaliment (chicken)

"










a. D says that since he is starting out, P must show that D has 

K&C491








ACTUAL KNOWLEDGE, or that usage of trade is so well 

"











established & notorious that a "violent presumption" exists

"











1. BUT will "actual knowledge" discourage dealing w/ 














new kid on block?

"










b. no violent presumption, mixed => P has not met boprf

"










c. D claims gov't standards were referred to elsewhere in K -

"











ct likes this argument

case










1. but see Universal Comp. (need notice that gov't 

"












standards apply)

r201(c3)








2. definitions in statutes are NOT determinative

case








2. Nanakuli (price protection, U/T, course of perf., good faith)

"










a. regularity of observance in place, vocation, OR trade 


"











1. not just asphalt trade, but trade in Hawaii

"










b. Nanakuli went beyond "regularity" and nearly proved 

"











"universal"

"










c. ABSOLUTELY NO REBUTTAL by Shell (contra Frigaliment)

1-205(c4)





3. NOT RESTRICTIVE LIKE CUSTOM which has been used in an 

"










effort to negate established rules of law












a. "ancient and immemorial" not req'd for showing of U/T












b. "universal" NOT REQ'D for showing of U/T

"









4. U/T gives a BACKGROUND for ambiguous term

"









5. U/T can be BARGAINED AWAY

K&C492







a. KIRST: BOILERPLATE should NOT BE CONCLUSIVE  

"











1. that would elevate form over intent

"










b. KASTLEY: only SPECIFIC NEGATION overcomes U/T

r222.3








c. "Unless otherwise agreed, [U/T supplements K]"









2. ADMISSIBILITY - See this outline, D. PER
r203c



4. SPECIFIC > GENERAL 







5. HANDWRITTEN, TYPED > BOILERPLATE

r203d




a. separately NEGOTIATED terms = greater weight

r207



6. PUBLIC INTEREST PREFERRED

r202.3a


7. PREVAILING MEANING - PLAIN LANGUAGE (PM)








a. plain meaning rejected by K theorists, BUT used widely by cts



r203b,2-208
8. EXPRESS > COURSE/PERF > COURSE/DEALING > USAGE OF TRADE > PM

r202.3b



a. U/T: terms of art interpreted as such in that technical field

1-205.3



b. dealings and usage give particular meaning to PM

case





c. course/perf, course/dealing, U/T are NOT BINDING ONLY IF they 

"







cannot be reconciled with the express terms of the K (Nanakuli)

K&C487



d. BUT White&Summers: usage and dealings evidence may OVERRIDE 

"







express terms IN APPROPRIATE CIRCUMSTANCES








e. U/T > PM

case






1. Hurst ("min. 50% protein" => 49.5% is ok for horsemeat) 

r203a



9. REASONABLE, LAWFUL, EFFECTIVE MEANING PREFERRED

case





a. Frigaliment (chicken)

"







1. P should have expected D to make a profit










2. BUT what about taking a loss to enter a market?

1-205(c6)


b. Existence of U/T is PRIMA FACIE evidence of "reasonable"




B. Satisfactory Perf

case


1. Morin (siding subject to satisfaction of GM's Kor? NO)

"




a. REASONABLE PERSON OBJECTIVE STANDARD

"





1. employed when K involves: (ONE END OF SPECTRUM)

"






a.  commercial quality (Morin: mill finish usually not uniform)

"






b. operative fitness

"






c. mechanical utility (Morin: building was FACTORY - utilit. purpose)

"





2. EG: pig iron K cannot req' pigs to be in "pretty shapes"

"





3. NOT USED TO PROTECT A WEAKER PARTY, but to APPROXIMATE WHAT 

"






PARTIES WOULD HAVE PROVIDED WRT UNFORESEEN CONTINGENCY

"




b. GOOD FAITH SUBJECTIVE STANDARD

"





1. use when K involves personal aesthetics (OTHER END OF SPECTRUM)

"






a. when nature of perf => no objective standards, presumption that 

"







one party did not subject itself to whim of the other is overcome

"





2. EG: buyer reserving the right to reject a portrait

"





3. K referring to "artistic effect" is NOT ENOUGH to warrant this standard

"






a. boilerplate, item no. 17 in a long list => clause not drafted for this K

"






b. qualifications around the words "artistic effect" => AMBIGUITY

"





4. Morin would have charged more if it intended to be subject to 

"






"considerable risk of rejection"





2. RESTATEMENT






a. REASONABLE PERSON OBJECTIVE STANDARD

r228



1. should be preferred when it is "practicable to determine whether a 

"






reasonable person in the position of the obligor would be satisfied"

r228(c.b)

2. may be justified by desire to avoid FORFEITURE = SUBSTAN. RELIANCE 

"






ON EXPECTATION OF EXCHANGE, by either PREPARATION or PERF 






b. GOOD FAITH SUBJECTIVE STANDARD

r228(c.a)

1. used ONLY where "the agreement leaves NO DOUBT that it is ONLY honest 

"






dissatisfaction that is meant and no more"







2. more likely to use when PERSONAL SERVICES are involved

r227(c.b)

3. greater tolerance for this standard when perf subject to satisfaction of 

"






independent third party (no selfish interests)

K&C439
3. UCC

"




a. no position

"




b. should be free to agree to subjective standard, subject to "honesty in fact"




C. Reasonable Expectations

case


1. C&J Fertilizer (ins. policy req' visible marks on exterior of premises)

"




a. not bound to unknown terms beyond range of reasonable expectations

"





1. NOTHING ON THE RECORD SHOWS THAT P KNEW OF THE PROVISION

",r211.3

b. party 1 not bound to particular term if party 2 had reas to believe party 1 

"





would not accept the agreement if he knew it contained the particular term

"





1. reason to believe can be inferred from negotiations or circumstances

"






a. term bizarre or oppressive

"






b. adhering party never had a chance to read term

"






c. term illegible or hidden from view

"






d. CLOSELY RELATED TO CONSTUING AGAINST DRAFTER

"







1. ins. co. vs. 37 yr.-old farmer w/ high school education

"




c. DISSENT: ct did not first ascertain "ambiguity" (plain language argument)







1. but ct could have ambiguity: inside rooms (damaged) are part of premises?






d. judgment ok; ins. co.s will keep clause & threaten to litigate the few claims





2. MAYHEW'S STANDARDS for reasonable expectation






a. apply only to INS. Ks that are truly Ks of adhesion






b. IF AMBIGUOUS, interpret with reasonable expectations of average insured






c. EVEN IF NONAMBIGUOUS, reasonable expectations of avg insured used IF:







1. insured did not get full and adequate notice AND {the provision is unusual 








and unexpected OR provision effectively emasculates apparent coverage}






d. AND INS. CO. BEHAVIOR {would cause reasonable insured to think he has 







coverage OR has caused this individual to think he has coverage}






3. RESTATEMENT

r211.2


a. "interpreted wherever reasonable as treating alike all those similarly 







situated, W/O REGARD to their knowledge or understanding of the standard 







terms"

r211.3


b. party 1 not bound to particular term if party 2 had reas to believe party 1 







would not accept the agreement if he knew it contained the particular term




D. Parol Evidence Rule (PER)





1. Generally






a. operates to EXCLUDE evidence





2. KK-Williston






a. PURPOSE







1. reasonable care in drafting and execution of documents






b. INTEGRATION







1. look at  4-CORNERS to determine whether integrated







2. writing should be treated as integrated unless incomplete on its face







3. MERGER/4-CORNERS CLAUSE is determinative of completeness







4. should not use parol evidence for question of integration








a. defeats the purpose






c. Rule







1. applies only to PARTIAL OR COMPLETE INTEGRATIONS







2. PARTIAL








a. writing CANNOT be contrad by extrinsic evidence








b. writing CAN be supplemented by additional CONSISTENT terms







3. COMPLETE








a. CANNOT be contrad/suppemented by any terms







4. EXPLAINING with extrinsic evidence is ALLOWED, BUT KK cts admitted 








only if writing was ambiguous on its face






d. Thompson (warranty in sale of logs)







1. don't want Ks controlled by "uncertain testimony of slippery memories"





3. MODERN-Corbin-Restatement






a. PURPOSE

r214c(c.b)

1. to seek the true intent of the parties






b. INTEGRATION

r209.2,210.2
1. CAN use parol evidence for question of integration








a. can still prevent it from getting to the jury (in camera decision)

r214




b. prior or contemporaneous negotiations are admiss. for ques. of integ.

r209.3,214

2. cts should look at all facts and circumstances in determining integration

r216(c.e)

3. MERGER/4-CORNERS CLAUSE is NOT determinative of completeness

r209.3



4. if reasonably complete, assumption is complete integration






c. Rule


r210



1. applies only to PARTIAL OR COMPLETE INTEGRATIONS







2. PARTIAL

r213(c.a)


a. writing CANNOT be contrad by extrinsic evidence








b. writing CAN be supplemented by additional CONSISTENT terms







3. COMPLETE

r213.2(c.c)


a. CANNOT be contrad/suppemented by any terms

r214c(c.b)

4. EXPLAINING with extrinsic evidence is ALLOWED, even if language 

"






appears unambiguous - EG: U/T evidence






d. Hershon (release from any liability, forever) (unduly respectful to PER)







1. public interest in certainty and finality







2. should be able to rely on explicit K language







3. K terms are unambiguous, parol evidence is excluded in Maryland







4. applies especially to RELEASE FORMS, designed to decrease litig. costs







5. DISSENT (unduly disrespectful to PER)








a. extrinsic evidence is relevant to identifying ambiguity in K language








b. Corbin, Williston: no-contradiction rule used AFTER extrinsic 









evidence is examined to ascertain whether ambiguity exists






e. PER and Prom Est







1. handful of cases do not bar parol evidence in proving reliance







2. BUT trend is towards formal requirements at expence of reliance interests





4. UCC - USAGE/DEALING/PERF EVIDENCE
2-208


a. COURSE/PERF is ALWAYS RELEVANT 






b. KIRST in Nanakuli (price protection, U/T, course of perf., good faith)







1. CT MAY EXCLUDE USAGE/DEALING EVIDENCE:








a. if party fails to show REGULAR OBERVANCE








b. if members of trade confirm actual usage but do not support 









application to the facts in the case at bar








c. if NEW and DIFFERENT language was used, so practice under old 

K&C492




language is irrelevant (and/or market is unusually volatile: H&W 









Industries)







2. CT MAY INCLUDE USAGE/DEALING EVIDENCE:








a. if trade consistently ingnores OBSOLETE CLAUSES at variance w/ 









actual practice








b. if U/T is NOT A COMPLETE CONTRADICTION OF THE WRITING









1. EG: (Nanakuli) NOT{"Shell's Posted Price at time of delivery"} = 










{"buyer is to set the price"}  => So less than a complete negation to 










say that an unstated exception exists at times of price increases, 










leading to price protection

1-205.6

c. NOT ADMISSIBLE as evidence UNLESS party has given notice sufficient to 

"





prevent UNFAIR SURPRISE

1-205(c10)
1. so U/T does not become instrument of abuse

K&C492

d. TWO EXTREMES (criticized by KIRST)

"





1. SOME CTS: usage/dealing evidence is INADMISSIBLE if it appears to 

"






contra written terms

"





2. OTHER CTS: usage/dealing evidence is almost always ADMISSIBLE





5. EXCEPTIONS - PER DOES NOT APPLY





a. if oral/written agreements made AFTER WRITING

r217


b. if effectiveness of agreement was SUBJECT TO CONDITION PRECEDENT







1. EG:  if agent tells 3rd party that deal is "subject to boss' approval" and 








boss then refuses, agent's words are admitted

r214d


c. if efforts to show FRAUD, DURESS, UNDUE INFLUENCE, INCAPACITY, 

"





MISTAKE,
or ILLEGALITY







1. FRAUD IN EXECUTION - EG: "give me your autograph" -actually signing K







2. FRAUD IN INDUCEMENT - EG: misrepresent value so other party signs








a. majority will allow fraud in inducement evidence admitted

r214e


d. if trying to establish a right to an "equitable" remedy

"





1. need "clear and convincing" standard that parties intended K to contain 

"






term in reformed K






e. if trying to establish a "collateral agreement"

r216.2



1. RESTATEMENT

"






a. ...if separate cons

"






b. OR if term is such that it might naturally be omitted from writings

2-202(c3)

2. UCC

"






a. consistent additional terms included UNLESS if ct finds that if actually 

"







agreed upon, they would "certainly have been included in the document"




E. RATIONALE FOR IMPLIED TERMS





1. Implied by LAW rather than fact

case


2. Cardozo: Lady Duff-Gordon  (P had exclusive K to market;  P had obligation?)

[2-306.2]
a. No explicit promise, BUT IMPLIED PROMISE to use REASONABLE EFFORTS

"





1. hard to say when a breach occurs

"




b. writing was "instinct" w/obligation

"




c. RDs:

"





1. business efficacy

"





2. EXCLUSIVITY => not to assume one party at mercy of the other






d. CONTRA c/l







1. P's promise was ILLUSORY, NO CONS, NO MUTUALITY OF OBLIGATION

case


3. Leibel (oral, inf. duration, terminable@will supplier/distributor K)

"




a. UCC applies in exclusive supplier/distributor K: sale of goods, not services

"





1. w/o GOOD FAITH and FAIR PLAY, party could be SEVERELY DAMAGED

"






a. substantial unrecouped investment made in reliance

"






b. large inventory on hand

"






c. no written agreement [for remedy]

2-309(c8)


d. need "reasonable time" to find "substitute arrangement"

case



b. REASONABLE NOTIFICATION should be minimum amount of protection offered

"





1. refers to CIRCUMSTANCES and TIME FRAME, NOT METHOD of notification




F. UCC GAP-FILLERS





1. justifications






a. fairness







1. new bargaining power







2. onus on party who does not want gap-fillers






b. economic







1. fewer terms to bargain out







2. most parties would voluntarily choose these gap-fillers themselves





2. most can be VARIED by parties' EXPRESS agreement





3. some gap-fillers

2-308


a. PLACE OF DELIVERY

2-308.1


1. seller's place of business

2-308.2


2. or seller's residence

2-308.3


3. or locus of identified goods

2-309


b. TIME FOR DELIVERY & NOTICE
2-309.1


1. delivery in a REASONABLE time

2-309(c1)


a. nature, purpose, and circumstances of transaction

"






b. turns on GOOD FAITH and COMMERCIAL STANDARDS

"






c. maybe definite time from U/T, COURSE/DEALING, so out of U2-309

2-309.2


2. if K indefinite duration: valid for reasonable time, and terminable@will

2-309(c5)


a. if parties see reasonable time elapse, perf may enlarge reas time

2-309.3


3. REASONABLE NOTIFICATION required

"






a. unless termination on happening of AGREED EVENT

"






b. CAN AGREE TO DISPENSE w/ NOTIFICATION if K NOT UNCONSCIONABLE

2-309(c6)


c. failure to reply to an effective communication of a proposed time = 

"







acquiescence

2-309(c7)


d. need to give other party time to seek SUBSTITUTE ARRANGEMENT




G. Implied obligation of GOOD FAITH

K&C511
1. DEFINED GENERALLY

"




a. WHITE/SUMMERS

"





1. GOOD FAITH = NOT{BAD FAITH} = rule of exclusion



FORM OF BAD FAITH CONDUCT  MEANING OF GOOD FAITH
	seller concealing a defect in his product
	fully disclosing material facts

	builder willfully failing to perform in full, though o/w substantially performing
	substantially performing w/o knowingly deviating from specifications

	contractor openly abusing bargaining power to coerce an increase in contract price
	refraining from abuse of bargaining

power

	hiring a broker and then deliberately preventing him from consummating the deal
	acting cooperatively

	conscious lack of diligence in mitigating the other party's damages
	acting diligently

	arbitrarily and capriciously exercising a power to terminate a contract
	acting with some reason

	adopting an overreaching interpretation of contract language
	interpreting contract language fairly

	harassing the other party for repeated assurances of performance
	accepting adequate assurances


"




b. New York

"





1. anything that injures other party's right to receive "FRUITS OF THE K"

" 




c. BURTON/MURIS

"





1. BAD FAITH = attempts to recapture "forgone opportunities"

"





2. GOOD FAITH concept used to police against "opportunistic behavior"

"




d. PATTERSON

"





1. GOOD FAITH protects "reas. expectations" in light of background practices





2. RESTATEMENT

r205


a. Every K imposes duty of GOOD FAITH and FAIR DEALING

1-203

3. UCC Generally
1-201.19
a. definition: HONESTY IN FACT






b. at a minimum, lying and deception are BAD FAITH





4. UCC MERCHANTS
2-104


a. merchant is...

"





1. person who deals in goods of the kind

"





2. or by his occupation holds himself out as having knowledge or skill

"






peculiar to the practices or goods involved in the transaction or to

"





3. or to whom such knowledge or skill may be attributed by his

"






employment of an agent who holds himself out ... 





2-103.1b

b. definition

"





1. HONESTY IN FACT

"





2. observance of reas. commercial standards of FAIR DEALING in the trade

case





a.  Leibel (oral, inf. duration, terminable@will supplier/distributor K)

"







1. GOOD FAITH and sound commercial practice call for notification of 

"








termination that gives other party time to seek substitute

1-203(c)

3.  PRINCIPLE that in commercial transactions GOOD FAITH is req'd in the 

"






perf and enforcement of all agreements or duties "is further 

"






implemented by U1-205 on COURSE/DEALING and U/T"

case





a.  Nanakuli (price protection, U/T, course of perf., good faith)

"







1. Shell breach GOOD FAITH by

"








a. failure to give advance notice

"








b. failing to price protect


case





b. Eastern Airlines (fuel freighting defeats req's K? no)

"







1. freighting is INDUSTRY PRACTICE => Eastern used GOOD FAITH







5. GOOD FAITH in NEGOTIATIONS (the exception, NOT THE RULE) 





6. REQUIREMENTS Ks





a. KK: INVALID FOR







1. lack of cons: one promise is ILLUSORY








a. BUT Corbin: detriment is buying from that seller OR NOT AT ALL







2. lack of mutuality







3. want of requisite definiteness








a. BUT look at past records, estimates, course/deal, course/perf

2-306.1

b. MODERN: UCC
"





1. NO QUANTITIES UNREASONABLY DISPROPORTIONATE
"






a. to any STATED ESTIMATE

"(c3)





1. ANY MAX OR MIN set by the agreement shows a clear limit 

"(c3)






on the intended elasticity

C&K521




2. POSNER: DOES NOT APPLY TO REDUCTIONS IN BUYER's DEMANDS 

"








(only intended to guard against increases) - but GOOD FAITH 

"








guards against decreases (see GOOD FAITH below)

"(c3)





3. estimate is the mean around which variation occurs

case






4. Eastern Airlines (fuel freighting defeats req's K? no)





"








a. estimates exchanged on montly basis

2-306.1



b. OR to any normal or o/w comparable PRIOR output or REQ'S

"(c2)



2. "REASONABLE ELASTICITY in the req's is expressly envisaged by this 

"(c2)




section, and GOOD FAITH VARIATIONS from prior req's ARE PERMITTED 

"(c2)




even when the variation may be such as to result in discontinuance"

"(c2)




a. "A shut-down by a req's buyer for LACK OF ORDERS might be 

"(c2)





PERMISSIBLE when a shut-down TO CURTAIL LOSSES WOULD NOT"









1. WHITE/SUMMERS: req's K should @ LEAST PROTECT SELLER FROM 










RISK OF MARKET BREAKING








b. BALLOONING DEMAND is BAD FAITH

case






1. Eastern Airlines (fuel freighting defeats req's K? no)

"








a. seller might be excused if req's buyer repeatedly had no req's 

"









and suddenly demands entire inventory

case






2. Massachusetts Gas [see C&K520]

"








a. stockpiling by the buyer once seller gives notice of termination 

"









permitted by K is BAD FAITH

2-306.2


3. EXCLUSIVITY/BEST EFFORTS

case





a. Appropriate when one party would be AT MERCY OF OTHER

"







1.  Lady Duff-Gordon  (P had exclusive K to market, did P have 

"








obligation?)

case





b. PARTIAL: Eastern Airlines (fuel freighting defeats req's K? no)



"







1. Gulf can sell to others IF Easterns demand is met

"







2. Eastern can buy from others if Gulf does not service an airport

"







3. Gulf's claim that they are subject to Eastern's whim is no good








c. CT MAY FIND IMPLIED PROMISE OF EXCLUSIVITY









1. to avoid finding K invalid for lack of cons/mutuality of obligation

case





d. contra Shoney's [CONTRACTS I] when buyer wanted to be able to buy 

"







from others => LACK OF MUTUALITY OF OBLIGATION

2-306.2



e. BEST EFFORTS in supplying, buying









1. requires "diligence"









2. more exacting than "honesty and fairness" req' by GOOD FAITH





7. LENDER LIABILITY and GOOD FAITH

case



a. KMC v. Irving Trust
"





1. w/o GOOD FAITH, KMC (whimee) at mercy/whim of Irving (whimor)

"






a. blocked account => KMC had inventory, but no operating capital

"






b. all monies repayable on demand (literal reading: no notice req')

1-208





1. ACCELERATION CLAUSE

"








a. "at will" or "I feel insecure" acceleration subject to GOOD FAITH

"(c)







b. cts disagree whether it applies to demand instruments

case




2. no good business reason to deny loan to KMC => reasonable notice req'

"






a. any reasonable banker would agree that loan was fully secured

"






b. KMC needed opportunity to seek ALTERNATE FINANCING

"





3. if Irving had given 48 hours notice, ct would be looking at different case

"





4. MEGAdamages: $7.5 million for 3 days with inventory and no capital

case



b. cf Morin (siding subject to satisfaction of GM's Kor? NO)







1. Irving did not bargain for right to put KMC out of business






c. BAD FAITH by ins. co.s in failing to honor ins. K => TORT (punitive)










H. UCC IMPLIED WARRANTIES





2-314

1. MERCHANTABILITY


"




a. UNLESS EXCLUDED OR MODIFIED by U2-316

"





1. IF the seller is a MERCHANT wrt to GOODS OF THAT KIND

"





2. THEN goods must at least be such as [NOT AN EXHAUSTIVE LIST]

"




 

a. pass w/o objection in the trade under the K description

"






b. AND (if fungible goods) are of fair average quality w/i the description

"






c. AND are fit for ordinary purposes for those goods

"






d. AND run, w/i variations allowed by K, of even kind, quality, and 

"







quantity w/i each unit and all units involved

"






e. AND are adequately contained, packaged, and labeled as the agreement 

"







may require

"






f. AND conform to the promises made on the container/label if any

"




b. UNLESS EXCLUDED OR MODIFIED by U2-316

"





1. other implied warranties may arise from course/deal or U/T

"




c. COMMENTS to U2-314 MERCHANTABILITY
"(c3)



1. ISOLATED SALES

"(c3)




a. obligation that known defects be exposed

"(c4)



2. THIS SECTION A GUIDE FOR SALES THAT ARE SAID TO BE "GUARANTEED"

"(c6)



3. LIST in I1a2 (U2-314.2) is NOT EXHAUSTIVE

"(c7)



4. "FAIR AVERAGE" = not all the worst quality possible under the description

"(c7)




a. K price is a good indication of scope of "fair average"

"(c11)



5. EXCLUDING MERCHANTABILITY threatens SURPRISE

"(c13)



6. SUING IN WARRANTY => P must show PROXIMATE CAUSE

2-315

2. FITNESS FOR A PARTICULAR PURPOSE
"




a. UNLESS EXCLUDED OR MODIFIED by U2-316

"




b. if seller has REASON TO KNOW particular purpose

2-316(c5)

1. {oral language of disclaimer => reason to know?} v. PER issue

2-315


c. AND buyer is RELYING on seller's SKILL OR JUDGMENT to select/furnish goods

"




d. COMMENTS to U2-315 FITNESS FOR A PARTICULAR PURPOSE


"(c2)



1. GOVERNS if any conflict b/w express and implied warranties

"(c4)



2. also APPLIES TO NONMERCHANTS if justified by particular circumstances

"(c5)



3. existence of TRADE NAME is evidence, but not decisive of whether buyer "(c5)




relied on seller

K&C562


4. NOT REQ'D that goods be defective

2-316

3. EXCLUSION OR MODIFICATION OF WARRANTIES
2-316.1

a. subject to PAROL EVIDENCE RULE

"(c2)



1. to protect seller from false allegations of oral warranties

2-316.2

b. MERCHANTABILITY
"





1. must mention "merchantability"

"





2. in the case of a writing, it must be conspicuous

"




c. FITNESS FOR A PARTICULAR PURPOSE
"





1. must be in writing

"





2. must be conspicuous

"(c4)



3. "general language" is sufficient

2-316.3

d. GENERAL RULE
"





1. "as is" OR "with all faults" OR other language which in common 

"






understanding calls buyer's attention to the exclusion of warranties and 

"






makes plain that there is no implied warranty => all implied warranties 

"






are excluded



"





2. "when the buyer before entering into the K has examined the goods or the 

"






sample or model as fully as he desired or has refused to examine the 

"






goods there is no implied warranty wrt defects which an examination 

"






ought in the circumstances to have revealed to him"

"(c8)




a. NOT SUFFICIENT for seller that goods are available for inspection

"(c8)




b. seller must DEMAND THAT BUYER INSPECT goods fully

"(c8)




c. demand that buyer inspect + words as to specific attributes => 

"(c8)





EXPRESS WARRANTY if buyer clearly indicates he relies the words 

"(c8)





more than the inspection

"(c8)




d. buyer is held to SUBJECTIVE TEST wrt discovering defects

"





3. implied warranty can be excluded or modified by COURSE/PERF or 

"






COURSE/DEALING or U/T






e. EXCEPTIONS TO GENERAL RULE
"(c6)



1. circumstances surrounding xaction are in themselves sufficient to say 

"(c6)




"no implied warranties"

"(c9)



2. when buyer gives DETAILED SPECS => NO IMPLIED WARRANTIES

K&C564
4. HABITABILITY





a. RATIONALE







1. old rule based on assumptions no longer true








a. city dweller has SINGLE SPECIALIZED SKILL unrelated to maintenance








b. dweller more mobile than before => no long term interest in property








c. more complex technology => harder to repair








d. unequal bargaining power => landlord in better position







2. home = purchase of a lifetime







3. builder is less innocent than buyer (no fault situation)






b. [summary see K&C 564]






c. ALTERNATIVES







1. MARKET SOLUTION

case





a. McDonald (water in home turned colors and gave off vapors)

"







1. Home Owners Warranty provided a market solution

"







2. Spread costs among consumers that want protection only






d. no implied warranty => "fly by night" operators






e. DISCLAIMER







1. must be








a. conspicuous








b. specific








c. mutual agreement







2. New York








a. DISCLAIMER NO GOOD if house is not up to BUILDING CODE







3. LIKE MARKET SOLUTION, except ONUS IS ON SELLER, NOT BUYER








a. WARRANTY is a TOTAL RISK SHIFTING MECHANISM




I. AVOIDING ENFORCEMENT - TAINTED BARGAINING PROCESS => VOIDABLE





1.  VOIDABLE






a. void at the election of the oppressed party





2. MINORS
r14



a. KK (minors cannot protect themselves in the marketplace)







1. minor can elect to enforce or disaffirm before age of majority







2. upon reaching majority, minor must act w/i reasonable time to disaffirm 








K, or K will be impliedly affirmed







3. EASY ADMINISTERABILITY







4. EXCEPTION: NECESSARIES (food, shelter, clothing, maybe truck?)






b. MODERN: DEPRECIATION RULE (rescues the innocent merchant)







1. upon rescission, recovery of full purchase price is subject to a 








DEDUCTION FOR MINOR'S USE OF MERCHANDISE







2. ONLY APPLIES if NO OVERREACHING (question of fact)








a. no fraud, duress, undue influence








b. K is fair and reasonable







3. RATIONALE








a. minors get married, commit crimes, have jobs







4. Dodson (kid blows pickup truck engine and tries to rescind)





3. MENTAL INCOMPETENTS






a. KK: COGNITIVE TEST







1. lacks capacity if UNABLE TO UNDERSTAND TRANSACTION

case




2. McGovern (understood that he made dying wife beneficiary) majority

"






a. SIGNED DOCUMENT gives PRESUMPTION OF UNDERSTANDING

"






b. to rebutt presumption, need CLEAR & CONVINCING EVIDENCE of 

"







mental incapacity

"






c. behavior on date in question is particularly relevant

"






d. unreasonable or unwise decisions per se do not qualify






b. MODERN: VOLITIONAL TEST (NEW YORK)

r15




1. RESTATEMENT: voidable if

"






a. he is unable to understand in a reasonable manner the nature and 

"







consequences of the xaction, OR

"






b. he is unable to act in a reasonable manner in relation to the xaction 

"







AND the other party has reason to know of his condition.

"






c. IF K on fair terms AND other party is w/o knowledge of incapacity, 

"







then K not voidable for past perf, or in circumstances where 

"







avoidance is unjust

case




2. McGovern (making dying wife beneficiary = crazy) dissent

"






a. he could understand pension plan options, but not that his wife 

"







would die before him

"






b. officer had reason to know he was alcoholic, delusional

r15(c.b,c)
c. SOME TYPES RECOGNIZED

"





1. old age

"





2. bodily infirmity or disease

"





3. use of alcohol or drugs







4. depression





4. DURESS [IMPROPER THREAT & NO REASONABLE ALTERNATIVE]

r174


a. KK: actual or threatened physical harm






b. MODERN
r175.1



1. BROAD-RESTATEMENT

"






a. assent induced by an IMPROPER THREAT by the other party

"






b. that leaves the victim NO REASONABLE ALTERNATIVE
r176




c. THREAT IS IMPROPER IF

"







1. what is threatened is a CRIME or a TORT, or the THREAT ITSELF is a

"








CRIME or a TORT if it resulted in obtaining property

"







2. OR what is threatened is a criminal prosecution

"







3. OR what is threatened is the use of CIVIL process & BAD FAITH

"







4. OR threat is breach of duty of GOOD FAITH & FAIR DEALING










a. Totem Marine (shipper about to go bankrupt signs waiver)











1. EG: threat to breach a K, withhold payment of admitted debt

"






d. AND THREAT IS ALSO IMPROPER IF
"







1. resulting exchange is not on fair terms

"







2. AND
"








a. threatened act would harm recipient and would not significantly 

"









benefit party making threat

"








b. OR the effectiveness of threat in inducing assent is significantly

"









increased by prior unfair dealing by the party making threat

"








c. OR what is threatened is o/w use of power for illegitimate ends











1. EG: charging excess rates is an illegitimate end of water 












company's power not to supply water 








e. NO REASONABLE ALTERNATIVES?  (Q. OF FACT)

case






1. Totem Marine (shipper about to go bankrupt signs waiver)

"








a. EG: REASONABLE ALTERNATIVES

"









1. merely financial embarrassment












a. o/w, people would not be able to settle and cut their losses, 













b/c the agreement would not be binding

"









2. legal action for breach of K

"









3. availability of similar goods

"









4. other sources of funds 








"








b. EG: NOT A REASONABLE ALTERNATIVE

"









1. DELAY involved in pursuing a alternative causes immediate 

"










and irreparable loss

"









2. bankruptcy

r175(c.b)





3. seizure of property








f. need not prove breach itself was wrongful, but probative as to whether 









an improper threat was made

case




2. NARROW: Odorizzi (principal -> teacher, in his apt., 40 hrs. no sleep)

"






a. action or threat in menace (= duress) MUST BE UNLAWFUL

"






b. THREAT TO TAKE LEGAL ACTION => NO MENACE unless party knows 

"







falsity of his claim







3. DAMAGES







a. K CLAIM:

restitution (benefit to other party) & recission








b. TORT CLAIM:
all damages, not just restitution & PUNITIVE DAMAGE

r177

5. UNDUE INFLUENCE [UNDUE SUSCEPTIBILITY]
"




a. UNFAIR persuasion [or overpersuasion] of a party

"




b. who is UNDER DOMINATION OF THE PERSUADER
"




c. OR who by virtue of the RELATION BETWEEN THEM is justified in 

"





assuming that that person will NOT ACT IN A MANNER INCONSISTENT 

"





WITH HIS WELFARE











d. UNFAIR Odorizzi (principal -> teacher, in his apt., 40 hrs. no sleep)







means a combination of these factors:






1. discussion of xaction at UNUSUAL OR INAPPROPRIATE TIME (no sleep)







2. consummation of xaction at UNUSUAL PLACE (teacher's apt.)







3. insistent DEMAND that business be FINISHED AT ONCE






4. extreme EMPHASIS on CONSEQUENCES OF DELAY (release to the press)







5. MULTIPLE PERSUADERS tagteaming LONE PERSUADEE (2 against 1)







6. ABSENCE OF THIRD PARTY ADVISORS FOR PERSUADEE







7. statements that there is NO TIME TO CONSULT LAWYER






e. DOMINATION







1. from weakness on one side







2. OR strength on the other






f. RELATION BETWEEN THEM






1. KK: family or confidential relationship was REQUIRED





6. MISREPRESENTATION (false statement of fact)





a. ELEMENTS OF MISREPRESENTATION

r164.1


 
1. if assent is induced by FRAUDULENT OR MATERIAL misrepresentation

"





2. on which recipient is JUSTIFIED IN RELYING

r162.1


b. FRAUDULENT IF
"





1. maker intends assertion to induce party to manifest assent

"





2. AND
"






a. maker knows or believes assertion is not in accord w/ the facts

"






b. OR maker does not have the confidence that he states or implies in the 

"







truth of his assertion

"






c. OR maker knows that he does have the basis that he states or implies 

"







for the assertion

r162.2


c. MATERIAL IF
"





1. likely to induce a reasonable person to manifest his assent

"





2. OR if maker knows that it would be likely to induce recipient to do so






d. JUSTIFIED IN RELYING
r168.1,169

1. CANNOT RELY ON OPINION IF
"






a. expresses ONLY a belief, w/o certainty, as to existence of fact or 

"







expresses only a judgment as to quality, value, or authenticity








b. KK law holds

r169



2. CAN RELY ON OPINION IF
"






a. recipient stands in RELATION OF TRUST/CONFIDENCE AND recipient 

"







is REASONABLE IN RELYING ON IT

"






b. OR recipient REASONABLY BELIEVES that compared with himself, 

"







person whose opinion is asserted has SPECIAL SKILL, judgment, or 

"







objectivity wrt subject matter

"






c. OR recipient for some other SPECIAL REASON is PARTICULARLY 

"







SUSCEPTIBLE to a misrepresentation OF THE TYPE INVOLVED

r168.2



3. ASSERTION OF OPINION AS TO FACTS {NOT DISCLOSED AND NOT O/W 

"






KNOWN TO RECIPIENT} = {assertion that FACTS are NOT INCOMPATIBLE 

"






w/ OPINION OR that he KNOWS FACTS SUFFICIENT TO JUSTIFY HIM IN 

"






FORMING OPINION} IF
"






a. it is REASONABLE to do so

r161


e. NONDISCLOSURE OF FACT = ASSERTION THAT FACT DOES NOT EXIST 

"





ONLY IF he KNOWS disclosure
r161a



1. is necessary to PREVENT SOME PREVIOUS ASSERTION from being a 

"






misrepresentation or from being FRAUDULENT or MATERIAL

r161b



2. OR [r161b=BROADEST] would correct a mistake of other party

"






a. as to a BASIC ASSUMPTION on which party is making K AND 

"







nondisclosure amounts to failure to act in GOOD FAITH/REASONABLE 

"







STANDARDS OF FAIR DEALING

r161c




b. OR as to to the contents or effect of a writing, evidencing an agreement 

"







in whole or in part

r161d



3. OR where other person is entitled to know fact b/c of RELATIONSHIP of 

"






TRUST and CONFIDENCE







4. EG  if used car salesman obliged to make disclosure under r161b, but does 








not, it is like SAYING "this car has 10K ORDINARY miles" when those are 








offroad miles in reality - then proceed to r162 and r164 

K&C641


5. KEETON explains r161b: factors to be considered

"






a. different degrees of intelligence (need not be to level of und infl)

"






b. relationship b/w parties

"






c. how info is acquired

"







1. chance => DISCLOSE?

"








a. acquiring info casually is getting a windfall => yes (KRONMAN)

"








b. BUT laws cannot give an incentive against acquiring by chance => no

"







2. effort => NO DISCLOSE (KRONMAN)

"








a. WANT TO MAXIMIZE WEALTH

"







3. illegal act => DISCLOSE

"






d. nature of the fact not disclosed

"







1. extrinsic feature => NO DISCLOSE

"







2. EG real property vendor conceals intrinsic defect not reasonably 

"








discoverable => DISCLOSE

"






e. class of party concealing the info

"







1. seller => DISCLOSE

"








a. better access to info

"






f. nature of the K

"







1. INSURANCE & RELEASES NEED FULL DISCLOSURE

"






g. importance of fact not disclosed

"







1. some things are more "material" than others

"






h. any conduct of person not disclosing something

",r160





1. ACTIVE CONCEALMENT of material fact is FRAUDULENT 

 




f. TORT CLAIM: Syester (grandma told she dances really really good)







1. false statement







2. scienter = intent to deceive (ONLY FRAUDULENT MISREPS) & 








induce reliance







3. justifiable reliance







4. damages

K&C644


5. FOR NONDISCLOSURE see K&C644






g. DAMAGES







1. K law








a. recission

rrest66




1. unless property in question transferred to third party









2. some jds: nondisclose claim needs intent in order to grant recission








b. restitution (get benefit conferred on other)







2. Tort law








a. OUT OF POCKET








b. OR BENEFIT OF BARGAIN








c. OR even PUNITIVE (Syester)






h. DISCLAIMERS







1. NEW YORK








a. SPECIFIC disclaimer of representations BARS FRAUD CLAIM








b. BUT NOT an action to RESCIND









1. UNLESS nondisclosure is INNOCENT










a. parties should be free to allocate risks





8. UNCONSCIONABLE & ADHESION






a. Ks OF ADHESION







1. standardized form (boilerplate)







2. imbalance of bargaining power







3. "take it or leave it" approach






b. UNCONSCIONABILITY






1. RESTATEMENT 208








a. ct may refuse to enforce K








b. ct may enforce only part of K








c. ct may limit unconscionable term







2. CASES







a. Williams








1. TWO COMPONENTS & Wille factors (W)










a. PROCEDURAL: defect in bargaining process











1. absence of meaningul choice











a. boilerplate, offering industry standards as "take it or leave 













it" (W1)












b. commercial setting (W5)












c. hiding clauses in fine print (W6)












d. phrasing clauses uncomprehesible to layman (W7)












e. exploitation of unsophisticated/uneducated (W9)












f. INEQUALITY OF BARGAINING POWER (W10)










b. SUBSTANTIVE: price or remedy term, or outcome











1. terms which unreasonably favor other party











a. economic utility to seller << penalty for buyer breach












b. cost-price disparity (W2)












c. denial of basic rights/remedies (W3)












d. penalty clauses (W4)









2. TWO INTERPRETATIONS










a. pro rata add on clause was uncon











1. furniture co. keeps title on everything until everything paid off










b. selling expensive stereo to poor person is uncon









3. NOT DURESS (no improper threat)









4. NOT UNDUE INFL (shouldn't believe a salesman)









5. NO MISREP (no omission - salesman under no duty to read K to P)








b. Ahern VERY BROAD UNCON









1. price grossly disprop w/ amount of service










a. but price not hidden like add-on price









2. PROCEDURAL










a. she was at home and had to leave immediately










b. could not comparison shop? pull out phone book!









3. SUBSTANTIVE










a. price term = 10 x market








c. Some courts









1. excessive price is enough for uncon









2. some say 2 x price is uncon ?!?








d. MOST CASES









1. uncon is a DEFENSE









a. cannot get damages and in many cts, not even restitution







3. UCC 2-302








a. early drafts: to apply only to standard form Ks








b. TEXT









1. if ct as matter of law finds clause or K uncon, 










a. ct may refuse to enforce K










b. ct may enforce only part of K










c. ct may limit unconscionable term









2. parties get reasonable opportunity to present evidence










a. commercial setting










b. purpose










c. effect









3. COMMENT










a. PRINCIPLE is one of prevention of UNFAIR SURPRISE and 











OPPRESSION, not disturbance of risk allocation b/c of superior 











bargaining power







9. PUBLIC POLICY








a. process of K formation is NOT tainted - NO FLAW in bargaining model








b. VIOLATION OF STATUTE









1. if statute is silent as to whether K is enforceable










a. regulatory statute => K generally invalid











1. Derico










2. BUT Ricker & Sons











a. state fixes its own penalties












b. avoidance of K is harsh judicial engraftment












c. INCENTIVE to try and gain uncon advantage













1. person relying on expired license BENEFITS and occurs NO 














LOSS










b. revenue raising statute => K generally valid









2. RESTATEMENT 181










a. unenforceable K if











1. regulatory licence











2. AND public policy behind requirement CLEARLY OUTWEIGHS 












interest in enforcement of promise









3. RESTATEMENT 178










a. unenforceable K if











1. legislation so provides











2. OR public policy behind requirement CLEARLY OUTWEIGHS












interest in enforcement of promise










b. INTEREST IN ENFORCEMENT OF PROMISE relevant factors











1. justified expectations











2. any forfeiture that would result if enforcement denied











3. any special public interest in enforcement of the term










c. CLEARLY OUTWEIGHS FACTORS











1. strength of policy manifested by legislature/judiciary











2. likelihood that refusal to enforce will further that policy











3. seriousness/deliberateness of any misconduct











4. directness of connection b/w misconduct & the term









4. WHEN PARTIES NOT IN PARI DELICTO, CTS MORE WILLING TO ALLOW 










RESTITUTION








c. COVENANTS NOT TO COMPETE








1. KK










a. UNENFORCEABLE as RESTRAINT ON COMPETITION









2. MODERN: BENEFITS of cov not to compete










a. PRICE











1. hesitant to form partnerships: cost to consumer remains high










b. INCENTIVES











1. would not hire young associates o/w










c. PROPERTY rights in sizable practice









3. Dwyer covenant unenforceable per se










a. was extremely BROAD: no relations whatsover w/ clients










b. CONTRA Karlin no doctor's office w/i certain radius









4. RESTATEMENT 187










a. NON-ANCILLARY restraints on competition are UNREASONABLE











1. must be part of a valid xaction









5. RESTATEMENT 188










a. ANCILLARY restraint is UNREASONABLE if











1. restraint more than what needed to protect p-ee's legit interests











 

=> restraint must be of LIMITED DURATION













=> restraint must be of LIMITED GEOGRAPHICAL SCOPE













=> cannot restrict activities that are not in competition











2. OR p-ee's need is outweighed by












a. HARDSHIP on p-or













=> likelihood of finding work elsewhere













=> reason for termination of the relationship













=> personal hardship is NOT ENOUGH












b. AND likely INJURY TO PUBLIC













=> demand for services?













=> likelihood that services cannot be obtained elsewhere?













=> can shortage be alleviated by NEW service providers?













=> would certain patients be hurt by geographical scope?









6. BLUE PENCIL THEORY










a. like line-item veto










b. court enforces K to the extent if finds reasonable










c. RISK: employers will intentionally draft overbroad Ks




J.  JUSTIFICATIONS FOR NONPERFORMANCE





1. MUTUAL MISTAKE






a. KK







1. occasionally, ct would find no K (Raffles)







2. usually, ct chooses one of the intended meanings (Frigaliment)







3. distinguished b/w mistake








a. as to value or quality of the thing => no recission








b. as to nature of the thing => recission might be granted ("barren cow")








c. CONS









1. distinction is illusory






b. Lewanee







1. "AS IS" clause is DISPOSITIVE: cannot claim mistake when risk was allotted 








by K language








a. cf UCC 2-316 disclaimer of implied warranties







2. CONTRA Shore Builders








a. all purpose boilerplate clauses elevate form over intent







3. CF Gartner







a. K "subject to zoning ordinances" was voided, though ordinances were 








easily discoverable






c. MODERN: R2K







1. RESTATEMENT 152








a. K voidable by the adversely affected party if 









1. mistake of both parties








2. at time K was made








3. as to a BASIC ASSUMPTION on which the K was made









4. has a MATERIAL EFFECT on the agreed exchange of performances








b. UNLESS he bears the risk of the mistake under R154







2. BASIC ASSUMPTION








a. unexpected, unbargained-for gain on one hand and unexpected, 









unbargained-for loss on the other








b. eg that market price will stay the same is NOT a basic assumption of a 









long-term K









1. purpose of long-term K is that one party takes risks of market change







3. MATERIAL EFFECT








a. one party enriched as much as other disadvantaged => MATERIAL EFFECT








b. one party not overly enriched, other disadvantaged => no material effect







4. RESTATEMENT 154








a. party bears the risk of mistake when









1. risk is allocated to him by agreement of the parties









2. OR he is aware










a. at the time K is made










b. that he has only limited knowledge wrt facts to which the mistake 











relates but treats his limited knowledge as sufficient









3. OR the risk is allocated to him by the ct b/c it is reasonable to do so







5. DAMAGES







a. NORMAL REMEDY: rescission & restitution









1. but if return to status quo is impossible, rescission not granted








b. reformation









1. for long term goods K where party refuses










a. to bargain at all










b. to bargain in good faith










c. to accept an "equitable" adjustment









2. BUT










a. cts lack expertise










b. deters planning





2. UNILATERAL MISTAKE






a. R2K







1. RESTATEMENT 153









a. K voidable by the adversely affected party if 









1. mistake of both parties








2. at time K was made








3. as to a BASIC ASSUMPTION on which the K was made









4. has a MATERIAL EFFECT on the agreed exchange of performances








b. AND if he does not bear the risk of the mistake under R154








c. AND









1. enforcement would be unconscionable








2. OR the other party had reason to know of the mistake










a. OR the other party's fault caused the mistake







2. BASIC ASSUMPTION








a. unexpected, unbargained-for gain on one hand and unexpected, 









unbargained-for loss on the other








b. eg that market price will stay the same is NOT a basic assumption of a 









long-term K









1. purpose of long-term K is that one party takes risks of market change








c. eg if owner of hospital flower shop sells at a low price, he is selling at a 









low price b/c to compensate for the risk that the hospital may move







3. MATERIAL EFFECT








a. one party enriched as much as other disadvantaged => MATERIAL EFFECT








b. one party not overly enriched, other disadvantaged => no material effect







4. RESTATEMENT 154








a. party bears the risk of mistake when









1. risk is allocated to him by agreement of the parties









2. OR he is aware










a. at the time K is made










b. that he has only limited knowledge wrt facts to which the mistake 











relates but treats his limited knowledge as sufficient









3. OR the risk is allocated to him by the ct b/c it is reasonable to do so







5. Wil-Fred's







a. TEST for unilateral mistake => rescission









1. material feature of contract









2. occured despite reasonable care









3. enforcement would be uncon









4. other party can be restored to status quo ante








b. Sanitation District had constructive notice b/c of low bid









1. TO GOOD TO BE TRUE








c. No reliance b/c District was informed before accepting bid








d. Districts construction requirements were ambiguous







6. mistake of fact v. mistake of judgment








a. cts allow rescission for mistakes of fact and clerical errors








b. cts will not rescind for mistakes of judgments







7. vehicle for "negligent nondisclosure"





3. CHANGED CIRCUMSTANCES






a. changes b/w time K is made and time K is perf






b. IMPOSSIBILITY & IMPRACTICABILITY







1. KK








a. did not recognize









1. contractual liability was STRICT LIABILITY








b. EXCEPTION: IMPOSSIBILITY









1. Taylor (music hall burns down, owner not liable to lessee)









2. OBJECTIVELY IMPOSSIBILITY








c. EXCEPTION: IMPRACTICABILITY









1. Mineral Park (D agrees to take all gravel from P's land, but cost of 










getting underwater gravel is 10x price of getting from another source 










=> D excused)









2. not necessarily objectively nor subjectively impossible







2. RESTATEMENT








a. R261









1. WHERE, AFTER A K IS MADE









2. a party's perf is made impracticable W/O HIS FAULT









3. by the occurence of an EVENT









4. the NONOCCURENCE OF WHICH WAS A BASIC ASSUMPTION on which 










the K was made









5. THEN his duty is discharged









6. UNLESS the language/circumstances indicate the contrary








b. NONOCCURENCE OF ... IS A BASIC ASSUMPTION

r262





1. death or incapacity of particular, necessary person 

r263





2. non-birth, destruction, or deterioration of specific, necessary thing 

r264





3. government regulation 








c. Wendt








1. IH sold farm equip div b/c losing money; P lost frachise and sues for 










breach of franchise agreement









2. IH could have terminated agreement under 6 mo notice provision and 










given sale profits to franchisees









3. ECONOMIC LOSS OR HARDSHIP IS NOT ENOUGH TO EXCUSE PERF









4. "NONOCCURRENCE OF CHANGE IN MARKET CONDITIONS" is NOT A 










BASIC ASSUMPTION OF K







3. UCC








a. 2-613 (IMPOSSIBILITY)









1. GOODS









2. IDENTIFIED when the K was made









3. suffer casualty W/O FAULT OF EITHER PARTY









4. BEFORE THE RISK OF LOSS PASSES TO THE BUYER









5. THEN










a. if loss is total, K is avoided










b. if loss is partial, buyer can inspect and











1. avoid K











2. or buy at a discount, w/o any further rights against seller








b. 2-615 (goods or goods+services if K primarily for goods)








1. except if SELLER has assumed greater obligation










a. delay or non-delivery is not a breach










b. if perf has been made impracticable










c. by the occurrence of an event










d. the non-occurrence of which was a BASIC ASSUMPTION of the K










e. OR by compliance in good faith with govt regulation









2. seller must give buyer seasonable NOTICE of non-delivery or breach









3. INCREASED COST ALONE DOES NOT EXCUSE PERF










a. unless cost is due to unforeseen contingency which alters the basic 











nature of the perf









4. SEVERE SHORTAGE OF RAW MATERIALS is w/i contemplation of this 









section










a. war










b. embargo










c. unforeseen shutdown of major suppliers










d. which cause MARKED INCREASE IN COST or altogether prevents perf










e. UNLESS SELLER has not used all due measures to make sure his 











source will not fail










f. BUYER gets rights against seller's defaulting supplier









5. ASSUMPTION OF GREATER LIABILITY can be found in










a. express terms










b. usage of trade (can be negated by express terms)









6. GOVT REGULATION










a. cannot excuse unless it truly supervenes in a manner beyond 











seller's assumption of risk










b. any action by party claiming excuse which causes or colludes in 











induding the govt action is bad faith and destroys the exception










c. need not be mandatory to cause impracticability (Llano)










d. stalling tactics before implementing regulation are not regarded 











favorably (Llano)










e. CF was regulation foreseeable? part of a market trend?









7. APPLICABILITY TO BUYERS (COMMENT 9) Florida Power









a. where the buyer's K is in reasonable commercial understanding 











conditioned on a definite and specific venture or assumption










b. EG buyer is a war procurement subKor, and general K is known to 











be subject to termination









8. Llano









a. TAKE OR PAY: performance possible in one of two ways











1. clause is a naked exercise of raw market power by Llano











2. IMC not excused b/c of FORCE MAJEURE govt regulation












a. IMC can still pay without taking












b. IMC notice to Llano was inadequate according to K






c. FRUSTRATION OF PURPOSE







1. KK








a. SELDOM APPLIED








b. Krell (if king becomes ill, get money back for renting apt to see king)







2. RESTATEMENT








a. R265









1. WHERE, AFTER A K IS MADE









2. a party's PRINCIPAL PURPOSE










a. dramatic industry downturn did not frustrate primary purpose of 











franchise K (Wendt)









3. is SUBSTANTIALLY FRUSTRATED










a. loss of profits not enough (Wendt)









4.  W/O HIS FAULT









5. by the occurence of an EVENT









6. the NONOCCURENCE OF WHICH WAS A BASIC ASSUMPTION on which 










the K was made









7. THEN his remaining duties is discharged









8. UNLESS the language/circumstances indicate the contrary






d. ROLE OF FORESEEABILITY







1. R2K: foreseeability does not prove allocation of a risk







2. some cts: party seeking avoidance must prove unforeseen, or even 








unforeseeable








a. usually dealing with big bad corporations, not Mom & Pop







3. UCC








a. comment 1 refers to "unforeseen supervening events"






e. some cts consider whether rest of co's operation IS profitable







1. bankruptcy => impracticable?






f. Posner







1. in absence of K provision, use impracticability to put risk on party that








a. can best prevent occurrence








b. OR can minimize consequences at lowest cost

 




g. FORCE MAJEURE CLAUSE







1. ct does not like exculpatory clauses







2. can be drafted for the specific K, but ct still interprets it narrowly






h. cts reluctant to grant relief due to excessive cost of perf (10x in Mineral 







Park)







1. Mineral Park is rarely followed






i. TRADITIONAL COMMON LAW GROUNDS FOR AVOIDANCE







1. govt action







2. destruction of specific goods






j. DAMAGES






1. NORMAL REMEDY: rescission & restitution








a. but if return to status quo is impossible, rescission not granted




K. MODIFICATION





1. KK






a. need consideration to be binding






b. PREEXISTING DUTY RULE - RESTATEMENT 73 (prevents coercion)







1. if party already obliged to perf, then an agreement to modify, w/o additional 








cons, is invalid






c. Alaska Packers






d. one-sided modifications are presumptively improper if no cons





2. MODERN






a. EXCEPTIONS TO PREEXISTING DUTY - RESTATEMENT 89







1. modification to executory K is binding








a. if modification is FAIR and EQUITABLE









1. if "unforeseen difficulties" which were not known nor anticipated by 










the parties, and other party promises extra pay if burdened party 










completes K, then no cons needed








b. OR to extent provided by statute








c. OR to the extent justice requires enforcement in view of material CHANGE 









OF POSITION in RELIANCE on the promise









1. performing as originally promised is enough reliance ?!?










a. cf preexisting duty rule: original perf is NOT enough cons






b. UCC 2-209






1. no cons needed for modification







2. signed agreement which "excludes modification except by a signed writing"








cannot be o/w modified








a. non merchant must separately sign that clause







3. COMMENTS








a. modification limited by UCC GOOD FAITH








b. extortion of a modification w/o LEGITIMATE COMMERCIAL REASON is bad 









faith









1. market shift is legit reason








c. mere technical cons cannot support a bad faith modification 







4. Crane








a. Progressive had Kual right to demand perf on original terms, but instead 









gave bad faith, objective assent to the new terms








b. Progressive was not relying on Crane's original price b/c it may a 









general bid to govt after Crane's firm offer has expired








c. Progressive claims economic duress









1. but failed to protest while accepting Crane's new offer










a. Progressive should have reserved right to sue










b. OR showed some sign of protest










c. B/C CRANE NEEDS NOTICE







5. Roth Test








a. party may seek modification for unforeseen economic changes which 









would lead ordinary merchant to seek modification








b. modification CANNOT be obtained by IMPROPERLY THREATENING a breach









1. ie cannot be obtained with duress (improper threat & no reasonable 










alternative)







6. People won't always seek modifications => worried about REPUTATION

