Contracts II Outline

I. The Parol Evidence Rule  § 209-218
· evidentiary rule

· rule of exclusion: compliance does not mean admission

                                               failure to comply is grounds for exclusion

· Rule keeps out any evidence that would supplement or contradict the writing

· Always allowed for proof of fraud in the inducement
· Policy: writing provides certainty, memory is slippery, mistrust of juries

A. Classical Rule

· courts look to the face of the document to determine whether it is fully integrated/complete on its face, “4 corners of the document”

· Complete Integration: K may not be supplemented or contradicted

· Partial Integration: K may be supplemented by consistent terms, no contradictions

· Merger clause: This document constitutes entire agreement-Conclusive evidence of complete integration(invokes the parol evidence rule

· EXCEPTIONS:

      ( Fraud

      ( Writing that is incomplete on its face

      ( Parol evidence to explain K, if ambiguous

      ( Agreements collateral to subject of K-subject distinct to that of which K relates

     Thompson v. Libby (1985)

· K completely integrated( PE( no evidence of warranty no in K allowed

B. Modern Rule

· concern about the harsh results of the PE rule

· Writing can be supplemented by parol evidence of consistent additional terms § 216
· Cannot be contradicted with inconsistent terms § 215
· § 214 PE admissible to establish:

(a) writing is or is not integrated agreement

(b) partial or complete integration

(c) meaning of the writing, whether or not integrated

- language must be ambiguous

            - no ambiguity: admit PE for explanatory purposes to show language has special meaning

(d) illegality, fraud, duress, mistake….

(e) granting/denying rescission, reformation, specific performance, or other remedy

       Hershon v. Gibraltar Building & Loan Association, Inc. (1989)

· release form for previous suit- meaning of “matters in dispute”
· CT: Holds that K language is not ambiguous( no PE

· Both the majority and the dissent think the result is harsh

· Majority: Warranted because of lawyer’s carelessness

                      Policy concerns: Furthering certainty and finality of release agreements

· Dissent: Aim of the rule is to facilitate finding intent of parties

                   - Application of rule here frustrates this task

                   -Advocates more flexible reading of rule-ascertain intent

QUESTION: What is the best indicator of parties’ intent-written word or surrounding

                       circumstances?

C. UCC Parol Evidence Rule

· had opportunity to eliminate but choose to keep and modify

· UCC sought to use and confine the PE Rule

§ 2-202: PE may be used to supplement or explain writing

(a) by course of dealing or usage of trade (§ 1-205) or by course of performance (§ 2-208)

( gives factfinder commercial context of agreement

(b) by evidence of consistent additional terms (only for partially integrated agreements)

 -   To determine intent of K-UCC considers hierarchy of evidence: 

(1) Language of K

(2) Actual performance-course of performance

(3) Prior dealings 

(4) Trade usage (about reasonable expectations)

· CTs split on when  (2), (3), (4) are admissible

· RESTRICTIVE VIEW: Inadmissible if it appears to contradict terms of written agreement

· INCLUSIVE VIEW: Almost always admissible

Nanakuli Paving & Rock Co. v. Shell Oil Co. (1981)

· Requirements K with open price term

· ( sues ( for breach-for failure to price protect, despite express language of posted price at time of delivery

· in order to admit PE must have consistency between trade usage and language of K (cannot contradict, only supplement or explain)

· ( contends that parties intended price protection

· ( claims it should be assumed under UCC that the parties intended this to be part of the agreement 

· ( also contends if price protection is not incorporated into K, it is trade usage and it should be part of good faith obligation
· CT admits P/E to determine if there’s ambiguity and then use same evidence to resolve ambiguity (CTs hostile to P/E)

· To determine intent of K-hierarchy of evidence: 

(1) Language of K

(2) Actual performance-course of performance

(3) Prior dealings 

(4) Trade usage (about reasonable expectations)

SCOPE OF TRADE USAGE:

(1) Parties can be bound to practices of trade of which they are not a part- LOCALITY usage

(2) Bound to trade usage, even if not a member, if you knew or should have known or usage

(3) Persons who deal regularly with members of trade are charged with knowledge of usage 

(4) The practice must have “such regularity of observance as to justify an expectation that it will be observed”- Doesn’t have to be universal, but majority

Parties can contract out of trade usage- Explicit language, not boilerplate, required

CT: Held ( to trade usage(breach

       Alternative ground for holding, violation of good faith for merchants

II. Supplementing the Agreement: Obligation of Good Faith and Other Implied Terms

Implied terms: as if they are written into K

( Implied-in-fact: Term implied to further intention of parties

( Implied-in-law: Implied regardless of parties’ intention (might even go against intention)

                             Legislature feels it is important enough to be implied (ex: Good Faith)

( UCC fillers: “off the rack” terms

Wood v. Lucy, Lady Duff-Gordon (1917)

· on face of K, ( has no obligations

· ( claims no K-illusory, folds for lack of mutuality of obligation, lack of consideration

· CT implies reciprocal obligation: Does not assume 1 party is to be placed at mercy of other

· Exclusivity clause of K-Makes no sense without intention of an obligation of (’s part

· Implied-in-fact: No one would give all power to another party without 

· Consistent with underlying principles of K: 

      ( believe people do not make meaningless Ks

      ( tendency to read Ks so they make sense

· Walker v. Keith –refusal to imply terms

                  Leibel v. Raynor Manufacturing Co. (1978)

· no provision in employment K about termination

· Terminable at will v. Reasonable notification of termination

· Long term Ks-a lot of indefiniteness, include provisions to deal with this:

      ( termination clause

      ( term with a periodic renewal

      ( dispute resolution mechanism

      ( objective standards

-    K here is terminable at will
Applicability of UCC:

· Dealer/Distributor: Mixed goods and services

· CT: Primarily about sale of goods( UCC

· § 2-309(3) requires reasonable notification of termination of K

· Policy: large investments by (, required to keep large inventory(result: severe harm

· § 2-309 Cmt. 8: Prevent harm, give time to minimize loss

DEFAULT RULE: Terminable at will with reasonable notice

-    Shifts burden onto party seeking termination-affirmatively negotiate for no notice

· Parties can have an agreement dispensing of reasonable notification

            -    Only disregarded if unconscionable
A. Implied Obligation of Good Faith

1. UCC § 2-103(b): Good faith for merchants means honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade 

2. § 205: Echoes UCC Duty of Good Faith and Fair Dealing- extends it to every contract

-excluder of bad faith

· honesty-in-fact baseline requirement

· K law enforcement system limited to those who meet behavioral standards

· Won’t enforce illegality or dishonesty

Eastern Airlines, Inc. v. Gulf Oil Corp. (1975)

· requirements K, ( exclusive provider of oil to (
· no exclusivity, no requirements K (Mid-South Packers v. Shoney)

· K contemplated price change-Escalation clause-keyed to domestic oil prices

· Arab Oil Embargo-oil prices increase tremendously, BUT domestic oil price controlled by government

· ( claims: lack of mutuality, commercial impracticability, material breach-by bad faith

· ( obligated to purchase GOOD FAITH requirements 

· variations in requirements governed by good faith § 2-306(1), reasonable elasticity Cmt. 2
· taking advantage of market declines, rather than making business decisions( not good faith

· ( contends manipulation of requirements

· CT looks at:

(1) Course of performance

(2) Course of dealing

(3) Trade usage-to establish commercial standards of fair dealing

· No violation of good faith

            KMC v. Irving Trust (1985)

· ( had control over all revenues

· ( at (’s mercy-only line of cash 

· law will imply obligation of good faith in this situation (Wood v. Lady Duff)

· ( has burden of proving bad faith.  Compare with “reasonable banker” standards

· Good Faith imposed obligation of reasonable notice before terminating line of credit, even though K has a demand provision

· CTs split:

      ( KMC CT: Demand provision treated like an acceleration provision which is subject to

        reasonableness and fairness

     ( Comment to UCC § 1-208 states that obligation of good faith has no application to demand

        provisions

B. Implied Warranties

Warranty is a guarantee that works as indemnification

· Complete risk shift mechanism

· Type of strict liability standard

· relieves party of obligation to check out facts

· covered for all losses flowing from breach of warranty

· Express warranty:  § 2-313 Affirmation of fact or promise made by seller which relates to        

                                                  goods and becomes part of the basis of the bargain  

                                                             - affirmation of value of goods or opinion( not warranty                       

                                                             - have to bargain for express warranty

· Implied warranty: response to bargaining leverage of seller

                                   Have to bargain out of warranty

             ( Implied Warranty of Merchantibility § 2-314: 

· Impose on seller an obligation to tell if products are not fit for their intended use or don’t fit

      the general description of goods

McDonald v. Mianecki (1979)

Implied warranty of workmanship and habitability

· Non-potability of water is covered without negligence or fraud

· Builder has greater expertise, better able to identify and solve problem

· Builder is also better able to absorb and distribute costs

· Buyer relies on builder’s skill and expertise

· Builder has commercial incentive to induce purchase and reliance-protect this reliance

· Assigning risk to builder provides incentive for improved work

Should this be a legislative, rather than judicial, decision?

Doe v. Travenol Laboratories, Inc. (1988)

· Blood Shield Statute used to limit application of warranty to blood products

· Policy arguments:

     ( Limited market- don’t want to drive blood suppliers out of business

     ( Inability to eliminate risk- due care would not have prevented-incentive to do better work

        won’t help.  This seems inconsistent with McDonald as there was no fault there either

· Seems that court would come out the same without the statute

· Commercial service providers have generally been held liable for breach of warranty

 (fiduciary relationship serves as a surrogate for a warranty of quality of service)

III. Avoiding Enforcement

A. Minority and Incapacity

1. Minority § 14
a. Common-law: Ks with minors were absolutely void

- Irrebutable presumption that bargaining with these parties is abusive per se

Exception: Able to K for reasonable value of necessities § 12
Minor is liable for use of the product and depreciation of value as result

b. Dodson v. Schrader (1992)

RULE: Where minor has not been overreached in any way, no undue influence, and K is fair and reasonable, minor has paid $ and taken and used article, not permitted to recover amount paid without allowing the vendor reasonable compensation for use of, depreciation, and willful or negligent damage.

POLICY: Balances interests of good faith and minor

· does new rule work with policy behind absolute rule

· absolute rule avoids costs of litigation and enforcement

· new rule may help certainty of K

· Judicial or legislative call?

2. Incapacity

Estate of McGovern v. State Employees’ Retirement Board (1986)

RULE: In the face of a signed document, court requires clear and convincing evidence

of mental incapacity at the time of the signing in order to rescind

- case turns on test used for mental incapacity

TESTS: § 15
a. Cognitive Test §15(1)(a): Have to show inability to understand transaction at the time

                                                you entered into it.

                                              -  old common-law test

                                              -  very limited

b. Volitional Test §15(1)(b):  Unable to act in a reasonable manner in relation to the

                                                  transaction and the other party has reason to know of

                                                  condition.

                                                - more flexible test, contextual

CT uses cognitive test( no mental incapacity found

B. Duress and Undue Influence

1. Duress

a. Definitions

( Common-law: Duress limited to physical threats

( Modern: Centers around involuntary nature of transaction; voluntariness is cornerstone

               on individual autonomy and K model

               - Economic duress recognized (Totem Marine)

b. Requirements for Duress Claim § 175(1):

(1) Wrongful acts of other party which were intended to cause or exacerbate pressure

Improper threats § 176
                                    - threatening material breach

                                    - threat is breach of duty of good faith and fair dealing in K

(2) Absence of a reasonable alternative

                  Totem Marine Tug & Barge, Inc. v. Alyeska Pipeline Service Co. (1978)

· ( signed release of all previous claims under 1st K, asserts that release was entered into under duress

· Summary judgment granted to (-Reversed. CT articulates what is needed for duress claim:

(1) Improper threat: Withholding payment of an acknowledged debt, knowing the pressure it would create

(2) No other reasonable alternative-Impending Bankruptcy

- required to eat all losses up to bankruptcy

You have responsibility to walk away from an improper threat if you can

2. Undue Influence 

a. At common-law: Fiduciary relationship needed

b. Modern law: § 177
(1) Undue susceptibility (analogous to no reasonable alternative in duress)

      Fiduciary relationship can stand in for susceptibility requirement

(2) Excessive or unfair persuasion (analogous to improper threat in duress)

                  Odorizzi v. Bloomfield School District (1966)

· seeking to invalidate resignation K

(1) Undue susceptibility- timing of discussion

(2) Pattern of Characteristics of Overpersuasion:

a. Discussion of transaction at unusual or inappropriate time

b. Consummation of transaction in an unusual place

c. Insistent demand that the business be finished at once

d. Extreme emphasis on untoward consequences of delay

e. The use of multiple persuaders by the dominant side against a single servient party

f. Absence of 3rd party advisers to servient party

g. Statements that there is no time to consult advisers or lawyers

C. Misrepresentation and Nondisclosure

1. Misrepresentation: Statement regarding a fact which is false

( When misrepresentation makes a K voidable § 164:

a. manifestation of assent induced by fraudulent or material misrepresentation
( Misrepresentation is fraudulent or material § 162:

(1) misrepresentation is fraudulent if maker intends assertion to induce a party to manifest assent and the maker

(a) knows or believes the assertion is not in accord with the facts, or

(b) does not have the confidence that he states or implies in the truth of the assertion, or

(c) knows that he does not have the basis that he states or implies for the assertion

SCIENTER, if good faith statement( not fraudulent 

(2) misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows it would be likely to induce the recipient to do so

b. recipient is justified in relying 

c. actual reliance

( Statement regarding opinion may be actionable when reliance on an assertion of  

  opinion is justified § 168:

(1) Assertion of opinion expresses only a belief, without certainty, as to existence of a fact or expresses only a judgement as to quality, value, authenticity…

     (Mere opinion
(2) If it is reasonable to do so, the recipient of an assertion of a person’s opinion as to facts not disclosed and not otherwise known to the recipient may properly nterpret it as an assertion

(a) that the facts known to that person are not incompatible with his opinion, or

(b) that he knows facts sufficient to justify him in forming it

                              ( When reliance on an assertion of opinion is not justified § 169:

                                   To the extent that an assertion is one of opinion only, the recipient is not justified

                                   in relying on it UNLESS the recipient

(a) stands in such a relationship of trust and confidence to the person whose opinion is asserted that the recipient is reasonable in relying on it, or

(b) reasonably believes that, as compared with himself, the person whose opinion is asserted has special skill, judgement or objectivity with respect to the subject matter, or

(c) is for some other special reason particularly susceptible to a misrepresentation of the type involved

                  Syester v. Banta (1965)

· 3 lifetimes worth of dance lessons, ( entered into a settlement and release

· ( has burden of proving release not binding

2. Nondisclosure

When non-disclosure of fact is equivalent to an assertion that the fact does not exist §161:

In the following cases only:

(a) where speaker knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material

DUTY TO CORRECT 

(b) where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the K and if nondisclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing

(c) where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part

(d) where the other person is entitled to know the fact because of a relation of trust and confidence between them

Attempt by law to specify circumstances where you are justified in relying on silence

- proof of reliance waived in certain circumstances

( then it is treated as a misrepresentation

(1) Must be omission of something material (difficult to be fraudulent as nothing is said)

Test for materiality, § 162(2)-likely to induce assent

(2) Justifiable reliance

Easier to prove inducement and reliance on misstatement than on non-statement
                   Hill v. Jones (1986)

· nondisclosure by seller to buyer of home about previous termite infestation

· granting of summary judgement to (s on concealment claim reversed, case remanded

· Rule in Fla. about risk allocation: risk of not talking shifted to seller

· Why not case v. termite inspector? No rescission of K to buy home

· Why not a tort case? Greater damages but need to prove intent
· ( ignored some evidence and decided to rely on reprt

· may not be justifiable reliance because we expect people to take reasonable care in protecting their own interests

3. Analysis for Actionability and Rescission of K:

(1) Misrepresentation/Omission

a. statement: whether an omission can constitute a statement

                        when will a statement be implied or required by law

b. statement of fact/opinion (room for puffery)

c. false

d. fraudulent or material

(2) Must induce assent

(3) Justifiable reliance

D. Unconscionability

· acts as safety net doctrine, weaves together parts of duress, undue influence, and misrepresentation, used when other doctrines are not available

· it is the context of the K that makes it suspect

· parental role for courts to take

· high level of uncertainty in doctrine, undefined parameters

· most courts only allow unconscionability as a defense, not as a means of affirmative relief 

(1) An absence of meaningful choice on the part of 1 of the parties AND

(2) Contract terms which are unreasonably favorable to other party 

     (Williams v. Walker-Thomas Furniture Co.)

( Need both procedural and substantive exploitation(unconscionability

   (may need less of 1 if there is more evidence of other)

1. Procedural

a. Defects in the bargaining process

(1) Face of the K

(2) Boilerplate

(3) Small print

(4) Incomprehensible language

(5) Standard form

(6) High pressure sales tactics

(7) Unusual time or place

b. No meaningful choice

(1) No other sellers in market

(2) All sellers use the same clause

(3) Lack of bargaining power

2. Substantive

a. Uneven terms of K

(1) Cost/price disparity

(2) Sheer excessive price

(3) Denial of basic rights and remedies

(4) Imbalance of obligations

(5) Money paid versus value received

Williams v. Walker-Thomas Furniture Co. (1965)

· cross-default clause in installment K

· ( defaults on 1 item and seller takes everything back

· clause: pure exploitation v. economically useful purpose

· affords seller enhanced security because of enhanced risk of default

· to prevail: Procedural problems: Fine print, boilerplate ….

                                   Substantive problems: Have to show there is no rational economic justification

                                    - or that additional protection to seller is so marginal compared with coercive

                                       effect on buyer that is constitutes unfairness and exploitation

                                    - clause is unnecessary to achieve goal, are alternatives with less severe impact

                                    - disproportionate effect on buyer
             Ahern v. Knecht (1990)

· huge sum to repair air conditioner

· price as the unconscionable term

· Substantive issue: price excessive, but openly disclosed

· procedural concerns: had to leave home, not time to consider alternatives

· UNCONSCIONABLE K (close call)

            ( Field overtaken by Consumer Protection Legislation 

· originally disclosure oriented

· moving towards substantive regulation

E. Public Policy and Covenants Not to Compete

1. Unenforceable on grounds of public policy § 178: 

(1) Unenforceable if legislation provides that it is unenforceable or interest of enforcement is outweighed by public policy against enforcement

(2) In weighing the interests in the enforcement of a term, account is taken of

(a) parties’ justified expectations

(b) any forfeiture that would result if enforcement were denied, and

(c) any special public interest in the enforcement of term

(3) In weighing a public policy against enforcement of a term, account taken of

(a) the strength of the policy as manifested by legislation or judicial decisions

(b) the likelihood that a refusal to enforce the term will further that policy

(c) the seriousness of any misconduct involved and the extent to which it was deliberate, and

(d) the directness of the connection between that misconduct and the term

2. Type of statute and effect on enforceability

a. Regulatory Statute: Ks in violation are automatically void

b. Revenue Raising Statutes: Ks in violation not void unless statute says that public interest is in voiding

(Derico v. Duncan)

                   Derico v. Duncan (1982)

· ( builder and lends $ to purchase item

· business of mortgage lending is regulated by law, he has no license

· statute didn’t say that Ks made in violation o it are void

· depends on type of statute

· Considered regulatory- designed to protect public( K void (result:windfall)

· 2nd alternative: refuse to void and demand legislative determination of what to do with Ks in violation of statute

· 3rd alternative: Void K but allow for restitutionary theory to eliminate forfeiture

3. Covenants not to compete

Advantages:

- higher wages for employees

- promote training and employment of new people

- protection for employers-trade secrets, relationships, good will

Disadvantages:

- restrain competition

- interfere with opportunities and limit choices

Karlin v. Weinberg (1978)

- post-employment restrictive covenant

RULE: Covenant is enforceable as long as it is reasonable to the extent that it protects the legitimate interests of the employer and places no undue hardships on the employee, and is not injurious to the public

- restrictive covenants between lawyers( unreasonable and unenforceable Dwyer
- Attorney Code of Professional Responsibilities prohibits such agreements

- AMA does not have same rule- but there are similar concerns-type of relationship, loyalty to Dr., sensitive nature of information disclosed

- here, only a geographic proximity restriction, does not prevent patients from continuing to see Dr. of their preference

IV. Justification for Nonperformance

· Ks allocate risks, so unforeseen or unfortunate circumstances are generally not reasons to avoid performance

· These doctrines act as safety valves for the most agregious situations, where the outcome of the K is way out of the range contemplated by either party

· Determination by ours of who is best situated to absorb risk and loss of K

(Superior risk bearer theory- in the absence of K provision, risk should be assigned to party who is best able to prevent the event from occurring, or to minimize consequences at lowest cost, ex: insurance) 

A. Mistake: relates to a fact in existence at the time K is executed

1. Mutual Mistake 

To determine if mutual mistake voids K:

a. Is mistake serious enough to make K voidable?

§ 152:  

(1) mistake made as to a basic assumption on which K was made

(2) mistake has a material adverse effect on agreed exchange of performances           
b. If yes, did party seeking rescission bear the risk of mistake? § 154
                  Lenawee County Board of Health v. Messerly (1982)

· mutual mistake but circumstances did not warrant rescission because of risk allocation

· mistake about sewage system (1) basic assumption-yes about the viability of property bought

                                                       (2) material adverse effect on exchange of performances

· “As is” clause held to allocate risk to buyer, bears risk of mistake( no rescission

· Not all courts view this type of clause as sufficiently strong evidence of risk allocation

· Boilerplate clauses: ( Sufficient risk allocation 

     Hershon v. Gibraltar Building & Loan Association (1989)

   ( Not enough notice as to what risks are allocated 

      Shore Builders, Inc. v. Dogwood, Inc. (1985)

   ( can consider boilerplate, not determinative

2. Unilateral Mistake

-usually too bad, other party relied on mistake (Ray v. Eurice Bros.)

To determine if unilateral mistake voids K § 153:

a. Mistake as to basic assumption on which K was made

b. Mistake has material adverse effect on agreed exchange of performance

c. Does not bear the risk of the mistake under § 154 AND

d. Additional proof requirement
(a) the effect of the mistake is such that enforcement of the K would be unconscionable, or

(b) the other party had reason to know of mistake OR his fault caused the mistake

                 Wil-Fred’s, Inc. v. Metropolitan Sanitary District (1978)

· case for preliminary injunction to not perform-freezing equities, rather than not performing and waiting to be sued

· sub-K made mistake and cannot afford to pay K for mistake without bankruptcy

· mistake flowed from district’s specs

· CT’s 4 Part Test (similar to Re. 2d):

(1) mistake related to material fact

(2) mistake occurred notwithstanding exercise of reasonable care

(3) of such grave consequence that enforcement would be unconscionable

(4) other party can be placed in status quo 

(this goes to reliance damages, importance of preliminary injunction)

            ( CT rescinded K- considering the grave effect K would have on Wil-Fred’s and no effect on

            district as they had not yet awarded the bid, may have had reason to suspect mistake and

           Wil-Fred’s used reasonable care

B. Changed Circumstances: Impossibility, Impracticability, and Frustration

1. Impossibility

Taylor v. Caldwell

- music hall burning down

( specific performance impossible

( damages are purely speculative and will not solve problem

( rescission

· the principle of Taylor applied to Ks for personal service or for sale of specific goods

· When a person or thing necessary for performance of the agreement dies or is incapacitate, destroyed, or damaged, the duty of performance is accordingly excused.
2. Impracticability

§ 261; § 2-615 After K is made, performance is made impracticable

(1) without his fault

(2) by the occurrence of event, non-occurrence of which was basic assumption
on which the K was made

UNLESS language or the circumstances indicate to the contrary

Karl Wendt Farm Equipment Co. v. International Harvester Co. (1991)

- IH sold business and ( did not get franchise with new owner

- ( did not follow K provisions on termination but claimed impracticability

(1) no fault- market decline, not (’s fault

(2) event: decline in market

it’s iffy to suggest continuance of existing market conditions was basic assumption on which K was made

                        - Can a market change ever be occurrence of event the non-occurrence of which was the

                          basic assumption on which K was made? Impractical does not equal impracticable

                       - § 2-615 Cmt. 4: mere market shifts not enough

                       - long term Ks, such as this, contemplate change, especially market change

                       - 6 mos. Term clause: Could be read as allocation of risks of market shift

                       - abnormal market change (war, embargo) may be so abnormal that non-occurrence was

                         basic assumption

                       - strong proof needed for impracticability

                       - If no termination clause in K-CT decides reasonable notice period

                  Opera Company of Boston, Inc. v. Wolf Trap Foundation (1987)

· lightening caused electrical shortage and cancellation of concert

· K excused on impracticability grounds

· Scott thinks case was wrongly decided considering the foreseeability of such storms in this season and the availability of other power equipment

· CT allows ( to shift risk of which it was fully aware and had opportunity and knowledge to insure and minimize damage

( FORESEEABILITY

· Some courts require showing that event was unforeseen or unforeseeable

International Minerals and Chemical Corp. v. Llano, Inc. (1986)

· “take or pay” contract

· seeking declaratory judgement that ( is excused from obligation to pay for gas

· force majeure clauses overlap with impracticability but may be more specific or general

· these clauses specifically allocate risks, give more certainty than impracticability

· force majeure clause applicable if unable to purchase- here cannot use but can pay

· IMC couldn’t be excused under NM provision because of inadequate notice

· When a promisor can perform a K in either of 2 alternative ways, the impracticability of 1 alternative does not excuse the promisor if performance by other means is still practicable
· Performance excused-made impracticable by having to comply with supervening government regulation

· Not necessary that law require or prohibit conduct, so long as party seeking relief is acting in good faith compliance with the law

3. Frustration of Purpose

§ 265 After K is made,

(1) Party’s principal purpose
(2) Substantially frustrated

(3) Without his fault

(4) By the occurrence of an event the non-occurrence of which was a basic assumption 

Duties to perform discharged UNLESS language or circumstances indicate the contrary

C. Modification

1. Common-law

§ 73 Agreements to modify existing K without additional consideration is invalid

EXCEPTIONS § 89
(a) if modification is fair and equitable in view of circumstances not anticipated by parties when K made

(b) to the extent provided by statute

(c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise

Alaska Packers’ Association v. Domenico (1902)

- (s stopped working and demanded more $, superintendent signed new K

- no consideration-only agreed to provide what was provided already in K(no new K

Schwartzreich v. Bauman-Basch, Inc. (1921)

- ( was going to leave for new job with more $

- ( offered more $-( stayed and made new K

- CT: parties rescinded original K by mutual consent

- consideration used for original K ca be used as consideration for new K once old K is mutually rescinded (even only small time difference between 2 Ks)

2. UCC § 2-209
a. Modification needs no consideration to be binding

b. Ability to modify limited by notion of good faith and fair dealing

      CANNOT COERCE MODIFICATION

(i) Good faith required

      Roth Steel Products v. Sharon Steel Corp 2 part test:

(1) Existence of unforeseen economic exigencies which would prompt an ordinary merchant to seek a modification in order to avoid a loss

( how unforeseen must it be?

( how much loss? Money loss? Profits?

Much less than what is needed for impracticability

(2) No wrongful threat of breach-bad faith to attempt to coerce by threat

- threatening breach is prima facie evidence of bad faith, burden then shifts to party who threatened breach to prove good faith (belief of legal defense for duty for performance)

(ii) Cannot use economic duress Austin Instrument, Inc. v. Loral Corp.

(iii) If modification is not freely entered in to, must give some notice of this to avoid 

       being bound later

Cannot agree to a modification knowing all along you will breach
                   Crane Co. v. Progressive Enterprises, Inc. (1976)

· ( agreed to modification then would only pay original price, claimed modification not binding

· CT: Binding-could have refused modification or at least reserved right to sue

· Buyer must al least display some protest to put seller on notice that modification is not freely entered into

3. Writing: Most courts have held that a modification must be in writing not only when the

                    modification brings an oral contract within the statute, but also even when

                   original K was in writing.

                   - § 2-209(3) if statute of frauds applies, must be satisfied

D. Express Conditions

· conditions enable you to enter into a binding K at outset

· conditions can be waived only by party for whose benefit the condition is in K

1. At common-law: Express conditions strictly enforced

                  
Inman v. Clyde Hall Drilling Co. (1962)

· ( did not give written notice of suit to (, which was a condition precedent to recovery

· held to condition

2. Modern law

§ 229- strictly enforced but more liberal grounds for excusing performance of a condition

(1) Extent that non-occurrence of condition would cause disproportionate forfeiture
(2) CT may excuse UNLESS occurrence was a material part of agreed exchange

§ 227(1)- To resolve whether it is a condition, an interpretation is preferred that will reduce obligee’s risk of forfeiture UNLESS

(1) Event is within obligee’s control, or

(2) Circumstances indicate that he has assumed risk 

- good faith would seem to dictate no interference by obligor with obligee’s attempts to comply with conditions (i.e. wrongful prevention Fateh v. Rich) 

- CTs have held that the possibility of prevention of the condition by the obligor was a risk assumed by obligee and thus not “wrongful” (A.I.C. Ltd v. Mapco Petroleum Inc.)

Jones Associates, Inc. v. Eastside (1985)

- K stated ( must obtain approval, did not obtain

- ( claims condition breached, no duty to pay (
- condition precedent v. promise

- condition precedent: an event occurring after the making of a valid K which must occur       

                                    before a right to immediate performance arises

                                    - nonoccurrence prevents promisee from acquiring a right or

                                      deprives him of one but subjects him to no liability

- promise: Breach of promise, promisor liable for damages but does not necessarily

                 discharge the other’s duty of performance

- depends on intent of parties, ambiguity (interpret as creating a promise
- if event in control of obligee, assume risk(condition precedent

- not in control, unusual to assume risk( preferred interpretation is promise

- CT: not a condition( there is a right to performance owed

United States Fidelity & Guaranty Co. v. Bimco Iron & Metal Corp. (1971)

- 1 clause says ( is covered in cases of burglary

- 1 clause says ( not liable for damages caused by burglary

- ambiguity, confusion construed against drafter

J.N.A. Realty Corp. v. Cross Bay Chelsea, Inc. (1977)

- JNA leased land to 3rd party who transferred lease to CBC

- CBC negligently let option expire, but made substantial improvements to property

- JNA had knowledge of improvements, now seeks to evict, ( wants equitable relief

- usually default of option doesn’t entail forfeiture, here it does-option with lease

- there would be substantial forfeiture to CBC and no prejudice to JNA

- delay-no indication of time as the essence

- language which indicates importance of time relevant 

  (boilerplate probably not sufficient)

- notion of relative harm, relative fault(disproportion

- JNA’s opportunistic behavior may have been relevant 

- obligee who intentional delays or doesn’t comply should not be relieved of forfeiture
E. Material Breach

§ 235 When performance is due, any nonperformance is a breach

§ 237 Condition of remaining duties that there is no uncured material breach

§ 241 Circumstances Significant In Determining Whether A Failure Is Material

(a) the extent to which the injured party will be deprived of the benefit he reasonably expected

(b) the extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived

(c) the extent to which the party failing to perform or to offer to perform will suffer forfeiture

(d) the likelihood that the party failing to perform will cure failure

(e) the extent to which behavior of failing party comports with standards of good faith and fair dealing

§ 242 Determining When Remaining Duties Are Discharged (Relates to materiality)

· Which breaches allow K to be terminated and relieves other party of obligations?

· Total/Full/Material breach

Sackett v. Spindler (1967)

· acquisition agreement for business

· installment payments- ( was late

· K allowed for interest for late payments( indicated failure to meet deadline not critical

· Some lateness was contemplated and acceptable

· Established “drop dead” dates which were modified

· Finally ( says deal is off and  sues him for breach

· If (’s breach was material, K terminated, ( not obligated to perform

· If not material, liable for breach but ( is not relieved of obligations

· Was refusal of counter-proposal a justifiable response to material breach OR was it a repudiation of an obligation under K?

· ( Sackett’s breach was material, Spindler’s action not repudiation

· How to better protect Spindler from risk of liability: acceleration clause, get guarantee, collateral, letter of credit

· REMEDIES: Benefit-of-the-Bargain Damages

    Amount of K- $ paid- benefits received in substitute transaction/market value

· Specific Performance not practical, courts don’t like to make people work together

F. Substantial Performance

· relates to materiality, if performance is substantial not full breach and other party is not relieved of obligations

CRITERIA FOR SUBSTANTIAL PERFORMANCE (Lawyering)

1. Defects are not pervasive

2. Defects do not frustrate the purpose of the K

3. No breach of a condition of recovery

4. Party has shown good faith and intent to comply

5. The defects were not intentional or willful- Clean Hands

6. Contractor must establish amount of damages

                  REMEDIES

1. Cost of Completion or Replacement

2. Diminution of Value

· Equitable form of relief to avoid forfeiture, to further presumed intent of K, must have clean hands to invoke 

· Use factors of § 241 to determine substantiality of performance 

· substantial performance is not uniform in all jurisdictions

PROS:

( Reasonable-don’t allow people to avoid obligations on a technicality

( Avoids unjust enrichment

( Supports objective view of Ks

( Parties are able to protect really important things with conditions of recovery

CONS:

( Overrides express terms of K

( People are free to contract for whatever they want BUT are not getting it

Jacob & Youngs, Inc. v. Kent (1921)

· used different brand of pipes, but same quality

· ( wanted breach cured-would cost a lot, wouldn’t pay otherwise

· CT: Breach is insufficient to excuse remaining obligations (payment)

· Diminution in value damages awarded

· Is this benefit-of-the-bargain? Depends on what you consider bargain to be about

· CT considers it to be about a quality of pipe( got quality
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