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INTRODUCTION
Contracts are designed to be simple enough generally that you don’t need a lawyer to sign them all the time—we want efficiency.

Elements of Contract

· Offer

· Acceptance

· Consideration

OBJECTIVE THEORY OF CONTRACT

Manifestation of Assent

RAY v. EURICE (1952) P contracts with D to build a house. Contract signed. Eurice Bros later refuse to complete contract b/c they misunderstood specs. Contract.

Rule/Rationale: 

· Classical Rule: Absent fraud, duress, or mutual mistake, contracts that were entered into through signing by competent parties (i.e. not child or mentally ill) are valid and enforceable (even if you didn’t read it). 

· Mutual Assent: In determining whether parties have reached mutual assent, parties are bound by the reasonable, objective interpretation of their words or actions, not their subjective thoughts or intentions. 

· Objective test for intent: What would a reasonable person in the position of the other party conclude was the intention? 

· Unilateral Mistake will not void K. 
· Not understanding K will not void K. 
SKIRBINA v. FLEMING (1996) Worker signed release after termination which barred any claims regarding employment, benefits or separation. Told they needed to sign to get benefits. Contract.

· Fraud/ Misrepresentation will void K. 
PARK 100 INVESTORS, INC v. KARTES (1995) Ps are hurried into signing a contract they were led to believe was approved by their lawyer. No contract.

· Fraud Trumps Duty to Read.

· Fraud is:

· Material Representation, that was

· False, that was

· Known to be False (or Recklessly Ignorant) and was

· Reasonably Relied Upon

· Kartes’ reasonably relied b/c late for rehearsal dinner

DOCTRINE OF CONSIDERATION

Elements of Consideration

I. Benefit/Detriment: Some right, interest, profit, or benefit accruing to one party OR some forbearance, detriment, loss or responsibility given, suffered or undertaken by the other, AND

a. Forbearance of right

i. HAMER v. SIDWAY (1891) Uncle promises nephew $5000 if nephew stops smoking, drinking gambling until age 21. Legally enforceable obligation because nephew’s forbearance of legal rights (to drink and smoke) was sufficient detriment.

II. Bargained-for exchange (mutual awareness)

a. Mutual awareness is required that one action was made in exchange for the other. 

i. BAEHR v. PENN-O-TEX (1960) One Kemp became heavily indebted to Penn-O-Tex, D. D took control of all of Kemp’s assets. P asked for D to pay Kemp’s debt owed. D said sure but never paid. D said he made forbearance by refraining from suing. 

Aspects of Consideration

Donative Promise is no consideration
DOUGHTERTY v. SALT (1919) P received from his aunt a promissory note for $3000  payable at her death or before. ”Value received” was written on the note. No consideration even though the note said “value received.” R2d§71
· Donative promises not enforceable as contracts. 

· Mere recital “for value received” is not valid w/o consideration.

Inadequacy of Consideration will Not Void Contract

BATSAKIS v. DEMOTSIS (1949) P lent D money during WWII that required a repayment that was ridiculously unfair 

· Court does not inquire as to values exchanged.
· However, Consideration can’t be a Sham.

Past Consideration is No Consideration

PLOWMAN v. INDIAN REFINING CO. (1937) D made contract with some employees who were being fired that they would pay them half their wages for the rest of their natural lives. After a year, payments stopped. Past work may not be consideration.

· BUT maybe having the employees come in to collect checks to boost moral could be consideration.

· Agency: Also, boss didn’t have the authority to make such a decision. It wasn’t approved by the board.

AGENCY

When it exists:

1) Manifestation by Principal that Agent will act for her

2) Agent’s Acceptance

3) Mutual Understanding that Principal controls

Two kinds of it:

1) Actual Authority (Reasonable person standard. Doesn’t matter whether 3rd party knew, just that it does exist)

a. Express 

b. Implied

2) Apparent Authority (Reasonable 3rd party would think there was authority)

PROMISsORY ESTOPPEL

Without consideration, promise may be enforceable if one can show that the promise reasonably relied upon the promise to his or her detriment.

Elements, R2d § 90

1. Promisor has done or said something to reasonably induce an expectation

2. Promisee reasonably relied on the expectation, and

3. Enforcement of agreement is necessary to avoid injustice

(Charitable subscriptions and marriage settlements do not need to show #2 – reliance.)

Remedy: Put in position you were in before promise.

Inter-Family Disputes—Development of PE

KIRKSEY v. KIRKSEY (1845) P brother in law told D widow that if she moved, he’d give her a house and land. Later, promise revoked. Promise was a mere gratuity. 
Rule/Rationale:

· PE not usually applied in family setting. 

· No bargained-for exchange.

Charitable Contributions
ALLEGHENY COLLEGE v. NAT’L CHAUTAUQUA COUNTY BANK (1927) D pledged $5000 to college to be paid 30 days after her death, specifying that money would be used for scholarship. 2 yrs later, $1000 paid up. Year later, Johnson repudiated promise. Promise is enforceable as a contract.

· Future Detrimental Reliance/Future Cognizable Detriment.

· Consideration is weak, so he uses a PE theory in place of it. (“What the college would have had to have done.”)

· Promissory estoppel adopted as the equivalent of consideration in connection with law to charitable subscriptions.

· This is not a K b/c it lacks mutuality. Charity could give the money back.

Commercial Context
KATZ v. DANNY DARE (1980) P negotiated pension with employer approved by board of directors. After 3 years, Dare stopped payments. Katz claimed he wouldn’t have left had he not received pension—detrimental reliance. PE.

· Doesn’t matter that he was going to be fired, b/c he quit.

· Reasonable reliance on promise—13 mos of negotiating

· Estoppel need not involve a Legal Right.

· Need not be a detriment in terms of value. Any action or forbearance that he otherwise would not have done.

· Injustice can be avoided by enforcement of promise. He’s 70 and can’t work now. Avoid injustice by enforcing promise – pay pension.

· Injustice is a flexible concept. It’s likely to be limited to the value of the promise. Idea is to remedy the harm that flows out of the wrongful act.

Conflict—Promissory Estoppel in a Commercial Setting

· Companies aren’t known to make promises without commercial benefit

· Parties are generally expecting hard bargaining

· We expect parties in commercial setting to take risks and incur costs

Indefinite Promises

SHOEMAKER v. COMMONWEALTH BANK (1997) Bank notifies morgagees that that if they don’t get house insurance they’ll do it, and then bank allows it to expire. Gives notice, but they claim they didn’t receive it. Ps relied.

· D foresaw that P would act in reliance.

· Reliance must be reasonable and compensable

RESTITUTION

· Where one party renders service to another party with consent or knowledge, there is presumption that the benefactor expects to be compensated; the law implies a promise from the beneficiary to pay.

· Restitution is a quasi-contract, meaning that it isn’t a real contract, so rights to contract don’t apply

Elements:

1) Performance (Consideration)
2) Unjust Enrichment (Benefit)
3) No Prior Promise

4) Promise made after benefit conferred

Damages measure value of the benefit received.

Where Restitution is Appropriate when Services are NOT Requested, Restatement of Restitution §116 (p. 121)

1) Acted unofficiously and with intent to charge

2) Services were necessary to avoid serious bodily harm or pain

3) Had no reason to think recipient would not consent, if mentally competent

4) It was impossible to give consent or consent was immaterial due to mental incompetence

Restatement of Restitution §117, Preservation of Another’s Things or Credit (p. 126)

A person who has preserved property, although without consent, is entitled to restitution if:

1) He was in, or had taken, lawful possession of the property

2) It was reasonably necessary to take steps before contacting the owner

3) No reason to think owner wouldn’t want him to act

(Doesn’t matter what owner, in fact, wanted. Only that he reasonably thought owner would want him to act.)

4) He intended to charge

5) The owner has accepted the property back

Rescue

CREDIT BUREAU ENTERPRISES, INC. v. PELO (2000) Pelo threatened to kill himself and was involuntarily hospitalized. Pelo refused to sign release that would ensure payment from either him or his insurance until awoken at 5am by nurse. Few days later, hospital realized it didn’t have authority to keep him, and he left. 
· Pelo was personally liable for bill b/c personal hospitalization order somehow suggests he was mentally impaired.

· Doctor acted unofficiously with intent to charge

· Services were necessary

· No reason to think recipient wouldn’t want services, if mentally competent
· Impossible to give consent

Unjust enrichment Test (Watts)

1. Benefit conferred on the D by P

2. Appreciate or knowledge of benefit

3. Acceptance of benefit

Family Relations

WATTS v. WATTS (1987) Unmarried cohabitants split and Ms. Watts wants her due part of shared property. 
· A bargain between two people isn’t illegal so long as the bargain is indiependent of the illicit relatiomship and the illicit relationship doesn’t constitute any part of the consideration.

· Contract Claim – H promises to provide $ in exchange for W’s domestic services

· Court rejects H’s defense re: condoning illegal activity. Both are equally “guilty” of this.

· Although sexual services can’t be consideration, there were other services performed. Court recognizes an economic aspect to this relationship.

PROMISORY RESTITUTION (moral obligation)
Elements:

1) Performance/Consideration

2) Unjust Enrichment

3) Then a Promise

 Promise for Benefit Received, Restatement §86  (Rules, p. 185)
· “A promise made in recognition of benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.” 

· Not binding if:

· Benefit was a gift or otherwise not unjustly enriched

· Value is disproportionate to the benefit

Benefit to the Promisor

MILLS v. WYMAN (1825) Ds 25-yr-old son was nursed to health by P. Upon son’s death, D wrote letter to P promising to pay expenses. 

· Classical contract law approach.

· Past Consideration is No Consideration (Plowman)
· Moral Obligation is not a Legal Obligation

· No Bargained For Exchange (Penn-O-Tex)
· No Benefit to the Promisor (as required by R§86)

Significant Material Benefit

Manifestation of Assent

WEBB v. McGOWIN (1935) Webb saved McGowin’s from death or serious bodily harm. Webb sustained serious injuries. In consideration, McG agreed to care for him for the remainder of his life. McG died, payment stopped. There is consideration. 

· Ratification Theory

· Had the promisor known of the benefits, he would have bargained for them before the accident 
· Manifestation of Assent

· Made payments for 8 years

· Benefit to the Promisor

· Month passed before promise – not emotional

· Sufficient consideration 

· Significant Material Benefit to Promisor

· Sufficient Detriment to Promisee

· (Court also influenced by P’s injuries and D’s moral obligation, but they can’t base their legal argument on this.)

OFFER AND ACCEPTANCE – BILATERAL CONTRACTS

Bilateral Contracts: where both parties enter into an agreement where they both commit to some act or performance

Offers are either:

1. accepted

2. revoked

3. expired

Restatement §24, Offer Defined (Rules, p. 179)

Manifestation of willingness to enter into a bargain, made as to justify another person in thinking his assent to that bargain is invited and will conclude it.

Counter-Offer, R2d § 39
1. …is an offer made b an afferee to his offeror relating to same matter as original offer and proposing a substituted bargain

2. An offeree’s power of acceptance is terminated by his making of a counter-offer, unless offeror has manifested countrary intention or unless counter-offer manifests a contrary intention of the offeree

Offer Defined

Mailbox Rule

LONERGAN v. SCOLNICK (1954) P alleged contract whereby P offered and D accepted to buy tract of land. D sold land to someone else. No contract b/c there was no offer, just an invitation to bargain?

· Mailbox Rule. Offers and revocations are effective upon receipt, but acceptances are effective upon being placed in the mail.

· Since offerer dictates the terms of the acceptance, the acceptor should be allowed some control. 

· D’s communication was not the offer – it did not invite consent that would conclude the bargain

· Form letter – sent to many people

· “Rock bottom price” – accepting multiple offers

· Convention

· Court wants to avoid Mailbox Rule: Acceptance is effective once it’s in the mail. (Restatement §63, Rules p. 182)

· If they D’s communications had been found to be the offer, then P’s letter would have been valid acceptance upon deposit in the mail.

Restatement §36, Methods of Termination of the Power of Acceptance (p. 180)

Offeree’s power of acceptance terminated by:

1) Rejection or counter-offer

2) Lapse of time

3) Revocation
4) Death or incapacity.

Restatement §39, Counter-Offers (Rules, p. 180)

1) Counter-offer is made when you propose a substitute bargain for the original offer.

2) Original power of acceptance is terminated by counter-offer (unless intentions are otherwise).

[Restatement §40, Time When Rejection of Counter-Offer Terminates the Power of Acceptance.]

Restatement §43, Indirect Communication of Revocation (Rules, p. 180)

Power of acceptance is terminated when offeror takes action inconsistent with intention to enter K and offeree finds out about it.

Restatement §59, Purported Acceptance Which Adds Qualifications (Rules, p. 181)

A reply to an offer that purports to accept but changes the terms is a counter-offer.

Mirror Image Rule

NORMILE v. MILLER (1985)  P made offer on D’s home with expiration date (Offer). D made changes to form leaving expiration clause (Counter-offer). P did not immediately accept, D sold to someone else and revoked offer to P (Revocation). P then tried to accept counter-offer by the expiration date indicated on the counter-offer. No K.

· Counter-offer was not an option because no consideration
· Did not have to be held open

· Offer is fully revocable until fully accepted. (Restatement §36)

· Mirror-Image Rule (Restatement §59): Purported acceptance with qualifications is a counter-offer
· D’s made changes so constituted counter-offer. 

· Original offer was thus off the table. (Restatement §39)

· D revoked before P accepted counter-offer (Restatement §43)

Option Contracts allow a right to accept for a certain period of time, and there is limited power to revoke., R2d § 25
· option typically isn’t created unless consideration is provided 
OFFER AND ACCEPTANCE – UNILATERAL CONTRACTS

Partial Performance is No Performance

PETTERSON v. PATTBERG (1928) D promised discount on mortgage payments if he paid it by a certain time, but before that time, D sold mortgage to someone else. P came to pay, D wouldn’t accept. No K

· Partial Performance is No Performance 

· Rigid application of the classical rule.

· Offer of unilateral contract may be withdrawn before performance. The offeror can revoke before offeree accepts, however brief the interval of time between the two acts. 

· This sort of holding gave rise to Restatement §45

Restatement §45, Option Contract Created by Part Performance or Tender (Rules, p. 181)

1) An option contract is created when offeree tenders or begins invited performance.

2) Offeror’s duty of performance is conditional on completion of performance.

Partial Performance creates an Option Contract 

COOKE v. COLDWELL BANKER D made offer based on commissions in March, then changed terms in Sept. P had already partially performed through Sept. K is enforceable.

· Substantial performance can create contract. 

· P could also have asserted promissory estoppel, but reliance would have ended in Sept b/c upon finding out that there was a new offer, there would have been no reasonable reliance.

· Substantial performance can create an option contract

· D had to keep the offer open for a reasonable period of time to allow P to complete performance.

· P not bound to performance. Free to walk away.

PROMISSORY ESTOPPEL TO ENFORCE OFFERS

Minority Approach: Strict Application of Classical Contract Law

JAMES BAIRD CO. v. GIMBEL BROS., INC.  Linoleum subcontractor made an incorrect estimate and withdrew it before it was accepted. No K b/c offer was not accepted before it was revoked. 

· No Bilateral K.

· Offer indicated “prompt acceptance” would occur after bid was awarded.

· Offer was revoked before this happened.

· No Unilateral K

· No counter promise or consideration.

· No Promissory Estoppel

· Parties intended that they both be bound.

· No Option K

· No evidence. You don’t lightly imply an option.

· Favorable to Subs.

Majority Approach: Promissory Estoppel

DRENNAN V. STAR PAVING CO. D, subcontractor, made bid that was used by P general contractor in a bid for a city project. D realized he underestimated bid and revoked offer. There was K b/c D had reason reason to expect P to rely on his bid and wanted him to.
· Promissory Estoppel (Restatement §90)

· D made a promise intending that P rely.

· P did, in fact, rely.

· Reliance was reasonable.

· P suffered as a result.

· Prejudicial, foreseeable change in position.

· Factors favoring PE application (not limited to these factors):

· Client is governmental entity – ultimate burden on taxpayers

· Tight timing

· General had to name subs in bid

· General had to post 10% bond

· Limits to Contract
· General contractors can’t Bid Shop or Renegotiate after K is awarded

· General contractors can’t rely on subs bid if he knows, or should have known, it was erroneous

· Subs can state that offer is revocable (but not realistic, b/c Gen will toss)

· Mere estimates don’t qualify

· Effect: Enhances bargaining leverage of general contractor even more than it already was.

· Client’s interest is behind this opinion b/c this will keep costs down for ultimate customer.

Option Contract, R2 § 87(2)
(1) Offeror should reasonably expect to induce action or forbearance before acceptance, and

(2) Does not induce such action or forbearance 

(3) Necessary to avoid injustice

UCC: FIRM OFFERS

Allows an offer to be kept open without consideration.

UCC §2-205, Firm Offers (Rules, p. 25)

Offer will be kept open without consideration  if:

(1) An offer by a merchant to buy or sell goods 
(2) signed writing that assures the offer will be kept open 
(3) Period of irrevocability may be stated and may not exceed three months
(4) If form supplied by offeree, then must be signed by the offeror.

· Allows offeree to comparison shop, make plans

· Offeree more likely to accept if it knows the offer will still be good

BATTLE OF THE FORMS
Benefits of Forms:

· Save time and legal fees: lower transaction costs
· Lends predictability b/c customers will know what to expect
· Reduces chance of error

· Gives the user a legal edge b/c they’ve been reviewed by lawyers

· Companies have greater control over contracts
· Permits decision making lower in the corporation

· Facilitates inventory, record-keeping.

Drawbacks:

· Nobody reads them.

· Everyone uses different forms.

· Potential bargaining problem for the party who doesn’t have the form

Restatement §33, Certainty (Rules, p. 179)

1) Manifestation of intention can’t be offer unless terms are reasonably certain.

2) Terms are reasonably certain if they provide basis for breach and remedy.

3) If terms are left open it may show there is no intent to make offer/acceptance.

UCC §2-207, Additional Terms in Acceptance or Confirmation (Rules, p. 27)

1) A timely expression of acceptance operates as acceptance even when it states additional or different terms, unless it is made expressly conditional on assent to the new terms (in which case it is considered a counter-offer).

2) The additional terms are proposals for addition. 

a. Between merchants, they become part of K unless:

i. The original offer expressly limits acceptance to its offer

ii. They materially alter the K, OR

iii. Notification of objection has already been given or is given within reasonable time.

b. (Not between merchants, they must be expressly agreed to by the offeror.)

3) Conduct by parties can establish a K although writings do not. T&C will be those expressed in writings and UCC “gap-fillers.” [If both offer and acceptance expressly limit acceptance, then the 
“acceptance” is really a counter-offer, in which case there is no K. But the conduct of the parties can establish a K. In this case, any different terms will get knocked out and any additional terms will fall away. The needed terms will be supplied by gap-fillers.]

a. The different terms are seen to conflict with original offer. Both sets of terms drop out and gap-fillers are used. (Comment 6, KNOCKOUT RULE)

i. Occasionally, the different terms are considered to have been objected to, and so do not become part of the K. 

b. Deposit doesn’t equal acceptance, just a performance upon one of the terms
Four Offer/Acceptance Cases:

1) Neither offer nor acceptance are expressly conditional:

a. K is formed under 2-207(1)

b. Knock Out Rule: contradictory terms are knocked out (NOT 2-207(3))

c. Additional terms are added as per 2-207(2)

i. B/w merchants, terms go in automatically unless we meet 2-207(2)(a)-(c)

1. 2-207(2)(b) and comment 4: Materially alter means to cause “surprise or hardship”

ii. If not b/w merchants, additional terms go in only with assent of both parties or when there is no timely answer

2) Offer is expressly conditional, acceptance is not

a. K is formed under 2-207(1)

b. First Shot Rule: terms are of the offer only

3) Offer is not expressly conditional, acceptance is

a. Acceptance isn’t an acceptance but a counter-offer

b. No K unless there is perfornence

c. Terms are determined by 2-207(3)

4) Both offer and acceptance are expressly conditional

a. No K until performance

b. Terms are determined by 2-207(3)

Confirmation/Proposals to Addition: (2-207 comments) K has been formed, and is followed by a memo with the agreed upon terms and new ones

1) B/w merchants, terms added even when there is no timely answer, except for:
a. If last offer is expressly conditional, no terms added. 2-207(a).
b. Terms materially alter K, or
c. There has been express objection to these terms before
2) Not b/w merchants, new terms must be expressly agreed upon before added.
Common Law: Last Shot Rule 
PRINCESS CRUISES, INC. V. GENERAL ELECTRIC CO. (P. 223) P sent purchase order to D with T&C (Offer). D returned fixed price quote (Counter-offer) then final price quote (also Counter-offer), both with own T&C limiting liability to the price of the K. P called D and said “go ahead” (Acceptance). D confirmed by letter. P sued D for consequential damages. For D. Liability limited per terms of its counter-offer.

· Predominance Test: Is the K over Goods (UCC) or Services (R2)?
(1) Language of the contract

(2) Nature of the Business

(3) Value of the Materials

· Last Shot Rule (Common Law): The party who sends the last form before acceptance governs the transaction 
· Last Shot Rule usually benefits Seller, b/c it supplies the last form

· Mirror Image Rule: K can be formed only if the terms of one offer are accepted precisely as stated. Any variation constitutes a counter-offer which can be accepted. (R2 § 59, comment a)

Express Conditionality: Offer/Acceptance
BROWN MACHINE, INC. V. HERCULES, INC. (P. 231)  P submitted price quote/proposal for trim press including T&C limiting its liability (Invitation of Offer). D submits purchase order “expressly limiting” acceptance to its own T&C (Offer). P sends order acknowledgement form with own T&C stating D had 7 days to respond if it didn’t consent to terms. D sent letter changing one spec and saying all others are OK. D’s employee was injured by trim press and sues P. P sues D to recover damages. For D. Liability not limited.  

· First Shot Rule: Quotes aren’t offers unless they are adequately detailed

· P’s Proposal Not the Offer

· Submitted for D’s approval. 

· Discussion of adjusting price.

· “No order…will be binding…unless accepted by Brown”

· Expired in 30 days.

· D’s purchase order was the Offer

· Largely a matter of convention

· P’s order acknowledgement form was the Acceptance (UCC §2-207(1))

· P did not make acceptance expressly conditional
· Must notify other party that they are unwilling to proceed unless new terms are agreed to.

· “7 day” clause was not sufficient.

· (Under common law it would have been a counter-offer b/c Mirror Image Rule.)

· P’s new terms do not become part of K (UCC §2-207(2))

· D’s original offer does limit acceptance to its T&C

· P’s new terms would materially alter the K

Test for Materiality: Surprise/Hardship (Dale Horning)
1) Surprise: If it doesn’t comport with trade practice

2) Hardship

a. Significant economic harm

b. Significant risk is being shifted
Examples of Materiality in § 2-207 comments 4 & 5:

· Disclaiming warranties: always material

· Choice of forum: probably material

· Arbitration requirement: maybe material (courts tend to favor arbitration clauses)

· Interest payments for overdue accounts: probably not material

· Payment of attorneys fees: probably not material

Additional Terms. DALE R. HORNING CO. V. FALCONER GLASS (P. 240) P agreed to buy glass from D over the phone. The next day, both parties sent written confirmations. D’s contained fine print limiting liability for consequential damages. Glass was defective. P sues for consequential damages. For P. K was formed over the phone. D’s terms do not control.

· D’s confirmation considered Acceptance

· D’s terms do not become part of K (UCC §2-207(2)) b/c they would materially alter the K
· Test for Materiality: Surprise/Hardship (You need both.)

· Hardship – Term shifts risk from one party to the other 

· If there is an indemnity provision, we can assume they included it in order to shift some or all of the risk.

· (No Surprise – this sort of term was common in the industry.) 

ELeCTRONIC CONTRACTING

Click-through Ks are up in the air. Some courts (Capsi v. Microsoft) have found these to be enforceable b/c they are presented at time of purchase.

Benefits of Click Through Transactions:

· Can read the terms in advance w/o time constraints

· Seller can easily satisfy notice 

· Buyer can comparison shop at no cost

Drawbacks:

· Buyers no more likely to read them

· Hard to read on screen

· Less significance attached to a click than a signature

shrink wrap contracts

Problem: Item is purchased online or over the phone and terms and conditions are not given to the buyer at that point. No ability to analyze terms and conditions until after contract is formed and product is opened.

Seller as Master of the Offer
HILL V. GATEWAY 2000, INC. (P. 255) P bought computer over the phone. It arrived with “shrink-wrap terms,” including an arbitration clause, said to govern if computer not returned within 30 days. P tries to return it after 30 days, can’t, tries to sue over product “shortcomings.” D sues to enforce arbitration clause. For D. Arbitration clause enforceable. That silly Posner…
· Contract formed after P receives the computer, sees the terms and doesn’t object.
· Cites ProCD, Inc. v. Zeidenberg (p. 256)

· Shrink-wrap terms bind consumers who have opportunity to read terms and reject by returning the product
· UCC §2-207 doesn’t apply when there’s only one form

· Primary goal of K law should be increasing efficiency to lower costs

· Pre-disclosure of terms is impractical and ineffective

· P had ample notice of T&C in advertisements and in the box
· Fed courts strongly in favor towards arbitration

Buyer as Master of the Offer
KLOCEK V. GATEWAY, INC. (P. 259) Same as Hill. For P. Arbitration clause not enforceable.

· Offer was made by P over the phone

· In ordinary transactions, purchaser usually makes the offer (Brown Machine)

· 2-207 does apply when there is only one form (Comment 1)

· Not between merchants, so

· New terms become proposals for addition (UCC §2-207(2))

· No evidence of express conditionality (Brown Machine) 

· Keeping computer for 5 days is not express assent. Silence can’t constitute assent, or we’ve gone back to last shot rule.
AGREEMENTS TO AGREE

Leaving terms unset in order to achieve an agreement even when certain terms haven’t been dealt with.
One way to deal with uncertainty in long term contracts.

Why Enter into an Agreement to Agree?

· You may not know which way market is going to move in future. Ks would rather keep relationship in tact, but want option to get out or stay in.

· You know and trust the other party to come up with a good solution

· If one party finds 3rd party with a better price, you have to calculate price of going to K with another person

Why Not Have an Option K?

· Pricey

· The company receiving your investment doesn’t want to be bound. They want to seek better deals.

UCC § 2-204(3) Test for K Formation: You need some terms, but not everything
Even though one or more terms are left open a K is still formed if parties have intended to make K and there is reasonably certain basis for giving an appropriate remedy.

UCC §2-305(4), Open Price Term (Rules, p. 36)

Parties can conclude a sale without settled price if 1) nothing is said, 2) they agree to agree, or 3) they agree to fix price in terms of a set standard.

Uncertain Terms—Agreements to Agree NOT Binding
WALKER V. KEITH (P. 271) D leased lot to P and included an option to extend after it’s ten-year term. Rental price was to be agreed upon according to ambiguous formula. P sues to enforce option. Option not enforceable, agreement clause too vague.
· Agreement to agree clause is a LEGAL NOTHING

· Either party may refuse to agree to anything the other party proposes

· Rental term was not “reasonably certain” (Restatement §33) and was a material term of the lease (like 2-207(2) and Dale Horning)
· No clear remedy

· Policy: Don’t want courts reading terms into a K.
· Shouldn’t create a term parties wouldn’t have agreed to.

· Economically inefficient use of courts

· Any method for determining rent, if specified by the parties, would have been fine.

· Another way to read the facts (not in case): This could be an agreement to bargain in good faith.

· Reasons Renewal Options have been found binding (not in case):

· landlord usually has all the bargaining power
· Parties intended something: Law presumes parties didn’t intend to enter into a non-K
· Right of lessee to enforce K

Letters of Intent

QUAKE CONSTRUCTION, INC. V. AMERICAN AIRLINES, INC. (P. 278) P subcontractor was awarded K  for construction project. P signed letter of intent with general contractor. Just before construction started, D(AA) dropped Quake.  Ds notified P of his termination soon thereafter. Whether parties intended to be bound is ambiguous. Remanded for jury. 

· Letter of intent is binding if parties intended it to be binding
· Factors to consider (R2 § 27, comments C):

· Agreement of a type usually put into writing

· Level of detail

· Amount of money

· Formal agreement necessary for full expression of covenants

· Formal document is contemplated

· When and why negotiations were abandoned

· Extent of assurances given

· Other party’s reliance

· Factors favoring enforceability

· Timing was tight

· P was told he had the K

· Language of the LOI

· PE could have been claimed here, but potential recovery is limited.

· Result: Letters of intent are now extremely detailed b/c they can easily be treated as source of contract. (25-30 pgs long)

Memorandum for Agreement

PENNZOIL V. TEXACO P entered into an “agreement in principle” with Getty to acquire them. Texaco offered more money and acquired Getty. Pennzoil sues for tortious interference with a K. There was a K. Parties later settled for $3billion.

STATUTE OF FRAUDS

Statutes require that certain types of Ks must be made in writing to be enforceable. Particularly, they must be signed by the party against whom enforcement is sought.
Test:

1) Does SF apply (Restatement, UCC, State law)?

2) If yes, is there a signed writing?

3) If no, is it one of the exceptions to SF?

a. Reasonable reliance (Restatement §139, Rules p. 187)

b. Partial performance (Restatement §129, Rules p. 186) 
i. Recovery is only limited to specific performance

Restatement §110, Classes of Contracts Covered (Rules, p. 186)

1) Executor/Adminstrator
2) Suretyship: Where guarantor assumes responsibility with respect to the creditor for fulfillment of the commitment of a debtor
3) Marriage
4) Land Contract

5) One-year provision: Ks which is not to be performed within one year of the making
UCC §2-201, Formal Requirements; Statute of Frauds (Rules, p. 20)

1) K for sale of goods over $500 must be in writing signed by party against whom enforcement has been sought.

2) Receipt constitutes writing?
3) Even if no signed writing, enforceable

a. If specially manufactured

b. Admits K was made OR

c. Payment has been made or received.

Several Writings Can be Read Together
CRABTREE V. ELIZABETH ARDEN SALES CORP. (P. 298) P seeks to enforce K, in particular terms on duration. Claims that several unsigned memos dictating duration (in addition to signed thing by comptroller) are enforceable and that they fulfill requirement under SF. K.
· Several writings can be read together if they pertain to the same subject matter or transaction regardless of whether they are signed or make reference to signed docs. (Restatement §132)

· Additional evidence must show assent to unsigned paper.

· No mutuality/reciprocity requirement: P could have gotten out of K b/c it did not sign it

· Liberal reading of what constitutes signature:

· Memo written and signed in crayon

· Pre-printed memos that included name of party (jury will decide whether writer decided to authenticate info stated)

· Email messages

· BUT automatic insertion of name at top of doc wasn’t statute of frauds

Exceptions to SF:

· Part Performance only gets you Performance

WINTERNITZ V. SUMMIT HILLS JOINT VENTURE (P. 305) P entered into oral K with D on lease renewal. No renewal ever took place, though P had already made some payments—partial performance. No K b/c K wasn’t in writing.
· Part performance (Restatement §129) can only be invoked when specific performance or equitable relief is sought (not damages)—Recovery is limited to enforcement of performance
· Reasonable Reliance: Promissory Estoppel exception to SF
ALASKA DEMOCRATIC PARTY V. RICE (P. 314) P leaves job in Maryland on oral promise of two-year job in Alaska. She moves and is denied employment. K is enforceable. 

· Promissory Estoppel applies notwithstanding SF (Restatement §139: worth looking up)

· Move to Alaska was significant injustice

· Enforcement of such cases usually turns on the extent of the reliance

· Promise of written K is powerful

· § 139: When D can pay P for partial performance or reliance, this remedy is preferred.

UCC: Acceptance of Payment satisfies SF
BUFFALOE V. HART (P. 326) P contracts to buy barns from D, D withdraws. Signed item was a check, signed by P but not D. 
· SF not satisfied b/c D did not sign check

· BUT payment was accepted by D, so SF satisfied (UCC §2-203(3)(c))

PRINCIPLES OF INTERPRETATION

· Subjective Theory: What did the parties mean?
· RAFFLES v. WICHELHAUS: Peerless boat case where seller meant one boat, buyer said he meant another. No K b/c there was no meeting of the minds—subjective intent of each party was different.

· Pros: indiv. autonomy and voluntary action.

· Cons: Hard to enforce, unfair

· Objective Theory: What would a reasonable person have meant?
· RAY v. EURICE, SKRBINA, PARK 100
· Pros: Fair and efficient

· Cons: May result in K parties never intended

· Modified Objective Theory: 

Restatement §201-, Whose Meaning Prevails 

(1) Parties attach same meaning to term: term accorded that meaning
(2) Where parties have different meanings: 

i. If A doesn’t know any different meaning attached to B, and B knows meaning of A, A applies

ii. If A doesn’t have reason to know of different meaning, but B has reason to know As meaning, As meaning applies

(3) Neither party is bound by other in all other instances


Standards and Rules for Determining Ks, R2 §§ 202-03

Rules in Aid of Interpretation (Casebook, p 358)

· words of a feather flock together—Noscitur a sociis
· Specific is given more weight (“including, but not limited to”)—Ejusdem generis
· if you decide to list specific items, then those not on the list are not intended – Expressio unius exclusio alterius
· Courts will try to validate Ks b/c its unlikely parties entered into legal nothing—Ut magis valeat quam pereat
· ambiguity against the drafter—Omnia praesumuntur contra proferentem (Joiner)
· Contract as a whole – contextual theory of meaning

· Purpose of the parties—courts look to this most. Intention should take precedent over everything
· Specific provision is exception to a general one

· Handwritten or typed provisions (dickered terms) control printed provisions (boilerplate) – more recent and reliable expression of their intentions

· Public interest preferred: coherence, reasonableness
Trade Usage as Interpretation:

· Common Law: It must be proven that party either knew of the trade practice or it is so well established, universal, or reasonable that the presumption is violent that the parties contracted with reference to it and made it part of the agreement

· Presumption may be overcome with sufficient evidence

· UCC § 1-205: parties are held to practices which they were or should have been aware

· In general, onus is on new entrants to be familiar with practices of trade

Modified Objective Approach

JOYNER V. ADAMS (P. 352): What does “development” mean? Remanded to determine what parties knew (or should have known?) about the meaning of “development” (R2 201(2))
· Rejects maxim that ambiguity should be resolved against the drafter b/c you can’t be sure drafting party was in control of contents, was more knowledgable, or had more bargaining power.

UCC Approach
FRIGALIMENT IMPORTING CO. V. B.N.S. (P. 360) What is Chicken? P ordered “chickens” from D. P specifically wanted broilers, but got stewing chickens. For D, no breach. 

· P had burden of proof to show that their definition should prevail.
· Ds subjective meaning matched objective meaning (trade usage)

· UCC shifts burden in favor of established trader, b/c it’s not his job to investigate the expertise of every potential business partner and it favors consistency.

· Can contract out of trade usage, but not usually with boilerplate language.

· Hierarchy of Evidence (not in case):

1. Language of Contract—Express Terms.

2. Course of Performance. Conduct of the parties surrounding current K.  (UCC §2-208)

3. Course of Dealing. Conduct of the parties prior to current K. (UCC §1-205)

4. Trade Usage. Regular practice in the trade. (UCC §1-205) 
ADHESION CONTRACTS

Elements:

1. Printed form

2. Drafted by one party

3. Drafter is repeat player

4. Take-it-or-Leave-it

5. Signed by adherent

6. Adherent not repeat player

7. Adherent’s principle obligation is payment

Doctrine of Reasonable Expectations

· Restatement § 211 Test: Buyers entering into Adhesion Ks are not bound to unknown terms which are beyond the range of reasonable expectations.
· Non-dickered terms must frustrate reasonable expectations of adhering party. They must be

· Bizzarre or oppressive,

· Eviscerates the dickered terms, OR

· Eliminates dominant purpose of K

· Prof. Mayhew’s Reasonable Expectations Test:

1) Adhesion K: so far only applies to insurance Ks

2) Ambiguity in language will be interpreted in light of the objective reasonable expectations of average insured

3) Reasonable expectations will be applied when insured didn’t get full and adequate notification

· And provision is unusual or unexpected

· Policy provision effectively emasculates the apparent coverage

4) There must be actions by insurer to create objective impression that some activity will be covered

5) There must be reasonable reliance on the K by the insured

C&J FERTILIZER, INC. V. ALLIED MUTUAL (P. 369) Someone breaks into P’s plant but only damage is to the interior door. Insurance policy specifically excludes burglary that does not leave visible marks on exterior. D refuses to cover it. P sues. For P. Court throws out part of K
· Ambiguity Doctrine: Ambiguous terms should be construed against insurer
· Note: This case could have come out same way under different analysis:

· K was formed orally earlier

· Terms were ambiguous and construed against Allied Mutual

· Well-locked interior of premises counted as “exterior”

PAROL EVIDENCE

The parol evidence rule presumes that a written contract embodies the complete agreement between the parties involved. The rule therefore generally forbids the introduction of extrinsic evidence (i.e., evidence of communications between the parties which is not contained in the language of the contract itself) which would change the terms of a later written contract.
Four Corners Doctrine – Classical View

Total Integration: Document is intended by parties to include all details of their agreement.
THOMPSON V. LIBBY (P. 384)Written contract for logs. Additional oral warranty of quality. P seeks refund. For D. Parol evidence inadmissible.
· Writing is complete based on self-sufficiency of the K – “the four corners.” 

· Despite lack of merger clause (which states that the K is complete – totally integrated)

· If writing is complete, this bars evidence that would vary its terms (even if consistent with the K) 

· Four exceptions to parol evidence rule in Minnesota:

· Fraud 

· Writing incomplete on its face

· Terms unclear

· Evidence “collateral” to subject matter, meaning a distinct transaction

Parol Evidence May be used to determine Meaning the Parties Intended for K Terms – Modern Approach

TAYLOR V. STATE FARM MUTUAL AUTOMOBILE INSURANCE CO. (P. 392) P was sued for car accident for $2.5M in liability over and above his insurance coverage. P then sues D for bad faith. D claims defense of signed release. Parol evidence admissible.

· Judge determines whether term is ambiguous by looking at parol evidence (Corbin and Restatement approach)

· Judge must hear extrinsic evidence to see if writing is “reasonably susceptible” to different interpretations

· If so, must weigh parol evidence to see if relevant.

· Excluding evidence which varies or contradicts writing

· Evidence that P’s interpretation was “reasonable” and, thus, admissible.

· Substantial bad faith claim

· Release drafted in vague language

· Release classified as “uninsured motorist coverage”

· Size of claim suggests he would not trade for $15,000 release

The Zipper Clause

· Aka Merger Clause/ Four Corners Clause: designed to show that the document represents the total extent of the agreement (designed to keep out parol evidence)

UCC: Course of Performance/Trade Usage can Supplement Terms

NANAKULI PAVING 7 ROCK CO. V. SHELL OIL CO. (P. 414) P enters long-term K for asphalt. No express term regarding price protection. P claims entitlement due to course of dealing, course of performance, trade usage and good faith. Parol evidence admissible.

· This is a requirements K with an open price term, which requires good faith (UCC §2-305(2))

· Can supplement or explain express terms (but not contradict) (UCC §2-202, Rules p. 118)

· Price term left open

· P cites course of performance and trade usage to suggest price protection is not extraordinary (Point is to show that your term is not extraordinary, but is the way things are usually done.)

· Sufficient evidence for jury

· Price protection did not contradict express terms

implied terms

RATIONALE FOR IMPLIED TERMS

Implied in Fact Terms: Terms not listed in agreement that encapsulate the deal the parties actually made
WOOD V. LUCY, LADY DUFF-GORDON (P. 432) D contracts with P for exclusive right to sell and market her designs for one year, with no stipulation as to profits. D sells products to Sears. P sues for breach. D argues no K, b/c no consideration. K is enforceable b/c there was intent to form K.
· Consideration: Exclusive Agency—Creates power on one side and dependence on the other. 

· Any grant of exclusive agency carries with it an obligation to do something with that agency to exploit it for the joint benefit of the parties
· Cardozo looks at the agreement itself—it’s long at has lots of terms. If it isn’t a K, what is it?

Implied in Law:  Terms added by law regardless of the parties’ intentions. They can be in opposition to express terms
UCC Gap-Fillers

· 2-308: Place of delivery

· 2-309: Duration Provisions

· 2-310: Time of Payment

· 2-509: Risk of Loss

· 2-513: Buyer’s Right to Inspection
· UCC 2-715, 719: consequential damages
· Consequential damages may be recovered unless contractually limited

UCC §2-309(3), Absence of Specific Time Provisions; Notice of Termination

Termination, except upon happening of agreed upon event, requires reasonable notification…

Comment 8: Reasonable notice requires giving reasonable time to seek a new relationship with another party.

Gap-Filler. LEIBEL V. RAYNOR MANUFACTURING CO. (P. 435) Parties had exclusive dealer-distributor relationship for garage doors. Raymor terminates without notice after a period of declining sales. Remanded.

· Goods predominate, so UCC applies: common law says distributorships apply under UCC
· Termination only Upon Reasonable Notice (UCC §2-309)

· For jury to decide what is “reasonable”

· Nature of distributorship/Franchise Ks

· Manufacturer is interested in the reputation of the brand and needs to impose strict requirements on the brand

· Distributor needs help training and advertising, and generally wants to exploit support system manufacturer maintains

· Both sides want relationship to last forever, so Ks don’t specify time period

· Long term uncertainty exists but can be moderated by

· Inclusion of dispute resolution process

· Inclusion of objective standards of performance measurement

· Gap-Fillers/Off the Rack Terms

· Shift bargaining relationship b/w parties. One party has a term that favors its position.

· If modification of term is too extreme, or if term is mandatory (2-309(3), 2-719(3)), it may be found unconscionable

· Efficiency: If these are terms that would likely be bargained anyway it lowers transaction cost of doing deal
· Fairness: external arbitration of ambiguous terms

Implied Obligation of Good Faith

UCC §1-203, Obligations of Good Faith (Rules, p. 12)

Every K imposes an obligation of good faith in its performance or enforcement.

· Good Faith Means

· Honest in Fact, AND

· Observance of Reasonable Commercial Standards of Fair Dealing (UCC §2-103)

R2 § 205: Duty of good faith and fair dealing in every K

Common Law Application

LOCKE V. WARNER BROS., INC. (P. 444) Clint Eastwood secured “pay or play” deal for his ex, P, where she got paid to submit her work to Warner, but D never developed any of her projects. P sues for breach and fraud. Lower court’s ruling for D was in error.
· Her exclusivity with respect to D implies an return obligation of good faith

· Implied obligation to at least consider her projects

· Fraudulent intent: D didn’t even attempt performance

· Payment alone doesn’t satisfy K. There is value in having WB consider her work. This is part of K.

UCC Application

UCC §2-306, Output, Requirements and Exclusive Dealings (Rules, p. 37)

Requirements of buyer may be flexible but shall be in good faith, and can’t tender or demand a quantity unreasonably disproportionate to the estimate. 

· According to Empire Gas: 

· Proviso about disproportionality refers to increase in amt requested b/c we cant place buyer in competition with seller (who could make a profit buying stuff at such a cheap price and sell it later)

· Reductions in amount bought to 0 must have good faith justification. 

· Requirements Contract:
· Buyer agrees to buy ALL its requirements from a single seller at given price

· Exclusivity = consideration
· Variation on estimate must be in good faith
· Output Contract: 
· Seller agrees to sell all goods to single buyer

EMPIRE GAS CORP. V. AMERICAN BAKERIES CO. (P. 455) D planned to convert fleet to propane and entered into requirements contract with P. Then never bought anything. P sues for breach. For P.

· The reason for the reduction, not the amount, is pivotal in assessing compliance. Good faith obligation requires D to cite reasons beyond their control. None was given. 
· You can’t just drop out b/c its no longer a good deal.

· Good excuses: business demand changes, ABC went out of business, technology updated, etc. (Casebook, Note 4, p 464 for more examples)
· K may not have been breached if ABC had not bought anything and there was a good reason.

IMPLIED WARRANTIES

Promise that the good sold will perform in some manner or will be replaced/repaired within some period of time.
Warranty desirable when:

· Product wanted for particular purpose

· Concerned about contingencies

· Product is important or valuable

· Search costs prohibitive

Why is it better to sue under warranty than misrepresentation?

· Misrepresentation: requires breach of warranty AND reliance

· Warranty: all you have to prove is that the product wasn’t what the warranty guaranteed

UCC §2-313, Express Warranties (Rules, p. 42) Warranty made expressly either through writing or orally.
1) Affirmation of fact

2) Promise

3) Description of the product

4) Sample

5) NOT Seller’s opinion, or “mere puffery”
1. We don’t enforce these b/c it isn’t a provable fact, and b/c we expect buyer to understand that if someone is trying to sell you something, they’ll try to make it seem as attractive as possible

UCC §2-314, Implied Warranty: Merchantability; Usage of Trade (Rules, p. 45)

1) Pass without objection in the trade

2) Fair average quality

3) Fit for ordinary purpose for which such goods are used.

[This warranty is implied whenever the seller is a merchant of goods of that kind.]

UCC §2-315, Implied Warranty: Fitness for Particular Purpose (Rules, p. 48)

1) Seller has reason to know of P’s particular purpose.

2) P relies on seller’s skill or judgment.

UCC §2-316, Exclusion or Modification of Warranties (Rules, p. 49)

1. Disclaimer of the warranty of merchantability must use word “merchantability.” 

2. Disclaimer of warranty of fitness for particular purpose must be in writing and conspicuous.

3. All implied warranties can be disclaimed by an “as is” clause.

Defenses to Warranties

1) Disclaimers, UCC § 2-316

i. Disclaimer can’t be inconsistent with warranty

ii. Disclaimer must be conspicuous

iii. “As is” clauses serve as disclaimers, no implied warranty here.

2) Timing

i. Statute of Limitations, UCC § 2-725

1. Can’t bring breach of warranty claims past 4 years

ii. Reasonable Time to Complain, UCC § 2-607(3)(a)

1. Buyer who has accepted goods must notify seller of breach of warranty within “reasonable time” of discovery

3) Scope of Warranty, Existence of Breach, Proximate Cause

i. If any of these are missing, no breach of warranty claim

BAYLINER MARINE CORP. V. CROW (P. 485) Crow buys boat but it isn’t fast enough to go off-shore fishing. Claims breach of express and implied warranties. No breach of warranties. 

· No Express Warranties

· Prop matrixes: Did not pertain to actual boat he purchased and referenced different specs.

· Sales brochure: “Delivers kind of performance you need” is an opinion.

· Implied Warranty of Merchantability

· Boat would pass without objection

· Crow used for offshore fishing, so must be fit for it

· Implied Warranty of Fitness for Particular Purpose

· Neither manufacturer nor Seller knew of P’s specific purpose

contract defenses

DURESS

Abuse of bargaining process that undercuts the voluntariness of assent
Unlawful confinement of person, place, or property that causes acceptance of K through fear.
Restatement § 174
Duress by physical compulsion prevents formation of K

Restatement §175(1), When Duress by Threat Makes a Contract Voidable

1) Assent is Induced..
2) by an Improper Threat [wrongful act]

3) That leaves No Reasonable Alternative
Restatement §176, When a Threat is Improper (Rules, p. 192)

Threat is improper when it is:

1) Crime or Tort

2) Criminal Prosecution

3) Use of Civil Process in bad faith
4) Breach of Duty of Good Faith

Some jurisdictions require the threat to be “unlawful.”

Economic Duress

TOTEM MARINE TUG & BARGE, INC. V. ALYESKA PIPELINE SERVICE CO. (1978) (P. 526) Shipping went bad, Alyeska terminated K w/o reason, owed Totem $ from termination agreement. Alyeska refuses to pay w/ knowledge that Totem was near bankruptcy. D gets P to sign settlement agreement. Totem presents valid defense.
· Totem must show (§ 175):

· Involuntary acceptance of another’s terms

· That were the result of coercive acts

· No reasonable alternative (probably through exigency)
· P had no money, no other source of money, and debts – Financial Straits alone Not Sufficient. You must prove that there is no alternative b/c of the wrongful acts of D.
· Ability to bring suit would otherwise be a reasonable alternative

· Improper Threat/Wrongful Act – Breach of Good Faith (Restatement §176)

· Must show D deliberately withheld payment of an acknowledged debt.

· Intended to exacerbate P’s problem 

· Must show D knew of P’s impending bankruptcy

· Ks made under economic distress are voidable, while Ks made under physical duress are void

· Totem will have a hard time proving there was no reasonable alternative

· Company was in debt b/c owners chose to put their money into it. This company was created to take on this K, created by someone who is shareholder and officer of company. You can’t claim financial distress of company if you’re the one who can turn around and forgive that very debt.

· Unless you can show that it would cost you so much that you’d be forced into bankruptsy, youll be expected to pay these expenses. 

· People must recognize losses some of the time. 

UNDUE INFLUENCE

Undue susceptibility coupled with unfair or excessive persuasion.

Restatement §177, When Undue Influence Makes a Contract Voidable (Rules, p. 192)

1) Unfair persuasion

a. Of a party under the domination of the other party OR

b. Relationship justifies believing that other part wouldn’t screw him

2) Assent induced by the undue influence is voidable.

3) If assent is induced by undue influence of 3rd party, it is voidable, unless the other party in the transaction acted in good faith and had no reason to know of the undue influence, OR materially relied on the transaction
ODORIZZI V. BLOOMFIELD SCHOOL DISTRICT (P. 535) Teacher arrested for homosexual activity. Co-workers go to his house and ges him to resign saying there will be bad press if he doesn’t. P sues for duress, fraud, mistake and undue influence. Remands on undue influence.

· Undue Influence (Restatement § 177)

· Undue susceptibility to pressure – he was in jail all night
· Excessive pressure / Over persuasion: no requirement of bad faith
· Generally accompanied by (p. 539)

· Unusual time

· Unusual place

· Insistence that business be finished at once

· Untoward consequences of delay

· Multiple persuaders

· Absence of third party advisors

· Statement that no time to consult anyone

· Almost all present here.

· Fraud Claim:

· Misrepresentation

· Knowledge of Falsity

· Inducement (objective standard)

· Reliance

· Damage

MISREPRESENTATION

To Prove Misrepresentation:

1) Factual statements: (164)

a. P was induced by fraudulent or material misrepresentation (see 162 for definitions)

b. P justifiably relied on assertions

2) Opinions: (169)

a. Relation of trust and confidence 

b. Recipient believes the maker has special skill, judgment or objectivity OR

c. Recipient is particularly susceptible
Restatement § 164, When a Misrepresentation Makes a Contract Voidable (Rules, p. 190)

1. When assent is induced by a fraudulent or material misrepresentation upon which recipient is justified in relying, the K is voidable.

2. Unless the other party to transaction in good faith and w/o reason to know of misrep either give s value or relies materially on transaction.

Restatement §162, When a Misrepresentation is Fraudulent or Material (Rules, p. 190)

1) A misrepresentation is fraudulent if the maker intends his assertion to induce assent and

a. Knows the assertion is not factual,

b. Doesn’t have the confidence he implies OR

c. Knows he has no basis for his assertion.

2) The misrepresentation is material if 

a. It would induce a reasonable person to assent OR

b. The maker knows it will induce the recipient.

Restatement § 168, Definition of Opinion (Rules, p. 191)

1) An assertion is an opinion if it expresses belief, without certainty.

2) If reasonable, the recipient may interpret the opinion as an assertion that

a. That the maker doesn’t know of any facts to the contrary OR

b. That the maker knows of facts to justify his opinion.

Can apply to anyone giving an opinion. Is not limited to the circumstances of §169.

Restatement §169, When Reliance on an Assertion of Opinion Is Not Justified (Rules, p. 191)

If assertion is one of opinion only, the recipient is not justified in relying unless
1) Relation of trust and confidence makes reliance reasonable,

2) Recipient believes the maker has special skill, judgment or objectivity OR

3) Recipient is particularly susceptible to this type of misrepresentation.

SYESTER V. BANTA (P. 544) P paid a lot for dance lessons. She sued but was persuaded to sign the release. She wants to sue on tort so first sues to rescind the release, claiming misrepresentation. For P.
· Carey’s statement could be fraudulent and material (Restatement §162), but

· Was her assent induced by it?

· Did she sign b/c of the misrepresentation (she was a good dancer) or b/c she wanted his friendship back?

· Was she justified in relying on it? (Restatement §169)

· No relationship of trust and confidence

· Perhaps believed him to have special skill, judgment

· She was particular susceptible to the misrepresentations.

· P would have done better by claiming undue influence, but she is too vain to do that.
NON-DISCLOSURE

No general duty to dislose.

Restatement §161, When Non-Disclosure is Equivalent to an Assertion (Rules, p. 189)

Non-disclosure of a fact is equivalent to an assertion that the fact doesn’t exist if:

1) Disclosure is necessary to prevent a previous assertion from becoming a misrepresentation, fraudulent or material, 

2) Disclosure would correct a mistake as to

a. A basic assumption of the K and

i. Non-disclosure amounts to failure to act in good faith and in accordance with standards of fair dealing
b. The contents of a writing, OR

3) There is a relation of trust and confidence.

Once you have a non-disclosure that can be treated as an assertion (§161), you must find it:

1) Fraudulent and material (§162)

2) Induced reliance (§164)

a. OR relationship of trust and confidence, etc. (§169) – but this may already be proven under §161(d))

HILL V. JONES (P. 553) P buys home from D later found to have termite damage. Duty to disclose.
· Ps need to prove:

· Sellers have a duty to disclose material information

· Information about termites is material

· Court says information material to the value of the property must be disclosed.

· Buyers relied b/c it was a basic assumption

· Fairness requires disclosure depending on whether:

· Degree of intelligence of parties differs

· Relationship between the parties

· Manner in which information is acquired

· If serendipitously, greater duty to disclose

· Nature of the fact.

· If easily discoverable, less of a duty to disclose.

· Class of person with information.

· Sellers have greater duty b/c more information.

· Nature of the contract.

· Importance of the fact.

· Materiality

· Active concealment of any material fact

UNCONSCiONABILITY

The absence of meaningful choice on the part of one party, and terms unusually beneficial to the other party. Unconscionability tries to fill in gape, where something egregious has happened, but there isn’t any other recourse for this abuse.
Purpose: to avoid oppression and unfair surprise

Must have:

1) Procedural Unconscionability: Abuse of the bargaining model.

a. The absence of meaningful choice on the part of one party or some defect in the bargaining process

b. Requirements

i. Show an adhesion K

ii. High-pressure sales tactics

iii. Confusing or incomprehensible terms

iv. Absence of competing sellers

2) Substantive Unconscionability: Terms of the K.

a. Terms of K unusually beneficial to the other party

b. Requirements

i. Comparative claims: how much greater the harm v. how marginal the benefit

ii. Look for elements of duress, undue influence, bad faith, etc.

UCC §2-302, Unconscionable Contract or Clause (Rules, p. 34)Very rarely enforced.
(1) If K is unconscionable, court may enforce remainder of K or it can throw the unconscionable term out, or it may limit clause as necessary
(2) Parties allowed to present evidence on the setting, purpose, and effect of a K, if it appears that it may be unconscionable

WILLIAMS V. WALKER-THOMAS FURNITURE CO. (P. 567) Installment agreement contained provision that applied payments pro rata to all outstanding leases. Ps defaulted and D sought to replevy all items they had purchased. P isn’t barred from pleading unconscionability.
· Absence of meaningful choice coupled with unreasonable terms.

· Terms of the K (Substantive)

· Inconsistent with trade practice

· Not necessary to achieve stated purpose (collateral)

· In light of circumstances (Procedural)

· K signed at her house

· Clause buried in fine print

· She did not receive copy

· Absence of competing sellers

· Alternatives to the Procedural/Substantive Analysis:

· Uniform Consumer Credit Code

· Whether seller believes buyer likely to default

· Whether buyer benefits from transaction

· Gross disparity with market price

· Whether seller has taken advantage of buyer’s bargaining impairment due to

· Mental impairment

· Lack of Education

· Similar Factors

VOID AS AGAINST PUBLIC POLICY

Judicial refusal to enforce K b/c it is contrary to public policy.
R2 § 178—When a Term is Unenforceable on Grounds of Public Policy

(1) Term is unenforceable if legislation provides that it is unenforceable or the interest in its enforcement is clearly outweighed by public policy

(2) Factors to be weighed for enforcement

a. Justified expectations of parties

b. Forefeiture that would result in no enforcement

c. Special public interest in enforcement

(3) Factors to be weighed for non-enforcement

a. Strength of policy as manifested by legislation

b. Likelihood that refusal to enforce the term will further policy

c. Seriousness of misconduct involved

d. Directness b/w misconduct and term

Covenants Not to Compete

Pros:

· Company won’t want to train an employee if he can take that training and immediately turn it against employer

Cons:
· Limits individual autonomy
· Restrains trade, esp. if it was on its own with no other terms.

Restatement §187, Non-Ancillary Restraints on Competition (Rules, p. 193)

Promise not to compete, if not ancillary to another agreement, is an unreasonable restraint of trade.

Restatement §188, Ancillary Restraints on Competition (Rules, p. 193)

Promise not to compete, ancillary to another agreement, is an unreasonable restraint of trade if:

1) Restraint is greater than needed to protect employer’s legitimate interest
2) That interest is outweighed by

a. Hardship to the promisor
b. Likely injury to the public
i. (In cases involving the professions, public policy concerns may outweigh any protectable interest the remaining firm members may have)
Analyzing Covenants Not to Compete

1) Is in Ancillary?

2) If so, what are employer’s legitimate interests? Look at

a. Time: how long to find replacement, how long before employee’s knowledge becomes stale

b. Geography: how far does it extend if at all?

c. Scope: Substantive coverage

3) Then look at hardships to employee/public

VALLEY MEDICAL SPECIALISTS V. FARBER (P. 599) Covenant not to compete part of physician’s contract. Covenant not enforceable.

· Must be ancillary to another agreement: Yes. Employment agreement.

· Must be reasonable in light of public policy

· No more restraint than necessary to protect employer’s interest (Restatement §188)

· Duration of covenant: 3 yrs too long b/c he was treating people with chronic conditions
· Scope of activity prohibited

· Geographic area

· Dr. didn’t learn his skills from VMS

· Must not outweigh interest of the employee and the public: public interest so high here you need not consider Dr’s interests
· Patients have to travel too far to see doctor

· Medical service is public good

· Blue-pencil: AZ courts “blue-pencil” restrictive covenants, eliminating unreasonable provisions. This goes too far b/c the covenant have an in terrorem effect on departing employees. Employers may therefore create ominous covenants, knowing that if the words are challenged, courts will modify the agreement to make it enforceable. Crossing out items okay, adding and rewriting is not.
Dangers of Public Policy Justifications
Marriage. BORRELLI V. BRUSSEAU (P. 611) Husband promises to transfer certain property to wife if she cares for him after stroke. She did, but estate refuses to transfer property. Promise not enforceable.

· No valid consideration.

· Wife is already obligated by statutory duty to care for husband.

· Public policy interest in marriage.

(Not in case.) If K violates a statute, court can:

1) Declare it void

a. Furthers public policy

b. Easy to administer

c. But may be unjust

2) Refuse to do so absent statutory requirement

a. Troubling relationship with statute – you violated, but it’s OK

3) Take the middle path – Case-by-case balancing test – FAVORED APPROACH

a. Restatement §178 (Rules, p. 193) – If interests are outweighed by public policy. (Lists factors to consider.)
MUTUAL MISTAKE

When some fact has been unearthed or occurred that does violence to substance of K, courts will use these doctrines to avoid injustice.
Restatement §152, When Mistake of Both Parties Makes a Contract Voidable (Rules, p. 188)

1) Fact is a basic assumption on which the contract was made
a. If the assumption is just that it will make money, this usu. isn’t enough
2) Both parties must be mistaken

3) Must have been in existence at time K was made (otherwise, impracticability)

4) K is voidable by adversely affected party unless he bears risk under §154.

5) Determination as to material effect considers any relief by way of reformation, restitution, or otherwise.

Restatement §154, When a Party Bears the Risk of a Mistake—How to Apportion Risk
Party bears risk of mistake when:
(a) It is allocated to him by agreement
(b) He knew at time of K that he had insufficient knowledge but acted anyway, OR

(c) Court reasonably allocates risk to him.

Remedy:

· If mutual mistake amounts to just a written error, appropriate remedy is to reform K to express parties’ actual intent

· Normally, recission and restitution as appropriate

· Courts are inconsistent in their outcomes with these cases

Allocation of Risk by Agreement

LENAWEE COUNTY BOARD OF HEALTH V. MESSERLY (P. 634) Messerly’s sold land containing apartment building to the Pickleses, intended to be investment property, and later discovered it was unfit for human habitation due to sewage system installed by their predecessor in title. Messerlys sued for foreclosure; Pickleses counter-sued for rescission due to mutual mistake. For the Messerlys. No rescission granted.

· Things seemed about even so courts were looking for something that would tip the balance one way or the other.

· Sherwood v. Walker. Barren cow. Court found mutual mistake b/c different in nature (not just value).

· Nature/Value distinction no good any more – to intertwined

· Looks to Restatement §152

· Material effect on performance since lease was to be paid by property’s income

· Looks to Restatement §154(a).

· Finds “as is” clause sufficient to allocate risk to Pickleses by agreement.

UNILATERAL MISTAKE

When one party is mistaken, there is generally no defense to performance, save a few exceptions.
Restatement §153, When Mistake of One Party Makes a Contract Voidable (Rules, p. 188)

Where a mistake goes to a basic assumption and has a material effect on performance, you can void if you do not bear the risk under §154 AND

1) The mistake would make the K unconscionable OR

a. Unconscionable: severe enough to create substantial loss

2) The other part had reason to know or caused the mistake

WIL-FRED’S, INC. V. METROPOLITAN SANITARY DISTRICT (P. 643) Contractor(P) submitted bid that was like way lower than next lowest bid. Realized it was too low, subcontractor had made a $150,000 mistake on a $200,000 bid. Tried to withdraw, but it couldn’t. Sub said it’d be bankrupted if it had to perform. Contractor said it would suffer substantial hardship. K is rescinded.

· Conditions of rescission for unilateral mistake:

· Mistake relates to material feature of contract

· Occurred notwithstanding use of reasonable care

· Quick response to mistake

· Unconscionable: Grave consequences
· Loss of bonding capacity

· Other party can be placed in status quo

· Court thinks city should have known b/c of disparity of bids (as opposed to Drennan)
· Contract hadn’t been formally awarded. School could have awarded K to next lowest bidder

· Due care and status quo requirements not in the Restatement. They are risk assessment factors. Court’s way of dealing with §154.
· Why did Wilfred sue so fast instead of not performing on K and letting District sue for breach?
· K hasn’t been performed, so its easier for other party to be placed in status quo, and the filing of the preliminary injunction held everything. This was terrific lawyering. They got into court before district could dismiss all other bidders.
IMPOSSIBILITY, IMPRACTICABILITY, FRUSTRATION OF PURPOSE

Relate to changes made after K is formed but before at least some part of performance is made. All Qs of law.
Remedy: 

· If you prevail, your obligation under K is suspended. No obligation to perform. Pleader is excused.

· The other party is left without remedy, isn’t placed in situation it was in before contract. No restitution.

Impossibility

Almost exclusively applied to personal service Ks and sale of unique goods b/c everything else has a substitute.
TAYLOR V. CALDWELL (1863) (P. 653) P rented music hall for performance. Hall burns down. Court finds impossibility, b/c neither party at fault.

· Today, we could ask D to pay for concert to be held at another concert hall. But maybe every concert hall is unique?

Impracticability & Frustration of Purpose
Restatement §261, Discharge by Supervening Impracticability (Rules, p. 204)

1) Party seeking discharge was not at fault
2) Non-occurrence of event was a basic assumption of K

a. NOT market downturn

b. NOT war

c. NOT natural disasters, esp. if it is reasonably foreseeable (e.g. hurricane in FL)

3) (unless language or circumstances indicate the contrary).

Frustration of Purpose: change in circumstances renders K meaningless by taking away primary purpose of K. In order to plead this, you have to say that you have no use for K anymore.
Restatement §265, Discharge by Supervening Frustration (p. 205)

1) Purpose must be “principle purpose”
2) Frustration must be substantial
3) Party seeking discharge is not at fault

4) Non-occurrence of event was a basic assumption of K

UCC § 2-615: Excuse by Failure of Presupposed Conditions
Delay or non-delivery is not breach if performance as agreed has been made impracticable by occurrence of event upon which non-occurrence was a basic assumption of K.

Profitability not principal purpose. KARL WENDT FARM EQUIPMENT CO. V. INTERNATIONAL HARVESTER CO. (1991) (P. 655) Dramatic downturn in farm equipment market caused D to sell assets, making it unable to perform under dealer agreement with P. P sues for breach. Impracticability is invalid defense.

· Impracticability

· Not without fault: IH responded by selling assets

· Market shifts almost never allow for impracticability b/c parties entering into K assume market will move. 
· Amount of financial loss irrelevant.

· Frustration of Purpose

· Profitability is not a principal purpose under §265.

· K defines purpose as “establish a dealership”

· Would make Restatement meaningless, since profitability could be seen as primary purpose of every K

· Termination Provision

· Indicated how parties intended to allocate loss and end agreement

· Reduction in Product Lines

· Not intended by parties as a way out of the K

Foreseeability of occurrence. OPERA COMPANY OF BOSTON, INC. V. WOLF TRAP FOUNDATION FOR THE PERFORMING ARTS (P. 664) Contract whereby D was to supply lighting for P’s performance. Thunderstorm causes power outage and D cancelled the performance. D not liable.

· Scott: Disagrees with ruling. Foreseeable that this could happen. Thunder storms common in this area.

Substantial Frustration of Purpose. MEL FRANK TOOL & SUPPLY, INC. V. DI-CHEM CO. (P. 668) D leased building from P in which he stored chemicals. City ordinance passed after K is formed that prevents DiChem from storing hazardous chems in warehouses. D wants out of K. K is enforceable.

· Frustration of Purpose: Principal purpose not substantially frustrated. 

· Property can still be used as a warehouse for non-hazardous chemicals.

· Force Majeure Clause: Clause excuses performance under certain circumstances (Acts of God, Gov’t regulation, etc.) – applicable to performance Ks, but not payment Ks
· Change in Law as grounds to void

· Depends on foreseeability of the change

· Can’t be collusive

modification
Requests for modification of K post-formation but during or pre-performance.
Common Law: modification isn’t enforceable w/o fresh consideration, but court will look all over the place to find it.

R2, § 73, Performance of Legal Duty

Performance of legal duty owed to promisor which is neither doubtful nor subject of honest dispute is not consideration, but similar performance is consideration if it differs materially from what was required by duty in way which reflects more than pretense of bargain.

R2 § 89, Modification of Executory Contract (A contact in which some performance remains to be done by one or both parties.)

Performance modifying duty under K not fully performed on either side is binding

If modification is fair and equitable in view of circumstances not anticipated by parties when K was made, or

To extent provided by statute, or

To extent that justice requires enforcement in view of material change of position in reliance on promise.

Where Modifications Are not OK: No Consideration

ALASKA PACKERS v. DOMENICO Ps contracted as seamen for D, but mid-performance, demanded more pay, threatening to breach, saying equipment was not as promised. Ps had pre-existing duty to work on ship and new K was not supported by fresh consideration.

Employee Handbooks. Some courts have held that modifications to employee handbooks, decreasing employee rights, are unenforceable if not supported by fresh consideration.

· RINCK v. ASSOCIATION OF RESERVE CITY BANKERS Court held that Ds promise to keep Ps job post-merger was not enforceable b/c it wasn’t supported by consideration.
Where Modifications are OK

Unforeseen or Unanticipated Circumstances. KING v. DULUTH 
When party refuses to complete his K b/c of some unforeseen and substantial difficulties in performance, not known or anticipated by parties at outset, and opposite party promises to pay extra for completion, that promise to pay is supported by valid consideration.

Justifiable Reliance/Mutual Rescission: Modifications may be enforced if modification induced justifiable material change in position or reliance and injustice will result if not enforced.

SCHWARTZREICH v. BAUMAN-BASCH P was hired as coat designer at fixed wage for fixed time period, but renegotiated for more money after being offered position at another place. Later, P was let go and sued for increased wage. Modification was result of mutual rescission, followed by new and valid K.

· R2 holds that such rationale is fictitious when rescission and new K occur simultaneously, but court also could have said that it was enforceable b/c of change in circumstances, learning of Ps real worth, and justifiable reliance on new wage.

UCC Approach: modifications are enforceable w/o consideration, w/ several exceptions

UCC § 1-103, Supplementary General Principles of Law Applicable

Common law valid if not displaced by UCC

UCC § 2-209, Modification, Rescission, and Waiver: No new consideration necessary

Reasoning: K modifications, one sided or not, are an everyday affair.

Exceptions

Economic Duress. KELSEY-HAYES v. GALTACO P sold K metal tire parts. Formed K with set price in 1987, 1989 decided to discontinue manufacturing that part. Agreed to keep manufacturing them for several months in exchange for 30% price increase. Month later raised requirement to another 30%. At some point, P stopped paying for castings, amt equivalent to price increases. Modification was under duress.
· Later K supercedes earlier K unless there is duress.
· Duress: manifestation of assent is induced by an improper threat by another party that leaves victim no reasonable alternative.
· K-H had no choice but to accept modification.
· Couldn’t sue b/c G would have stopped supplying.
Bad Faith: Party may only seek modification in good faith when there are unforeseen economic exigencies. Even here, it is bad faith to coerce one by wrongfully threatening breach. (Wrongful if there is a good defense of K)

Statute of Frauds: Reliance that modification will be put in writing. 

BROOKSIDE FARMS v. MAMA RIZZO’S, INC. (1995) (p. 695) P sells D basil. There are some oral price modifications, even tho both parties knew there was a no oral modifications clause in K—D asks P to remove stems from basil, price is increased. D said that they would change the written K, never did. P stopped payment at some point. K enforceable despite no oral modifications statute.
· K falls within dispute of statute of frauds, UCC § 2-201:

· K for sale of goods for price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indivate that K has been made and signed by party against whom enforcement is sought.

· General rule: oral modifications not enforceable

· EXCEPTIONS to written requirement:

· When they do not materially alter underlying obligations

· Where one party reasonably relies on oral promise of another to reduce oral agreement to writing

· Where payment has been made and accepted (This is a TX law, though)

· There was also a No Waiver clause that says that failure to demand full performance doesn’t give rise to waiver
· However, even if there is no waiver, K still falls within rules (and exceptions) of statute of frauds
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