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· I. FUNCTIONS

· Satisfy the societal need for punishment

· Control crime

· Control the government in pursuing the first two objectives

· II. THE TWO BASIC RULES OF EVIDENCE

· A.  Evidence must be relevant  

· Must be probative – the proposition for which it is offered is more likely to be true given the evidence than it would be without the evidence

· Must be material – the proposition that the evidence tends to prove must be one that will affect the outcome of the case under applicable law

· Fed. R. Evid. 401 & 402

B.  The prejudicial effect of the evidence cannot outweigh its probative value

· Fed. R. Evid. 403 prohibits prejudicial evidence

· Evidence must be excluded whenever its probative value is outweighed by its prejudicial effect

· Fed. R. Evid. 404(b) deals with evidence of prior crimes or character

· Evidence designed to show “bad character” may not be introduced in order to show that the accused had an evil disposition and thus was more likely to have committed the offense committed. (Zacokwitz, 1930 – evidence about his gun collection not admitted)

· Special rule for past crimes because it’s trick, as it is very intuitively probative and difficult to decided under the prejudicial balancing test

· Why do we exclude this evidence?

· The jury might convict because a person of bad character should be in jail, regardless of whether they committed the crime.

· The jury might give the evidence more weight than it deserves.

· One of the basic tenets of criminal law is that people should only be convicted based on actions.

· Exceptions to character evidence/prior crimes rule:

· May be used for a purpose other than that of suggesting bad character (i.e. to show motive, identity, etc.)

· Signature exception when modus operandi of other crimes is so unique as to be like a signature

· Rules for sex crimes and child molestation allow evidence of prior sex crimes or child molestation to be admissible evidence (413(a), 414(a)). (This evidence is exempt from 404, but still must pass 403 balancing taste.)

· Impeachment exception: if a defendant chooses to testify, the prosecution may ask questions and present evidence about past criminal behavior during cross-examination and rebuttal

· III. ALL ABOUT JURIES

· A. The Right to a Jury Trial
· Duncan v. Louisiana (U.S. Supreme Court, 1968)

· D was charged with battery, which carries penalties up to 2 years in prison. D’s request for a jury trial was denied.

· The 14th amendment may not apply to certain petty crimes that the 6th amendment would not apply to, this is not one of them. Denying a jury trial is fundamentally unfair.

· What does due process mean?

· The Supreme Court says that due process requires the states to respect those procedural rights that are fundamental—whatever that means. 

· Due process means access to procedural safeguards fundamental to a fair trial.

· Why is a jury fundamental to a fair trial?

· Power to nullify the law

· Brings “common sense” to law

· Injects community values & norms into law

· Harder to corrupt 12 people than 1

· Avoids stereotypes that infect judges

· Creates a society run by man, not law

· B. Jury sentencing

· for the death penalty, jury sentencing is the norm

· for other penalties, jury sentencing is rare

· the jury is not involved in sentencing unless the state chooses to make them involved

· C. Jury Nullification

· United States v. Dougherty (D.C. Court of Appeals, 1972)

· While the jury’s equitable power of nullification is probably necessary in extreme circumstances, allowing an explicit instruction on jury nullification could turn the law into anarchy. 

· the federal courts & most states follow Dougherty and refuse to allow jury instructions about nullification

· Judges may deny it exists

· May dismiss jurors who state desire to  nullify

· Empirical evidence is unclear as to whether instruction or ignorance leads to more appropriate nullification decisions

· Justifications for jury nullification:

· The law may be bad

· The law may be outdated

· Avoids mindless application of criminal laws

· Adds flexibility to the system 

· Check on prosecutor’s discretion

· I. INTRODUCTION

· A. What is punishment?

· The intentional infliction of suffering

· So something like deportation is not punishment because while it may lead to suffering, they are not deported in order to suffer

· Same thing with a troubled teenager committed to a mental hospital

· B. Why do people obey the law? 

· People think of themselves as decent, law-abiding people (conscience)

· Fear of disapproval in their own social group

· People obey laws when they view them as fair, not when they think they’re going to get caught (Tyler’s research)

II. THEORIES OF PUNISHMENT

A. Retribution

Kant (1887)keep in 

· Punishment for punishment’s sake

· Equitable remedy, retaliation

Stephen (1883)

· Punishments give expression to the hatred of society of criminals and criminal acts

· Hatred of criminals is healthy

Royal Commission on Capital Punishment (1949)

· Punishment is the way in which society expresses its denunciation of wrongdoing 

· Punishment must match the crime in terms of severity

· The justification for punishment is not deterrence but rather, expression

Feinberg (1970)

· Punishment is a symbolic way of “getting back” at the criminal, of vindictive resentment

· Condemnation is “resentment” (vengeful attitudes) + “reprobation” (disapproval) 

Durkheim (1984)

· Preserves the cohesion of society by giving a voice to the unanimous aversion to crime

Moore (1987)

· Retributivism is the view that punishment is justified by the moral culpability of those who receive it

· What it is not:

· Retaliation/eye-for-an-eye

· Justification by vengeance of the victim

· The view that preferences of the citizens should be satisfied

· The view that punishment is justified because otherwise you would encourage vigilantism

· Denunciatory

Murphy (on the Marxist view – 1973)

· Criminality has two primary sources: deprivation/need due to poverty and greed/selfishness generated by capitalism

· Punishment is payment for the benefit received from society (in terms of protection, etc. – see Morris, supra), but the poorer classes have received no benefits 

· Society must be restructured to create mutuality of benefits and obligations

Mackie (1991)

· Retributive principles are not defensible based on objective moral truths but are only commonly held sentiments

Moore (1984)

· Presents a “mixed view” where punishment is only justified in cases where both retribution and utilitarianism require such

· Thought experiment #1: Should an innocent individual be punished for the sake of deterrence if the benefit from deterrence is greater than the harm to the individual?

· Thoughts experiment #2: If a rapist was dehabilitated before trial and was incapable of committing further crimes and the gov’t were able to “pretend” to punish him so that others would believe that was, indeed, punished, is there justification for punishment?

· B. Utilitarianism

· Morris (1976)

· There is a reciprocity of benefits and burdens in society and when someone commits a crime they violate this by receiving unearned benefits

· Punishment restores the equilibrium of benefits and burdens

· Bentham (1961)

· Punishment should only be administered in order to prevent some greater evil

· C. Prevention (Increased severity/certainty leads to greater prevention)

· Pros:

· Everyone makes a cost/benefit analysis of future actions, including criminals. As a result, it makes sense to make the costs of crime greater in order to deter future crime. (Bentham 1843)

· Criminals respond to changes in opportunity costs--in the probability of apprehension, severity of punishment, etc.  (Posner 1998)

· Cons:

· High robbery rates’ correlation with low imprisonment rates of robbers may mean that criminals deter the criminal justice system, as they are arresting more and more criminals and cannot keep up. As a result, they incarcerate and try less criminals, putting more robbers back on the street, leading to more robberies. (Wilson 1983)

· Violent criminals are created by shame, and the instinct of self-preservation no longer exists at this point. As a result, criminals are not deterred by severe punishments, as they do not calculate at all, or at least not correctly. (Gilligan, 1996)

· Criminals’ economic lives are often a series of a defaults set in motion decades earlier. Increased certainty is a much better deterrent than increased severity. 3 strikes rules/life imprisonment for small crimes have perverse effects in that if a robber is going to face a life sentence, there is no additional punishment for committing a worse robbery or murdering all the witnesses. Increased severity may also reduce the rate of conviction if judges/jurors are aware of the penalties. (Fleisher 1994).

· D. Shame Punishments

· Pros:

· Shame penalties lead to serious financial hardship and compare favorably with imprisonment as a deterrent (Kahan 1996)

· Cons:

· There is no method for “ending the shame.” As a result, once a criminal is publicly shamed, there may be reduced incentives for discontinuing that behavior for which he has been shamed. (Massaro 1991)

· Shame is the cause of all violence. (Gilligan 1996)

· Shame punishments are dangerous because they delegate to punishment responsibility to the uncontrolled populous (Whitman 1998)

· E. Moral Influence

· Andenaes (1952)

· Punishment has 3 generally preventive effects—deterrent, moral inhibitions, and stimulating law-abiding conduct

· Even if there is no CBA going, the second two reasons might justify punishment for preventive reasons

· Seidman (1984)

· Punishment is important for moral condemnation

· Robinson & Darley (1997)

· People do not abide by the law because of fear of punishment, but rather because they fear social disapproval and because they perceive themselves as moral beings

· The U.S. justice system is important for norm-setting as there is no one religion, etc. 

· The system must deliver punishment according to desert in order to remain credible and retain its norm-setting function

· F. Rehabilitation

· Cons:

· Paternalism in rehabilitation has no place in our society (Moore 1984)

· First, paternalistic reform allocates scarce resources away from more deserving groups

· Second, we value liberty and paternalism is discouraged

· Third, recasting punishment as treatment leads to dangerous moral blindness

· Von Hirsch & Maher

· Widespread programs are less effective than experimental programs

· Treatment length/assignment cannot correlate well with blameworthiness to be effective

· Treatment assignment that doesn’t rely on blameworthiness might rely on unfair criteria such as social/personal characteristics

· G. Incapacitation as justification for punishment

· Pros:

· It costs twice as much to release a prisoner as to lock him up for another year (prison costs vs. cost of future crime to society) (DiIulio 1996; note that his claims are exaggerated)

· Selective incapacitation is effective in that a large number of crimes are committed by a small number of people

· Cons:

· Unfair to punish people for crimes they haven’t yet committed and may not commit

· Predictions about who will commit crime are inaccurate

· Prediction variables about crime correlate to minorities

· H. Mixed theory (a.k.a. “the right theory”)

· Never exceed degree of fault, AND

· Only punish when it serves a social purpose.

· I. DEFINITION 

· In general, the commission of a crime requires an affirmative act OR the failure to act where there is a legal duty to do so.

· II. NO ACTION DEFENSES NEGATIVE THE ACTUS REUS ELEMENT

· Hypnosis

· Sudden medical incapacitation

· Somnambulism (sleepwalking)

· Cogdon sleepwalking case - axed her daughter; but was acquitted because the act of killing itself was not, in law, regarded as her act at all.

· Involuntary actions

· Martin v. State (Ala. App., 1944)

· D was intoxicated at his home, where police arrested him and took him to a public highway where he was let out and allegedly “manifested a drunken condition” by using loud and profane language. He was convicted of being drunk on a public highway. D’s conviction overturned as a voluntary appearance is presupposed. 

· The MPC requires that liability be based on a voluntary act (but does not require that all acts be voluntary). 

· Unconsciousness 

· People v. Newton (Cal. App. 1970)

· Defense presented expert witnesses to substantiate the viability of the claim that D went into shock from being shot and did not shoot voluntarily. Judge should have allowed a jury instruction on an “unconsciousness” defense.

· III. LEGAL DUTY

· A. In General

· Legal duty is required for crimes of omission

· Only exists where established by existing Tort law

· The weigh of the burden to help doesn’t matter in determining duty

· B. Certain Relationships

· The only blood relationships that create a legal duty are parent-child and spouse-spouse

· People v. Beardsley – no duty to a woman not his wife
· Man spending a weekend with a woman not his wife owed no legal duty to the woman who took a fatal dose of morphine. Man failed to call a physician and she died.

· Pope v. State (Md. App. 1979)

· D took in young mother and infant, who later died from abuse. Court held a third party can only be convicted of child abuse when they are the parent, adoptive parent, in loco parentis to, or responsible for the supervision of a minor child under the eight of 18 AND in some way accountable for the acts of abuse. In this case, while the D had taken in the mother and child, the mother was constantly present and the D never therefore took over supervision of the child. Good Samaritan behavior should not be punished with this sort of responsibility and people should not be obligated to supervise any child when they suspect a parent may not be capable.

· Jones v. United States (D.C. Cir., 1962)

· Jones at some point took the infant child Green into his/her house. The child died from neglect, and Jones was convicted of involuntary manslaughter through failure to provide for the child. The failure to instruct the jury on legal duty was plain error. There is a real issue of fact regarding the issue of Jones’ legal duty, and the jury needed to be instructed that a legal duty was an element of the crime. 

· C. Voluntarily provided assistance and isolated the victim

· People v. Oliver 

· There was a legal duty for a woman who took a man home from a bar, gave him a spoon so that he could take heroin, and left him after he collapsed in her house and was unresponsive. Later she directed her daughter to drag him outside where he would not be visible to neighbors, and later when she thought he was probably dead, to call the police. 

· D. Created the danger

· Jones v. State

· Man raped a 12-yr-old who then jumped into a creek and drowned. There was a legal duty as the jumping was a direct result of the rape, and the man was convicted of second-degree murder.

· E. Contractual Duty

· F. Statutorily Imposed

· A few states have enacted Good Samaritan statues, which make it criminal to refuse to rescue a person in emergency situations

· Most civil law countries have general Good Samaritan statutes

· G. Reasons for not imposing a duty

· Discourage altruism

· Line-drawing problem

· Infringe on individual liberty

· Vagueness of defining duty

· Overkill (too many helpers)

· I. BASICS

· A. Definitions

· 1. the general sense of the phrase means that mental culpability that accompanies the crime

· 2. more narrow use, mens rea refers only to the mental state required by the definition of the offense to accompany the act that produces or threatens the harm

· B. Four questions to ask

· 1. definitional – what do the different levels of culpability mean?

· 2. factual – what do we think the person’s mental state was? (jury question)

· 3. procedural – what was the minimum level of culpability that the jury was required to find to convict? (most important question)

· 4. normative – what should be the level of culpability the jury should be required to find to convict?

· Specific intent vs. general intent

· not used in the model penal code, but used in some states

· specific intent crimes must be done with some specified further purpose in mind (i.e. the requirement for burglary that a person break and enter with the further objective of committing a felony inside) OR require the defendant to have actual knowledge of some fact or circumstances

· general intent usually means that the defendant can be convicted if he did what in ordinary speech we would call an intentional action (regardless of motive/further objective)

· Motive

· generally regarded as irrelevant to liability but highly relevant to sentence

· however some crimes are dependent on future intent, which is really motive (i.e. breaking and entering with intent to commit a felony)

· Regina v. Cunningham (Britain, 1957)

· Facts: Appellant broke off gas meter in basement of apartment. Holding: Malicious means either an actual intention to do the particular type of harm that was in fact done or recklessness as to whether such harm should occur or not. 

· Regina v. Faulkner (pg. 206)

· II. FOUR LEVELS OF CULPABILITY UNDER MPC (MPC § 2.02)

· A. Purposiveness

· conscious object to perform an action of that nature or cause result

· “conscious object to engage in conduct of that nature or to cause such a result”

· B. Knowledge

· aware of a high probability of the fact/conduct

· C. Recklessness

· the actor was aware of a substantial and unjustifiable risk, but acted anyway

· if there is no requirement of mens rea in the statute, MPC states will usually default to recklessness

· D. Negligence

· negligence is the least culpable because the person acts inadvertently; they should've been aware of the danger

· criminal negligence is not the same as civil—usually requires a gross or wanton departure from the standard of care 

· Santillanes v. New Mexico (N.M., 1993) - a criminal statute requires criminal negligence, not ordinary civil negligence.

· E. One must be proved in respect to each material element of the crime

· the nature of the forbidden conduct 

· the attendant circumstances

· or the result of conduct

· III. WILLFULL BLINDNESS

· many states require that the instruction can only be given to the jury when the evidence establishes that the defendant was aware of the high probability and the defendant purposefully contrived to avoid learning of the illegal conduct.

· MPC 2.02(7)

· United States v. Jewell (Ninth Circuit, 1976)

· A willful blindness is appropriate for this statute, as drug dealers would no doubt make use of deliberate ignorance if it were a valid defense. There is no legitimate interest of the accused that is prejudiced by the willful blindness standard as the state of mind differs from positive knowledge only where the ignorance was solely and entirely a result of conscious avoidance.

· IV. MISTAKE OF FACT

· A. General

· ignorance or mistake is a defense when it negates the existence of a state of mind that is essential to the commission of an offense

· the mistake need not be reasonable if the crime or element requires acting purposely or knowingly (MPC view § 2.04)

· the mistake needs to be reasonable to defend against negligence or recklessness (MPC view)

· some states have deviated from the MPC and require the mistake to be reasonable in all cases

· 3 main theories:

· B. Lesser Moral Wrong

· Can transfer mens rea from a lesser moral wrong
· In cases where the act is morally wrong, regardless of the mistaken fact, ignorance of said fact is not an excuse. 

· Discredited, except in cases of sexual misconduct
· Regina v. Prince (Britain, 1875)

· D was convicted of taking a girl under the age of 16 from her parents without permission, but he reasonably believed the girl was 18, as this is what she told him. Since taking a girl away from her parents without permission is reprehensible regardless of age, the man takes on the risk that the girl is not over the age of 16. The act is morally wrong, and it doesn't matter whether he knows.

· Bramwell's view has been justified based on the idea that statutes have two parts--a conduct rule directed at the general public and a decision rule directed a legal officials. 

· The conduct rule condemns the conduct (taking the girl without permission)

· The decision rule tells the legal system how to behave (only prosecute if the girl was under 16). In this way, the D broke the conduct rule, and so it doesn't matter that he didn't know she was under 16. 

· It has also been defended based on the idea that courts should excuse a mistaken offender only when his mistake shows that he did not fail to internalize society's moral norms. However, many commentators have rejected this argument, based on the idea that community ethics should play no role if they are not actually codified as crimes. Bramwell's interpretation basically allows the court to create new crimes.
· White v. State (Ohio App., 1933)

· D abandoned his wife, who turned out to be pregnant. He did not know at the time that she was pregnant. Abandoning a pregnant wife is punishable under Ohio law by imprisonment. Mistake is not a defense. He committed an immoral act, and faced the risk of such action being a felony.

· C. Lesser Legal Wrong

· Culpability cannot be transferred horizontally between crimes but can be transferred vertically between a lesser crime and a greater crime 

· Adopted in half the states or so

· Lopez - D convicted of selling marijuana to minor, despite honest belief that buyer was of age – selling marijuana at all is a legal wrong

· D. MPC/Liability Proportionate to Fault

· Under MPC, must have at least recklessness mens rea for every element (1/2 of states)

· MPC 2.03

E. Mistake of fact in statutory rape (and similar crimes)

· People v. Olsen (California Supreme Court, 1984)

· Trailer case; reasonable mistake is not a defense to these sorts of crimes. There is a strong public interest/policy in protecting children of “tender age.” 

· Model Penal Code:

· Strict liability for crimes for which the statute turns on the child being under 10, reasonable mistake is allowed as an affirmative defense when the crime turns on the child being younger than some age that is older than 10.

· Most jurisdictions do not allow a defense to statutory rape based on reasonable mistake of age, although some allow the defense by statute or judicial ruling. 

· V. STRICT LIABIITY CRIMES

· A. General & When Acceptable

· No mens rea AT ALL is required

· May be acceptable for “public welfare offenses”:

· United States v. Balint (U.S., 1922)

· In this case ignorance is not a defense. Strict liability is appropriate in cases such as these where the benefit of protecting the innocent purchaser outweighs the cost of punishing innocent sellers, as Congress did here. In these types of statutes, the emphasis is on social betterment, rather than actual punishment for the crime. This puts the burden on the seller to make sure they are complying with the statute.

· United States v. Dotterweich (U.S., 1943)

· The mislabeling statute at issue is within a category of legislation that imposes penalties as an effective means of regulation. The statute has the protection of consumers where they are unable to self-protect, and it makes since to put the burden of hazard upon the person “otherwise innocent but standing in responsible relation to a public danger.”

· Unacceptable for non-public welfare offenses:

· Morissette v. United States (U.S., 1952)

· Appellant was prosecuted under a statute which makes it a crime to “knowingly convert” government property. Court held that the crime required mens rea as this is not a public welfare crime that has no reputational costs, etc. Larceny has traditionally had a mens rea requirement, and when the government went about codifying common law crimes, they frequently did not specifically include an express prescription of criminal intent. 

· Unacceptable for when the regulation would criminalize a broad swath of common activity without a clear Congressional intent to do so:

· Staples v. United States (U.S., 1994)

· D was charged with violating the National Firearms Act, which makes it illegal to possess an unregistered firearm within the definition of the statute, punishable by up to 10 years in prison. Court held that the statute required mens rea, as otherwise the statute would criminalize a broad range of innocent behavior by normal people. The purchase of a gun in most states is not a process that gives notice that it’s subject to criminal regulation. Without a clear statement from Congress that mens rea is not required, we should construe statutes to avoid criminalizing actions of many innocent citizens.

· Presumption in favor of a scienter requirement for each of the statutory elements that criminalize otherwise innocent conduct. United States v. X-Citement Video (U.S. 1994) – knowingly transporting visual depictions of minors.

· B. Justifications for Strict Liability: 

· People would be stimulated to maintain high standards of care if they know that ignorance or mistake will not excuse them (City of Sault Ste. Marie)

· Administrative efficiency/easy to prosecute (City of Sault Ste. Marie)

· “Is it better that ten young persons should be tempted to become drug addicts than that one innocent man should be convicted of being in possession of unauthorized drugs? (Goodshaw)

· In strict liability, while the actor couldn’t have avoided the specific action for which there was no mens rea requirement, he could have avoided the activity (sex, guns, etc.) altogether (Kelman)

· C. Arguments against Strict Liability:

· Violates fundamental principles of penal liability (City of Sault Ste. Marie)

· No evidence that a higher standard of care  (City of Sault Ste. Marie)

· The argument that no stigma attaches does not withstand analysis (City of Sault Ste. Marie)

· Strict liability for business crimes would discourage legitimate activity that we would prefer to encourage. (Johnson)

· There is no evidence that strict liability dissuades careless people from engaging in an activity. It might actually dissuade the most careful, as they are the most likely to not want to take on the extra risk. (Schulhofer)

· Where there is a strictly liable offense, it should not be a crime, but should be reduced to a violation, as culpability is the basis of the criminal law system. (MPC View)

D. Canada’s answer 

· (Regina v. City of Sault Ste. Marie - 1978): There should be three categories of offenses. One with strict mens rea requirements, one with no mens rea requirements, and a third where there is no strict mens rea requirement, but a defendant may avoid liability by proving that he took all reasonable care. This third category should be the presumed category when the legislature doesn’t specify a mens rea.
· VI. MISTAKE OF LAW 

· Generally ignorance of the law is not a defense (i.e., you cannot say you didn’t know something was illegal)

· On the other hand, ignorance of the law that negates a mental state required for conviction is valid (usually this would be a mistake about a different law)

· MPC 2.04(4): Ignorance or mistake as to a matter of fact or law is a defense if [it] negatives the purposes, belief, recklessness or negligence required to establish a material element of the offense and  MPC 2.02(9)

· People v. Marrero (N.Y. 1987)

· D was arrested at a Manhattan club for possession of a loaded firearm in violation of NY penal law. D thought that he was exempt from the provision. Court held that justice to the individual is rightly outweighed by the larger interests on the other side of the scales. Ignorance of the law is not a defense.

· Hopkins – marriage sign case

· Reliance on statement of counsel or even an official representative is not a defense as it would make the advice paramount to the law.

· Regina v. Smith (England, 1974)

· D damaged wall panels and floor boards when moving out. Since he had constructed the walls panels and floor boards himself, he assumed he had the right to destroy them. The trial court held that actus reus only modified the “causing of damage” and not that it was to “another’s property.” The court held that since the mental state obviously modified damaging another’s property, his mistake nullifies the mental element and he cannot be guilty. 

· Reliance on a court’s interpretation of the law:

· United States v. Albertini (9th cir. 1987)

· D engaged in a peace demonstration after being ordered to stay off the base. He was then sued for violating the USC, but won at Ninth Circuit under first amendment protection. After the ninth cir. Decision but before the supreme court took cert, the D engaged in several additional demonstrations. Later, the supreme court took cert on the initial case and overruled the 9th circuit. The gov’t then prosecuted based on the interim demonstrations. Reliance on the earlier 9th cir. opinion was a valid mistake of law. 

· Notice of the law may be required for due process reasons in some circumstances:

· Lambert v. California (U.S. 1957)

· Los Angeles has an ordinance which requires anyone convicted of a felony to register as a convict within 5 days of moving to the city. D was arrested on suspicion of another offense, and charged with this offense. 

· D should have been allowed to offer a defense of ignorance of the law because notice is a requirement of due process. While there are some instances in which knowledge has not been required (Balint, Dotterweich), these instances are ones in which the behavior itself provided knowledge that it would probably be subject to regulation or was “wrongful.”

· I. ELEMENTS OF RAPE (as defined by the majority of states)

· intercourse (about half the states, including MD and NY, still require victim to be a woman)

· nonconsent – often encompasses resistance

· force – means physical force

· mens rea

· II. FORCE

· A. Traditional Rule

· Evidence of physical force is required (State v. Rusk, Md. App. 1981; keys case)

· why might the courts insist on force in addition to non-consent?

· Line drawing problem (no doesn’t always mean no)

· Need a clear line to mark what is and isn’t permissible

· Force must be aberrational force.

· State v. Alston – boyfriend pushes legs apart; not enough showing of force.

· B. The New Jersey Rule

· NJSA defines “sexual assault” as the commission of “sexual penetration…with another person” with the use of “physical force or coercion.” 
· State in the Interest of M.T.S. (N.J., 1992)

· Under the NJ definition, any act of sexual penetration engaged in by the defendant without the affirmative and freely-given permission of the victim to the specific act of penetration constitutes the offense of sexual assault; any amount of force against another person applied in the absence of what a reasonable person would believe to be affirmative and freely-given permission to the act of sexual penetration. So basically, the amount of force used to accomplish the act is enough if given without apparent consent. 

· C. MPC’s “Gross Sexual Imposition”

· “A male who has sexual intercourse with a female not his wife commits a felony of the third degree if:

· He compels her to submit by any threat that would prevent resistance by a woman of ordinary resolution; or

· He knows that she suffers from a mental disease or defect which renders her incapable of appraising the nature of her conduct; or

· He knows that she is unaware that a sexual act is being committed upon her or that she submits because she mistakenly suppose that he is her husband.”

· III. NON-CONSENT

· A. 3 approaches to consent

· traditional: nonconsent requires “no” – silence means consent

· majority: verbal “no” is necessary and sufficient to establish nonconsent

· minority: silence means nonconsent – must have affirmative freely-given consent (NJ - M.T.S.)

· B. Deception

· Fraud in the inducement does not invalidate consent (People v. Evans, 1975 – D claimed to be shrink)

· Fraud in the factum does invalidate consent (because consent is not to the actual act)

IV. MENS REA

· A. Mistake of fact as to the victim’s consent

· Penn. and Mass. don’t allow a mistake of fact defense at all, even if reasonable (strict liability as to consent) (Commonwealth v. Fischer, PA 1998 – college freshmen case)

· Most courts allow a mistake of fact defense, if the mistake was honest and reasonable (Commonwealth v. Sherry, MA 1982)

· Some courts require a negligence or recklessness standard for the defendant’s state of mind—i.e. if he was negligent as to making sure he had her consent. 

· Britain has a recklessness standard (either the defendant knew consent was lacking or didn’t care whether or not it was lacking)

· I. GRADING OF HOMICIDES
· A. Common Law
· Murder, 1st degree
· malice + willful, deliberate, and premeditated 
· Murder, 2nd degree
· Malice, but no premeditation
· Malone recklessness (extreme indifference to human life)
· In the commission of a felony inherently dangerous to human life 
· Voluntarily manslaughter
· Heat of passion (provoked murder)
· Involuntary manslaughter
· Recklessness or criminal negligence
· Misdemeanor-manslaughter rule
· B. MPC

· Murder (210.2) 
· Purposive homicide; OR
· Knowing homicide; OR
· Reckless homicide w/ extreme indifference to human life; OR
· Such recklessness is presumed if committed during a felony
· Manslaughter (210.3)
· Reckless homicide
· Murder with extreme mental or emotional disturbance
· Negligent Homicide (210.4)
· Homicide committed negligently
· II. PREMEDITATION

· A. Required for Murder 1

· B. Two Main Views

1. The only requirement of premeditation is that there is intent at some time before the commission of the murder, even if it is right before pulling the trigger. (Commonwealth v. Carroll - Penn., 196) – wife w/brain injury; shot in bed after fight)

2. Premeditation is not the same as a mere intent to kill. Sudden impulse by definition has no deliberation. (State v. Guthrie, W.V. App. 1995 – dishtowel flicking case)

· Carroll & Guthrie basically represent the current split in American jurisdictions over the meaning of premeditation 

· III. PROVOCATION 

· A. Traditional View

· Verbal provocation alone is not enough to mitigate murder charges on the ground of reasonable provocation.

· Girouard v. State, Md. App. 1991 – army couple

· The provocation must be immediate

· The provocation must fall into certain accepted categories

· B. Modern Approach (minority view)

· Verbal provocation may be enough to mitigate murder charges if it would provoke a reasonable person

· Maher v. People, Mich. 1862 – wife w/other man in woods

· C. MPC View: Extreme Emotional Disturbance

· Some of the states that have adopted the MPC’s “extreme emotional disturbance” formula for mitigation to manslaughter have subsequently returned to common law formulations

· Unlike the common law, the “extreme emotional disturbance” defense does not require a provocation or triggering event. (although it does require a reasonable explanation or excuse). 

· The MPC’s use of “situation” allows the court some flexibility and determining what sort of subjective features should be included in the defendant’s “situation.”
· People v. Casassa (N.Y., 1980) 

· The test for extreme emotional disturbance should consist of both an objective and subjective part. The subjective part asks whether the acted under “extreme emotional disturbance,” looking at it from the defendant’s viewpoint. The second tests the “reasonableness” of the of the disturbance from an objective standpoint, i.e. a reasonable explanation or excuse for the disturbance under the circumstances of a reasonable person in the defendant’s situation. 

· IV. UNINTENDED KILLINGS/INVOLUNTARY MANSLAUGHTER

· A. Wanton or Reckless Conduct Standard

· Commonwealth v. Welansky (Mass. 1944) – night club fire

· While wanton or reckless conduct usually consists of an affirmative act, it can consist of a failure to take an act in a situation such as this where the defendant has an affirmative duty. The judge was correct when he defined “wanton or reckless conduct.” “The essence of wanton or reckless conduct is intentional conduct, by way either of a commission or of omission where there is a duty to act, which conduct involves a high degree of likelihood that substantial harm will result to another.” Subjective awareness of danger is required, but if a reasonable person would’ve been aware of danger, you will be impugned to have such subjective awareness. 

B. Simple Negligence Standard (rare—Wash. later repealed this statute)

· State v. Williams (Wash. App., 1971) – Indian parents

· A reasonable person would have been sufficiently put on notice of the gravity of the baby’s symptoms in time to seek help and prevent the child’s death. Washington does not require gross negligence—only mere or simple negligence, based on a reasonable person standard. 

C. MPC View

· Recklessness is required for manslaughter, but negligence (defined, once again, by not meeting the standard of care “that would be exercised by a reasonable person in his situation”) for a lesser crime of negligent homicide. 

· V. THE FELONY MURDER RULE

· A. General

· The felony-murder rule is judicially created

· The felony that serves as the basis for application of the rule must be both the but-for and proximate (foreseeable) cause of the death

· Contra, People v. Stamp, Cal. App. 1969 – robbery caused heart attack; Court held only but-for cause required; death need not be foreseeable to apply felony-murder rule

· King – airplane crash while trafficking drugs; proximate cause not met

· MPC View

· The MPC recommends eliminating the felony-murder rule and replacing it with a rebuttable presumption of the required mens rea for cases involving dangerous felonies (states have not really followed the MPC in this area)

· Michigan has abolished the rule, other states have limited it to inherently dangerous felonies or to felonies that require recklessness/intent

· B. Misdemeanor-manslaughter rule (aka the “unlawful-act doctrine”)

· Provides basis for involuntary manslaughter conviction without requiring proof of recklessness or negligence

· A killing in the commission of an unlawful act not amounting to a felony is involuntary manslaughter (typical common law formulation)

· Many states restrict the doctrine by use of proximate cause, not applying it to “regulatory offenses,” only when the offense violates a law designed to protect human safety, or when the misdemeanor rises to the level of criminal negligence

· C. Limitations

· Inherent Danger to Life Limitation

· The felony-murder rule has been limited in most places to felonies which are inherently dangerous to life and likely to cause death. (Regina v. Serne, Britain, 1887 – arson case)
· California’s “abstract definition” rule

· To determine whether the felony-murder rule is applicable, the court should look at the abstract definition of the felony to determine whether or not it is inherently dangerous to life. It should not look at the specific facts and circumstances of the felony as committed by the defendant. (People v. Phillips, Cal., 1966 – chiropractor/cancer case; People v. Satchell, Cal., 1972 – concealed weapon case)

· Full circumstances test

· The proper test is to look at the full circumstances of the case. While it may be possible to commit a particular crime without endaring life, if it is obvious that the individual facts of the case make the commission of the felony dangerous, the rule applies. (People v. Stewart, R.I., 1995 – mother on crack binge)

· Drug distribution

· jurisdictions are split on whether or not drug distribution is an inherently dangerous felony

· The Merger Doctrine

· Original California Rule

· If the crime is an “integral part of” and “included within” the crime of homicide, the felony-murder rule is not applicable. (People v. Smith, Cal. 1984 – child abuse wherein the direct assault of the child formed the basis for both the child abuse and the homicide charges).

· Modified California Rule

· CA later refined its application of the merger rule in People v. Hansen. It rejected the Ireland test (used in Smith) and urged the court to determine on an ad hoc basis whether a particular felony should form the basis of a felony-murder instruction by asking whether doing so would elevate all such felonious assaults to murder or otherwise subvert the legislative intent. 

· VI. THE DEATH PENALTY

· A. General

· Public support for the death penalty remains high (as much as 71%)

· 12 states do not authorize the death penalty, many others rarely impose it, and nine additional states have had no executions in the modern era

· 5 states account for 2/3 of all executions between ’77 and ’98 (TX, FL, LA, MO, and VA)

· substantial evidence that some innocents are killed (Hugo A. Bedau) and that many post-conviction appeals focus very narrowly on procedural issues and do not address actual questions of guilt

· Ernest Van Den Haag: errors in the system do not justify abolishing the system; retributionist system; may save more innocent lives than it kills

· Most states do not allow challenges based on DNA evidence much later when the technology was not allowed at the time of the conviction

· Inadequate representation of death-row inmates at their initial trial is pervasive and problematic

· B. The Supreme Court Cases

· McGautha v. California – held that unfettered discretion to the jury was not unconstitutional

· Furman v. Georgia (1972)  – held that capital punishment (as then administered in GA) violated the 8th amendment because there is no discernable basis for those who are sentenced to death vs. those that are not

· There was no majority opinions and it was unclear whether the death penalty was per se unconstitutional 

· 2 types of legislation came out of the decisions: some making capital punishment mandatory in certain cases, others establishing guidelines

· Gregg v. Georgia (1976) – held that the death penalty is not per se unconstitutional and upheld GA’s revised statute as correcting the deficiencies in Furman because it requires one of 10 aggravating factors but retains jury discretion. Marshall dissented on the per se issue.

· Woodson v. North Carolina (1976) – a mandatory death sentence for any first degree murder is unconstitutional as it does not provide standards or discretion for individualization 

· Sumner v. Shuman (1987) – mandatory death sentence for narrow circumstances is also unconstitutional

· Jurek v. Texas (1976) – upheld the constitutionality of TX statute that requires the death sentence if the jury answers yes to 3 questions because the questions themselves allow much room for discretion

· Lockett v. Ohio (1978) – struck down a similar statute because it limited the mitigating factors that could be considered

· Penry v. Lynaugh (1986) – forced TX to consider D’s mental retardation and abused background as mitigating evidence

· Graham v. Collins (1993) – upheld similar situation where the evidence was presented within the question of whether the D would prose a “continuing threat to society”

· Coker v. Georgia (1977) – death penalty is disproportionate punishment for the crime of rape

· Enmund v. Florida (1982) – D’s accomplices murdered an elderly couple while he waited in getaway car; court held that the punishment for intentional murder must be more than that for unintentional and the 8th amendment prohibits the death penalty on a D “who does not himself kill, attempt to kill, or intent that a killing take place or that lethal force will be employed”

· Tison v. Arizona (1987) –  the death penalty was allowed in case where the Ds did not actually kill a family (the father did) because there was “major participation in the felony committed, combined with reckless indifference to human life”

· C. McCleskey v. Kemp (U.S. 1987)

· Facts: McClesky and accomplices committed an armed robbery of a store; V was a white cop that responded to a silent alarm and was shot. McClesky, a black man, alleged violation of his due process rights (8th and 14th amend.) because the “Baldus Study” showed substantial evidence in death penalty sentencing based on the race of the victim and the defendant. The study found that black defendants w/ white victims are 4 times more likely to receive the death sentence. 

· Holding: No. There is no evidence that the statute was enacted to further a racially discriminatory purpose, nor is there any evidence that McClesky was actually discriminated again. While there is a risk of discrimination, this is necessary with the power to be lenient and the discretion necessary for the death penalty. Furthermore, allowing McCleskey’s challenge would pave the way for the challenge of any defendant (of other minority groups) when there is evidence of discriminatory discrepancy in sentencing. 

· Brennan’s Dissent: It doesn’t matter that the D can’t prove discrimination in his particular case, as the court has states that a death sentence must be struck down when the circumstances create an unacceptable risk that the punishment was meted out arbitrarily or capriciously. The study shows a substantial risk that he was the victim of discrimination and past practices of discrimination warrant a closer look.

· Blackmun’s Dissent: Rather than requiring a HIGHER degree of scrutiny because it’s a death penalty case, the court applies a lesser standard. The court did not properly apply the equal protection analysis to this case. 

· Stevens’ Dissent: The disparity in sentencing is constitutionally intolerable. The court seems to fear that this would sound the death knell of capital punishment, but that fear is unfounded. 

· Notes: There is enough of a probability of discrimination (60%) that the state wouldn’t be able to fire McCleskey—so why can they kill him with that risk of discrimination?

· What is the justification for imposing the higher burden?

· Jury of peers (state actor for purposes of 14th amendment)

· Slippery slope argument (use attractiveness, gender, etc.)

· Otherwise you’re limiting the discretion of the jury, which is supposedly fundamental in death penalty cases

· I. PUNISHMENT FOR ATTEMPT

· A. Evolution of Law

· At common law, attempts were punished as misdemeanors

· There has been a gradual move towards more severe punishment

· Some states punish as a proportion to the punishment of the completed crime

· Some states follow the MPC in punishing equal to the completed crime, except for crimes that would result in the death penalty or life imprisonment

B. Philosophy

· Stephen

· Justifies punishing the completed crime more because it is in line with the public demand for punishment

· H.L.A. Hart

· Rejects Stephen’s argument; culpability is not measured by outcome alone

· Schulhofer

· Perhaps the goal of the criminal justice system is not only express the social demand for punishment but also restrain that demand and protect from punishment the offender who deserves a less severe penalty.

· II. MENS REA FOR ATTEMPT

· A. Mens Rea Required

· Requires the same mens rea as the completed crime

· Smallwood v. State (Md. App. 1996) – HIV-positive rapist

· The specific intent to kill as required for assault with intent to murder is not present. This case is distinguishable from the other cases that involve the purposeful transmission of HIV as the only evidence to support a specific intent is the act of unprotected sex itself. This is not the same as shooting someone, as the result of death is not probable enough to support the inference that the D intended to murder the women.

· B. Strict Liability/Negligence/Recklessness Cases

· For murder, and some other times, a lesser mens rea (negligence, recklessness) is not enough to support a conviction of the attempted crime, even though it would be enough to support the completed crime

· For this reason, there is no such thing as attempted involuntary manslaughter

· States are split on whether there can be attempted strict liability crimes

· Most states have rejected the idea of attempted felony-murder (i.e. an act committed during commission of a felony that could’ve resulted in death cannot be held to be attempted murder due to the felony-murder rule)

· III. PREPARATION VS. ATTEMPT: The Tests

· A. Last Act Test

· not followed anywhere

· B. The Dangerous Proximity Test

· Conduct that ‘tends to effect the commission of the crime’ is enough to support conviction

· People v. Rizzo (N.Y. 1927) (driving around looking for guy to rob)

· The law must consider those acts only as tending to the commission of the crime which are so near to its accomplishment that in all reasonable probability the crime itself would have been committed, but for timely interference.  In this case, since they had not found or reached the person they intended to rob, the actions were not close enough to the actual commission of the crime to lead the presumption that it would’ve been committed. 

· McQuirter v. State (Ala. App. 1953)

· A black man said something to a white woman and made her think that he was pursuing her. A cop claimed he had stated while in custody that it was his intention to rape her and kill her if she hollered. Physical proximity combined with supposed confession was enough to sustain the conviction of attempted rape.

· C. Substantial Step Test 

· the focus is not on what remains to be done, but only on what has been done so far

· U.S. v. Jackson (2nd Cir. 1977)

· Attempted a bank robbery, rescheduled at last minute.

· Arrested in car before second attempt; upheld under substantial step test.

· D. Equivocality test

· The evidence must be unequivocal to support the intent of the defendant

· A criminal attempt must be supported by an act which is, in and of itself, sufficient evidence of criminal intent. (King v. Barker)

· People v. Miller
· Williams’ criticism:

· many crimes can be accomplished entirely by ambiguous acts (up until the result); court should be allowed to utilize confessions to clarify intent

· E. MPC Test

· § 5.01 – a substantial step that is strongly corrobative of the actor’s criminal purpose (certain steps that are substantial may also require equivocality) 

· examples of actions usually sufficient (§ 5.01(2)):

· lying in wait or searching for the contemplated victim;

· enticing or seeking to entice the contemplated victim to go to the place of the crime;

· reconnoitering the place contemplated for the commission of the crime;

· unlawful entry;

· possession of materials to be employed in the crime which are designed for such unlawful use or which can serve no lawful purpose under the circumstances; 

· soliciting an innocent agent to engage in conduct that constitutes an element of the crime

· Abandonment is an affirmative defense (5.01(4)).

· IV. SUBSTANTIVE CRIMES OF PREPARATION 

· Avoid the law of attempt by making the preparation itself a crime

· Burglary – entering a dwelling with intent to commit a crime inside (not necessary to actually attempt a crime)

· Assault – an attempt to commit a battery (most commonly defined); still more narrowly defined than the tort of assault (intent to cause apprehension is not enough)

· Policing measures – these allow the police to prevent crime

· Restrictions on loitering, prowling, or suspicious behavior

· Antistalking Statutes

· The first one was passed in CA in 1990

· Prohibit following/threatening behavior

· Have mostly survived vagueness and overbreadth challenges (KS statute struck down because it utilized a subjective standard of the vague terms)

· I. ACTUS REUS

· voluntary act that actually either encourages or facilitates the crime

· States v. Gladstone (Wash., 1980)

· Facts: Undercover student went to buy drugs from D. D said he didn’t have enough to sell, but volunteered the name of one Kent. He then gave the undercover student Kent’s address and drew a map.

· Holding: There was no communication with Kent, and he took no actions in association with Kent to accomplish the unlawful action. He did not encourage or induce Kent in any way. 

· II. MENS REA

· A. Traditional Rule

· Knowledge isn’t sufficient—you must have an actual intent to aid or encourage

· Hicks v. United States (U.S. 1893) – Indian/shooting case

· The jury instructions failed to instruct the jury that the acts of words of encouragement must have been used by the accused with the intention of encouraging and abetting the P. 

· People v. Russell (N.Y. 1998) – gun battle

· All 3 defendants acted with the mental culpability required, and they intentionally aided and encouraged each other to create the legal crossfire that caused the death. 

· 3 types of mens rea required

· specific intent to aid principal

· under MPC must be purpose (§2.06(3)(a)

· under common law, may need purpose, or knowledge may b enough if it’s a major crime (Fountain)

· NY Code – recklessness is sufficient, but it’s a misdemeanor

· specific intent as to the results of the principal’s conduct

· mens rea about the attendant circumstances (same as what the principal needs)

· if you encourage an act that results in a reckless homicide, you must be aware of the same risk that the principal is

· You can aid negligent homicide if you encourage the negligent acts that led to the death

· State v. McVay (R.I. 1926) – boiler on ship

· III. CAUSATION

· Wilcox v. Jeffery (Britain, 1951)

· Jazz musician case

· State ex rel. Attorney General v. Tally (Ala. 1894) – telegram case

· But-for cause is not required—it is sufficient that his conduct facilitated a result that would have transpired without it. 

IV. THE PRINCIPAL MUST COMMIT THE CRIME

· State v. Hays (Mo. 1891) – principal tricked D to rob a general store

· To aid and abet, he must assist a principal who commits the acts necessary for burglary. However, Hill did not enter the building with intent to commit a felony, so he did not have the requisite mens rea and it therefore cannot be impugned to D.

· Under the MPC (and increasingly in the common law) the accomplice can be convicted of aiding and abetting even if the principal is acquitted or never prosecuted

· V. MPC ON AIDING & ABETTING

· § 2.06 (3) – guilty of aiding and abetting whether the person aids or attempts to aid another person in planning or committing the offense

· § 2.06 (3) (a) (i) – makes solicitation the basis for accomplice liability 

· § 2.06 (2) – solicitation is established even if the actor fails to communicate w/the person he solicits to commit the crime

· § 2.06 (3) (a) (iii) – a person can be an accomplice if he has a legal duty to prevent the offense and he fails to do so with the purpose of promoting or facilitating the crime 

· A. Intro

· substantive crime AND provides a basis for attributing derivative liability 

· MPC § 5.03

· Collateral Effects (prosecutorial advantages of a conspiracy chrarge)

· Hearsay exception

· Joint trials

· Derivative liability for substantive crimes

· B. The conspiracy exception to the hearsay rule

· Hearsay – “a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.” –Fed. R. Evid. 801

· Conspiracy exception – Exception for statements made during a conspiracy and in furtherance of it (even blame-shifting statements that are likely to be lies)

· The justification is basically that if the conspirator is held responsible for his coconspirator’s actions, he is also responsible for his words

· Krulewitch v. United States (U.S. 1949) 

· The Court of Appeals’ theory that the statement was made in furtherance of a continuing subsidiary objective of the conspiracy, since conspirators always expressly or implicitly agree to prevent detection, prosecution, etc is bogus, as it would allow a hearsay exception for basically any conspiracy case. 

· Bootstrapping

· In United States v. Glasser, the Court held that the hearsay declarations of a coconspirator became admissible only if there is independent proof that the conspirator exists and that the defendant was connected with it (i.e., the existence of the co-conspiracy cannot be based on the hearsay)

· In Bourjaily v. United States, the Court overruled itself and said that hearsay becomes admissible under the Fed. R. of Evid. Whenever the judge determines by a preponderance of the evidence, including the hearsay, that the defendant was a member of the conspiracy.

· Some states have rejected the Bourjaily approach

· C. Derivative liability for substantive crimes

· Pinkerton v. United States (U.S. 1946) – brother was in jail during crime

· In a continuous conspiracy, the overt actions of one party may be the act of all without any new agreements specifically directed at that act or any direct evidence of participation in the act, as long as the act was within the contemplation of the original agreement.

· State v. Bridges (N.J. 1993)

· A co-conspirator may be liable for the commission of substantive criminal acts that are not within the scope of the conspiracy if they are reasonably foreseeable as the necessary or natural consequences of the conspiracy.

· United States v. Alvarez (11 Cir. 1985)

· Murder was a reasonably foreseeable consequence of a drug conspiracy. Defendants who were not in the room when the shooting of an agent occurred are still guilty via conspiracy. 

· The majority of states now reject the Pinkerton rule and hold that conspirators are liable for substantive crimes of their coconspirators only when the strict conditions for accomplice liability are met. Under the MPC, the conspirators must still meet the conditions of § 2.06(3)—the existence of the conspiracy may be used to prove agreement, but it’s not in and of itself sufficient.

· I. SELF-DEFENSE

· A. Requirements

· defendant must REASONABLY believe:

· they are facing a threat that is unlawful AND

· imminent,

· and that the use of defensive force is necessary

· for deadly force, must also reasonably believe they are facing great bodily harm

· B. Reasonableness of the fear of imminent harm

· People v. Goetz (N.Y. 1986) – subway case

· Battered Woman Syndrome

· State v. Kelly (N.J. 1984) (battered woman syndrome – stabbed husband with scissors)

· The expert testimony about battered women syndrome is relevant to the issue of the reasonableness of her fear and her credibility. First, the testimony was relevant to establish the cycle of violence and why she might be particularly attuned to the threats she was facing. Second, it is relevant because it helps to explain why the defendant would not have left the relationship if it was, in fact, abusive.

· To determine whether evidence is admissible, you must first determine what the standard for reasonableness is.

· Imperfect Self-Defense (the belief is honest but not reasonable)

· MPC - § 3.09 – self-defense isn’t a defense to reckless or negligent crimes

· Some states - Voluntary or involuntary manslaughter if belief is unreasonable

· Most states - No defense if your belief of imminent danger is unreasonable

· C. Requirement of Imminent Danger

· The generally prevailing view that force can be used only to rebuff an attack that is imminent, in the sense that it is about to happen then and there.

· State v. Norman (N.C. 1989) – severely abused wife shot husband while asleep.

· Ha v. State (Alaska App. 1995) – inevitable harm is not the same as imminent harm

· MPC View

· Requires that the actor reasonably believed that the use of defensive force was “immediately necessary” §3.04(1) (gives a little more leeway to send questions to the jury)

· Doesn’t require an objective test, but due to §3.09, unreasonable beliefs become manslaughter or negligent homicide

· State Court Relaxations of the Imminence Requirement

· States v. Janes (Wash. 1993) – imminence does not require an actual physical assault; a threat may be enough where there is a reasonable belief that it will be carried out, particularly in abusive relationships.

· D. When can you use deadly force?

· Common law – reasonable apprehension of death or great bodily harm

· MPC § 2.04(2)(b) – threatened danger is death, serious bodily harm, kidnapping, or sexual intercourse compelled by force or threat

· E. Duty to Retreat

· Traditional English view: strict duty to retreat; deadly force was only acceptable after exhausting every chance to flee

· Traditional American View: “a true man who is without fault is not obliged to fly from an assailant” (the “true man” or no-retreat rule).

· Modern rule:

· ½ of the states require retreat when possible

· 6 or so more require the possibility of retreat to be considered in judging necessity

· 1/3 of states still use no-retreat rule

· Castle exception

· Traditional exception whereby someone need not flee their own home

· Commonly allowed by jurisdictions that require retreat (and MPC §3.04(2)(b)(ii)(1)). 

· Most states and the MPC allow the exception for co-occupants, although a few don’t

· F. Initial Aggressor

· Common law view:

· United States v. Peterson (D.C. Cir. 1973) – V was taking windshield wipers from D’s car; was preparing to leave when D came out with a gun and insisted that he not move. V grabbed a lug wrench and headed toward D who shot and killed him. Holding: Self-defense may not be claimed by one who deliberately places himself in a position where he has reason to believe his presence would provoke trouble. 

· Non-lethal aggressors

· Most jurisdictions deny the non-lethal aggressor a right to self-defense even if he is met by an excessive, life-threatening response as the self-defense privilegey is only available to those free of fault

· A few states do allow the non-lethal aggressor to regain his right to self-defense in the case of an excessive response

· MPC view (comment to § 3.04

· Narrower forfeiture: denies justification for the use of deadly force if the actor, with the purpose of causing death or serious bodily harm, provoked the use of force against himself in the same encounter. 

· Does not apply to non-lethal aggressors

II. DURESS

· A. Common law formulation (from Toscano)

· The alleged coercion must involve a threat of harm which is present, imminent and pending and of a such a nature as to induce a well grounded apprehension of death or serious bodily harm.

· The threatened injury must induce a man of ordinary fortitude to yield

· Threats of slight injury or destruction of property are not enough.

· In the case of threats of future harm, courts have generally found that the defendant had a duty to seek assistance from law enforcement. 

· B. State v. Toscano (N.J. 1977) – medical fraud case

· Duress shall be a defense to a crime other than murder if the defendant engaged in conduct because he was coerced to do so by the use of, or threat of, or threat to use, unlawful force against his person or the person of another, which a person of reasonable firmness in his situation would’ve been unable to resist.

· This is the MPC view (MPC § 2.09)

III. LEGAL INSANITY

A. In General

· Post-conviction commitment

· Some jurisdictions rely on civil commitment, which means there’s a hearing after the trial to deice whether to commit the person.

· Other jurisdictions automatically commit all insanity acquittees. 

· A few states have “guilty but mentally ill” statutes

· Most jurisdictions place the burden of proving insanity on the defense

B. Standards

· M’Naghten’s Case (1843)

· A person is legally insane if at the time of the commission of the act, he was labouring under such a defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing; or, if he did know it, that he did not know he was doing what was wrong.

· Davis Standard:

· Insanity means such a perverted and deranged condition of the mental and moral faculties as to render a person incapable of distinguishing between right and wrong, or unconscious at the time of the nature of the act he is committing, or where, though conscious of it and able to distinguish between right and wrong and know that the act is wrong, yet his will, by which I mean the governing power of his mind, as been otherwise than voluntarily so completely destroyed that his actions are not subject to it, but are beyond his control.

· MPC § 4.01

· “A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the criminality (wrongfulness) of his conduct or to conform his conduct to the requirements of the law.”

· Allows impairment of control in addition to cognitive impairment BUT must suffer from either a mental disease or defect and not scattered symptoms (personality disorders are not mental diseases, apparently)

· United States v. Lyons (5th Cir. 1984)

· Rejects the part of the insanity standard that allows defense when there is a lack of capacity to conform one’s conduct to the requirements of the law because there is absolutely no way to distinguish between one who is undeterrable and one who just wasn’t deterred. 

C. Addiction

· Robinson v. California (pg. 929, U.S. 1962)

· Held that punishing an addict as a criminal based on their status as an addict, without any actual act, is a cruel and unusual punishment. 

· Powell v. Texas (pg. 931, U.S. 1968)

· Facts: Defendant was convicted of public intoxication. The trial judge made a finding of fact that the D suffered from chronic alcoholism that compelled the D to do certain things; however, he did not allow this as a defense. 

· Issue: Is the conviction void under Robinson?

· Holding: No. Robinson is not applicable as it voids the conviction due to a lack of an affirmative act, which exists here. Reversing this conviction would lead to locking up alcoholics indefinitely, and would create a line-drawing problem wherein anyone with a strong compulsion could avoid culpability. Finally, turning the law of excuse into a constitutional question would create all sorts of problems. 

· W.V. and Minn. Have both held that criminal punishment for alcoholics charged with public intoxication is cruel and unusual punishment. 

· United States v. Moore (D.C. Cir. 1973)

· Facts: Appellant is a longtime heroin addict convicted for possession.

· Issue: Should conviction be overturned due to his overpowering need to use the drug? 

· Holding: No. Holding that the absence of free will that an addict suffers from is an excuse also excuses the desperate bank robber. Robinson only holds that the one cannot be punished for his status as an addict and does not say that the irresistible compulsion of the ‘disease’ of addiction is an excuse.

D. “Rotten Social Background” Defense

· In United States v. Alexander, Judge Bazelon laid out the idea that the defendant’s social and economic background may have impaired defendant’s behavioral controls to the extent that he’s not actually culpable. 

· Judge Bazelon also felt that the testimony would benefit society and encourage them to deal with social problems. 

· Morse: all environments affect choice, but rarely will environmental adversity completely eliminate a person’s power of choice

· Thomas: Excusing someone based on their economic and social background treats them as less than a person and is paternalistic. 
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