I. THE CRIMINAL JUSTICE SYSTEM
· Three goals of institutions of criminal justice – how do you set up a system that satisfies all three?

· Control crime

· Satisfy social demand for punishment

· Control government itself – fair and predictable in operation

· Retribution, deterrence, punishment

· Proportionality of punishment to culpability

II. PROOF

· Evidence

· People v. Zackowitz (1930) - Z shot and killed Coppola. Told police he armed himself at home, at trial said he carried the gun at all times.  Owned a large assortment of guns.  Issue at trial is premeditation – jury says yes.  

· Issue at appeal is admissibility of evidence that he had the weapons at home. Cardozo concedes that the evidence is relevant but that is outweighed by its prejudicial effect on the D.
· Three points:

· To make something relevant (and presumptively admissible), very slender probative value is sufficient

· Even when evidence is relevant, it can’t be admitted if the probative value is outweighed by prejudicial effect

· Evidence suggesting a bad propensity is automatically assumed to be too prejudicial although it is relevant.
· Admissible evidence must pass rules 401, 403, 404(b).
· FRE 401 – “relevant evidence means evidence being any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence” (even a small change in probability created by the evidence would render it relevant) – defines probative
· FRE 402 – irrelevant evidence is inadmissible

· FRE 403 – “although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice
· Prejudice is “the danger of unfair prejudice, confusion of the issues, or misleading the jury.”  

· Character is prejudicial because it is relevant. Evidence of bad character inadmissible b/c always has prejudicial effect, but evidence of good character generally admissible. Problem lies with jury inability to weight character with proper relevance

· Find: technical definition of relevancy, technical definition of prejudicial, idea of inappropriate relevance

· FRE 404(b) – evidence of other crimes, wrongs or acts is not admissible to prove the character of a person in order to show action in conformity therewith.  It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake of accident.

· Exceptions

· Listed in 404(b) (dissent in Zackowitz)
· FRE 413 – sex crimes - in a criminal case in which the D is accused of an offense of sexual assault, evidence of the D’s commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.

· BUT if D had 3 rape convictions, and 4th crime was murder, the rape convictions would be inadmissible.

· FRE 414 – can use other crimes evidence for child molestation cases

· Signature exception – pattern of prior crimes admissible only when crimes are so particularly distinctive that one must logically say they are the work of the same person.

· Impeachment exception – other crimes evidence used to judge credibility of D if D testifies on his own behalf.  Something that identifies the person committing the crime. 
· Question: if the D introduces good character, does that make bad character admissible?

· The Jury

· Right to a jury

· Duncan v. Louisiana (Supreme Court 1968) - D denied right to jury trial and tried by judge; convicted of a battery in a racially charged school desegregation incident and sentenced to 60 days in jail.

· Right to a jury trial is fundamental , so the 14th amendment guarantees a right of jury trial in all criminal cases which – were they tried in federal court – would come within the 6th amendment due process guarantee. 
· Petty offenses don’t require a jury, but no offense is petty that has a six month sentence.

· (also, an offense is non-petty even if the max sentence is less than six months, if any additional statutory penalties (incl fines) are so severe that they clearly reflect a legislative determination that the offense in question is a serious one.)

· Jury rules

· Main rule is that individuals have a right to a trial by jury of twelve.

· Verdict for D cannot be set aside by judge

· Jury can nullify law by ruling for D

· Judge can’t set aside after they nullify.

· Jury is not told they can nullify and legal system does everything to prevent that

· Judge can overturn conviction that is contrary to the law.

· Importance of jury trial

· Shield for the innocent against biased judge who flouts the law – but there are other procedural safeguards against this

· Shield for the guilty against judge who is following the law

· Laws might not be just

· Achieve balanced application of the law

· A finding of guilt by a jury is not simply a determination that the accused did the acts charged, it also represents a judgment by the jury that the defendant should be subjected to the condemnation and formal punishment that results from a conviction. 
· Laws are fair but subject to oppressive applications (Duncan) and jury a shield to protect unfair application  - safeguard against morally unjust or socially undesirable criminal convictions that less flexible judges might impose.
· But today the jury tries w/o knowledge of or say in sentencing, which is done by judge – so is the jury really a bulwark against governmental oppression?

· Rules v standards

· Clear, bright-line rules preferred - give notice, are easily understandable, application is easily predictable, but are under- or over-inclusive

· Standards are flexible, incorporate community standards, etc but are generally held unconstitutional under the void-for-vagueness doctrine.
· Jury brings the values that come from standards into a rule based system.

· Nullification: 
· Jury’s not-guilty verdict can never be set aside. Jury can nullify the law by acquitting even when guilt is clear, but can’t convict when innocence is clear. Nullification option is protected by law but legal system makes sure jurors never know about it – fundamental ambivalence about trust in jurors and intuition. 

· US v. Dougherty (1972 DC)(p62) - Claim that judge erroneously refused to instruct jury about their nullification rights.  
· Majority holds that nullification instructions would lead to anarchy and chaos and place unfair burdens on jurors; better to leave it at an implicit informal understanding that jurors have this power
· Judge is allowed to expressly deny a nullification instruction because while the power to nullify exists, there is no concomitant right to nullify.

· State v. Ragland (p65-66)– jury nullification is absolutely inconsistent with the most important value of Western democracy, that we should live under a government f laws and not of men….”

· US v. Fernandez  - jurors essentially asked judge if they could nullify and judge said no. Appellate judge said this statement, although false, was the only one the judge could make

· US v. Thomas – Every other juror wanted to convict except one black juror who felt that there was governmental oppression against blacks.  Judge “categorically rejected the idea that jury nullification is desirable of that courts may permit to occur when it is within their authority to prevent it.”  The constitution permits removal wherever there is unambiguous evidence of a juror’s refusal to follow the judge’s instructions.  Juror should be removed from jury if he wants to acquit b/c he thinks law is de minimus, drug laws are unfair, the D was racially targeted, etc. Seems inconsistent w/ Duncan principles of role of jury.
· Conventional view that jury’s role is not to challenge application of the law in its core meaning, but to act to fine tune the law at its outer edges where its application may be de minimus or unfair.

III. JUSTIFICATION OF PUNISHMENT

· theories
· retributive

· not “an eye for an eye”

· Punishment is justified by the moral culpability of those who receive it (M.Moore).

· Degree of fault, not seriousness of crime, becomes central

· Just desserts

· Vengeance 

· Theory of benefits and burdens (Morris). Punishment restores the equilibrium.
· Society is composed of rules that forbid various forms of harmful conduct; compliance with these rules burdens each member of the community that exercises self-restraint. These same rules provide a benefit in the form of noninterference by others with what each person values such as continuance of life and bodily security. As long as everyone follows the rules, equilibrium exists. If a person fials to exercise self-restraint when eh could have, when he renounces a burden which others have assumed, he destroys the balance. He becomes a free rider b/c he has the benefits of the system w/o accepting the burdens. It is therefore fair to require payment of the debt to society (ie punishment proportional to the debt owed, ie the crime committed)

· Murphy – How do you assess culpability in a world that has these background social conditions?  In talking about poverty, how do you assess blame and fault?  
· Do we have a moral obligation to punish when the D is blameworthy, or a moral obligation not to punish when the D is not blameworthy? 

· Kant – Guilt is a prerequisite for punishment. There is an affirmative duty to punish people. 

· Utilitarian

· Punishment of past offenses is justified because of the greater social good of preventing future offenses.

· Rational Actor Model (Bentham)

· Criminals do a cost benefit analysis and if the value of the pain > the magnitude of the pleasure, he will not perform the act

· Rational actors who are forced to commit crimes or who want to commit crimes are presumably influenced by conventional sanctions and are deterred by increased severity and probability of detection.  

· Street hustlers only seek short term benefits and don’t look at long-term costs.  They may be rational but the costs and benefits are discounted by their inability to look long-term.

· For people how have unconventional preferences and whose relative costs and benefits are irrational, conventional costs and sanctions may have unpredictable results.

· General deterrence – D is punished in order to convince the general community to forgo criminal conduct and to habituate the community to act lawfully

· Deterrence through moral influence

· Robinson and Darley – People obey the law because (1) threat of legal punishment, (2) disapproval of social group (normative social influence), (3) consider themselves moral beings who want to do the right thing (internalized moral standards).  Critical determination of effectiveness of law enforcement is the perceived reciprocity of the system.  

· Specific deterrence

· Deterrence through threat of imprisonment

· Deterrence through stigma and expressive condemnation

· Formal shaming

· Positives: psychological cost, reduces economic opportunities, inexpensive, more likely to be imposed than incarceration

· Negatives: Sometimes emotions of shame or problems of self esteem are the cause of punishment (Gilligan) so systematically imposing shame may exacerbate behaviors.  If economic opportunities are diminished, people turn to illegal income

· Three justifications: prevention, rehabilitation, incapacitation 

· Rehabilitation

· Moore- two approaches:
· Treatment that makes criminals safe to us
· Treatment that not only makes criminals safe to return to the streets, but helps them lead successful lives. Paternalistic rehabilitative theory w/ lots of problems.
· Von Hirsch and Maher – socially critical perspective – rehab programs more successful when focused on selected subgroups of offenders screened for amenability.
· Incapacitation

· Four issues:
· Problems of prediction – false positives
· Fiscally costly
· If incapacitation is cost justified, is there a less costly and better alternative?
· Is it permissible to impose restrictions on a person’
· Mixed theory 
· (Michael Moore p 114) – punishment is justified if and only if it achieves a net social gain and is given to offenders who deserve it.  Giving just deserts and achieving a net social gain, in such a case, are each individually necessary but only jointly sufficient conditions justifying punishment.
· Some proponents of mixed theory argue that the general aim of the criminal justice system is to deter criminal behavior (utilitarian approach) but apply retributive concepts of just deserts in determining whether and how much to punish a particular person.  Ie, homicide statutes intended to deter homicide, but D should only be punished if he is morally blameworthy, and if he is blameworthy, his punishment should be proportionate to his level of blameworthiness.

· Hit man – why should you make a deal? Mixed theory the only one that justifies giving the hit man less punishment in order to get the higher-up.

· Negative retributivism – guilt is a necessary condition of punishment. Like retibutivists, would not punish an innocent person unless it would do some good, and like utilitarians, would not punish a guilty person unless it would do some good.

· retributive v. utilitarian

· Utilitarian – punishment is bad, but justified if benefits > costs. Forward looking – consequences for the future. Premise is that people are hedonistic and rational calculators
· retributive– punishment is good, regardless of its consequences. Backward looking – response to the past.  Premise is that people possess free will and the capacity for free choice and therefore may be blamed when they choose to violated society’s mores.
· Punishment can be less, but never greater than just deserts to achieve social purposes. In order to be just, punishment has to be useful and just desserts. (M.Moore)

· Statutes

· NY Penal Code – Deterrence – forward looking justifications of punishment

· CA Penal Code – punishment – retributive idea that terms should be proportionate to seriousness of offense.

· Conclusions
· Retribution in the sense of being an affirmative reason to punish people is not the purpose that system consistently follows.  It probably should be (although this is debatable).  

· The main reason for punishment is social protection. Desert functions as a constraint – even if punishment is useful, never want to impose more than is deserved. – this is the mixed theory.
· Basic question of social regulation is how to increase compliance? 

· Possibilities:

· Increasing the probability of detection affects criminal behavior.  Increasing the severity of punishment does not.

· Increase probability of imposition of sanction? Probability of conviction?

· Shaming sentences?

· OCE – opportunity cost enhancement – instead of raising costs of committing crimes, raise benefits of not committing crimes.

· Prevention ex ante – “target hardening”

· Social influence and internalized moral norms, closely linked to perceptions of fairness and reciprocity, are much more important  to compliance than conscious or subconscious determinations of the risk of sanctions
· High levels of compliance and effective crime reduction require that the law be perceived as fair.  To the extent that the law is perceived as departing from just deserts, social protection will be undermined. Just desert is not only a constraining force on social protection, but is important in affording social protection. 

· 7 point summary

· Retribution as an affirmative reason to punish is not the purpose our system consistently follows.  Probably shouldn't be

· Main reason for punishment is social protection

· How do we achieve this? - Basic question of criminal law

· Can we get better compliance with people spending more time in prison?

· Desert serves as a constraint on the severity/magnitude of the punishment

· Can we increase compliance by increasing the severity of sanctions?

· We can't give definitive answer

· Some say the level of compliance not determined by risk of sanctions.  Rather, by social influence & internalized norms

· If above is true, compliance & crime reduction require that the law be perceived as fair

· So desert is not just a constraint on punishment, but a crucial element in informing social policy

· Positive v. critical morality

IV. IMPOSING PUNISHMENT

· US v. Jackson (1987) - Immediately after his release from prison Jackson committed his 4th armed robbery and was sentenced to life in prison w/o parole.
· Easterbrook: J was career crim, specific deterrence has failed, so turn to general deterrence. Posner: life in prison is disproportionate as a matter of retributive justice. “A civilized society locks people up until age makes them harmless but it does not keep them in prison until they die.”

· Utilitarians and retributivists and recidivism
· Utilitarians – can justify enhanced punishment of repeat offenders

· Retributivists – cannot justify enhanced punishment for present offense merely because of prior wrongs, because criminal already paid his debt to society for prior wrongs

· US v. Johnson (1992) - Johnson, 1st time offender was convicted of bribery and theft in paycheck scam.  

· Sentence was reduced b/c she was the sole supporter of a ton of children.  “Ordinary family circumstances do not justify departure from sentencing guidelines, but extraordinary family circumstances may.” “the rationale for a downward departure here is not that Johnson’s family circumstances decrease her culpability, but that we are reluctant to wreak extraordinary destruction on dependents who rely solely on the D for their upbringing.”
· Federal sentencing guidelines

· Look up base offense level for the crime commit

· Determine if any “specific offense characteristics” set out in the Guidelines apply (ie, used a gun)

· Determine whether any Guideline-specified “adjustments” apply

· Calculate the D’s criminal history score

· Judge sets specific sentence based on the range of incarceration provided by the table

· Any departure from the guidelines needs to be explained in writing and is subject to appellate review

· Issues:

· What’s the appropriate sentence?

· Who should make the decision? (Question of institutional competence)

· In most states, sentencing decisions is one of unregulated discretion by the judge. Prob is great deal of inconsistency and leniency.

· Move towards more consistency and less judicial discretion, ie Fed Sentencing Guidelines

· Legislature sets the crimes and available sentences

· Prosecutor picks crimes to charge and can make plea bargains

· Judge chooses sentence among alternatives

· Parole or correctional authority can decide when to release prisoner

V. REQUIREMENTS OF JUST PUNISHMENT

Actus Reas – culpable conduct

Requirements of overt and ordinary conduct

· Martin v. State - Martin drunk at house, police took him to public highway where M used profane language and then was arrested under a statute that prohibited “appearing in a public place” while drunk and acting rowdy.

· Court reverses conviction because M’s appearance on the highway wasn’t voluntary and the conviction has to be based on a voluntary act.  Perhaps court is saying that M had a defense if any of the part of the proscribed action occurs involuntarily (but then a person who involuntarily crosses state lines and commits a murder would have a defense)

· Under MPC §2.02 (?), Martin would be guilty b/c some of his behaviors were voluntary. Makes good policy sense to convict – going on highway was not voluntary, but he made a voluntary choice to be profane.

· People v. Newton - Newton claimed that once he got shot, he went unconscious at which point he shot and killed and police officer.

· This unconscious action is a complete defense and can apply where the D physically acts in fact but is not, at the time, conscious of acting.  Need not reach level of coma.  
· Newton hypo – officer reminded him of officer who beat his father to death when he was a child and Newton loses control, grabs gun, and shoots officer.

· No defense under the MPC.  §2.01(2)(d) – a bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual – actions were the product of effort or determination, however irresistible. 
· Two major constraints on voluntariness

· It is enough that the prohibited conduct includes just one voluntary act in the sequence to satisfy the voluntary act requirement. (Martin).

· What counts as an involuntary act is very narrow. A reflex is involuntary (Newton), but an irresistible impulse you can’t control is voluntary (Newton hypo).

· Distinguishable in terms of social protection – Newton no danger to society b/c unconscious, but hypo Newton is.

· voluntary v. involuntary

· Automatism

· Reflex

· Done by person while not conscious of what he’s doing. (Newton)

· Involuntary act isn’t excused just because:

· Doer doesn’t remember

· Doer couldn’t control his impulse to do it (Newton hypo)
· Act was unintentional or consequences unforeseen

· Habit – habitual action down w/o thought treated as voluntary action

· Possession – an act only if the person is aware that she has the thing she is charged w/ possessing. Sometimes “should have known” is enough, even w/o actual knowledge

· Hypnosis – MPC 2.01(c)

· acts of hypnotized subjects are not voluntary b/c when awake, they don’t remember anything. But hypnotized people still influenced by their surroundings.
· Somnambulism – MPC 2.01(b)
· Cogdan (p 178) – axe-murders her daughter while sleepwalking and is acquitted b/c she was unconscious while doing the act – jury said this is not really her act.  Might have been different outcome if, when she went to the doctor, he had told her that she posed a serious threat.

· in terms of consciousness, more like Newton case. But in terms of social protection, more like Newton hypo b/c she subconsciously hates her daughter.

· MPC 2.01(b) – sleep – a. random – ie, rolls over and squashes someone, b. somnambulism – movements aren’t random, but are directed by the psychology and needs and goals of actors.

· Legal insanity – burden of proof is on D

· People v. Decina – if D knew he was subject to debilitating epileptic attacks and drove a car anyway he is liable; if he did not know, he is not.

· Distinguish between (1) an act and (2) no act
· Criminal sanctions require culpability and an association of culpability with conscious effort

Omissions

· Omissions under common law and MPC – no liability unless a specific duty to act is imposed by law OR your affirmative conduct created the situatoin
· Pope v. State (Md) - Pope brings Norris who is mentally ill and her child into her home. Norris has a fit and beats her baby to death; Pope does nothing.  

· Two charges:

· Misprison of felony – knowing of the commission of a felony, you fail to report it.  Pope fits requirements, but its not a crime in Md.

· Child abuse - Unsustainable because she had no special relationship w/ the child – statute requires that the person be in a position of responsibility for the child.

· Could we charge her of homicide or involuntary homicide?

· Jones v. US - Jones was caring for Green’s child. Found guilty of involuntary manslaughter for failing to provide for the child.

· Facts are in dispute, and debate is about what kind of facts the jury would have to find to support a legal duty whether there was a contractual relationship (Green’s claim, then a duty for Jones), or whether Green was living with Jones (Jones’ claim, then no duty for Jones)
· Four situations in which failure to act may constitute a breach of legal duty

· Statute imposes duty to care for another

· Pope v State – no liability b/c statute requires person be in position of responsibility for the child.

· Tort law can impose a duty that exposes you to criminal liability

· Certain status relationship exists

· People v. Beardsley – B at home w/ woman who wasn’t his wife, she ODed on morphine pills, he didn’t call for help. Acquitted b/c there was no relationship between the parties that creates a legal duty to aid.

· An adult parent has a duty to a minor child, but an adult parent doesn’t have a duty to an elderly parent.

· Contractual duty to care for another

· Jones v. US, if jury believed Green’s claim that she wasn’t living with Jones and was paying him to care for the child.

· One has voluntarily assumed the care of another and so secluded the helpless person as to prevent others from rendering aid.

· People v. Oliver – O brought Cornejo home from a bar, gave him a spoon for heroin, he ODed, she did nothing, he died. O found guilty because she took him from a public place where others might have taken care of him, secluded him in her home where she alone could (thus assuming a duty of care for someone unable to care for himself) and thus owed him a duty to prevent that risk from occurring. Her failure to do so constituted a breach of duty. One who culpably put  At the time O left bar w/ C, she knew he was extremely drunk and drove him home; in doing so she took him from a public place where others could’ve cared for him to a private place where she alone assumed the duty for his.  Reconcilable with Beardsley b/c she took him home.
· One who creates another’s peril has a duty to take reasonable steps to prevent the peril from resulting in harm to that person.  
· Jones v. State – D raped girl, she jumps into creek, he doesn’t save her.  He is convicted of murder because he put her in peril.
· Kuntz v. Montana – after she stabbed her boyfriend in self-defense, she left without calling for help

· Smith says, “whenever the D’s act, though w/o his knowledge, imperils the person, liberty or property of another, or any other interest protected by the criminal law, and the D becomes aware of the events creating the peril, he has a duty to take reasonable steps to prevent the peril from resulting in the harm in question.  

· Reasons for not extending liability (ie, imposing a Good Samaritan law)
· Line drawing problem – not a problem of draftsmanship of statute

· Overkill argument – if there is a duty to aid, you’ll have too many rescuers

· Incentive argument

· Potential victims – moral hazard argument

· Potential rescuers – concern that it might deter voluntary good Samaritans

· Priorities argument – role of gov’t should be limited primarily to preventing positive harm (use of force) and encouraging charity and altruism is the function of other organizations in society

· Liberty argument – its better for people to be free to make their own choices

Mens Rea

· Basic conceptions
· Ask: (1) What state of mind do you think the D had? (2) What state of mind does the particular statute require? (3) What state of mind should be required as a matter of public policy?
· Regina v. Cunningham (1957) – Cunningham ripped gas meter from gas pipe to sell for money. Caused gas to leak through basement divider wall into next house nearly killing Wade, his future mother-in-law.
· Charged under the offense: (1) administered (2) poison, or substance like poison, (3) endangered somebody, (4) did it maliciously. What does malice mean?
· Culpability requires fault AND it requires fault with respect to a particular type of injury that the statue is intended to redress. Fault requires subjective recklessness.  Culpability is not portable – you can’t take it from one offense and carry it over to another offense – that would result in liability disproportionate to fault.
· Wickedness not sufficient, actual hatred or animus is not required.  Conscious awareness of the risk is required.  
· Two main issues:  Conscious awareness of the risk is required. Culpability is not portable.
· Hypo: Snake charmer believes he has control over snake. Snake bites his daughter and she dies.
· Cunningham court would not convict him.  Must be intent, and intent requires reasonable subjective foreseeability of harm.  Snake guy did not foresee the risk of harm
· Regina v. Faulkner (1877) – D, a sailor, intended to steal some rum and lit a match to see better, causing a fire that destroyed the whole ship.
· Guilty verdict overturned because “the act done must be in fact intentional and willful, although the intention and will may be held to exist in, or be proved by, the fact that the accused knew that the injury would be the probable result of his unlawful act, and yet did the act reckless of such consequence.”
· Again, culpability is not portable, and conscious awareness of the risk is required.
· MPC §2.02 – Four levels of culpability: purpose, knowledge, recklessness, and negligence.  One of these levels of culpability must be proved with respect to each material element of the offense, which may involve (1) the nature of the forbidden conduct, (2) the attendant circumstances, or (3) the result of the conduct.
· Four levels
· Purpose
· knowledge
· recklessness – conscious risk creation. Awareness of substantial and unjustifiable risk  (ultimately a jury consideration).  Risk is the probability less than substantial certainty.  Matter is contingent from actors point of view – subjective standard
· negligence – no state of awareness. Inadvertently creates a substantial and unjustifiable risk of which he ought to be aware. Liable if given the nature and degree of the risk, his failure to perceive it is, considering the nature and purpose of the actor’s conduct and circumstances known to him, a gross deviation from the care that would be exercised by a reasonable person in his circumstances.    PL>>>>B.
· Basic requirement of conviction (as in Cunningham and Faulkner is conscious awareness of the risk (recklessness)
· Shimmen (p.215) – D, green belt in karate, made as to kick a plate glass window w/ his foot, believing that he wouldn’t kick it, but he did kick it and it shattered.  The court found him reckless because, in taking steps to eliminate the risk, he showed that he was aware of the risk.  Williams says the court was wrong: “On subjective principles the court was wrong in saying that a person who believes he has taken enough precautions to eliminate risk is to be held guilty of recklessness merely because he perceived a risk before taking the precautions.”  If he honestly believed that he had eliminated the risk then he can’t be reckless because it’s a subjective standard.(But negligence might work, although not necessarily rising to the level of gross negligence)
· Santillanes v. NM – D cut 7 yr old nephew w/ knife and accused of child abuse. Trial judge gave jury instruction defining “negligently” as it would for civil negligence. 
· SC found instruction erroneous b/c “negligently” should be defined to show criminal negligence, not ordinary civil negligence. Statute is construed to punish conduct that is morally culpable. “When moral condemnation and social opprobrium attach to the conviction of a crime, the crime should typically reflect a mental state warranting such contempt.”  
· Motive is irrelevant to criminal liability, although relevant to sentencing. 
· Some crimes require specific intent/motive: 
· Burglary is entering a house with an intent to steal, so you have to enter with the motive to steal
· There can also be a requirement of certain knowledge to satisfy intent requirement (ie bigamy depends on if you know your spouse is still alive)
· Hate crimes require specific intent
· Cunningham hypo: statute says it’s a felony to administer poison negligently. Cunningham accidentally bumps a pipe (not while in commission of a felony) and is unaware that gas is escaping although he should have been. If jury finds he didn’t foresee the risk, but an ordinary person would have, he can be convicted if (under the MPC) this was gross negligence rather ordinary negligence.  
· Gross negligence is the inadvertent creation of a substantial and unjustifiable risk of which the actor should’ve been aware, or a gross deviation from the care that would be exercised by a reasonable person in his situation.
· Destruction of property hypo: DC code (p 212) – whoever maliciously cuts down or destroys a plant the value of which is >$50 shall be imprisoned btw 180 days and 3 yrs.  Schul gets pricked by a thorn from a vine and in anger chops it up.
· This statute is intended to protect property from other people.  The principle of Cunningham is that malice requires that you must be aware of the harm the statute is intending to protect against.  Cunningham will say you were malicious b/c you foresaw the destruction of the vine itself and thus were guilty.  
· In MPC you need to have an idea of the harm the statute is intended to protect against.  In the MPC you ignore the grammar and need to have maliciousness as to every material element of the statute.  MPC says that you must show recklessness with respect to every single material element in the statute – need to show that Schul knew there was a substantial and unjustifiable risk that he was destroying a >$50 plant, on another’s land, or else the punishment would be out of proportion to the culpability.
· Summary: what level of culpability is required?
· Statutory interpretation always influenced by background ideas of deterrence, over-deterrence, and culpability.
· (1) look at the language if clear.
· (2) If statutory language not clear, turn to rules of interpretation.  Ordinary language generally rejected by court.  Courts look at:
· culpability is required for each material element
· culpability ordinarily means recklessness.  Negligence or less is not ordinarily sufficient, more than recklessness is not necessary.
· Culpability is not portable.
· Criminal law requires culpability.  Culpability requires recklessness.  Culpability is not portable.  Culpability must be proven as to each material aspect of the statute.
· Applications
· US v. Neiswender – Neis convicted of obstruction of justice for trying to bribe D counsel in another case in exchange for contacting a juror who would make sure the D won. Gov’t agents took him up on the offer but could find no evidence that he actually had contact w/ a juror.
· If he had a juror, it was obstruction; if he didn’t, it was fraud. Charge is obstruction. Gov’t theory is that even if his intent was to defraud, it would obstruct justice b/c the lawyer would think he had a juror and would work less hard. Neis claims that it was not his intent to obstruct justice b/c if the lawyers worked less hard and there was a guilty verdict his fraud would be exposed.
· Statute seems to require specific intent.  Court of Appeals interprets it as needing a showing of “reasonable foreseeability” – a sufficient basis for conviction here would be negligence.  Court upheld the conviction because the D only needed to have knowledge or notice
· Might be distinguishable from Cunningham b/c Neis had more conscious awareness of the consequences.  But you could also argue that the same principle applies – a guy is trying to steal something and in doing so unintentionally sets off a noxious gas of consequences. Culpability requires subjective recklessness, and culpability isn’t portable. So how can Cunningham be reversed and Neiswender upheld?
· Neiswender – policy perspective – ordinary negligence should be a sufficient basis for liability b/c it’s a legal fiction grounded on social policy. A rule focusing on foreseeable rather than intended consequences is sensible b/c it deters the conduct that we want to avoid, and punishes those whose actions are blameworthy in the sense that they departed from the standards of due care.
· Cunningham – negligence is not a sufficient basis for criminal liability – you need recklessness.
· Both Cunningham and Neiswender don’t care about grammar of the statute – they’re more interested in policy reasons
· Which is a better approach? Most courts don’t follow Neiswender b/c they think it’s wrong, or b/c they think the reasonable foreseeability standard is too low.
· Conditional intent
· Holloway v. US 
· Question: Whether the phrase “with the intent to cause death or serious bodily harm” in a federal carjacking statute “requires the government to prove that the D had an unconditional intent to kill or harm in all events, or whether it merely requires proof of an intent to kill or harm if necessary to effect a carjacking.”
· Holding: specific intent to commit a wrongful act may be conditional.  Looks to congressional intent: to criminalize carjacking carried out by means of a deliberate threat of violence, not to criminalize just the rare occurrence in which the D has an unconditional intent to use violence.  
· Scalia dissents: “intent” does not connote a purpose that is subject to a condition which the speaker hopes will not occur, which is the sort of conditional intent at issue here.
· MPC §2.02(6) – (supports Holloway) when a particular purpose is an element of an offense, the element is established although such purpose is conditional, unless the condition negatives the harm of evil sought to be prevented by the law defining the offense.
· A crime where this would be a defense is: intent to steal, but only if it’s mine.
· Willful blindness
· US v. Jewell – D drove car from Mexico to US w/ secret trunk compartment full of pot. Testified that he knew about secret compartment but deliberately avoided positive knowledge of the pot to avoid responsibility in case it was discovered.
· Even if D wasn’t actually aware that there was pot in the car, he can still be found guilty if his ignorance was the result of a conscious purpose to avoid learning the truth.  But “the required state of mind differs from positive knowledge only so far as necessary to encompass a calculated effort to avoid the sanctions of the statute while violating its substance.”
· Schul says you can probably define his mental state as recklessness, since the statute requires “knowingly transporting marijuana.”
· MPC §2.02(7) – when knowledge of the existence of a particular fact is an element of an offense, such knowledge can be established if a person is aware of a high probability of its existence, unless he actually believes that it does not exist.
· D knows there’s a high probability that there are drugs in his car.  The MPC says that if he didn’t actually know the drugs are there, he would just have looked.  Since he didn’t look, he knew the drugs were there.
· Some courts hold that willful blindness instructions shouldn’t be given unless (1) D was subjectively aware of a high probability of illegal conduct and (2) D purposefully contrived to avoid learning of that illegal conduct.
· Good example of willful blindness:  You’re in one of 10 cars and you know that 1 car has marijuana in it.  Since you have a 1/10 chance of having marijuana you’re not substantially certain that you have marijuana.  The willful blindness instruction doesn’t let you avoid culpability by avoiding knowledge and prevents you from making the argument that you weren’t substantially certain.
· US v. Giovannetti (p 223) – Janis failed to display curiosity, but he did nothing to prevent the truth from being communicated to him.  He did not act to avoid learning the truth… the deliberate effort to avoid guilty knowledge can be a mental, as well as physical effort – a cutting off of one’s normal curiosity by an effort. There is no evidence of either sort of effort here.  
· David Luben -  the focus (in a common-law willful blindness case) is on whether the actor deliberately avoided guilty knowledge. The inquiry is about whatever steps the actor took toward off knowledge prior to the misdeed.  In the MPC, however, the focus is on how certain the actor is about a fact. The inquiry is about the actor’s subjective state at the moment of the misdeed..
· Mistake of Fact

· MPC §2.04(1)-(2) Ignorance or mistake is a defense when it negatives the existence of a state of mind that is essential to the commission of an offense, or when it establishes a state of mind that constitutes a defense under a rule of law relating to defenses.
· Regina v Prince (1875) – Man takes 14 yr old girl, who he believes to be 18, away, in violation of statute “whosoever shall unlawfully take or cause to be taken any unmarried girl, being under the age of 16 years, out of the possession and against the will of her father or mother… shall be guilty of a misdemeanor.” 
· Price’s conviction is upheld even though he wasn’t even negligent – the jury found that his belief that the girl was over 16 was reasonable.
· Majority holds that the act of taking a girl away is wrong in and of itself, and anyone who does this wrong act does so at the risk of her turning out to be younger than 16.
· Decision rule v conduct rule (Dan-Cohen, p 228)
· Conduct rule is the moral condemnation that it’s wrong to take girls away from their fathers.
· The law is the decision rule that it’s illegal to take girls that are under 16 away.  This is strict liability.  The decision rule goes against subjectivity.  The decision rule is an arbitrary cut-off of the conduct rule, limiting the illegality to girls under 16.
· Need mens rea for conduct rules but not decision rules.
· How do you reconcile the Cunningham rule (culpability isn’t portable) and the Prince rule (assume the risk when you do something wrong?
· Protected classes
· Acts that are morally wrong
· Can uphold conviction w/ no culpability at all (??)
· Statutory silence (??)
· *SIMILAR WRONG RULE – it has to be the same transaction, or event, etc., for culpability to be portable. You can’t transfer culpability horizontally from one kind of conduct to a categorically different conduct, but you can transfer it vertically from a less serious offense to a more serious offense.
· People v. Lopez (p 232) – Failed to recognize mistake of age defense in marijuana sale.  Act of selling pot is criminal regardless of age of recipient, but selling pot to a minor yields a greater punishment than selling to an adult.  “A mistake of fact relating only to the gravity of an offense will not shield a deliberate offender from the full consequences of the wrong actually committed.”
· Policy implications of vertical portability of culpability
· More deterrence for punishing the higher level crime?
· Punishment proportional to culpability?
· Should proportionality be to the harm or to the fault?
· Incentive for people to take extra-special efforts to determine age, so more deterrence for, ie, selling drugs to minors, but same level of deterrence for selling to adults. (Lopez)
· White v Slate (Ohio 1933)(p. 227) – D violates statute criminalizing a husband leaving his pregnant wife. D didn’t know his wife was pregnant at the time that he left.
· Because abandoning your wife is a wrongdoing, if the husband abandons her “he does so at his own peril, and, if she be in fact at the time pregnant, though he may not have known it, he cannot plead that ignorance as a defense.  He must make sure of his ground when he commits the simple wrong of leaving her at all.
· Three competing views
· Punishment should always be proportionate to fault – Cunningham

· Lesser wrong rule – punishment doesn’t have to be proportionate to fault if you’ve committed a lesser wrong
· Lopez – underlying wrong is illegal (common approach)
· Lesser moral wrong
· Prince – underlying wrong of taking away a girl is morally wrong (uncommon approach)
· Slate

· MPC comes out the same as Cunningham – liability must be proportionate to fault, must be proved as to every material element. If you want to further deter the crime you should raise the penalties for that rather than bumping it up based on a lesser wrong.
· People v. Olsen (CA 1984)(p.230) – Olson is on top of Shawn M. when her father walked in. Shawn M. was 13 yrs old, but told O and Garcia she was 16. §288(a) of the penal code makes it a felony to commit a lewd and lascivious act with a child under the age of 14. (No evidence that O was actually having sex with Shawn.)  Issue is whether a reasonable mistake as to the victim’s age is a defense to a charge of lewd or lascivious conduct w/ a child under age of 14.
· Court talks about lesser legal wrong – “people who commit sexual offenses on children under the age of 14 should be punished more severely than those who commit such offenses on children under the age of 18.”  But Schul says the court is actually applying the lesser moral wrong rule, saying that it’s morally wrong to make out with a child.
· Lesser legal wrong v lesser moral wrong
· Lesser moral wrong rare in American law generally.  But in the area of sexual conduct w/ minors it is the prevailing view.
· Lesser legal wrong favored by MPC and is more common
· The legislature has said that you assume the risk
· Deterrence from causing the ultimate harm (ie selling drugs to minors)
· But whether this is effective is debatable.
· Deterrence from engaging in the underlying conduct (selling drugs in general)
· But if you want to deter the underlying conduct, why not just raise the penalties for the underlying conduct
· MPC approach seen as being more in accord with fairness.
· MPC §213.6 – where criminality turns on the child’s being below the age of 10, the defense of reasonable mistake is not available, but where it turns on the child’s being below a critical age other than 10, reasonable mistake is an affirmative defense.
· p 212 – CA Penal Code – burglary –every burglary of an inhabited dwelling house is burglary of the 1st degree. All other kinds of burglary are burglary of the 2nd degree.  Man thinks he breaking into jewelry store but is actually breaking into a house
· Cunnigham court would give lower offense, but Lopez and Olsen court would give higher offense
· MPC 2.02(3) – you wouldn’t be convicted of “purposefully” breaking. MPC would give lower offense.
· A culpable mental state need not be proved as to those elements of a crime that have no bearing on the harm that the offense seeks to prevent or on the existence of a justification or excuse (ie, jurisdiction).
· US. Feola – Ds guilty of violating statute of assaulting a federal officer although unaware that the men they assaulted were federal officers. “All the statute requires is an intent to assault, not an intent to assault a federal officer.”
· Strict Liability

· US v. Balint (1922)– drug company was selling aspirin-like product that had additives in it, not knowing that additives were an opium-derivative. Statute is silent.
· Even though the underlying conduct is socially desirable, court refuses to read in mens rea requirement and holds Balint strictly liable. Act’s purpose is to “require every person dealing in drugs to ascertain at his peril whether that which he sells comes within the inhibition of the statute, and if he sells the inhibited drug in ignorance of his character, to penalize him.”
· US v. Dotterweich – D bought drugs in bulk from manufacturer, relabeled and sold them. Drugs were mislabeled by manufacturer and D had no way of knowing.
· “In the interest of the larger good it puts the burden of acting at hazard upon a person otherwise innocent but standing in responsible relation to a public danger.” D is in a better position to prevent harm than the innocent customer, so court puts the burden, and the blame, on him.  Comparing these risks, the problems of under-deterrence and massive health problems greatly outweighs the danger of over-deterrence.
· But without any element of fault a jury probably won’t convict. Problems with relying on the jury to ensure that we wont have unjust convictions under strict liability?
· Morissette v. US – D found spent bomb casings in Air Force field and resold them. Prosecuted for knowing conversion of government property. Claims he knew he was taking government property but he thought the shells had been abandoned. Statute is silent as to intent – should court read in mens rea?
· Court refuses to extend Balint doctrine of crimes without intent to this case.  Congress’ lack of an intent requirement defers to common law imputation of an intent requirement in crimes of stealing. The omission of a mens rea requirement recognized that intent was so inherent in the idea of the offense that it required no statutory affirmation.
· Gypsum – anti-trust is not public welfare so mens rea is required. Public welfare indicates issue of health or safety.
· Freeds – woman had unregistered grenades in her glove compartment.  She did know that she had the grenades but didn’t know they weren’t registered. Court holds her strictly liable.
· Staples v. US – D claims he didn’t know his gun was automatic (wasn’t originally, but at some point had been filed down to become one). Question is whether Congress intended the statute to require proof that the D knew of the characteristics of his weapon that made it a firearm under the definition of the Act.
· Court says that at first glance this would seem like a public welfare offense that wouldn’t require intent. But buying guns is perfectly normal and they don’t want to criminalize innocent conduct. Everybody has a gun and since this affects everyone we have to be careful about laws that exclude no-liability defenses when they involve the general public. Court looked to harsh 10 yr penalty to confirm mens rea requirement. 
· Guminga – criminal penalties based on vicarious liability are a violation of due process; only civil penalties are appropriate
· In cases of statutory silence, distinguish between public welfare cases and cases which have a presumption of mens rea
	Public Welfare
	Mens rea

	Balint (drugs)
	Morrisette (casings)

	Dotterweit (food)

	Gypsum (anti trust)

	Freeds (grenades)
	Staples (automatic firearms)

	Speeding 
	Copyright


· Criteria for distinguishing
· Public welfare offenses new offenses, mens rea offenses traditional offenses – NO
· Regulated businesses are public welfare offenses, unregulated businesses are not
· Big business is public welfare, individuals is mens rea
· Vulnerable victim is public welfare, but if person is in a position to protect themselves then mens rea offense – doesn’t work because of Staples
· Public health and safety is public welfare 
· Court is influenced by severity of penalty
· distinguishes Staples – read mens rea into any felony offense, even if a public welfare offense (unless clear intention by Congress to the contrary.
· but inconsistent w/ Olson and Balint (although perhaps Balint is now bad law and Staples is good law)
· Possibly accurate synthesis:  Public welfare applies if it’s a new offense in the public safety and welfare area and it carries a low penalty (< 1 yr in prison).  But if the penalties are low and it’s a traditional offense then it’s a means rea offense. 
· So:  look at offense.  If it is silent, read in mens rea.  If it is public health and safety, no mens rea UNLESS the penalty is severe.
· US v. X-Citement Video – does the statute make it criminal to transport visual depictions involving the use of a minor engaging in sexual acts even if the person transporting it didn’t know that it was a minor?
· SC says D did have to know because “the presumption in favor of a scienter requirement should apply to each of the statutory elements that criminalize otherwise innocent conduct.”  The distribution of sexually explicit videos of adults was lawful, therefore it was essential that the govt prove that the D knew of the underage status of those involved in the sexual explicit activities, since this was what converted innocent conduct into criminality.
· Regina v. City of Sault Ste. Marie

· Canadian SC establishes 3 categories of offenses rather than two
· offenses in which mens rea, consisting of some positive state of mind such as intent, knowledge, or recklessness, must be proved by the prosecution – offenses that are truly criminal; public welfare cases with the words “willful, with intent, knowingly, etc” in the statutory language
· offenses in which there is no necessity for the prosecution to prove the existence of mens rea; the doing of the prohibited act prima facie imports the offense, leaving it open to the accused to avoid liability by proving that he took all reasonable care – prima facie public welfare cases
· offenses of absolute liability where it is not open to the accused to exculpate himself by showing that he was free of fault. – offenses that legislature has made explicit would be absolute liability cases.
· Two arguments in favor of s.l. for public welfare offenses
· High standard of care required for public safety
· Efficient means of compliance w/ minor regulations and social ends are important
· Difference between Cunningham and Sault Ste Marie is burden of proof – C, prosecution has it, SSM, D has it.
· Sweet v. Parsley – D not found liable for tenants smoking pot in house she rented to them – D could not be said to be “concerned in the management” of premises used for the purpose of smoking cannabis. Two considerations (1) stigma attaches to criminal conviction, so only okay when public interest really requires that innocent person should be prevented from proving his innocence. (3) seemingly unjust convictions 
· US v. USDC (Kantor) – the court held that the D had an affirmative defense if he could show that he could not reasonably have learned that the minor was under 18.
· B v. Director of Public Prosecutions

· House of Lords reversed conviction, saying that he can only be convicted if prosecution proves beyond a reasonable doubt that he was aware of a substantial risk that the girl was underage. Common law presumption that mental element is necessary unless expressly rejected by Parliament. An honest mistake is a defense as long as that mistake was made on reasonable grounds. Recently courts have rejected the reasonable mistake defense in favor of the honest mistake defense (subjective standard).  Hold Prince reasoning unsound b/c contrary to common law principle of mens rea.
· Mistake of Law
· People v. Marrero – D had a gun in a nightclub in violation of a statute that banned weapons in such circumstances, exempting peace officers (says that you can carry a gun if you’re an officer at any state correctional facility).  D mistakenly thought the term peace officer applied to him, a corrections officer.
· Court rejects his defense.  Ignorantia legis – ignorance is no excuse.  To hold otherwise would encourage strategic game playing and lying.  Allowing the defense would encourage ignorance about the things the legislature wants to deter.  Holmes: “To admit the excuse at all would be to encourage ignorance where the lawmaker has determined to make men know and obey, and justice to the individual is rightly outweighed by the larger interests on the other side of the scales.
· How do we know when a mistake is going to be a defense and when it isn’t?
· Assume the statute requires mens rea of at least recklessness
· Exceptions
· Lesser legal wrong
· Lesser moral wrong
· Strict liability b/c it’s a public welfare offense
· Look at context where court wants to deter ignorance? No, this argument doesn’t work.  Regulatory offense?  Doesn’t work b/c we do allow mens rea in the regulatory area subject to narrow exceptions. 
· Look at the wording of the statute.
· No defense: “misdemeanor for any person other than a peace officer to carry a firearm.” - recklessness is sufficient. MPC 2.02(3)
· Yes defense – “misdemeanor to knowingly carry a firearm when such person is not a police officer, “misdemeanor for any person other than a peace officer to carry a firearm” –knowledge is required. MPC 2.02(4)
· Regina v. Smith – D thought that b/c he’d put the flooring and wall materials into his apartment he could pull it down if he wanted, which he did in order to take out his stereo wiring when he moved out of the apartment. However, he violated a statute prohibiting destroying property belonging to another. Mistake is that he thought that when he nails the material to the wall it’s still his property, but the law says the minute you nail it to the law, it becomes the landlord’s property – so the mistake is about the law. 
· Court says there is no offense if the person destroys property belonging to another if he does so in the honest though mistaken belief that the property is his own. If the belief is honestly held it is irrelevant whether or not it is a justifiable belief.  His mistake was as to the law that converted the material from being his property to his landlord’s property as soon as he nailed it on the wall.  Since his mistake was not to the primary element of the offense (destroying property) he is not liable.  (Had he been mistaken as to whether he could destroy another’s property, he would be guilty)
· MPC 
· 2.04(1) – Ignorance or mistake as to a matter of fact or law is a defense if (a) the ignorance or mistake negatives the purpose, knowledge, belief, recklessness, or negligence required to establish a material element of the offense, or (b) the law provides that the state of mind established by such ignorance or mistake constitutes a defense.
· 2.02(3) and (4) – Recklessness is read into every material element.
· So under the MPC, you don’t have to make a mistake of law v. mistake of fact argument because a mistake of fact or law is a defense if it negatives the recklessness which is read into every material element.
· So Marrero would have an ignorance of the law excuse under the MPC.  Peace officer is a material element of the statute (MPC 1.13(9) and (10)). The required mens rea is recklessness (MPC 2.02(3) and (4)). So mistake of law or fact is a defense.
· Smith would turn out the same way under the MPC as it did in England.
· It seems that the mistake of law maxim disappears under the MPC.
· But case law preserves the ignorance is no defense maxim, as does the MPC.
· MPC 2.02(9) – culpability as to illegality of conduct – no matter what the other sections say in terms of reading in recklessness, 2.02(9) preserves the ignorance of the law doctrine.
· Incompatible with 2.04(1). If 2.04(1) rules, Marrero and Smith win. If 2.02(9) rules, Marrero and Smith lose.
· MPC Commentary reconciles this: If you have ignorance or mistake about the law that defines the crime itself, it’s no defense (Marrero). But if you have ignorance or mistake about the law that characterizes the attendant circumstances, then it is a defense – it is treated as a mistake of fact, and even an unreasonable mistake is going to be a defense as long as honestly held (Smith).
· Mistake of law is no defense is more important for regulatory crimes (tends to be irrelevant for mala in se crimes b/c difficult to make argument that you didn’t know the act was wrong). When there is no moral failing, if people could use the mistake of law defense, they’d never be convicted.
	
	If honestly held and reasonable
	If honestly held and unreasonable (negligent)

	Mistake of fact
	Yes
	Yes

	Mistake of law (Marrero) 
	No
	No


· Official reliance
· US v. Albertini – D engaged in peace demonstration and was convicted. In Albertinin I, 9th circuit reversed his conviction on grounds that 1st amendment protected his right to demonstrate. D engaged in more demonstrations and was prosecuted again. The SC then granted certiori for Albertini I and upheld his conviction. The government continued to prosecute for the 2nd set of demonstrations.  Present case is Albertini II.
· 9th Cir. reversed his conviction.  Prohibition on ex post facto enactments – bans every law that makes an action done before the passing of the law, and which was innocent when done, criminal; and punishes such action.  People have a right to fair warning of conduct that will give rise to criminal penalties.  Mistake of law is a defense when that mistake results from Ds reliance upon an official statement of the law, which is later overruled. D acted when he reasonably believed his acts were protected; to hold otherwise would constitute entrapment.
· MPC 2.04(3) – limited exceptions as to when mistake of law will be a defense (as in Albertini).
· Hopkins v. State – advice of counsel is no excuse to a person for violating the law and cannot be relied upon as a defense in a criminal action. Advice given by a public official will similarly not excuse an offender if his act violates the law. He does the act at his own peril.  Difference is that when a court makes a wrong decision, until another court changes it, it is the law – so there’s no mistake of law.
· Raley v. Ohio – Entrapment by estoppel – violation of due process to convict D for conduct that governmental reps had earlier in their official capacity stated was lawful.  
VI. RAPE

Introduction

· rape laws

· typically and traditionally an offense against a woman, but about ½ states have gender neutral rape laws

· there is inherent discrimination between certain types of woman who are very vigorously protected by law (ie married or conservative women) and other types who are not as well protected (sexually active, work in bars, etc)

Actus Reus

· Force

· State v. Rusk (MD 1981)(p323) – Pat gave Rusk (whom she thought her friend knew) a ride home from the bar. When they got to his apt he asked her to come inside, she said no, he took the keys from the ignition so she went upstairs. He started taking off her clothes, she took off the rest of them and said “If I do what you want will you let me go w/o killing me,” he made no response.  He put his hand on her throat and lightly choked her, they had oral and then vaginal sex.

· Oral sex is lesser offense than vaginal (Md rape laws).  Oral sex favors the D because it implies more willingness

· Question is whether her fear was reasonable not when he was lightly choking her but when he got her into bed. Eskridge says getting her into bed wasn’t voluntary, but was it force in the legal sense?

· Fear must be reasonably grounded.  Where persuasion ends and force begins is a factual question.

· State v. Rusk hypo – all the facts are the same, but no testimony that he choked her and none of that “will you kill me” stuff

· In NY 130.05(2) – lack of consent results from forcible compulsion or incapacity to consent. 130.00(8) defines forcible compulsion

· Why did court give force such a narrow conception? What concerns were motivating them?

· Put people on notice – bright line between rape and permissible sexual seduction
· Stanko p 323 – aberrational behavior v typical male behavior. Judges looking for aberrational male behavior b/c they exhibit typical behavior. But to a woman typical male behavior can be frightening and intimidating.

· Rape has extremely strict penalties – only meant for very aberrational behavior

· Strict penalties good for women (society considers rape a serious offense) and also bad for woman (b/c man’s behavior will have to be really bad to constitute rape)

· Should be a grading point

· If Rusks’ behavior doesn’t constitute rape, what is it?

· Not gross sexual imposition under MPC 213.1(2)(a) – he compels her to submit by any threat that would prevent resistance by a woman of ordinary resolution.

· Prevailing view - Rape requires force

· Exceptions to force requirement

· mental retardation, slipped drugs, etc

· State v. Thompson (p333) – school principal sleeps with 17 yr old student, says if she doesn’t she’ll fail out of high school.  Using grades as a threat isn’t force.  Force is physical compulsion
· State v. Alston (NC 1984) court reversed rape conviction where woman in abusive relationship was threatened and then made to have sex with no resistance

· evidence of nonconsent was unequivocal but evidence insufficient for element of force

· State in the Interest of MTS – girl claimed she awoke to find her shorts removed and a guy penetrating her.  Is physical force requirement met simply by an act of non-consensual penetration involving no more force than necessary to accomplish that result?
· Court says intercourse = force. Force means penetration in the absence of affirmative, freely given consent.  Effectively reads force out of the statute.  Reads force out, and reads the lack of consent in.

· Force has traditionally meant extra force, beyond penetration. MTS only judicial decision to say that penetration is sufficient., although some states have done it by statute (p 343)

· Silence rule

· Serious problems to fair warning and fair conviction unless, and perhaps even if, statute makes it clear (standard of behavior set imposes a degree of artificiality on sexual behavior).

· Schul says we should never impose criminal punishment w/o fault
· traditionally resistance was required for nonconsent, this view has been abandoned

· options are:

· verbal resistance with other behavior making unwillingness clear

· verbal resistance alone

· verbal resistance or passivity (other than affirmative consent)

· absence of freely given verbal permission

· MPC GSI test essentially same as MTS test

· Threat v. offer discussion

· Problematic situations

· Woman clearly says “no” and man goes ahead” – under traditional view, no consent, but needs to be force beyond penetration

· Woman freezes and no clear expression of nonconsent (ie, Warren)

· Woman is unconscious and man has sex – this is rape

· Woman is drunk and man has sex – this is rape

· Silence rule – if they don’t say yes, assume it’s no (NJ)
· Tendency towards less sex is better than more rape

· Silence rule is going to have a lot of false positives – men being convicted of rape when there is no rape
· But a rule that treats silence as permission will have a lot of false negatives
· The harm of a false positive is much greater than the harm of a false negative
· Criticism is that a silence rule coddles women

· Hypo of athlete – treating silence as a no does not compromise your autonomy it just recognizes your rights
· People v Warren – woman biking in reservoir, man picks her up and carries her into the woods and rapes her

· Woman says she didn’t attempt to thwart him b/c of her overwhelming fear

· No conviction because the woman must communicate her non-consent in some objective manner. If the circumstances show that resistance would be futile or life endangering or if the complainant is overcome by superior strength or paralyzed by fear, useless or foolhardy acts of resistance are not required. But none of those factors are present. Woman’s failure to resist when it was iwhtin her power to do so conveys the impression of consent regardless of her mental state and thus amounts to consent.
· Commonwealth v. Mlinarich – (p 334) – D had custody of girl after she got out of juvie; she submitted to sexual advances after he threatened to send her back to the detention home if she reused.
· Hypo: man takes destitute woman into his home and they have a sexual relationship. He says if you don’t have sex he’d throw her out onto the street.

· Court says if you take away requirement of physical force, it would criminalize situations like this.  Under NJ statute, this could’ve been considered rape.
· Dissent said leg intent was for more expansive definition of force than physical force – more similar to MPC in that focus of inquiry should be shifted from victim’s consent to actor’s foce
· Commonwealth v. Rhodes
· In PA, forcible compulsion is by use of physical, intellectual, moral, emotional, or psychological force, either express or implied (took Mlinarich dissent’s definition of force)
· State v. Lovely – Lovely said he’d stop paying the man’s rent, kick him out of his home, and get him fired from his job if he didn’t have sex with him
· NH statute makes it illegal to coerce victim into sex by threatening to retaliate against him.  So he can stop paying his rent, but not get him fired from his job.

· The gross imposition test of the MPC is similar to the no consent test of NJ

· To ask whether guilty of GSI, ask whether a woman of ordinary resolution could resist the threat.

· Threat v. offer - Whereas in Rusk not letting the woman do what she had a right to do – go home – constituted a threat, but telling the woman in Mlinarich that he’s care for her if she had sex with him is an offer.  If it’s an offer, the GSI provisions don’t apply.

· Schul says you need to get away from this idea of resistance and ordinary resolution.  Once you’re threatening to do something legally impermissible, why should the person making the threat get off the hook just b/c we think the victim of the threat should have resisted the illegality? – only context we require this in is rape.

· Argument that men use economic power to get sexual advantages but women use sexual power to get economic advantages

· Quid pro quo sexual harassment in the workplace – proposal to block a promotion you deserve is illegal, but proposal to give you a promotion you don’t deserve is also illegal.

· NJ approach

· Found that force was automatically fulfilled by any sex act.  Finding of rape turns on consent.  Presumption that consent was not given.  Freely given consent test solves nothing, just creates another rubric for sorting out when the consent creates an impermissible situation

· Prob is that most sex is rape under this conception, but will cover outlier cases like in Warren.

· Three conceptions of rape

· Traditional (a) – actual physical force; utmost resistance requirement

· Not just a grading factor

· Conception of force is strict, as seen in Warren
· Traditional (b) (Rusk) – maj view of 30-40 states

· Rape requires force

· Force is not just a grading point

· The conception of force is narrow

· You don’t need to resist if either physical force or threat has overcome reasonable resistance.

· Warren 
· Alston

· MPC – graded approach
· Rape – maintains reasonable resistance requirement

· GSI

· Deception

· Lamont Huff – knew woman was expecting his twin brother Lenny to come to her apt late at night – Lamont got into bed with her w/ lights out and had sex w/ her, she was calling him Lenny.
· Under NY law there was consent. Under NJ law, arguably no consent.

· Schul thinks we should criminalize, but where do we draw the line

· People v. Evans – D lied and tricked innocent, friendless 20 yr old into coming up to his apt.  Attempted to disrobe her, she resisted, threatened her, played off her sympathies

· Prevailing view is no rape which is achieved by fraud, trick or stratagem as long as there is consent. Seduction is a crime in some jurisdictions by statute.
· Question becomes whether D’s threats undermined girl’s capacity to resist. State of mind of the criminal must control over state of mind of victim b/c criminal intent must be shown.
· CA statute criminalizes practices which cause a person to react contrary to their free will.
· Boro v. Superior Court – fake doctor calls and tells woman she has to have sex w/ anonymous donor in order to cure her fatal disease.
· Fraud in the factum v. fraud in the inducement

· Fraud in the factum – misunderstanding as to the fact itself – there can be no consent b/c what happened is not that for which consent was given

· Fraud in the inducement – deception relates not to the deed done but to some collateral matter

· Court says b/c CA statute doesn’t prohibit fraudulently induced consent to sexual relations (fraud in the inducement), D is not liable.

· Dissent: legislature’s intention was to restrict “consent” to cases of true, good faith consent, obtained w/o substantial fraud or deceit.    
Mens Rea

· Commonwealth v. Sherry – nurse raped by three doctors. 
· No force, but jury could consider the event and find that the Ds had sexual intercourse with the victim by force and against her will.  
· Defendants objected because the trial judge did not give a jury instruction on the defense of a good faith mistake on the issue of consent.  If a woman says “no,” you can’t think that she probably meant yes – this is not a good faith mistake.  The court says the mistake is unreasonable and doesn’t go into whether a reasonable good faith mistake would be a defense.
· You can’t look at the case from the D’s perspective, you have to look at the case from the perspective of the interaction between the D and the victim – what words were used, etc.
· Commonwealth v. Fischer – two college freshmen who earlier in the night had had oral sex and rough sex met back up in his room and she claims he forcibly engaged in oral sex.  The D claims he thought it was consensual.  She said “no,” he said “no means yes,” she said “no” again, and he stopped.
· Court says the logic of allowing a jury instruction as to D’s reasonable good faith belief as to consent is compelling. But they can’t apply it b/c of precedent set in Commonwealth v. Williams

· Temple U student accepted ride from stranger and guy threatened to kill her and demanded sex, she told him to “go ahead” b/c she didn’t want to get hurt.  Court holds “when one individual uses force or the threat of force to have sexual relations with a person not his spouse and w/o the person’s consent he has committed the crime of rape. If the element of the D’s belief as to the victim’s state of mind is to be established as a defense to the crime of rape then it should be done by our legislature.”
· Fischer court says Williams rule wouldn’t be appropriate in certain date rape type situations.. However this case is not one of those “new varieties of sexual assault” because this is a case where there is force, so its exactly like stranger rape  – so Williams controls
· Default rule in PA is strict liability – no mistake of fact defense.  The particular exception that the legislature carved out for some kinds of date rape (mutual misunderstanding) but it doesn’t apply here because this is a case where there is force – when it’s physical assault it can’t be construed as the kind of date rape the legislature is talking about.
· * When force is used, the question turns on whether the force is legitimate.  If you’re dealing with expanded of force which includes psychological force, then you possibly look at whether the mistake was reasonable.  Mutual mistake is a circumstance where you would look at the reasonableness of the mistake and in this case you probably give the guy the benefit of the doubt (if she had put up more resistance or manifested her lack of consent then he probably wouldn’t have done anything).  The D tries to make the date rape argument b/c they previously had sex, but this is rejected.  The court doesn’t even have to get to the reasonable mistake question because force was used.
· Gender gap – woman may believe she has communicated her unwillingness to consent, and other women would agree, making it a reasonable female expression of non-consent. The man might believe she is willing, and other men would agree, making it a reasonable male interpretation of consent.
· Schul writes that this shouldn’t be about mens rea, it should be about how we define consent.
· Different standards for whether reasonable mistake is a defense:
· Some jurisdictions (MA, PA) use strict liability – no defense even if mistake is reasonable
· Ascolillo(p358)- victim and D had had sex in the past. Used coke together. Court held that an honest and reasonable mistake as to consent was not a defense to rape. 
· Simcock – Ascollilo holding is correct b/c analogous to the rule that a D in a statutory rape case is not entitled to an instruction that a reasonable mistake as to the victim’s age is a defense.
· Some jurisdictions require conscious awareness/recklessness of lack of consent
· England - regina v. Morgan, - prosecution must prove D either knew consent was absent or was willing to proceed recklessly, not caring whether victim consented or not
· Reynolds v. State (p 359) Alaska adopted recklessness standard
· Prevailing view is a negligence standard
· Mistake is a defense but only when D’s error as to consent is reasonable and honest
· Three problems
· Grading problem – what’s a fair degree of punishment when fault is only negligent (ie, convicted of rape on negligence basis gets 20yrs, convicted of negligent homicide only 4 yr sentence)
· Culpability problem – in other areas of criminal law, unfair to impose criminal sanctions on negligence standard
· Effectiveness problem – justification for dropping standard of care from subjective culpability to negligence is generally to force a higher standard of care. But whether a negligence standard will actually create the proper incentives for people to exercise a higher degree of care is questionable
· Schul says the problem is that this shouldn’t be about mens rea standards and letting the jury decide what is reasonable, but rather about how we define consent
· Positives
· Doesn’t force jury to acquit when they think D is such a sexist that he actually thought the woman wanted to have sex with him
· But neg standard does nothing to change prevailing attitudes
· Good way of avoiding tough choices and letting the jury work it out
· But this works best in areas w/ shared norms where standards aren’t too high.  If norms are controversial, we have a fairness problem.  Danger of reinforcing existing norms rather than moving them in the direction we want.
· Limiting reasonable mistake defense
· Tyson v. State (p 360) – Tyson said there was consent, victim said there was no consent. Once jury believed the victim, there was no room for a mistake of fact defense since there was no equivocal behavior.
· State v. Kelly – actual knowledge of owner’s non-consent is required for a larceny conviction.  So why shouldn’t actual knowledge of a woman’s non-consent be required for a rape conviction.
· Four approaches to force

· Rape requires physical violence (majority view)

· Physical violence necessary for 1st degree rape charge, but lesser offense for sex w/o force

· Intercourse in itself involves physical force, so there can be rape w/o additional physical force (NJ only)

· Vague force requirement - There must be force, beyond the actual intercourse itself, that amounts to an unreasonable amt of pressure (PA)

· Schul’s proposed model rule
· Expansive elements provide for culpability in 2nd degree for forcible or threatening penetration
· 1st degree for weapon or bodily injury
· 3rd degree for coercive methods
· allows for criminal negligence standard but downgrades the offense
· reforms have been successful in bringing about higher conviction rates
· Marital rape 366-71
· Cross examination and rape shield laws
VII. HOMICIDE

Introduction (p387)
· Grading is the key issue

· Statutes p 390-396

· Two basic patterns: traditional v modern

· NY p 393, MPC – modern codification – precise language, operational definitions

· CA p 390 – archaic common law terms, no operational definitions

· 1/3 states have modern codifications for homicide. Some MPC states retain old common law approach to homicide
Intentional Killing

· Report of the Royal Commission on Capital Punishment (1950)

· Commonwealth v. Carroll (PA 1963, p 397) – husband and wife were arguing in bed, she fell asleep, he kept lying there thinking about the nearby gun, then he grabbed it and shot her.  Issue is whether there was premeditation.

· Court upholds 1st degree murder charge.  Court says that all you need for premeditations is a split second.  “Whether the intention to kill and the killing, that is, the premeditation and the fatal act, were within a brief space of time or a long space of time is immaterial if the killing was in fact intentional, willful, deliberate and premeditated.”  Implies that the level of punishment would be inadequate if we bumped people down to 2nd degree murder in the cases where we can’t prove reflection.

· Under this standard, what would be 2nd degree murder?

· P 399

· Prior to the Carroll rule was the Shrader rule – “what is meant by the language willful, deliberate and premeditated is that the killing be intentional”
· Young v. State – no appreciable space of time between the formation of the intention to kill and the act of killing

· Commonwealth v. O’Searo – wherever there is a conscious purpose to bring about death, premeditation and deliberation is met

· State v. Guthrie (WV 1995, p 400) – D had body dysmorphic disorder, a coworker flipped him on the nose, he became enraged and stabbed him.
· Court holds that there is some time between the formation of the intent and the actual killing that shows some plan or design.  There “must be some evidence that the D considered and weighed his decision to kill in order for the state to establish premeditation and deliberation under our first degree murder statute. This is what is meant by a ruthless, cold-blooded, calculating killing. Any other intentional killing, by its spontaneous and nonreflective nature, is 2nd degree murder.

· Three types of evidence to support a finding of 1st degree murder:

· Planning activity

· Facts about D’s prior relationship w/ or behavior towards victim which might indicate motive to kill

· Evidence regarding the nature of the killing which might indicate a deliberate intention to kill according to a preconceived design

· Carroll and Guthrie exemplify the split in American jurisdiction on the meaning of premeditation

· Anderson (p403) – D stabs little girl over 60 times, blood all over the house.
· Court finds it was 2nd degree murder b/c there was no proof that it was premeditated (Guthrie standard) – “the multiple random knife wounds suggested an explosion of violence rather than a preconceived design to kill.”

· State v. Forrest (p404) – guy brings gun to hospital and, sobbing, shoots his terminally ill father.  Upheld 1st degree murder conviction because it was clearly premeditated.
· Trend has been to narrow category of 1st degree murder and to give more attn to the definition of premeditated

· Leads to paradox where Anderson gets 2nd degree and Forrest gets 1st degree – illustrates that this idea of reflection and prior design is not correlated w/ the badness of the crime.  MPC perspective would probably say premeditation isn’t a consistently reliable indication of which crimes are more worthy of punishment.

· The more you expand the range of 1st degree murder, the wider range of penalties you’ll need to make punishment proportionate to fault.

· Provocation

· Is the standard that a reasonable person doesn’t get upset, or a reasonable person shouldn’t get upset?  If we say that people shouldn’t lose their self-control, but they do, is it appropriate to punish them? is this coming down too heavily on people who are just acting w/ in the social norms of the community, no matter how bad they may be?
· Is provocation normative or descriptive?

· Normative – incorporates moral valuation

· Descriptive – this is what it is

· What should be done v what is done

· Girouard v. State – provocation was wife insulting husband that she never wanted to marry him, etc.  husband kills her.
· Court says words are never enough

· Common law classifications for mitigation

· Extreme assault or battery upon D

· Mutual combat

· D’s illegal arrest

· Injury or serious abuse of a close relative of D

· Sudden discovery of spouse’s infidelity

· Maher v. People
· Asks, “what shall be considered in law a reasonable or adequate provocation for such state of mind, so as to give to a homicide, committed under the influence, the character of manslaughter?” the judge, in effect, says anything.  No categorical definition for provocation – it should be admitted to the jury.
· What is sufficient to make the heat of passion defense ok?

· “The principle involved would seem to suggest as the true general rule that reason should, at the time of the act, be disturbed or obscured by passion to an extent which might render ordinary men, of fair average disposition, liable to a t rashly or without due deliberation or reflection, and from passion rather than judgment.”

· Time lapse in heat of passion is a jury question

· Dennis v. State – only provocation if the D suddenly discovered sexual intercourse, not other sorts of sexual intimacy or sexual conduct.
· State v. Turner – no provocation for adultery b/c they weren’t married

· State v Bordeaux – no provocation defense allowed absent some recent incitement – man had told of rape earlier in the day and the killing occurred much later in the day

· State v. gounagias – no rekindling of provocation based on earlier events, although some courts allow juries to consider cooling time (as Maher court would)

· commonwealth v. leclair – prior suspicions provided adequate cooling itme, and therefore no manslaughter instructions were required.

· People v berry – d was entitled to manslaughter instruction, bc the jury could find that the D’s heat of passion resulted from a long smoldering prior course of provocative conduct by the V, the passage of time serving to aggravate rather than cool D’s agitation.

· State v. Mauricio - 

· People v spurlin – no provocation defense for killing of innocent bystander

· Regina v Johnson – trial judge held that you can’t claim provocation if you’re the one who started the fight, appellate court reversed – “it is impossible to accept that the mere fact that a D caused a reaction in others, which in turn led him to lose his self-control, should result in the issue of provocation being kept outside a jury’s consideration.”
· People v. Casassa – Casassa and Lo Consolo dated a few times, she rejected him, he started stalking her and eavesdropping on her, broke into her apt and killed her.  Sole issue was whether D was acting under extreme emotional disturbance.  Court found that he was acting under extreme emotional disturbance, but emotions were so peculiar as to him as to be unreasonable.
· Court distinguishes between heat of passion doctrine and extreme emotional disturbance doctrine

· Heat of passion – Ds action was undertaken as a response to some provocation which prevented him from reflecting on his actions – reaction must be immediate

· Extreme emotional disturbance is an outgrowth – significant mental trauma has affected a Ds mind for a substantial period of time, then coming to the fore.

· MPC requirements for extreme emotional disturbance defense

· D acted under the influence of an extreme emotional disturbance – subjective determination

· There must have been a reasonable explanation or excuse for such disturbance – subjective determination of D’s internal situation and how he perceived the external circumstances, regardless of that perceptions’ inaccuracies, and then assessment of whether, from that standpoint, the emotional disturbance was reasonable enough to entitle him to a reduced charge.

· Subjective test is that the facts are as you see them, but objective test is whether a reasonable person would perceive the facts in that way
· MPC test is same as NY but 

· State v. Eliot – D has overwhelming fear of his brother, one day he kills him.  No provoking event needed – “hot blood” stage not necessary.  Extreme emotional disturbance brought about by a significant mental trauma that caused the D to brood for a long period of time and then react violently, seemingly w/o provocation.

· People v. Walker – money argument between drug dealers.  Affirmed no provocation instruction.  Dissent says MPC sought to eliminate common law rule that words are not enough.  For the judge to determine whether there is an EED.

· MPC comment allows situation to be considered to take into account D’s personal disabilities

· Circumstances are subjective, reactions are objective

· DPPV v. Camplin – standard of self control of self-control to be demanded of a person is that of a person of the sex and age of the defendant.  “To require old heads on young shoulders is inconsistent w/ the law’s compassion of human infirmity.”  Reasonable person is one of your age and gender
· Masciantonoio v. R – Australian case – the law of provocation is going to be discriminatory and unjust unless syou take into account cultural difference
· State v. McClaim  - battered woman evidence from prior beatings irrelevant to reasonable man standard (in NJ)
· State v. Felton – allowed reasonable battered woman standard.- you should take into account how other persons similarly situated with respect to that type or history would react
· R v. Thornton – 
· State v. Klimas – forbade standard of reasonable psychotic man.  Evidence of psychiatric illness irrelevant and inadmissible.  
· Questions to ask:

· (1) Should a jury find this to a case of manslaughter?

· (2) should a judge allow voluntary manslaughter questions to go to the jury at all?

· (3) is the evidence admissible at all?  (Identical to first question b/c if the jury isn’t permitted to consider voluntary manslaughter, then the evidence isn’t admissible

· There is a split as to what counts as provocation
· (1) traditional common law view – categories

· p 405 – extreme assault or battery, mutual combat, illegal arrest, abuse of a relative, sudden discovery of adultery, etc

· (2) flexible common law – minority view – words can be included – anything can count as provocation – if it has the tendency to provoke a reasonable person, it can get to the jury

· provocation – some wrong done to the D, by words or by actions

· Maher
· British Homicide Act of 1957 (p 422) – “whether by things done or by things said or by both together”

· (3) MPC

· standard in NY state – Cassass
· eliminates categories AND provocation requirement

· whether the D is acting under the influence of an extreme emotional disturbance for which there was a reasonable explanation or excuse

· Procedural: MPC is a two step analysis: (1) is there any evidence of an actual emotional disturbance? If the judge finds yes, (2) the jury gets the question of fact of whether it is sufficient

· Hypos

· a. D comes home and discovers his wife having sex with his brother V. D shoots and kills V.  

· Gets to the jury under either standard - judge should allow it because a reasonable jury certainly might find that it was voluntary manslaughter.  So while Q(1) is uncertain, the judge should allow it.

· b. D is repeatedly harassed by his white classmates for being a Native American. They surround him and cruelly taunt him. In a sudden rage, D stabs and kills V, a classmate.  

· Under traditional standard, would not get to the jury.  Murder.  The evidence would not be admissible because words are never enough.

· Would get to the jury under the flexible view and MPC.
· c. Forrest situation – D kills his terminally ill father V, sobbing with emotion
· Under traditional view, it wouldn’t go to the jury.

· Under flexible view, wouldn’t go to the jury – provocation is absent

· Under the MPC, question becomes whether the D is acting under the influence of an extreme emotional disturbance for which there is a reasonable explanation or excuse.  It would get to the jury.

· d. D and E are partners in committed lesbian relationship, D discovers E having sex w/ D’s brother V, D shoots and kills V.

· Under traditional approach, wouldn’t go to the jury b/c D and E aren’t married – has to be a marital relationship, and has to be adultery in a technical sense (ie proof of penetration)

· Under flexible approach, would go to the jury

· Under MPC, would go to the jury

· e. B a bully, taunts D in a bar.  B lends V his sweater. V leaves bar and D, thinking he is B, shoots and kills V.

· Case law is split - Most would allow provocation defense, even under the traditional common law.

· If D had shot B, it would go to the jury.

· f. D and V in bar (both men), V hits on D and suggests they have sex, D is straight and is outraged and batters V’s head on the bar and kills him.

· Under traditional common law, would not go to the jury.

· Under the flexible approach, it would go to the jury (provocation).

· Under the MPC, it would go to the jury.

· (Difference between f and c?  Jury would likely find f yes manslaughter, and c no manslaughter. In f, worry that jury will reduce punishment because (a) D is less culpable or (b) victim is less worthy of protection.  This is something we don’t want.  Does the probative value of allowing it outweigh the prejudicial effect?)

· g. D finds his wife in bed with his brother, shoots wife and brother and his sleeping infant, and tries to kill himself. Everyone survives except the baby.

· Under traditional common law, no

· Under flexible standard, no – no provocation by the infant.

· If the wife or the brother died, and the infant survived, the crime in manslaughter. But if the wife and brother survived, and the baby dies, then the crime is murder under the prevailing case law.

· (Difference between e and g? Idea that maybe D’s anger in e is reasonable, but D’s anger in g, in killing his infant child, is not.)

· P 413-4 note 6victims other than the provoker - Courts are pretty uniform in denying the defense when the victim is not associated with the provoker.

· Policy

· Strong argument for excluding in hypo f b/c probative evidence < prejudicial effect

· Social judgments about blame, fault and reasonableness filter through important social norms

· Three concerns

· In terms of criminal liability, degree of liability should never exceed the degree of fault

· Person imposing the sentence should never have unlimited discretion over a very wide range of possible punishments

· Controlling the jury so that we use the jury to elicit the legit community norms that we’re interested in bringing into the process, but preventing the jury from bringing community prejudices and biases that we don’t want affecting the process. 

· Grading:

· Murder 1 = malice + willful, deliberate, premeditated (CA, PA)

· Murder 2 = malice = intent (intent of a reckless act)
· Voluntary manslaughter = no malice, ie intent + provocation

· Involuntary manslaughter = wanton, reckless, or gross negligence

· Under MPC, Murder 1 and Murder 2 just called Murder = intent; voluntary manslaughter is called manslaughter = intent + extreme emotional distress.  Negligent homicide = involuntary manslaughter.  [marc’s chart]
Reckless and Negligent Killing

· Civil v. criminal liability

· Commonwealth v. Welansky – W was night club owner, one night when he wasn’t there a fire broke out and 500 people were killed b/c the exit doors were poorly marked, inaccessible, and/or locked
· The court imputes a negligence standard, because in order to convict, the jury had to find that grave danger to others must have been apparent, and the owner must have chosen to run the risk – this is an objective standard of recklessness, so the court can impute recklessness even if the D wasn’t reckless.  “Knowing the facts that would cause a reasonable man to know the danger is equivalent to knowing the danger” – court collapses any distinction between recklessness and ordinary negligence.
· Criminal behavior has to pass the borders of negligence or gross negligence and enter the domain of wanton or reckless conduct

· What differentiates unintended homicide that gives rise to criminal liability from those that produce civil liability for negligence?  

· Difference in degree of risk – need substantial departure from the behavior of a reasonable man – gross negligence

· State v. Barnett – “conduct of D must be such a departure from what would be the conduct of an ordinarily prudent or careful man under the same circumstances as to be incompatible with a proper regard for human life, or conduct amounting to indifference to the consequences.”
· MPC – homicide is manslaughter when committed recklessly 210.3(1)(a).  Negligent homicide when D acts w/o awareness of the risk 210.4

· Schul says the MPC calls criminal negligence negligent homicide, but the mens rea (gross negligence) remains the same

· MPC downgrades the offense when there is no knowledge of the risk

· Andrews v. DPP – negligence must go beyond mere matter of compensation between subjects, and amount to a culpable crime against the state.   In order to establish criminal liability…
· MPC commentary

· Dickerson v. State - Contributory negligence is never a defense
· Justification of the risk of the risk to which other person are exposed to (2) the importance of the object to be attained by the dangerous form of activity. 

· The reasonableness of any conduct will depend on balancing (1) the magnitu

· Parish v. state – D was pursuing V, she sped off and was killed in crash. D was convicted of negligence.

· Objective v. subjective standards of liability

· State v. Williams (Wash 1971) – parents of a 17 month child were charged w/ involuntary manslaughter b/c they failed to seek medical care that arguably would’ve saved the life of their child.  They thought it had a toothache and gave it aspirin but in fact it had gangrene.  Question is whether the failure to take the baby to the doctor when the odor of the gangrene was present was involuntary manslaughter.
· Although common law requires gross negligence for involuntary manslaughter, the statute requires only simple negligence, a failure to exercise the kind of caution that a man of reasonable prudence would exercise under the same or similar conditions.  “The standard to be applied is at what time would an ordinarily prudent person, solicitous for the welfare of the child and anxious to promote its recovery, deem it necessary to call a doctor?” (So this is an objective standard. Schul says, but if the Ds were not actually aware of the risk, how can you justify punishing them?)
· MPC (and criminal courts) doesn’t make allowances for low intelligence –hold people to the standard of what could be expected of people with average abilities, even if they themselves don’t have those abilities

· Line between murder and manslaughter

· Commonwealth v. Malone - D and decedent Long were playing Russian roulette, D shot Long although he didn’t expect the gun to fire.  Appeal from conviction of 2nd degree murder, requesting a conviction for involuntary manslaughter.

· At common law, what distinguished murder from other killing was malice on the part of the killer – “any evil deisgn in general, the dictate of a wicked, depraved and malignant heart.”  This is met when an individual commits an act of gross recklessness for which he must reasonably anticipate that death to another is likely to result.  Therefore this was murder because D intentionally did an uncalled-for act in callous disregard of its likely harmful effects on others.  

Felony-Murder

· Murder is an unlawful killing with malice afterthought
· Regina v. Serne – (D sets fire to his house, he and his wife and daughters escape but his two sons are killed in the fire) - malice afterthought is the killing of another person by an act done with intent to commit a felony, or an act done with the knowledge that the act will probably cause the death of some person.

· Malice means

· Intent or recklessness OR

· Felony (commission of a felony is, in itself, enough to constitute malice)
· People v. Stamp – Stamp robbed bank manager at gunpoint, manager had a weak heart and the fright induced by the robbery caused him to have a heart attack after Stamp left.
· Held that the robber takes his victim as he finds him.  The felony murder doctrine is not limited to foreseeable deaths, but rather the felon is strictly liable for all killings that are the direct causal result of the robbery.

· Advantages of felony murder rule:

· Much lower degree of dangerousness is sufficient

· D doesn’t have to be consciously aware of the risk (objective test)

· Jury doesn’t have to find conscious awareness of a high degree of risk – once we decide the felony qualifies then its automatically murder

· Does it make sense?

· Purpose and justification is underlying deterrence (People v. Washington)
· Are you deterring the underlying crime, or are you trying to give criminals incentives to take care when committing their felonies?

· Huge sentencing disparity

· Problems

· Fairness cost of liability way disproportionate to the degree of fault

· Leads to long prison sentences with no payoffs

· Courts that try to limit it want to determine the degree of culpability on the basis of the facts 

· Some courts abolish the felony murder rule (MI), some retain it but read in only felonies where there is conscious recklessness (Malone-type recklessness).  More common approach is that most courts have retained it but are very reluctant and resistant to applying it.

· Unlawful act doctrine – misdemeanor-manslaughter rule

· Limitations

· Proximate cause

· Regulatory offenses don’t apply
· Dangerousness – limited to violations that rise to level of criminal negligence, violations that evince a marked disregard for the safety of others, misdemeanors designed to protect human life

· The inherently dangerous felony limitations

· People v. Phillips (CA) – kid has eye cancer which can be operated on. D is chiropractor who convinces parents to pull kid out of hospital and pay him $700, claiming he could cure her cancer by building her resistance. Kid soon died.
· Court says you look at the elements of the felony in the abstract, not at the particular facts of the case, to determine if the felony is inherently dangerous to human life.  To hold otherwise, the felony murder rule “would then apply not only to the commission of specific felonies, which are themselves dangerous to life, but to the perpetration of any felony during which the D may have acted in such a manner as to endanger life.”
· People v. Satchell – D was an ex-felon who got into a street fight and killed the other guy w/ a sawed off shotgun. Statute made it a felony for an ex-felon to possess a concealable weapon.
· The underlying felony, possession of a weapon by an ex-felon, is not inherently dangerous because, for instance, you could fall w/ in the scope of this statute if you were convicted of collections fraud.  Because you can conceivably think of a way to construe this felony in a way that isn’t dangerous, court won’t apply felony murder rule.

· People v. Henderson – false imprisonment is not inherently dangerous in the abstract to human life.

· People v. Jenkins – robber in a car hit another robber in a car, both fleeing a crime.  Court did not apply FMR on the circumstances test

· People v. Burrows – man caring for man w/ leukemia told him to drink nothing but lemon juice and gave him massages, which caused man to hemorrhage and die.  Charged for FMR on felonious practice.  Statute was for conditions that have great risk of bodily harm, serious physical or mental illness or death.  Because it could encompass mental illness, it is possible to commit the crime w/o death, so it can’t be FMR.

· Regina v. Collins – 18 yr old girl went to bed naked w/ window open.  D saw her and got naked outside of the window. She thought he was her boyfriend so she invited him in.  they had sex and then she realized he was, in fact, a stranger.

· if she’s died it could’ve been FMR if there was an underlying felony.  But it’s not trespass because she invited him in.  it’s possible if it’s burglary if it’s intent to enter a harm w/ intent to do rape.   

· People v. Salame – victim died of heart attack when discovering fraud in stock trading.  D guilty of burglary b/c he went to the victim’s house w/ intent to commit fraud w/ sale of securities.  It’s FMR under murder 1, everywhere but CA.

· People v. Stewart (RI 1995) – mother goes on crack binge and fails to care for her baby, who then died of dehydration. 

· court rejects the abstract rule for inherently dangerous and says that the better approach is “for the trier of fact to consider the facts and circumstances of the particular case to determine if such felony was inherently dangerous in the manner and the circumstances in which it was committed.”
· Generally the abstract rule narrows the felony murder rule more effectively than the circumstances test, hence it’s the one the court generally applies

· Heacock v. Commonwealth – distribution of coke meets inherent dangerous requirement 

· State v. Randolph – distribution of heroin is not inherently dangerous b/c death is not the inevitable nor necessarily the most probable rule of the injection f a controlled substance

· State v. Amaro – allowed FMR for pot, but the perp had shot a cop.

· Merger doctrine

· People v. Smith (CA 1984) – D was convicted of felony murder for beating her daughter to death. Underlying felony was child abuse.
· Court says felony murder rule didn’t apply.  Merger doctrine – must be some kind of independence between the underlying felony and murder.

· People v. Ireland – the FMR was attempted to be used where the underlying felony was assault w/ a deadly weapons of a gun killing of the D’s wife during an argument.  Allowing the FMR would preclude jury from considering malice aforethought in all cases where the homicide was committed as a result of a felonious act, which includes the majority of homicides.

· People v Wilson – predicate felony was necessary ingredient of homicide.

· Burglary discussion 

The Death Penalty

· Some points

· Death row is a prison (not just some cells w/in a prison)

· Common misconception that most people who get the death penalty already have a bad criminal record.  But 35% of all people on death row have no prior convictions

· Great majority of crimes committed by people on death row are really awful horrific crimes, and in the overwhelming majority of cases there is no question of guilt

· In overwhelming majority of cases the courts are solidly pro-death penalty courts – rare to find judge uncomfortable about imposing death penalty.
· Procedural system

· Trial

· conviction

· conviction affirmed in state supreme court

· then state post-conviction proceedings – civil litigation governed by rules of civil procedure where D is plaintiff

· trial

· appeal

· then federal post-conviction proceedings (habeus corpus) – governed by federal rules of civil procedure

· trial

· appeal

· if D wins on appeal, it may go to the US Supreme Court
· Why do we need such a complex, elaborate mechanism? (At a minimum there are 10 major steps in the court proceeding)

· the Ds guilt is not the issue that gets examined – this exhaustive procedure never revisits the issue of whether the D deserves to die

· one concern is that it creates anger on the part of people who are pro-death penalty (because it makes things take so long), while at the same time not actually giving the fairness that it purports to

· newly discovered evidence – not admissible in these procedures

· these procedures are mainly focused on claims of constitutional error 

· as long as the prosecutors presented the evidence they had at the time, the D is considered to have had a fair trial.

· Its getting increasingly difficult to raise claims of constitutional error in post-conviction proceedings 

· Anti-terrorism and effective death penalty Act of 1996 – basically prohibits re-litigation of constitutional issues that were litigated once – if the trial judge held a full and fair hearing it can’t be revisited

· Effective assistance of counsel – very difficult to raise on direct appeal – have to go outside the record to raise.  

· Nobody represents the D in the post-conviction proceedings – it’s a civil procedure so he doesn’t have the right to a lawyer to be appointed him (although many states do provide this by statute) – it tends to be random as to whether the D actually gets a lawyer.
· Concern over innocent people being executed

· one argument: we have no conclusive proof of that

· Van Den Haag – executing people provides social benefits

· Sometimes DNA irrefutably proves that D is innocent

· But if you’re convicted of a crime you can’t necessarily get it tested (if you were convicted before this procedure was available). – you can only get it tested in NY and FL.  This is a kind of newly discovered evidence and that’s not constitutional error.
· Is punishment justified?

· popular public intuitions of morality

· punishment has to be

· useful AND

· deserved
· Court says in case of intentional murder, sometimes capital punishment is warranted.
· Traditional system

· death penalty was mandatory for 1st degree murder unless jury recommended life in prison

· 1972- court held this unconstitutional
· Furman – death penalty requires guidance 

· Capital punishment, as then administered, violated the 8th amendment’s prohibition of cruel and unusual punishment.  There was no reason why given in the case because each justice filed his own concurring opinion.

· Woodson – mandatory death sentence for 1st degree murder violates 8th amendment
· it would not be constitutionally permissible to say that every time someone is convicted of x they will get the death penalty.  If the death penalty is mandatory, you’re giving juries guidance, but there needs to be a degree of individualization

· Also the argument that mandatory death penalty doesn’t give guidance despite appearances

· Even from utilitarian point of view, its not necessary for deterrence (Woodson)

· Disproportionate to liability

· Gregg case reflects the structure set up to meet these concerns

· A death penalty with standards does not violate the 8th amendment as long as the standards are in accordance with evolving standards of decency and in accord with dignity of man. (8th amendment quotes).  8th amend issue is that the punishment must not be excessive – no wanton infliction of pain – and punishment must not be out of proportion to the crime.  Punishment must be both useful and deserved. 
· History and precendent support constitutionality of death penalty – it’s not out of proportion.  There is public support for it

· Interpreted furman as holding that the death penalty could not be upheld in circumstances where it could be applied in an arbitrary or capricious manner – can be met by a carefully drafted statute that ensures that he sentencing authority is given adequate information and guidance.

· Upheld bifurcated trial - after jury finds guilty of first degree murder, separate trial to determine punishment

· at sentencing, jury has to consider mitigating and aggravating circumstances
· furman says you need to have a meaningful basis for distinguishing death penalty cases, and aggravating circumstance is how the courts have interpreted that

· Woodson holds mandatory death sentence unconstitutional 

· Mandatory death penalty not necessary for deterrence, mere possibility of death penalty is deterrence enough

· If you raise the penalties too high people will see the system as unjust and thus overdeterrence will lead to more criminal behavior

· Furman requires guidance and predictability.  Woodson requires individuality.

· Summer v. Shuman – mandatory death sentence for murderer already serving life sentence is unconstitutional, requiring individual consideration

· Jurek v. Texas – jury has to find aggravating circumstances plus affirmative answer to three questions -  not a violation bc system assures that DP will not be wantonly or freakishly imposed.

· Coker v. GA – no capital punishment for rape – punishment that is excessive on retributive grounds violates the 8th Amendment bar on grossly disproportionate punishment.  Ignores the fact that D was a repeat offender who had killed other victims, and escaped from jail to rape this one.
· Edmond v. FL

· Eddings v. OK – cant rule any evidence irrelevant as a mitigating circumstance.

· Mitigating and aggravating circumstances: 

· p 501 note (b) – Lockett v. Ohio – struck down statute requiring mandatory DP if one of seven aggravating factors is found, unless one of three mitigating circumstances are found.  Court says, “the sentencer must not be precluded as a mitigating factor, any aspect of a D’s character or record and any of the circumstances of the offense that the D proffers as a basis for a sentence less than death.”  You can’t preclude the jury from considering anything as a mitigating circumstance.

· Applied in Skipper – you have to allow the jury to consider even good behavior in jail awaiting trial as a mitigating circumstance.

· Based on Woodson, this follows very directly that you have to allow the jury to individualize

· At the same time, it defeats the Gregg goal by failing to give the jury any guidance and telling them instead to consider anything.

· Reflects tension between clear goals on the one hand, and discretion on the other hand
· McCleskey v. Kemp (p 506) - was McC discriminated against because of his race? Presents Baldus study that shows racial discrepancy for when death penalty is assessed:
· white Ds who kill white victims – 8%, black Ds and white victims – 22% - black Ds are 3x more likely to get the death penalty if they kill a white victim than a white D.  Black Ds and black victims – 1%, white Ds and black victims – 3% - the white D is three times as likely to get the death penalty when killing a black victim than do black Ds

· might be a non-racial explanation for the disparities - one explanation is that maybe these are armed robbery cases, or killing police officer cases – Any time you have inter-racial killing its less likely to be a family killing, and more likely to be a felony murder (ie, killing police officer, armed robbery).  The problem with these statistics is that it’s only looking at 2 variables when there are lots of possible explanations

· McC wasn’t saying that he was discriminated against – his claim was that his victims got more protection than black victims.

· Baldus’ study also finds that even taking into account 39 non-racial variables, defendants charged with killing white victims were 4.3x times as likely to get death sentence as Ds charged with killing blacks. - So the problem isn’t discrimination against black Ds – the problem is discrimination against black victims.

· Court defends this system by saying that McC needs to show that there was specific discrimination in his case.
· Dissent (Blackman) – the D can establish a prima facie case of purposeful discrimination by showing that the totality of the relevant facts gives rise to an inference of discriminatory purpose.  Once the d establishes a prima facie case, the burden shifts to the prosecution to rebut that case.

· Equal protection issues:

· What do you have to show?

· Disparate outcomes not enough to show an equal protection violation.  Must show that disparate outcomes were deliberate and purposeful.

· But if you show a pattern of discrimination it might be enough for an inference.  Blackman says that once you have a basis for an inference like that, then the burden shifts.  The majority of the court might say that he’s wrong.

· Juror discrimination

· in the south in the 60s blacks almost never sat on juries.  Say that out of 3000 juries there was only 1 jury that ever had a black.  Is this discrimination?

· If the law was that you have to show purposeful discrimination in each case, you would never win a case.

· Blackman is reflecting the reality that in a situation such as McC where the odds are that something other than race can’t really explain the pattern, then the burden shifts to the state to come up with a non-racial explanation, and if they can’t we’re going to assume that it’s racial discrimination. 

· P 509 – if it wasn’t a death penalty case (ie, if it was employment discrimination), the normal burden of proof of discrimination would have been met.  If it was an employment discrimination case, for instance, the burden of proof of discrimination would merely be “more likely than not.” But “because discretion is essential to the criminal justice system, we would demand exceptionally clear proof before we would infer that the discretion had been abused.”

· Court admits that the ordinary burden of proof, the preponderance standard, is easily met here.  They require a higher standard of proof because

· 8th amendment not limited to capital punishment but applies to all penalties

· if you do this on the basis of race all sort of other discrimination claims could be raised (other minority groups, attractive v unattractive, etc)

· but racial discrimination is treated differently than other claims of discrimination (ie the unattractiveness one)

· Schul thinks this result is wrong.  The principles are flat out inconsistent with the principles it itself acknowledges in other contexts of Equal Protection.  

· Based on this kind of a study, it would be impermissible for an employer to fire McC from his job.  But it is permissible to execute him.  How do you reconcile this?

· The justices are racist.

VIII. ATTEMPTS 
Introduction and Mens Rea

· Secondary offenses are parasitic on primary offenses, and build on elements of underlying primary offense

· Three issues

· Grading issue – punishment for attempt much lower than punishment for completing the offense, although intent and dangerousness are the same

· Reflects preoccupation with thinking about punishment as compensation for victims

· Flip side of this is felony murder

· Defenses for attempts

· What are the elements of the attempt

· Mens rea for purpose of intent

· Actus reas

· Smallwood v. State
· Guy knew he had AIDS and was raping women – could they get him on attempted murder

· Had to be specific intent to murder which could be proved by circumstantial evidence.  But no evidence that AIDS is the likely result of the rape as death would be the likely result of shooting.

· Held differently for another case, but in that case the guy knew he had AIDS and went around saying that he wanted to give women AIDS

· There must be some evidence beyond the mere fact of someone knowing that there is a chance that they might infect another and would die if infected.

· People v Thomas 

· Found guilty for attempted manslaughter when the intent was not to kill but to fire warning shot.

· ..and when the D knew the result was likely to occur or had a reckless disregard of a substantial risk

· for attempted manslaughter, you have to have a purpose to do the act that was reckless

· King v Barker

· Distinction between acts of intent and preparation

· The old test was that for an attempt as opposed to a preparation, the accused must have taken the last step which he was to have taken along the road to criminal intent.  Otherwise there would still be an opportunity to repent.

· This test was rejected in a case of slow poisoning, where each poisoning constituted an attempt although it could not have killed.  To constitute an attempt, the first step along the way of criminal intent is not necessarily sufficient and the final step is not necessarily required. 

· People v. Rizzo
· 4 guys riding around in car with guns looking for person they want to rob. They never found him but cops arrested them for attempt.

· Court holds their behavior did not meet the level of attempt. The actions of Ds are too remote.  Establishes that in order for there to be liability for attempt there needs to be a dangerous proximity to success – the pt at which the crime likely would’ve occurred w/o interference 
· In order to establish actus reas and mens rea, requirements:

· To corroborate the intent

· To corroborate the firmness of the intent

· To give them a chance to change their mind, even if the intent is firm

· State v. Duke – detective poses as 12 yr old girl in chat room and Duke picked “her” up; they arranged to have sex; when Duke went to meet her he was arrested.  Conviction was reversed because “the overt acts of D were all planning and did not go far enough towards their consummation to constitute an attempt at asexual battery.”  Uses dangerous proximity to success test.

· Commonwealth v Peasley  - D put wood in turpentine in a warehouse to set fire to it, went home, and on his way back he changed his mind and returned home. The kid he was with turned him in and he was charged with attempted arson.  Would be guilty under the Rizzo test of dangerous proximity to success.

· Hypo: Croatian terrorists want to bomb CBS. FBI had penetrated their cell. Loaded up car w/ guns (FBI agent in car w/ them), pull up to building, can’t find parking space so go home.  Arrested and convicted of attempt.  Issue at appeal is whether the conviction should be reversed b/c it failed to meet the sufficient act to constitute an attempt test.  They got off because they weren’t in dangerous proximity.
· US v. Shue – D, military sailor, stole classified documents from ship and tried to get the Soviet Embassy to come pick them up, to no avail.  Borrowed motorcycle and started driving to DC to deliver them to Soviet Embassy. At some pt on the drive he’s stopped by police and they find docs; charged w/ attempt to deliver classified documents to foreign nation.
· Opportunity to repent
· No arrest before attempt and no arrest after repenting
· Courts have generally only considered abandonment in sentencing
· To avoid unfairness judges have place criminality very close to the act
· The alternative would make abandonment a defense.
· NY v. Johnston – renunciation defense denied where D held up gas station clerk but clerk only had $50 so D left
· People v McNeil – renunciation defense denied after D let victim go after discussion w/ victim, because renunciation only after victim resisted.
· McQuirter v. State

· Black guy followed white woman up the street, waited while she went into the house, continued to follow her, ran away when man came.
· Attempt requires mens rea and actus reas
· Mens rea requirement filled b/c sheriff testified that the D admitted he wanted to rape the woman
· What might be missing is the actus reas
· Probably meets dangerous proximity test and substantial certainty test
· Under equivocality test, his behavior is intrinsically ambiguous
· Court held guilty.
· Several possible tests: How do you preemptively capture conduct that’s dangerous and culpable w/o at the same time bringing in people who are innocent?
· Case by case, ad hoc test – does not hold up

· Last act test – don’t convict unless D actually does the last act – nobody follows this

· Rizzo test – dangerous proximity to success – dominant view (NY rule)
· Question is, how physically close did he get?

· Rizzo, Duke not convicted

· Shue is reversed if he is not that physically close yet to DC. But Peasley gets convicted b/c although he turned back, he did cross the line.

· So the problem is that it lets people off who may not repent, and captures people who actually did repent.

· Substantial step test – instead of looking at how close D got, court looks at if what D did was substantial

· Responds to law enforcement’s needs

· Duke, Shue would be convicted.  But Peasley is also still convicted.

· So the problem is that it draws the line so early that lots of Ds who have done very little are going to be convicted, despite that there is a lot of doubt about the existence and firmness of intent, and no time given them to repent.

· Substantial step plus renunciation

· Equivocality test – doesn’t look at how close D got or how many steps D took, but rather whether at whether the steps D took unequivocally demonstrate his intent.

· Rizzo is convicted and McQuirter is not – seems to be a better test

· But it sets such a high standard that we might not be able to arrest and convict people who really are dangerous

· MPC 5.01 (p 1060)

· (1) definition of attempt

· (c) defines attempt as purposefully doing or omitting to do anything which, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in the commission of a crime.

· Mesn rea is recklessness

· Actus reas seems to draw in good elements of substantial step test and deal with the potential overbroadness of it by bringing in some elements of equivocality test.

· US v. Jackson 

· Hodges recruited Allen, Jackson and Scott to rob a bank. They went to do it but rescheduled.  Then Hodges was arrested on unrelated charges and told the FBI about the scheduled robbery. They staked the bank out but A,J, and S noticed them and drove off. They caught them and in the car found guns, handcuffs, etc.

· under the MPC, there would be an attempt.

· But there is no attempt under the dangerous proximity test.

IX.  GROUP CRIMINALITY

Complicity

· Introduction

· Common law

· Principal

· In the first degree

· In the 2nd degree – present, aiding, abetting

· Accessory

· Before the fact

· After the fact – knowing a felony to have been committed, receives, relieves, comforts, or assists the felon

· Modern statutes

· Punishment is the same for 3 main modes of complicity (except after the fact)
· See chart on page 67 in Gilberts

· Accessories can now be convicted before the principal is convicted

· D doesn’t have to be charged w/ a specific complicity, but rather with the substantive crime committed by the person the D aided or abetted

· MPC – makes people who are accomplices of another person accountable for that person’s conduct and defines people as accomplices in the other person’s offense if they solicit that person to commit such an offense or aid that person in planning or committing it. 

· Aiding and abetting is not a crime, it is a theory of liability (like respondeat superior). So if you fill the requirements of it, it establishes a path of attribution – the actions of others can be attributed to you.
· Mens Rea

· Two levels

· The accomplice – specific intent (true purpose) required for an accomplice – must actually intend his action to further 

· The principal

· Federal Complicity State 18 USC §2

· (a) Whoever commits an offense against the US or aids, abets, counsels, commands, induces, or procures its commission, is punishable as a principal

· (but Posner says judges use discretion to reduce sentences) 

· (b) whoever willfully causes an act to be done which if directly performed by him or another would be an offense against the US, is punishable as a principal.

· Actions of the principal

· Hicks v. US (Supreme Ct 1893)
· Rowe aimed his gun at Colvard. Hicks laughed, took off his hat and told Colvard to do the same. Rowe shot and killed Colvard. Hicks charged as an accessory; claims he though Rowe was going to shoot him too and that his words went to that.

· Hicks, no doubt, intended to use the words he did, but the question is whether he thereby intended that they were to understood by Rowe as an encouragement to act.  Problem with trial judge’s instruction is that it doesn’t require specific intent.

· Had there been evidence of a conspiracy beforehand between Rowe and Hicks to kill Colvard, Hicks would’ve been guilty of murder, but there was no evidence of one.

· If Hicks had blocked the victim’s path with his horse, it would be clear that there was actual assistance, but the court would still read in a requirement of intent.

· Should we hold the accomplice to the same level of mens rea as we hold the principal?  If recklessness is sufficient for Rowe, should it be sufficient to find that Hicks recklessly blocked the path?

· People v. Wilson – agent provocateur
· W was mad at P for stealing his watch. They decided to commit a burglary together, and when P went through the window W called the cops on him, and told the police that his connection with the burglary was for the purpose of getting even with P.

· One my not participate in the commission of a felony and then obtain immunity from punishment on the ground that he was a mere detective or spy. One who attempts to detect the commission of crime in others must himself stop short of lending assistance, or participation in the commission of the crime.

· Mens rea problem – could say W lacked the mens rea of burglary b/c he didn’t intend P to succeed in stealing. But he did intend, if not for success, that P commit the crime of burglary, and intentionally helped him to do so.

· State v Gladstone (Wa 1980)

· Undercover cop Thompson wants to buy pot from Gladstone; he doesn’t have any but draws him a map to Kent’s house as someone who would sell him pot; G is found guilty of aiding and abetting K in the unlawful sale of pot.  Reversed.

· Court finds that Gladstone is not guilty because the vital element of a nexus btw the accused and the party whom he is charged with aiding and abetting is missing.  “There is no aiding and abetting unless one in some way associates himself with the venture, that he participates in it as in something that he wishes to bring about, that he seek by his action to make it succeed.” “Although the aider and abettor need not be physically present at the commission of the crime to be held guilty as a principal, his conviction depends on proof that he did something in association or connection with the principal to accomplish the crime.”

· However, Schulhoffer says that the reason Gladstone isn’t liable doesn’t really have to do with the nexus, but rather with the fact that although he has knowledge that he’s helping the crime to succeed, he doesn’t have true intent, or true purpose, or a stake in the venture.  Conviction turns on the whether the D has a true purpose.  Without a true purpose, Gladstone can’t be convicted of aiding and abetting sale or of aiding and abetting purchase.
· Abortion doctor hypo – abortion doctor comes out and some guy is shooting at him.  The doctor is running away and a bystander blocks his path so that he can get shot.  

· A bystander could be guilty of aiding and abetting if he came to the aid of a criminal and purposefully assisted him, knowing the intent of the criminal, regardless of whether there’s a nexus, if he had true purpose, or a stake in the criminal succeeding.

· Community of purpose – no community of purpose in Gladstone b/c he wasn’t getting paid for the pot, he had no stake, they had no shared purpose.  

· Hypo: Thompson tries to hire Gladstone as a hitman. G says he no longer is a hitman but draws T a map to Kent’s house and says Kent will probably do it.

· Actus reas – drawing map; mens rea – recklessness, causation

· T would not be guilty because there’s no proximate cause – unless G and K are joint tortfeasors, the voluntary intervening act would break the chain of causation.

· Kadish article p 606 – human actions are chosen, not caused by antecedent events.

· Nye & Nissen – aiding and abetting requires a true purpose
· US v Fountain
· Gometz convicted of aiding and abetting another inmate, Silverstein, to murder a guard. G passed S a knife through the bars and S stabbed the guard with it.  

· Posner’s dissent was that aiding and abetting murder is established by proof beyond a reasonable doubt that the supplier of the murder weapon knew the purpose for which it would be used. So it was enough that G knew that when he helped S obtain the knife, that S would use it to attack the guards.

· One of the basic purposes of aiding and abetting is gap filling

· Posner suggests just requiring having knowledge of the act for serious contributions, as opposed to purpose for less serious contributions.

· Under MPC, G isn’t guilty unless you can prove he gets some benefit from S’s action – that he has a stake in the venture.

· MPC requires true purpose – 2.06(3)(a) – requires that the actor have “the purpose of promoting or facilitating the commission of the crime.

· Criticisms of MPC’s purpose requirement

· If principal can be convicted under recklessness, why shouldn’t there be parity for the aider and abettor?

· As a matter of policy, this is conduct we want to deter. Given that level of culpability, recklessness should be a sufficient basis for conviction.

· Why doesn’t MPC want to have recklessness mens rea for accomplice?

· Degrees of harm

· Degrees of pressure

· Degrees of help

· There are infinite degrees of each, so it raises a serious line drawing problem.  Captures more people than normally would be convicted of the substantive offense. Limit liability on fairness concerns, policy grounds.
· Four solutions

· MPC draft – knowledge is sufficient if the contribution is sufficient (would get Gladstone)

· Knowledge is sufficient if the crime is sufficient – Fountain case

· Would get Gomez, probably get Gladstone (if a lot of pot)

· NY statute – rather than treating aider and abettor as responsible for crimes as principal, treat his aid as a separate offense

· Purpose is required – MPC and common law

· Results

· State v. McVay (RI 1926)

· Steamship captain was negligent and McVay was accused of accessory before the fact of manslaughter by way of gross negligence in the doing of a lawful act.

· question: may a D be indicted and convicted of being an accessory before the fact to the crime of manslaughter arising through criminal negligence as set forth in the indictment?

· There is no accessory before the fact when killing results from a sudden and unpremeditated blow, but since manslaughter is intentionally doing a lawful or unlawful act that results in unintentional killing, there is no reason why, prior to the commission of such a crime, one may not aid, abet, counsel, command, or procure the doing of the unlawful act or of the lawful act in a negligent manner.  The doing of the act charged or failure to perform his duty was voluntary and intentional in the sense that D exercised a choice among courses of conduct.  D is charged w/ counseling and procuring the principals to negligently carry too much steam.

· McVay was aware of their negligence and probably counseled them to do negligent acts.

· People v. Russel
· school principal was struck by a stray bullet from a gunfight going on between the three Ds. 

· Depraved indifference murder – Ds, under circumstances envincing a depraved indifference to human life, recklessly engaged in conduct creating a grave risk of death to another person, and thereby caused the death of another person.

· Prosecution was not required to prove which of the D’s bullets killing the victim, rather it was sufficient to establish that each D acted w/ the mental culpability required for the commission of the depraved indifference murder, and each D intentionally aided the D who fired the fatal shot by tacitly agreeing to engage in the inherently dangerous and unlawful activity.

· People v. Abbott – Abbott and Moon were drag racing, Abbott lost control and hit a car and killed 3 people.  A and M both convicted of criminally negligent homicide.  Even though Moon didn’t hit the victim’s car, he intentionally participated w/ A in the inherently dangerous activity.  His conduct made the race possible in the first place.

· MPC 2.02(3) – one who aids or solicits another person to commit an offense is an accomplice of that person only if he or she acts with the purpose of promoting or facilitating the commission of the offense.

· The accomplice is aiding in the commission of the offense but not necessarily there

· MPC 2.06(4) – when causing a particular result is an element of an offense, an accomplice in the conduct causing such result is an accomplice in the commission of the offense, if he acts with the kind of culpability, if any, with respect that result that is sufficient for the commission of the offense.

· The accomplice is helping with one of the attendant circumstances.

· Actus Reas

· Wilcox v Jeffrey (Eng 1951)
· W went to a concert given by a foreign musician in order to get copy for his jazz magazine, knowing that it was illegal for foreign musicians to play in England. 

· Court finds him guilty of aiding and abetting because D actively went to the show, taking part, clapping, encouraging, etc an activity he knew to be illegal.  “In this case it seems clear that he was there, not only to approve and encourage what was done, but to take advantage of it by getting copy for his paper.”

· But there’s a causation problem – even if W had never applauded, or even gone, the musician would still have played. 

· Schul says this is a moral point. The spectator who applauds shares in the moral culpability of the actor. Even though this casts a wide net of culpability the moral idea is that he needs to be punished.

· State v. Tally (Ala 1894)

· Skelton bros out to kill Ross; Ross’ family sent Ross a telegram warning him; Tally sent a telegram to the telegram person telling him not to deliver the warning telegram. Skeltons caught and killed Ross.

· No nexus, but in terms of mens rea, Tally really wants Skeltons to succeed.

· Court says that the assistance given need not contribute to the criminal result in the sense that but for it the result would not have ensued. It is quite enough if the aid merely renders it easier for the principal actor to accomplish the end intended by him and the aider and abettor, though in all human probability the end would probably have been attained without it.

· But even with appropriate mens rea, is it justifiable to hold people liable if their conduct makes no difference?  For the D to be held to have caused the event, the prosecution must prove but-for causation. But for the D to be held accessorily liable, but-for relationship between Ds action and criminal conduct of another is not necessary.
· Tally hypos

· Telegraph operator tried in vain to get telegram to Ross, and Sketen bros killed him.

· Causation wouldn’t be a defense for Tally.  

· But he never gave any aid or encouragement – only attempted aid.

· Under common law, Kelton bros committed a crime, but Tally doesn’t meet requirements of aiding and abetting (what are those??)

· Under MPC 2.02(6), Tally would be an aider and abettor because attempted aid is sufficient 

· Following judges instructions, telegraph operator didn’t deliver warning, but Skelton bros never caught up with Ross.

· Under common law, Tally is aiding and abetting so he’s guilty of whatever crime the principals commit, but since the principals didn’t commit any crime there’s nothing to attribute to him.

· Under MPC 5.01, chasing after the victim would probably be enough, so Tally would be guilty
· MPC

· Pre-MPC, no liability for attempt to aid

· 2.06(3) – a person acting w/ the required mens rea is an accomplice whether the person aids or attempts to aid another person in planning or committing the offense.
· 2.06(3)(a)(i) – solicitation is the basis for accomplice liability
· 5.02(2) – solicitation is established even if the actor fails to communicate with the person he solicits to commit the crime
· Comment – one who aids or attempts to aid is only liable if the principal actor actually commits the offense
· Vaden v. State (Alaska 1989) Fish and Wildlife Protection officer Snell contracted Vaden to take him hunting, Vaden piloted plane to facilitate hunting, Snell shot 4 foxes

· Court affirmed conviction finding that Snell's actions were unjustified, but even if they were justified by public authority justification of breaking law to enforce it, the justification would be personal to Snell and not extend to Vaden

· no entrapment because Snell's actions, though unlawful, were not so outrageous as to be a denial of due process

· 3. Dissent on grounds that acts of feigned accomplice may never be imputed to targeted defendant

· State v. Neely (Montana 1931) in similar facts, where detective acted to steal cattle, accomplices' convictions were reversed

· MPC §2.13 entrapment defense if law enforcement officials induce another to commit offense using methods which create a substantial risk that such an offense would be committed by persons other than those who are ready to commit it

· 2.06(3)(a)(iii) – a person can be an accomplice if he has a legal duty to prevent the offense and he fails to do so with the purpose of promoting or facilitating the crime.
· State v Davis – D’s refusal to help, and his presence in the room while his son raped a family friend, facilitated and encouraged the perpetrator’s actions
· People v Stanciel – mother can be convicted as an aider and abettor of child abuse for failing to protect the child from abuse by a 3rd party.
Conspiracy
· Criminal conspiracy is an agreement or combination by two or more persons to commit a crime.  Each coconspirator is equally responsible for the criminal acts of fellow conspirators committed in furtherance of the planned criminal enterprise, whether or not those particular criminal acts were planned, so long as they were reasonably foreseeable.

· Elements

· Actus reas

· Agreement

· Mens rea

· Intention to commit the act - Intention to agree

· Intention to commit the substantive offense that’s the object of the agreement - purpose

· A wide variety of collateral consequences (procedural and evidentiary rules) are affected by the existence of a conspiracy
· Will incriminate person on the fringe of offending who would not be guilty of aiding and abetting

· 6th amendment requirement that the trial take place where the crime was committed is lifted

· conspiracy often proved by evidence that is admissible only upon assumption that conspiracy existed.

· Krulewitch v. US
· D was convicted on 3 counts: (1) and (2) were substantive counts, and (3) was conspiracy to commit those same offenses. (unlike in attempt where you can’t be convicted both of murder and of attempted murder).

· Admissibility of evidence (testimony) – issue is whether hearsay is admissible (one coconspirator says that the other coconspirator told her that Kurlewitch thinks it’d be better for the two women to take the blame, thus implying K’s guilt)

· Normally hearsay is inadmissible unless there are special guarantees of reliability

· Ie, dying declarations – generally a description of the perpetrator made by the victim to the police isn’t admissible, but there are built in guarantees of reliability as to what someone says when they’re dying.

· Admissions against penal interest

· Coconspirator statements not considered to be reliable, especially blame-shifting statements

· But coconspirator hearsay is admissible even though there are flagrant problems of unreliability

· Court holds that coconspirator hearsay is admissible, but limits its scope.  Denied it in this case b/c statements made in furtherance of an ongoing conspiracy are admissible, but an implied agreement to cover up is not a conspiracy.
· Concurring opinion laments the collateral consequences of charging with conspiracy as being blatantly unfair.
· Lilly v State

· FRE 801 has coconspirator exemption to hearsay rule

· US v Glasser - 

· Duration of a conspiracy

· Statute of limitations beings to run not when the offense is committed (when the agreement is made) but when the conspiracy terminates

· Most courts refuse to infer that an implicit agreement to cover up the crime is inherent in every conspiracy

· Krulewald v US – acts of covering up, even though done in the context of a mutually understood need for secrecy, cannot themselves constitute proof that concealment of the crime after its commission was part of the initial agreement

· Conspiracy generally considered abandoned when none of the conspirators is engaging in any action to further the conspiratorial objectives.

· If one conspirator wants out, courts generally require him to take affirmative action to announce his withdrawal to all other conspirators, and some courts require him to also thwart the success of the conspiracy (not in federal court).

· MPC 5.03(7)(c)

· Most states, and MPC, allow a complete defense for renunciation under some circumstances.

· MPC – only if the circumstances manifest renunciation of the actor’s criminal purpose and the actor succeeds in preventing commission of the criminal objectives (most states don’t require 2nd part).

· Other consequences of a conspiracy charge

· Common law – an agreement became punishable as a conspiracy if the objectives were criminal or unlawful, or if the agreement contemplated pursuing a lawful objective by criminal or unlawful means.
· Public morals

· Shaw v. DPP – upheld conviction for conspiracy to corrupt public morals.

· Mostly rejected in US – criminal conspiracy only if objectives are criminal

· Some statutes use conspiracy concept to punish those who agree to pusue objectives that are improper or unlawful but not criminal.  US v. Hays 

· Pinkerton v US
· Two brothers indicted for violating internal revenue code. Each convicted of some of the substantive counts as well as the conspiracy. Daniel was convicted of the offenses committed by his brother when he was in jail.  No doubt that Daniel is guilty of conspiracy. Issue is about collateral consequences.

· Court implies that if the unlawful agreement contemplated precisely what was done, Daniel is guilty.  It would be different if the substantive offense was beyond the scope of the agreement.

· Even if you couldn’t prove requirements for aiding and abetting, you can find Daniel guilty under conspiracy. The criminal intent to do the act is established by the formation of the conspiracy. “The rule which holds responsible one who counsels, procures, or commands another to commit a crime is founded on the same principle. That principle is recognized by the law of conspiracy when the overt act of one partner in crime is attributable to all. An overt act is an essential ingredient of the crime of conspiracy. If that can be supplied by the act of on conspirator, we fail to see the same or other acts in furtherance of the conspiracy are likewise not attributable to the others for the purpose of holding them responsible for the substantive offense.”
· Three elements

· Existence of a conspiracy

· The other crime was foreseeable

· In furtherance of the objective of the conspiracy

· In this case the crime Walter committed wasn’t exactly the crime that the conspiracy was bout, but Walter’s crime was foreseeable, and it was in furtherance of the objective of the conspiracy.

· Dissent says that there was only evidence of Daniel’s involvement in conspiracy – he agreed with Walter to at some point commit those crimes, but did not agree that Walter would commit those specific crimes.

· Who is in a conspiracy?

· In increasingly complicated conspiracies, it’s hard to prove who controls and pulls all the strings.

· Wheel conspiracy

· All of the spokes (ie drug runners) coming out of the center (ie drug kingpin) are connected for the purpose of a conspiracy, even if they don’t know eachother

· Chain conspiracy

· Ie, kingpin ( runner ( competitor

· Principal is liable for the actions of his agent
· But when the agreement isn’t illegal, criminal liability seems out of place and we don’t use this formulation

· State v. Bridges
· D got into argument at party, leaves and comes back with two friends, Bing and Rolle, who have guns to hold people back so D can fight. Bing shoots someone and both Bing and Bridges are convicted of 1st degree murder.

· Court says Pinkerton court got it wrong, and that all members of the conspiracy do not have to be commensurate.

· There was no conspiracy to kill onlookers, but there was conspiracy to hold off the onlookers.  Court finds that where the objective was to hold off onlookers with a gun in a volatile situation such as this one, it’s foreseeable that someone will get shot, and therefore it’s within the scope of the conspiracy.

· People v Luperello
· D and his friends want to beat up Martin on order to find out where D’s girlfriend is. One of D’s friends shoots and kills Martin.

· If D knew they had the gun then it was foreseeable, but D isn’t liable because shooting Martin doesn’t further the conspiratorial objective, and in fact it’s completely antithetical to it.  In order to find him guilty, must prove that the crime was foreseeable and that it was in furtherance of the conspiratorial objective.

· People v. Brigham
· D and Bluitt are going to kill Chuckie. D tells Bluitt the guy isn’t Chuckie but Bluitt says they have to show that they’re tough, and kills the guy anyway.

· Foreseeability

· Court says it’s possible that D knew that Bluitt was a loose cannon and could do something like this

· Furtherance of criminal objective

· The killing of the non-Chuckie doesn’t seem to further the conspiratorial objective

· But perhaps the point of killing Chuckie was to show people that they were tough, and killing the non-Chuckie futhers that conspiratorial objective.

· Withdrawal? Defense might argue that in saying “that’s not Chuckie,” D had withdrawn from the conspiracy.  But he didn’t.
· US v. Alvarez
· Drug buy in hotel that leads to gun battle where undercover agent is killed. 3 of the dealers are charged with 2nd degree murder, even though they played no part in the shooting.

· Foreseeable because they knew the dealers were armed.  In furtherance of the objective b/c there’s an implicit agreement in transporting a huge amt of coke that its better to kill someone than go down for it.
· Court finds a conspiracy.  The three Ds were not minor players and knew deadly force could be used. Since they knew it was foreseeable, and were still in the conspiracy, in furtherance of the objective is implicit.

· Probably can’t prosecute under felony murder, because in most states cocaine is not inherently dangerous to human life.

· Liability proportionate to fault problem

· If bridges, for example, had negligently killed the bystander himself, he would probably have been convicted of involuntary manslaughter (or in NJ, where no liability for negligent homicide, he wouldn’t be convicted of any homicidal offense). But here he’s convicted of 1st degree murder w/ a min of 30 yrs for another’s conduct.  No felony murder b/c possession of a weapon isn’t inherently dangerous.
X. EXCULPATION

Three types of defenses

· Assert that prosecution failed to prove at least one element of the crime

· Justification

· excuse

Justification
· Self defense

· For self defense defense, 
· the threat has to be

· Unlawful

· Imminent

· Deadly or great bodily harm

· The response has to be

· Necessary 

· Reasonable 

· US v Peterson

· sets out three elements

· reasonable belief in the threat of unlawful force

· threat has to be imminent

· D’s response has to be necessary

· Threat must be subjectively held by the D but objectively reasonable

· People v Goetz
· Subway killer acquitted on four counts of murder.

· Worst evidence for the defense is that after shooting four of them, Goetz then shoots the wounded guy again, but defense claims that this is all part of one transaction.

· He clearly believes his life is in danger, but is the fear reasonable?

· Fear must be reasonable – but to whom?

· How individualized is the justification for self defense?

· If the mistake is genuinely reasonable, we would want to make this a defense

· What makes a mistake reasonable?

· Background experiences

· Judgments (??)

· Standard is a reasonable person in the defendant’s situation.  Seeks to avoid people that are aberrational and bizarre, but seeks to encompass people who have prior experiences that make them less culpable.

· Racial profiling

· Difference between actual relevance (minorities commit more crimes) and exaggerated relevance (but not the extent a person believes)

· Difference between comparative risk and absolute risk

· Difference between private cost and social cost

· The question here is whether the D was negligent, so it goes to whether the defendant’s actions were reasonable.  The only common situation where self-defense is unreasonable is where defender is drunk or in an abnormal mental state.

· Battered spouse syndrome

· Three stages

· Tension-building stage

· Acute battering incident

· Extreme contrition and loving behavior by battering male

· Leads to sustained psychological and physical trauma compounded by aggravating social and economic trauma

· Three legal issues

· Admissibility of the facts – D’s testimony about abuse – in some circumstances it’s not admissible 

· Admissibility of expert testimony

· Assuming the evidence is admissible, what is the standard under which the jury evaluates it? 

· Reasonable person?

· Or reasonable person suffering from battered woman’s syndrome?

· Three concerns

· Pacifism problem – criminal justice system seeks to counteract societal willingness to solve serious problems by resorting to deadly force.  Concern is that we don’t want to relax the pressure the criminal justice system is seeking to exert.  We’re institutionally against self-help and vigilante justice. 
· Blame the victim problem – even if the guy killed is a bad guy, he may not be deserving of death
· Slippery slope problem with abuse excuse – does BWS also apply to battered children, Holocaust survivors, PTSD, etc?

· Two ways that courts look at battered woman’s syndrome

· Courts accept battered woman’s syndrome.  They allow expert testimony so that the jury can (1) decide whether the person actually has bws, and then (2) decide whether a reasonable person with bws would act the way the D did.

· Courts use bws as a way for the jury to consider how a reasonable person would act under those circumstances.  Expert testimony teaches the jury about bws as something they can consider in determining whether a reasonable person under the D’s circumstances would have acted the way she did. 

· State v. Kelly
· The case with the scissors

· Issue is whether expert testimony about battered woman’s syndrome is admissible.

· court finds that expert testimony was relevant to Ds state of mind – admissible to show that she honestly believed she was in imminent danger of death.  Also relevant to the reasonableness of her belief that she was in imminent danger of death or serious injury – whether, under the circumstances, a reasonable person would have believed there was imminent danger to her life.

· Expert can’t express opinion that on that day D’s fear was reasonable, but he can state that D had battered-woman’s syndrome and explain what that is so that the jury could better determine the honesty and reasonableness of the Ds belief.

· Requirements for admission of expert testimony

· The intended testimony must concern a subject matter that is beyond the ken of the average juror

· The field testified to must be at a state of the art such than an expert’s testimony could be sufficiently reliable

· The witness must have sufficient expertise to offer the intended testimony

· People v. Humphrey
· Find that battered wife syndrome is relevant to reasonableness, but only in a limited way.  Expert testimony to effectively overcome the jury sterotype.
· The standard is not a reasonable battered woman standard.

· The jury must consider D’s situation and knowledge, which makes the evidence relevant, but the ultimate question is whether a reasonable person, not a reasonable battered woman, would believe in the need to kill to prevent imminent harm.  Moreover, it is the jury, not the expert, that determines whether D’s belief and her actions were objectively reasonable.

· State v. Leidholm – more subjective standard. Juries should assume the physical and psychological properties particular to the accused and then decide whether or not the particular circumstances were sufficient to create a reasonable belief that the use of force was necessary.
· State v. Edwards – weigh the evidence in light of how an otherwise reasonable person who is suffering from battered wife syndrome would have perceived and reacted in view of the prolonged history of abuse.
· Werner v. State – majority refused to allow expert testimony about Holocaust Syndrome. Dissent argues that “if scientific, technical, or other specialized knowledge will assist the trier of fact to better understand the evidence or determine a fact in issue, a qualified witness should be able to testify in the form of spoken evidence.
· State v. Norman
· Husband had brutally beat and prostituted his wife for 25 yrs. Attacks escalated for 3 days and then she shot him in his sleep. Court of Appeals says that the BWS is such that a jury could not be precluded from finding the D killed her husband lawfully in perfect self defense even though he was asleep.

· Court overturns because imminence requirement is lacking and the force used against her wasn’t great bodily harm or life threatening.

· Imminence means immediate danger, such as must be instantly met, such as cannot be guarded against by calling for the assistance of others or the protection of the law. Indefinite fears concerning what he might do in the future does not constitute imminent harm.

· Dissent says that the question is not whether the threat was in fact imminent, but whether D’s belief in the impending nature of the threat, given the circumstances as she saw them, was reasonable in the mind of a person with ordinary firmness
· Points in favor of allowing bws defense

· Typically, D is not a danger to society

· Victim is especially culpable, so perception that he gets what he deserves

· Against allowing bws defense

· Puts the victim on trial

· Loosens restraints on violent behavior

· Patronizes women

· Framework: Imminence is an objective element that needs to be established first.  Then, if imminence is found, we look to whether the D’s belief that it is necessary to kill the guy is reasonable – and that’s when bws comes in.

· The policy concern overrides the logical conclusion that necessary and imminence and inextricable.

· MPC 3.04(1) – relaxes imminence requirement to say “immediately necessary”

· MPC 3.05 – someone who comes to the aid of a person in peril can use deadly force to prevent the attack, under the same circumstances that would justify the use of deadly force by the endangered person herself. 
· Hitman could not get off b/c doesn’t suffer from bws.  Could say that Norma had a very good reason to not call the police, but a 3rd person would have another layer of detachment.  All courts have refused the bws defense to the woman as well when the woman brings in another party to commit the murder.  Schul thinks this is illogical because it goes to the learned helplessness of the syndrome.

· Duty to retreat

· US v. Peterson – guy is changing windshield wipers in alley, Peterson comes out, they get into an argument, Peterson gets a gun and said don’t come and closer, other guy comes at him with a wrench and Petersons shoots him. 

· One cannot support a claim of self defense by a self-generated necessity to kill.  Only in the event that he communicate to his adversary his intent to withdraw and in good faith attempts to do so, is he restored to the right of self defense.  The logical premise is that a defensive killing is unnecessary if the occasion for it could have been averted.

· MPC 3.04 – narrower exception – denies self defense to an actor who provokes the use of force against him with the purpose of causing death or serious bodily harm.  Narrower because the unlawfully excessive force in response to an initial aggression allows the aggressor to respond w/ necessary force as long as there’s no opp to withdraw for the initial aggressor; still, he should be convicted for assault.

· Under common law, agressor’s options after starting the fight is to run, be killed, or kill and be prosecuted.

· General rule in self defense is that force can be used only to rebuff an attack that is imminent, in the sense that it is about to happen then and there.

· State v Schroeder
· D killed cellmate while he was sleeping b/c cellmate threatened to collect money he owed.

· Court finds him guilty b/c words alone are not sufficient justification for an assault.  The threat isn’t imminent because the cellmate is asleep.

· In Schroeder, the barrier is physical – there are literally bars.  In Norman, the barriers are economic and social. The idea in bws is that when you shift from economic and social barriers to psychological barriers, the defense is valid.

· Because the barrier is only physical, he understands what he’s doing.  This goes to the whole reason why the woman won’t leave – it’s one thing to say she won’t leave b/c she needs economic support, it’s another thing to say that she has learned helplessness 

· Under the MPC, he would have a defense because it modifies imminence to “immediate and necessary” – this is his only chance – when the guy wakes up, he won’t have a chance.

· Ha v. State – Buu beat up Ha and threatened to kill him; Ha was scared b/c Buu was in a gang; Ha shot Buu.  Court upheld conviction, stating that “inevitable harm is not the same as imminent harm. A reasonable fear of future harm does not authorize a person to hunt down and kill an enemy.”
· People v Diaz – police officer husband threatened wife with gun to make her have sex with him, then threatened baby with gun to make wife have sex with him.  Next day she was getting something out of a drawer and saw a gun and relived the experience and she shot home.  Court held it was okay because seeing the gun rekindled the imminence of it – she was back in the moment of being raped.
· For self defense to be a defense, the threat has to be unlawful, imminent, deadly or great bodily harm, necessary, reasonable.

· Imminence as an evidentiary factor may bear on necessity; lack of imminence creates a presumption of lack of necessity.  But this presumption is now a requirement even though, as in Schroeder, the force might have been necessary although the danger was not imminent. 

· MPC relaxes this imminence requirements: 3.04(1) – sufficient if the actor reasonably believe that the use of defensive force was immediately necessary

· Limits on use of self defense

· State v. Clay – where the assault being made upon D is insufficient to give rise to a reasonable apprehension of death or great bodily harm, then the use of deadly force by D to protect himself from bodily injury or offensive physical contact is excessive force as a matter of law.
· MPC 3.04(2)(b) – limits use of deadly force to cases where the threatened danger is “death, serious bodily harm, kidnapping or sexual intercourse compelled by force or threat”
· Physical, social, economic barriers should all be considered when dealing with necessity. But not the psychological part.  So an instruction could be “a reasonable woman suffering from battery” but not “a reasonable woman suffering from bws”  (why??)

· Necessity

· People v Unger
· Unger was in jail, transferred to minimum security honor farm, walked off, Prior to his transfer, defendant had been threatened by another inmate, after transfer he was assaulted and molested by inmates, then received death threat because caller had heard he had told authorities, allowed necessity defense

· Courts have traditionally refused the defenses of compulsion and necessity in escape, on policy, though some have permitted it lately where defendants had to avoid attacks and rapes

· necessity is where conduct which would otherwise be an offense is justifiable if the accused was without blame in occasioning or developing the situation and reasonably believed such conduct was necessary to avoid a public or private injury greater than the injury which might reasonably result from his own conduct

· in Lovercamp more stringent requirements for submission of necessity defense to jury in escape

· prisoner is faced with a specific threat of death, forcible sexual attack, or substantial bodily injury in the immediate future

· there is not time for a complaint to authorities or there is a history showing complaints futile

· there is no opportunity to resort to courts

· there is no evidence of force or violence towards guards or other innocent persons in escape

· prisoner immediately reports to proper authorities when he has attained safety from immediate threat

· safety from immediate threat

· these are factors, but not necessary, to allow submission of necessity defense

· those factors go to weight of evidence

· the absence of one factor does not preclude a finding of necessity

· Borough of Southwalk v. Williams 

· case of homeless breaking into abandoned building, House of Lords forbade necessity defense on social license of allowing homeless to violate private property rights

· this is clearly right

· you must sum up the totality of social costs

· this is the problem for prison escape in Unger

· it's a good claim, but cant every prisoner make the claim

· necessity v self defense

· necessity defense is broader than self defense defense, because you can only claim self defense when using force against the attacker. 
· In another view, self defense is a broader defense because for a necessity defense you have to prove a net gain of benefits over loss. Transition from rights based approach to utilitarian approach.
· MPC 3.02 –whether the harm averted by your action is greater than the harm caused by committing it

·  conduct which the actor believes to be necessary to avoid a harm or evil to himself or to another is justifiable, provided that
· The harm or evil sought to be avoided by such conduct is greater than that sought to be prevented by the law defining the offense charged and

· Neither the code nor other law defining the offense provides exceptions or defenses dealing with the specific situation involved and

· A legislative purpose to exclude the justification claimed does not otherwise plainly appear

· Belief has to be subjective and objective.  Truly held, but also objectively reasonable.  

· Regina v. Dudley and Stevens
· Shipwrecked sailors kill and eat weakest sailor in order to save their own lives.

· Under English law, the killing was unjustified

· Under the MPC, the killing would be unjustified but only b/c they didn’t have a fair procedure

· Starving hiker in the mountains is allowed to break into a cabin and eat the food there.

· Harold of Free Enterprise – ship is sinking and people are trying to climb up a ladder to get to the deck. One woman freezes and blocks everyone. They pull her down and she dies. It’s okay because not only are they killing one person to save everyone, but she specifically is the problem.

· Hypo: woman in labor, doctor says if she doesn’t have a c-section the baby will die; she refuses

· Under the MPC test, can the doctor force the surgery?  The benefit is the baby’s life, and the cost is having the surgery.  Kadish suggests that individual rights (the right to bodily integrity, ie) trumps a utilitarian calculus

· The fact that the mother prefers to have the c-section is what created the problem in the first place, making it difficult to weight that cost.  Lee suggests that since we’re weighing the social cost we can’t look at it from the perspective of the person upon whom the cost is levied. (ie, in the case of flooding a house to save a village, we can’t evaluate costs from the perspective of the owner of the house).

· Kadish – how sound is the use of a numerical calculus to justify the intentional killing of an innocent, non-threatening person?  Kadish says that the utilitarian calculus gets trumped by individual rights. In some situations saving one’s own life justifies the taking of other multiple lives. However, even with a fair procedure there seems to be something very wrong with killing someone even if it generates a net benefit over loss.
· Principles of necessity defense

· Parameters of law of necessity – situations where net benefits over net costs are not enough to justify taking life of person

· Fair justice system – clash between utilitarian calculus of gains versus absolute obligations to respect certain institutions of fairness

· Doesn’t seem fair to put a person at a disadvantage when they’re not at fault, even if it produces a gain for other people in society

· Concern as to why we have requirements of proof beyond a reasonable doubt, subjective culpability, etc, independent of a calculus of social gains over costs

Excuse
· Excuses exist when the law allows a defense, either total or partial, to a wrongful action bc the actor has displayed some disability or capacity to know or to choose, which renders the person either free of blame or subject to less blame.  Falls into one of three groups

· involuntary actions

· the person had no control over bodily movements so there was no action at all, so there’s nothing to even excuse

· physical compulsion

· internal lack of control (reflex, epileptic seizures)

· deficient but reasonable actions – power to choose in a literal sense, but the choice is so constrained an ordinary person could not be expected to have chosen otherwise

· cognitive deficiency

· reasonable mistake or accident – if a person could not reasonably be expected to know of some circumstance that made his action harmful, he could not reasonably be said t have effective power of choice to avoid the harm.

· Volitional deficiency 

· Duress – a person commits a crime under such threats of physical injury that even a person of reasonable fortitude would have yielded to the threat 

· Irresponsible actions

· this person could not have been expected to act otherwise, given the person’s inadequate capacities for making rational judgments

· generally grounds for sentencing mitigation, not total excuse

· insanity is a total excuse

· Defense of legal insanity
· A person who is insane can’t stand trial, can’t be executed, must be transferred to mental hospital if becomes insane while in prison
· Competency to stand trial

· MPC 4.04 – no person who as a result of mental disease or defect lacks capacity to understand the proceedings against him or to assist in his own defense shall be tried, convicted, or sentenced for the commission of an offense so long as such incapacity endures
· Dusky v. US – test is whether the D has sufficient present ability to consult w/ his lawyer with a reasonable degree of rational understanding, and whether he has a rational as well as factual understanding of the proceedings against him.

· Forcible medication of Ds in order to render them competent to stand trial – is this fair?

· If D has amnesia about the crime but is not otherwise insane, D is competent to stand trial.

· Execution

· Ford v. Wainwright – SC held that execution of the insane would be cruel and unusual under the 8th amendment

· Powell – retribution require that those executed know the fact of their impending execution and the reason for it – this is the widely used test today

· Some courts hold that the state may not subject an insane death row prisoner to antipsychotic medication against his will, in order to make him sane enough for execution.

· Disposition after acquittal

· follow processes for civil commitment

· commitment is automatic and mandatory for all insanity acquittees

· constitutionality upheld by SC in Jones v. US

· committed insanity acquittees are held until the inmate can prove to a judge that he meets conditions for release – is it fair to keep him longer than the jail sentence would mandate?

· Guilty but mentally ill statutes - If jury finds D guilty but mentally ill at time of offense, court retains the same sentencing authority for cases of guilyt verdicts, but if the court sentences the D to prison he is to be given treatment as is psychiatrically indicated for hs mental illness

· Most courts hold that juries shouldn’t be instructed on procedures that follow an insanity verdict

· But Commonwealth v Mutina, and many state courts, held that where commitment is mandatory, the jury should be informed

· Presumption of legal sanity.  Courts differ on:

· (1) how much evidence needs be presented before the effect of the presumption disappears and the question of the Ds insanity becomes an issue that must be established by the evidence?

· (2) where the issue must be established by the evidence, who bears the burden of persuasion, and how is the burden defined?

· Test for what constitutes insanity varies from context to context because the purposes served are different

· Purpose of an insanity defense

· Punishment is at best marginally useful in terms of deterrence.  Purpose of insanity defense is to identify cases where there’s relatively little deterrence value and cases where there’s no blame or moral responsibility

· Straightforward retributive justice justification

· Rehabilitation – if the person is insane, incarceration in prison is wrong sentence

· Greater incapacitative effect through mental health system than through criminal imprisonment

· Burden is on D to prove his sanity before release

· M’Naughten’s Case (1843)

· “The jurors ought to be told in all cases that every man is to be presumed to be sane, and to possess a sufficient degree of reason to be responsible for his crimes, until the contrary be proved to their satisfaction; and that to establish a defense on the ground of insanity, it must be clearly proved that, at the time of the committing of the act, the party accused was laboring under such a defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing; or, if he did know it, that he did not know he was doing what was wrong.”

· King v. Porter – if purpose is deterrence, it’s useless to try to deter someone who’s mental health is such that they can’t be influenced by the possibility or probability of subsequent punsihement, if they cannot understand what they are doing or cannot understand the ground upon which the law proceeds.   State of mind must have been one of disease, disorder or disturbance, arising from some infirmity, temporary or longstanding.  Look only at the condition of the mind at the time the act was done.  He must not have known the physical nature of the act, or that what he was doing was wrong.

· MPC

· Standard relieves D of responsibility under 2 circumstances

· When, as a result of mental disease or defect, the D lacked substantial capacity to appreciate the criminality (wrongfulness) of his conduct

· When, as a result of mental disease or defect, the D lacked the substantial capacity to conform his conduct to the requirements of law

· Substantial capacity standard allows for grading, whereas M’Naughten rule and “irresistible impulse” rule calls for complete impairment

· Different tests available

· M’Naughten – D either needs to not knowing what he’s doing, or to not know that it’s wrong

· M’Naughten plus irresistible impulse test – still calls for complete impairment
· MPC test – impulse doesn’t have to be totally irresistible 
· Abolition of the insanity defense

· Since the bar is set so high it makes sense to get rid of the defense altogether

· Being committed based on insanity often results in commitment that exceeds the jail sentence for that crime.

· Three core issues

· Whether test applies only to cognition or also applies to impairments of control
· Whether impairment has to be total or can be partial

· Whether impairment has to result from mental disease or can come from something else

· MPC test is broader for the first two points.  The third point is a threshold test, and the bar for mental disease is set really high and very tightly restricts the availability of the insanity defense.

· US v. Lyons
· Heroin addict(?)

· Majority rejects MPC formulation in favor a rule that “a person is not responsible for criminal conduct on the grounds of insanity only if at the time of that conduct, as a result of a mental disease or defect, he is unable to appreciate the wrongfulness of that conduct.”  Rejects absence of control defense.

· Rationale:

· No objective basis for psychiatrists to determine a person’s capacity for self-control

· Risks of fabrications and moral mistakes

· Confusing psychiatric testimony about volition

· Standard of proof for prosecution is too high

· (and a possible blame argument – responsibility for getting addicted)

· Court says that it’s best to treat all criminal impulses as resistible, and focus on D’s capacity to understand wrongness. 

· Dissent brings up moral condemnation argument, and says that the majority overblows the problems

· US v. Moore
· P, a heroin addict, claims that b/c of his addiction he has an overpowering need to use heroin and should not, therefore, be responsible for being in possession of the drug.

· Majority says that the peculiar nature of the problem of the heroin traffic makes certain policies necessary that should not be weakened by the c of this defense.  Draws a parallel to a situation where an addict is not being charged with possession, but with robbery in order to obtain money for drugs.

· Levinthal, the concurrence, says that the broad assertion si that in general the mens rea element of criminal responsibility requires freedom of will, which is negatived by an impairment of behavioral control and loss of self control.  But the criminal law cannot vary legal norms with the individual’s capacity to meet the standards they prescribe, absent a disability that is both gross and verifiable.  The most it is feasible to do with lesser disabilities is to accord them property weight in sentencing. 

· Wright, dissenting, says that there should be a new rule that a drug addict who, by reason of his se of drugs, lacks substantial capacity to conform his conduct to the requirements of the law may not be held criminally responsible for mere possession of drugs for his own use

· ??

· His rationale seems to come back not to a fairness justification, but to a more pragmatic view that we can’t take the risk

· “to discern a demarcation of doctrine that keeps the defense w/in verifiable bounds that do not tear the fabric of the criminal law as an instrument of social control.

· Rotten Social Background – should this work like the insanity defense?
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