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Criminal Law Outline: Schulhofer—Spring 2003

I. The Process of Proof

A. Overview

1. Purposes of Criminal Law—not to control crime; crime could be controlled without criminal law. Need for systematic checks.
a. Notice
b. Predictability

c. Error minimization

d. Proportionality

e. Boundaries

2. Purposes of the Social Institution of Criminal Justice—may be conflicting, how to reconcile?
a. Control crime
b. Satisfy social demand for punishment
c. Control the institutions of punishment (government, police)

d. Control the social demand for punishment.
B. Evidence
1. Summary

a. Very slender probative value is sufficient to make something relevant.

b. Relevant evidence is almost always admissible.

i. Exceptions:

· Prejudicial

· Character Defining

· Hearsay

c. Even when it is relevant, the evidence is inadmissible when the prejudicial value outweighs its probative effect.

d. Evidence suggests a propensity to do something because of a bad character is automatically seen as prejudicial.

2. Relevancy—Relevant evidence is generally admissible, but there are many exceptions (see list below)

a. For evidence to be relevant it must be probative and material.

i. Probative—evidence is probative if it tends to establish the proposition for which it is offered. Ask if the proposition would be more likely to be true given the evidence, then without the evidence.

· Ex. In a murder case, evidence of motive is probative.

ii. Material—the proposition that the evidence tends to prove must be one that will affect the outcome of the case under applicable law.

· Ex. Evidence in a homicide trial that the victim consented to be killed is not material, because under the substantive law consent by the victim is not a defense to a homicide charge.

b. Federal Rules of Evidence, Rule 401( “Relevant evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.

i. Not a high bar—gatekeeping rule.

ii. Very slender probative value is sufficient to make evidence relevant. Probative does not mean probable, just that the proposition is a bit more likely because of this evidence.

3. Evidence is never admissible if it is irrelevant. So, evidence may be excluded as irrelevant for one of two reasons:

i. It does not tend to establish the proposition in question.

ii. The proposition it tends to establish is not material to the outcome of the case. 
b. Rule 402( All relevant evidence is admissible, except as otherwise provided… Evidence which is not relevant is not admissible.
4. Privilege—The various rules related to privilege give individuals the right to withhold certain kinds of testimony, often in order to protect particular interests of a witness or specially important relationships with others.

a. Ex. Fifth amendment privilege against self-incrimination.

5. Prejudice—evidence must be excluded whenever its probative value is outweighed by its prejudicial effect.

a. Prejudicial Effect—Evidence is considered prejudicial only when it is likely to affect the result in some improper way. Prejudice is involved if the jury is likely to overestimate the probative value of the evidence or if the evidence will arouse some undue hostility towards one of the parties.

i. Rule 403—Although relevant, evidence may be excluded because of its probative value is substantially outweighed by the danger of unfair prejudice, confusion on the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

b. People v. Zackowitz, NY, 1930, pg. 22—Four men made fun of (’s wife. ( returned to his apartment, got his gun, and returned to the scene. Issue was whether the murder was premeditated. Prosecution admitted evidence that the ( had three other guns at his home, that were not brought to the scene, in order to show he was evil.

i. The guns were not brought to the scene of the crime, so the evidence of their existence was limited in probative value. Owning four guns as opposed to one does not make planning the murder more likely.

ii. Cardozo does not say the evidence is irrelevant, just that it’s prejudicial value outweighs the probative value.

iii. The conviction should be reversed, because the evidence was prejudicial and makes the jury more likely to convict for reasons of “bad character” rather than guilt.

c. Very slender probative value is sufficient to make evidence relevant. Probative does not mean probable, just that the proposition is a bit more likely because of this evidence.

d. Evidence of good character is routinely admissible.

i. Both characterizations—bad character and good character—are relevant, but only the evidence of bad character’s relevance is outweighed by it’s prejudicial effect.

ii. If ( brings in evidence of good character, the prosecution can bring in evidence to refute the (’s evidence.

· Ex. Why a ( with a rap sheet generally doesn’t testify.

e. Rule 404—Other crimes, wrongs, or acts. Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith. It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident.
i. However, evidence offered for one of the other reasons (not bad character) may be barred by Rule 403 if its prejudicial effect outweighs its probative value.

ii. Signature Crimes( Evidence of past crimes is admissible when it is done in such a particular or unique way as to earmark them as the handiwork of the accused.

iii. Sexual Offenses( (Rule 414) In a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant’s commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.

· Evidence still has to pass the Rule 403 test.

· Rule 414 is controversial—may rely on outmoded notions of who rapists are and inaccurate data on their recidivism rates.

· Some states have analogous rules, but most do not and utilize the same analysis for admissions of past crimes in rape trials as in all other trials.

f. Prior offenses are admissible for impeachment purposes—but there is a trend away from this.

C. The Jury: 6th Amendment Guarantee
1. Fundamental Right( Trial by jury is fundamental to the American scheme of justice, so the court holds that the Fourteenth Amendment guarantees a right of jury trial in all criminal cases which—were they tried in federal court—would come within the Sixth Amendment’s guarantee.
a. Duncan v. Louisiana, US S.Ct., 1968 (55)—Duncan was accused of battery, a misdemeanor, in Louisiana. Duncan requested a jury trial, but the request was denied because the LA constitution only grants jury trials in capital or hard labor cases. He was convicted by a judge. The ( appealed, asserting the denial of jury trial rights violated rights guaranteed to him by the US Constitution. 
i. Issue: Was Duncan deprived of his due process? The only procedural rights that are required are those that are fundamental.
ii. Right to a jury trial is fundamental, so the Constitution was violated when the (’s demand for a jury trial was refused.
b. Only exception is petty crimes—a very narrow category. Although a misdemeanor, Duncan was not a petty crime. 
c. No crime may be deemed petty where imprisonment for more than six months is authorized. (Baldwin, 58) 
2. Variations in juries among states:
a. Doesn’t need to be 12, but 5 is too small (Apodaca, Ballew, 57)
b. Strong majority (10 or 11) is enough, need not be a majority. FRCrmProc require unanimity in federal criminal trials.
3. Why jury trials...
a. Juries ensure we are governed by the spirit of the law and not the letter, and insure that a rigid rule will be shaped to justice.
b. Transparency( Protects against arbitrary rule and overly harsh punishment.
c. Prevents oppression by the government, a safeguard against corrupt or overzealous prosecutor, and protection against the compliant, biased, or eccentric judge.
d. Reflect a reluctance to entrust plenary powers over the life and liberty of the citizens to one judge or a group of judges.
e. Juries do understand the evidence and come to sound conclusions. 12 heads are better than one; the jury as a group has wisdom and strength greater than its individual members.
f. Defendants retain the right to waive a jury trial if they want.
g. The importance of the civic experience for jurors; democratic vehicle for community participation in government.
4. Concerns about juries...
a. Jury members may be ignorant and stupid

b. Minority groups often suffer at the hands of jury members.

c. Jury is expensive and imposes a social cost on those forced to serve.
d. Exposure to jury duty disenchants the citizen and causes him to lose confidence in the administration of justice.

e. Jury will not follow the law—either because of dislike or misunderstanding.

5. Jury Nullification (pp 55-73) Majority view is that this power is desirable as long as only used in extraordinary circumstances.
a. Used for cases that fit within the letter of the law, but not the sprit.
b. The federal courts and nearly all the states refuse to permit instructions informing the jury of its nullification power

i. In three states(GA, IN, MD) constitutional provisions say that the jury should be the judge of the law as well as the fact, so the approach rejected by Dougherty survives.
c. Why do we have jury nullification?

i. Works to control the effect of unpopular laws.

ii. Need a way to introduce flexibility into the application of clear rules.

iii. The power of nullification is a necessary counter to case-hardened judges and arbitrary prosecutors, and the exercise of that power may in some instances enhance the overall normative effect of the law. (Dougherty dissent)
iv. Jury should be instructed by judge or counsel( If the jury should know of its power to disregard the law, then the power should be explicitly described by the instruction of the court or argument of counsel.

d. Why not explicitly instruct the jury of this power?
i. Nullification serves a purpose, but one that is necessarily limited and extraordinary.
ii. Want to decrease arbitrariness in the criminal justice system—jury nullification may defeat this.

iii. United States v. Dougherty, DC Circ., 1972 (62)—A joint appeal arising from convictions arising out of unconsented entry into the D.C. office of Dow chemical company. During trial, the appellants attempted to argue to the jury that they should be acquitted because their actions were morally justified (they were protesting the Vietnam War). They were convicted, and appealed. 

· The right of jury nullification is reserved for exceptional cases, and constrained by the judges’ instructions.
· The danger that a juror will feel constrained by the rules is not as great as the danger of removing the boundaries of constraint provided by the announced rules.

· To compel a juror involuntarily assigned to jury duty to assume the role of mini-legislature or judge is to put troublesome strains on the jury system.
	Rules vs. Standards—tension between the two
Rules( Clear, bright line. 

Ex. Unauthorized touching is assault.

Need clear rules, but run the risk of oppression. Permit notice, forseeability, prediction, control abuse, but tend to be over inclusive.

Standards( Laws that are flexible and have discretion in determining where they apply.

Ex. Negligence

( Need this flexibility as a countervailing force, but worried that they are susceptible to abuse. 


e. Judgment n.o.v.—(notwithstanding the verdict)
i. In a civil suit the judge can always set aside a jury verdict for one party and enter judgment notwithstanding the verdict for the other party.

ii. The Supreme Court has held that in a criminal case, a judgment n.o.v. for the prosecution violates the defendant’s Sixth Amendment right to trial by jury. (Connecticut v. Johnson)

f. Sentencing( Nearly all courts hold that because the jury’s role is solely to determine the facts relevant to guilt, the jury has no legitimate concerns with the consequences of the conviction and has no right to be informed of the sentence the ( faces if convicted. (Shannon v. United States)
i. Contra: The jury has a right to hear any information that is essential to prevent oppression by the government. To deny a jury information necessary to such oversight is to defeat the central purpose of the jury system. Overly harsh punishments were the impetus to the development of jury nullification. (US v. Datcher)

ii. Also, appeals process should constrain arbitrary sentencing.

g. Inconsistent Verdicts
i. The federal courts and the great majority of state courts permit the inconsistent convictions to stand.
ii. Exception (AK, IL)—both states have set aside the conviction that was inconsistent.

h. Race issues: Nullification is often supported by the black community as a means of social justice.
II. Punishment
Punishment is the social practice of intentionally inflicting suffering on certain individuals. It may consist of a fine, probation, imprisonment, or the death penalty. The conviction itself can be a form of punishment, carrying with it a social stigma, a barrier to future employment, and a risk of enhanced punishment in the event of a future offense.
A. Prison
1. Judges determine time in custody, but the Department of Corrections determines which prison an inmate will go to; does not depend on the severity of the crime. The DOC can also move inmates around, depending on behavior.
2. Most guards do not have guns—at a severe disadvantage when the prisoners obtain weapons.
3. Population
a. 55% African American (only 12% of national population)
i. Increased dramatically over the past century; only 30-35% in 1935.
b. Hispanics next most represented minority.
c. Emphasis on the drug war causes the disproportionate distribution.
i. Selective enforcement—intense prosecution of users as well as users/sellers.
4. Deprivation
a. Of goods and services( harshly Spartan environment
b. Of heterosexual relationships( no conjugal visits

c. Of the deprivation of security( prolonged intimacy with other men who in many cases have a long history or violent, aggressive behavior.
5. Violence
a. The threat of violence is a significant and sometimes extremely serious problem to the American prisoner.
b. Litigation in the 60’s and 70’s restricted the guards ability to discipline through corporal punishments, but violence among inmates increased tremendously.
c. Crowding: Rising rates of incarceration and longer sentences; problem in its own right, also increases violence.
d. Women in Prison: Doubled from 1990 to 1998, still only 7% of the total population.
i. Male guards frequently sexually assault women prisoners.
ii. More likely to be sent farther from their homes and families because less facilities.
iii. Fewer educational and vocational programs.
B. Justifications of Punishment
1. Moral obligation to punish peopke for crimes that commit, and not to punish them for crimes they did not commit. Retribution and retaliation

2. Retribution( Punishment is justified by moral culpability.
a. Backward Looking—seek to justify punishment on the basis of the offender’s behavior in the past.
b. Kant (102)( A criminal must be punished in accordance with the principle of equality; the undeserved evil which any one commits on another is to be regarded as perpetrated on himself. Durkheim (106)( Punishment voices the collective consciousness of society and the aversion that crime evokes.

c. Moore (107)( A retributivist punishes because and only because the criminal deserves it. “Punishment should be graded in proportion to desert, but need not be “eye for an eye.” Moral culpability is both a necessary and a sufficient condition of liability to punitive sanctions. Such a justification not only gives society a right to punish, but also a duty.
d. Proceeds on the principle that it is morally right to hate criminals, and conforms and justifies that sentiment by inflicting upon criminals punishments which express it. (Stephen)

e. In my view the ultimate justification is, not that it is a deterrent, but that it is the emphatic denunciation by the community of a crime. (Royal Commission on Capital Punishment)
f. Punishment is a conventional device for the expression of attitudes of resentment and indignation, and of judgments of disapproval and reprobation—it has a symbolic significance.
g. Morris (109)
i. Mutuality of benefits and burdens, we are all in a social contract together, so we’re better off when we follow the rules. 

ii. When someone cheats, they gain an unfair advantage that we all could have gotten together, but didn’t because the one person cheated—they should be punished to bring society back to a level playing field.
h. Criticisms:
i. Difficult to accurately measure blameworthiness—the analysis in criminal law tends to more utilitarian.
ii. Backwards looking.
iii. Does not address the underlying causes of criminal behavior

iv. Does not necessarily deter

v. Risk calculus may lead to more people committing the crime.

· Hypo: Someone steals $10,000.

· Kant( the punishment should be $10,000—the measure of punishment is what the person stole.

· Problem: If the probability of being caught is 1:5, possible the criminal has stolen $50,000 before he gets caught.

vi. “People are bad b/c they are poor.” Criminality is economically based—either directly in crimes of need, or indirectly in the case of crimes growing out of motives or psychological states that are encouraged or developed in capitalist society. There is something perverse about applying principles that presuppose a sense of community in a society which structured to destroy genuine community. (Murphy, Marxism and Retrbution)
· See Thomas response—insanity

vii. How does the criminal’s suffering pay anything back to society?

3. Retaliation( Lex Talions—“Eye for an Eye”
a. Form of retributivism—mandates a specific equivalent crime for each illegal act.
b. Morris (109): An eye for an eye—breaking of rules causes unfair distribution of benefits and burdens, and so should be punished according to the crime/injury/harm—not the blameworthiness.

c. Kant (102): The only just punishment for murder is death. There is no juridical substitute or surrogate that can be given or taken for the satisfaction of justice.

d. Criticisms: 
i. Completely unacceptable results. Leaves the whole world blind.

ii. No discretion, very formalist.

iii. May not be appropriate for the state to take the action required by “eye for an eye,” example raping a rapist.

4. Utilitarian ( Punishment is justified because of the useful purposes that punishment serves.
a. Forward Looking—seek to justify punishment on basis of the good consequences it will produce in the future.
b. Bentham( main philospoher

c. Rehabilitation
i. Valid Goal: Make the criminal safe to return to the street.

· Justified not by how much better off the criminal will be, but by how much better off we will all be by having safer streets.

· Seeks rehabilitation as a cost effective means of shortening the expensive incarceration that would otherwise be necessary.

ii. Non-Valid Paternalistic Goal: Make the criminal able to live productive and successful life.

· Allocates resources away from more serving groups

· Paternalistic intervention is not appropriate for criminals. 

· Recasting punishment as treatment makes possible moral blindness.
iii. Actual effects of rehabilitative efforts have been questioned, but there is evidence that some programs are successful under certain conditions.

iv. More successful when:

· Make available a variety of social and psychological services.

· Focus primarily on high-risk offenders.

· Participants are screened for amenability.

· Well-funded, well-staffed, and vigorously implemented.
d. Incapacitation
i. Restrains known criminals from murdering, raping, robbing, assaulting, and stealing.
ii. Costs $25,000/ year.

iii. Four benefits:

· Punishes offenders and expresses society’s moral disapproval.

· Teaches felons and would be felons a lesson.

· Prisoners get drug treatment and education.

· Keeps criminals off the streets.

iv. Research shows that it costs society twice as much to let a prisoner loose then to let him go. Prison is a bargain in relation to all the benefits it provides. (DiIulio 131)

v. Exception: Low-level, first-time drug offenders.

vi. Criticism: Not fair to punish people for crimes they have not and might not commit; predictions might be wrong.
e. Prevention( Punishment is justified as preventing the commission of future offenses.

i. Widely accepted rationale in the practice of punishment
ii. General Deterrent— the threat of punishment deters potential offenders in the general community.

iii. Specific Deterrent— the infliction of punishment on convicted defendants leaves them less likely to engage in crime.
iv. Moral Influence—the broader effect of punishment in incalculating and maintaining habits of law-abiding conduct in the general population.
v. Deterrence through the threat of imprisonment:

· Effectiveness depends of the rationality of criminals(do criminals calculate?
Yes—Bentham and Posner
· A person commits a crime because the expected benefits of the crime to him exceed the expected costs. Criminals respond to changes in opportunity cost, the probability of apprehension, the severity of punishment.
No
· Correlation does not equal causation( be wary when interpreting low chance of going to prison/ high robbery rate. Might mean prosecutors overwhelmed, not deterring criminals.

· Gilligan( The rational self interest theory is based on complete ignorance of what violent people are actually like. Even when murder seems ‘rational’ it is the end product of a series of irrational, self-destructive, and unconscious motives. When men feel sufficiently impotent and humiliated, the usual assumptions about human behavior no longer hold.
· Fleisher( Criminals are set into a life trajectory by a poor childhood—not choices they are making. 
· If criminals calculate rationally would it be efficient then to impose life imprisonment for all serious crimes?

· Counter: Perverse incentives( if armed robbery is subject to the highest possible punishment, the offender would suffer no additional punishment for committing additional robberies or for killing all additional witnesses.
· Certainty vs. severity—does increasing either increase the deterrent effect? Maybe, but the severity less so then certainty.

vi. Deterrence Through Shaming Penalties
· In recent years, judges who consider probation an insufficient penalty have sometimes imposed “formal shaming” as a criminal sanction.

· Ex. Drunk driver must post bumper sticker proclaiming conviction.

· Criticisms:

· May be counterproductive—alcoholism a product of shame, may drive the person to drink more. Also, emotion of shame itself often causes or provokes violence.
· May lower the societal status of the offender, giving him less incentive to refrain from the offensive conduct.
· Delegates part of the government’s enforcement power to the fickle and uncontrolled general population—abandons measured punishment.
f. General Criticisms of Utilitarianism
i. May authorize punishing beyond the culpability of the individual for the deterrent effect.

ii. Rehabilitation may entice some people to commit crime to benefit from the punishment—ex. Thief who gets god job to remove the incentive for robbing.

iii. Cost benefit analysis ignores intangible and non-economic factors.
iv. Not sure if criminals calculate risk in a rational way.

v. Actual certainty and severity doesn’t matter—only the appearance of certainty and severity has a deterrent effect.

vi. Are there contradictions( does maximizing safety really maximize deterrence?

vii. If punishment is not seen as fair it may degrade the legitimacy of the law.

5. Moral Influence (122) Goes along with utilitarian( one of the purposes.
a. Punishment as a concrete expression of society’s disapproval of an act helps to form and strengthen the public’s moral code and thereby creates conscious and unconscious inhibitions against committing crime.

b. The influence of social group sanctions and internalized norms are the most powerful determinants of conduct, more significant than the threat of deterrent legal sanctions.
c. The law is a vehicle by which the community debates, tests, and ultimately settles upon and expresses its norms.

d. Criminal law can only hope to shape moral thinking or to have people follow its rules if it has earned a reputation as a legitimate institution whose focus is morally condemnable conduct.
e. Ways to seem legit( in line with other principles of criminal justice
i. Punish those who deserve it under rules perceived as just.

ii. Protect from punishment those who do not deserve it.

iii. Where punishment is deserved, imposing the amount of punishment deserved, no more, no less.

f. Tom Tyler (Empricial studies)( 
i. People obey the law for one of two reasons.

· Fear of disapproval in their own group.

· Conscience; they are aware of what they are doing and want to see themselves as good people.

ii. People will obey the laws they perceive as fair, without regard to possibility of apprehension.

iii. Conversely, when law/system is perceived as unfair voluntary compliance disappears.

6. Positive/ Critical Morality: 

a. Attempts to find actual logical reasons behind the concepts of justice and law( always try to do this.

b. Positive Morality: Popular morality—the norms, practices, and sense of fairness that exist in a given community.

c. Critical Morality: Effort to test popular morality through norms defensible upon reflection.

	Winner!!!
The Mixed Theory( Punishment is justified if and only if it achieves a net social gain and is given to offenders who deserve it.
· Adopted by MPC.

· Moore(114)( Giving just deserts and achieving a net social gain, in such a case, are each individually necessary, but only jointly sufficient conditions for justifying punishment.

· You can punish someone what they deserve or less (for utilitarian reasons), but not more.

· Evidence from plea bargaining that this is what is actually used.


C. Imposing Punishment
1. Sentencing
a. Pre-1970’s( almost entirely at judges discretion.
i. Qualified by statutory limits on sentences, the charging authority of the prosecutor, and the releasing authority of the parole board.
ii. Still prevails in the great majority of states.
b. Post-1970, many moved towards specific mandated punishments, sentencing guidelines, and appellate court review of sentencing.
c. Discretion vs. Rules( traditional sentencing structure criticized as inconsistent, uncertainty. Critics claimed it was both overly lenient and harsh. Discretion allows the sentence to be individualized, which is both a problem and a benefit.
d. Determinate Sentencing

i. Pre-determine levels of sentencing—reduce the chance for parole and narrow the range of punishment available to the judge.
ii. Includes federal sentencing guidelines (1984) that abolished parole for federal criminals and set authorized punishment ranges.
iii. The selection of a sentence within the statutory range is essentially free of appellate review. (US v. Jackson, 146)
iv. Aging Out: Posner concurred in Jackson( sentence should be reduced, no additional deterrent effect in keeping Jackson (a repeat bank robber) in jail past the age where he became no longer dangerous to society and elderly.
e. Three Strikes Laws
i. Does the additional benefits of a life sentence, as opposed to 15 to 20 years, justify the costs? See Posner’s dissent in Jackson.
f. Discretion for Family Situations: 
i. Ordinary family circumstances do not justify departure from the sentencing guidelines, but extraordinary family circumstances may. (Johnson, 154, convicted of bribery, has sentence lowered because sole provider and caretaker)
ii. Reluctant to wreak destruction of dependants who rely solely on ( for their upbringing( extr. circumstances do not decrease her culpability.
2. Limitations on Punishment
a. 8th Amendment( cruel and unusual punishment
b. Culpability
c. Proportionality
d. Legality
3. Issues/ Problems
III. The Requirements of Just Punishment

A. Actus Reas

1. MPC: § 2.01(1) A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable.
2. Voluntary Acts—If actions are completely involuntary then you are not liable.
a. MPC 2.01(2) The following acts are not voluntary acts:
b. A reflex or convulsion
c. A bodily movement during unconsciousness or sleep
d. Conduct during hypnosis or resulting from hypnotic suggestion
e. Anything that is not a product of the effort or determination of the actor, either conscious or habitual, is an involuntary act.
f. Voluntariness requirement is narrow in two ways:

i. Enough to have just one voluntary act.

ii. What counts as a involuntary act itself is very narrow—i.e. reflex

g. Under MPC( you cannot be convicted unless your conduct includes a voluntary act.
h. Common Law(To be convicted it is enough that one of the actions in the definition of the proscribed conduct is voluntary.
i. Martin v. State, AL, 1944 (173)—Martin was arrested at his home and taken onto the highway, where he manifested a drunken condition through loud and profane language.
· Reversed. Voluntariness is presupposed; charge of public drunkenness can not by established by proof that the accused, while in a drunken condition, was involuntarily and forcibly carried to that place by the arresting officer.
· ( It is reasonable to think his acts as voluntary, so he should have been convicted. It was probably overturned for policy reasons.
ii. Winzar v. Chief Constable of Kent, 1983 (174)—Winzar had been taken to a hospital, but was asked to leave when it was determined that he was drunk. The police were called when he was slumped on a bench in the hallway.
· Upheld. It was enough to show that the appellant had been present in the highway, was drunk, and perceived as such. The words in the statute “found drunk” meant “perceived to be drunk.” The fact that his presence was not of his own volition makes no difference.
i. Defenses
i. When someone forces you to do something, it is involuntary.
ii. Reflex/ convulsion—only works for the first time, if you know you have a medical condition, won’t be a defense if you knew about the condition.
· When your body does something your mind cannot control that is involuntary.
· People v. Decina—A person’s awareness of a condition which he knows may produce  negative consequences may render him liable for culpable negligence. 
iii. Unconsciousness—is a complete defense if not self-induced.
· People v. Newton, CA, 1970 (175)—Huey Newton, a Black Panther, appeals from a conviction of voluntary manslaughter. He is accused of shooting a police officer after he was shot. He claims he remembers nothing after he was shot until he got to the hospital.
· It was error not to instruct the jury that unconsciousness was a defense.
· Need not be a complete state of comatose, but can also be a state where the subject physically acts, but is not at the time, conscious of acting.
· ( Decision reflects commitment to jury trial—jury’s decision to believe the story or not.
· Voluntary Intoxication does not count. 
· Hypnotism—involuntary under the MPC and in some jurisdictions.
iv. Sleepwalking—Complete Defense
· Congdon—Mrs. Congdon killed her daughter while sleepwalking, under the impression that her daughter was being attacked by a soldier. She was aquitted because the act of killing itself was not, in law, regarded as her act at all.
v. Habit and Uncontrollable urges—MPC expressly declares that habitual action done without thought is to be treated as a voluntary action.
· When your mind is directing your body to do something, that you cannot control, that is involuntary, regardless of your ability to control that desire.
vi. Insanity( later
j. Possession
i. MPC § 2.01(4)—possession is an act only if the person is aware that she has the thing she is charged with possessing.
ii. Majority of courts also treat possession as requiring knowledge. However some courts hold, particularly when the penalty is not severe, that it is sufficient that the ( should have known.
k. Policy
i. No culpability or deterrence concerns for involuntary movements. Not a correction problem—maybe need therapy or custodial commitment.
3. Omissions

a. MPC § 2.01(3)—Liability for the commission of an offense may not be based on an omission unless accompanied by an action, unless:

(a) the omission is expressly made sufficient by the law defining the offense; or
(b) a duty to perform the omitted act is other wise imposed by law.
b. Historical reluctance of criminal law to impose liability for omissions even where the failure to act is clearly immoral.
c. No legal liability for failing to fulfill a moral obligation unless there is a legal duty or obligation.
i. Pope v. State, MD, 1979 (183)—Pope took in mentally ill Melissa Norris and her child, then stood by when Norris severely beat the child to death in a religious frenzy. Pope did nothing to stop the beating, nor call the authorities or seek medical assistance.

· Pope could only be guilty if her status brought her within the class of persons specified by the statute. She had no legal duty to the child, so she had no legal obligation to intervene.
· She may not be published as a felon under our system of justice for failing to fulfill a moral obligation, when she had no legal obligation.

ii. Jones v. United States, DC, 1962 (190)—( found guilty of involuntary manslaughter through failure to provide for Anthony Green, which resulted in his death. The baby had been placed with the (, and the mother was living there as well for part of the time.

· The jury should have been instructed that the jury must find beyond a reasonable doubt that appellant had a legal duty to care for the baby. A finding of legal duty is critical to the crime charged.
iii. Regina v. Stone and Dobinson, UK, 1977 (194)—Stone’s sister comes to stay, develops severe anorexia, and dies. They had attempted to find a doctor, but that failed, and took no other steps to help her. 

· Their manslaughter conviction was upheld on the basis that they had assumed a duty of care. Not clear whether court relied on the fact that she was a relative, or that she was a tenant, or that they had tried to help her, but didn’t follow through.

· Professor Williams suggests the decision should be grounded in the principle that an occupier of a house must take reasonable steps to save the life of a fellow occupant.

d. Situations in which the failure to act may constitute a breach of legal duty:

i. Where a statute imposes a duty to care for another.
ii. Where one stands in a certain status relationship to another (marriage, parent/ child)

· Child’s mother can be, and often is, convicted of child abuse or homicide when she fails to protect her child from battering or sexual assault inflicted by a male member of the household.

iii. Where one has assumed a contractual duty to care for another (innkeeper, business obligation)
iv. Where one has voluntarily assumed the care of another and so secluded the helpless person as to prevent others from rendering aid.

· People v. Olivier, CA, 1989 (195)—( met Cornejo at a bar, invited him to her house, and gave him a spoon to ingest heroin. He passed out and she went back to the bar. Later she told her daughter to drag him behind the shed so the neighbors wouldn’t see him, and he died.

· Her involuntary manslaughter conviction was upheld. The court rejected the (’s argument that she did not have any duty to the decedent because she took him from a public place to a private place—her home—where she alone could provide care.

· She took charge of a person unable to prevent harm to himself.

v. A person has an obligation to aid when it is their actions that put the person in peril.

· Jones v. State, IN, 1942 (196)—( raped a 12 year old girl, who distracted with pain and grief jumped into a creek and drowned. The ( intentionally abstained from rescuing her.

· Conviction of second-degree murder upheld—one who by his own overpowering criminal act has put another in danger of drowning has a duty to preserve her life.
e. Good Samaritan Laws (RI, VT, WI)( criminalize a refusal to rescue someone in an emergency situation.
i. Long utilized in European countries.
f. POLICY(
i. ( There should be a legal obligation to help if no cost to you

ii. Line drawing problem is imposing a duty to aid.
iii. Moral hazard

iv. Good Samaritan laws can contradict individual liberties
B. Mens Rea—culpable mental states
1. 5 questions to consider
a. What was the defendant’s actual state of mind? Did he act willfully? Recklessly? Did he want the result? Know the result? Should he have known?
b. What state of mind did the jury have to find in order to convict? What state of mind for the appeals court? Were the instructions correct?
c. What state of mind should be required?
d. What state of mind is required under the MPC?

e. What state of mind is required by prior precedent?
2. Mens reas( the mental state required by the definition of the offense to accompany the act that produces or threatens the harm.
a. Need to exclude from the definition of criminality what we do not want to punish as criminal.
b. Criminal conviction requires fault.
i. More than recklessness is not necessary.
ii. Less that negligence isn’t sufficient.
iii. Fault is not portable.
3. Culpability is not horizontally portable( your mens rea for one crime cannot serve as the mens rea for an entirely different crime.
a. Regina v. Cunningham, UK, 1957 (204)—( stole the gas meter, didn’t turn off the gas, and neighbor was poisoned. He was convicted of “unlawfully and maliciously” causing the neighbor to ingest gas, and thereby endangering her life.
i. Court overturned the conviction because maliciousness does not mean “wicked,” but instead requires either (1) a general intention to do the harm that was done, or (2) foresight of the harm and recklessness as to whether the harm should occur or not.
ii. It was for the jury to determine whether, even if he did not intend to injure the neighbor, ( foresaw that the removal of the gas meter might cause injury to someone.
b. Regina v. Faulkner, 1877 (206)—(, a sailor, went into a hold to steal rum. He lit a match, which caught some of the rum on fire, and burned down the whole ship. He was convicted of maliciously setting fire to the ship (arson).
i. The act done must be in fact intentional and willful, although the intention and will may be held to be proved by the fact that the accused knew that the injury would be the probable result of his unlawful act, and did the act reckless of such consequences.
ii. Reversed, as he cannot be found guilty unless the jury find he had reason to know that fire was the probable result and went ahead any way.
4. Model Penal Code: General Mens Rea Rules
a. One of the four levels of culpability must be proven in respect to each material element of the offense. (§ 2.02(1))
i. Material Element may involve (1) the nature of the forbidden conduct, (2) the attendant circumstances, or (3) the results of the act.

· Includes all the elements except those which relate exclusively to statute of limitations, jurisdiction, venue and the like.
· Characteristics (conduct, circumstances, result) of the actor’s behavior, when combined with the appropriate level of culpability will constitute the offense.

· Includes the facts that negative an excuse or justification, as well as the facts included in the definition of the crime.

b. If the statute is silent as to mens reas, we require at least recklessness. (§ 2.02(3))
c. If a required culpability level is mentioned in one part of the statute it carries over to all elements. This is independent of the grammatical structure of the sentence. (§ 2.02(4))
5. MPC § 2.02(2): Kinds of Culpability Defined
a. Purposely— wanting/ intending the conduct to occur

i. A person acts purposely with respect to a material element of an offense when:

ii. If the element involves the nature of his conduct or a result thereof, it is his conscious object to engage in conduct of that nature or to cause such a result, and
iii. If the element involves the attendant circumstances, he is aware of the existence of such circumstances or he believes or hopes they exist.

b. Knowingly— knowing that the result is likely to occur and acting nonetheless

i. A person acts knowingly with respect to a material element of an offense when:

ii. if the element involves the nature of his conduct or the attendant circumstances, he is aware that is conduct is of that nature or that such circumstances exist, and
iii. if the element involves a result of his conduct, he is aware that it is practically certain that his conduct will cause such a result.

c. Recklessly— conscious disregard of a substantial risk that the result will occur; the fault is choosing to run the risk.
i. A person acts knowingly with respect to a material element of an offense when he:

ii.  consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct.

iii. The risk must be of such a nature and degree that, considering the nature and purpose of the actor’s conduct and to circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation.

d. Negligently— not being aware of a foreseeable risk; the fault is inattentiveness.
i. A person acts negligently with respect to a material element of an offense when he:

ii. should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct.

iii. The risk must be of such a nature and degree that the actor’s failure to perceive it, considering the nature and purpose of his conduct and the circumstances known to him, involves a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation.

iv. Criminal negligence is a higher standard than ordinary civil negligence. The inadvertence creation of a substantial and unjustifiable risk of which he ought to be aware is enough.
· Santillanes v. New Mexico, 1993 (211)—Negligence requires a showing of criminal negligence, rather than ordinary civil negligence. Criminal negligence is a higher standard. MPC definition is better because it aims to punish conduct that is morally culpable.
· The court has extended negligence to include civil negligence, but this is wrong.
· Ex., United States v. Neisweinder—alleged jury tampering; The court required of the ( the standard of “should have had knowledge or notice of the consequences.” This is civil negligence—appalling!!
6. Specific Intent vs. General Intent
a. Not widely used anymore, muddled and confused by the courts. Used in more then one way.
b. Specific Intent( generally identifies those actions which must be done with some further purpose in mind.
i. Ex. Burglary requires that a person break and enter with the further objective of committing a crime.
ii. You may have a defense if: (1) you are intoxicated (can’t form a particular intent) (2) diminished capacity, (3) mistake of fact.

c. General Intent( generally means that the ( can be convicted if he did what in ordinary speech we would call an intentional action.

i. Ex. Actor above would be guilty of trespass regardless of his further intent.

ii. Only requires proof that the ( intended the criminal conduct, not the result.

7. Conditional Intent: A defendant may not negate a proscribed intent by requiring the victim to comply with a condition that the defendant has no right to impose.
a. Holloway v. United States, US, 1999 (218)—( threatened to kill woman if she didn’t give up her car. The jury was properly instructed that the “specific intent to kill” could be found even though that intent was coupled with a condition that the ( would not fire if the victim complied.
i. Dissent: (Scalia) Conditional intent to kill is not intent to kill.

b. MPC § 2.02(6)—When a particular purpose is an element of an offense, the element is established although such purpose is conditional, unless the condition negatives the harm or evil sought to be prevented by the law defining the offense.
8. Willful Blindness (“Ostrich” Instructions)
a. MPC § 2.02 (7)—When knowledge of the existence of a particular fact is an element of an offense, such knowledge is established by if a person is aware of a high probability of its existence, unless he actually believes it does not exist.
b. Deliberate ignorance = positive knowledge
United States v. Jewell, 9th Cir, 1976 (220)—( was convicted of knowingly transporting weed into US. He claims he did not know the weed was hidden in a secret compartment. 
i. The court told the jury that the government must prove beyond a reasonable doubt that the ( knowingly brought the weed into the US, and that the government could fulfill that burden if they showed his ignorance was entirely a result of making a conscious decision to disregard the nature of what was in the vehicle.
ii. To act knowingly is not necessarily to act with positive knowledge, but also to act with an awareness of the high probability of the existence of the fact in question.

iii. Supported by MPC § 2.02(7)

iv. The required state of mind encompasses a calculated effort to avoid the sanctions of the statute while violating its substance.
v. Jewell Dissent: (Kennedy)— Under the instruction given, he’d be convicted even if he “actually believed” the suitcase carried no drugs.  Subjective belief should be a determinative factor (without it he wouldn’t even be reckless).  “True ignorance, no matter how unreasonable, cannot provide a basis for criminal liability when the statute requires knowledge.” [majority rule today]
c. Distinctions between active and passive avoidance of the truth.  Courts look more skeptically on active avoidances (“don’t tell me, I’m covering my ears, etc.”)

d. ( Does this allow a jury to convict solely on negligence?
i. In order to avoid the risk that a jury will convict on mere negligence, some courts hold that willfull blindness instructions should not be given unless evidence establishes both (1) that the defendant was subjectively aware of a high probability of illegal conduct, and (2) that the defendant purposely contrived to avoid learning of the illegal conduct.

ii. When a person had no reason to believe crime was afoot, ostrich instructions cannot be given (Barnhart, p. 223)
e. Failure to investigate further or to keep a close watch on activities is not knowledge, as long as you don’t make take special physical or mental effort to avoid seeing/hearing the trouble (Giovanetti, p. 223, Posner:  landlord would’ve known gambling was going on if he’d investigated but he didn’t)
i. Policy concern that we don’t want people incentivized to be constantly on the lookout for fear that they’ll be punished if they don’t (in spite of Ashcroft’s plans)
ii. Of course some courts will convict on recklessness when the ∆ is particularly questionable or sleazy
C. Mistake
	
	If Honest + Reasonable
	If Honest + Unreasonable

	Mistake of Fact
	Yes
	Yes

	    Exceptions
	
	

	    Lesser Moral Wrong
	Yes (?)
	Yes(?)

	    Lesser Legal Wrong
	No (?)
	No (?)

	    Public Welfare
	No (?)
	No (?)

	Mistake of Law
	No (?)
	No 

	    m/law( characterize the attendant circumstances

-- usually a mistake of civil law
	Yes
	Yes

	    m/law( law defining the offense

--mistake of penal law
	NO
	NO

	Exceptions
	
	

	Reliance on an official statement of law 
	Yes
	No( must be an official statement of the law, i.e. court decision on point.

	Ignorance—law never published, not known to the actor (ex. Lambert—was published there, but very narrow holding, targeted to purely passive conduct)

Due process defense
	Yes
	No—lose the defense if the statute was reasonably made available or if it was published.


1. Mistake of Fact
a. Mistake of fact is a defense when it negatives the existence of a state of mind essential to the commission of an offense.
b. MPC § 2.04(1): Ignorance as to a matter of fact is a defense if:

i. The ignorance or mistake negatives the purpose, knowledge, belief, recklessness, or negligence required to establish a material element of the offense, or
ii. The law provides that the state of mind established by such ignorance or mistake constitutes a defense.
(2) Although ignorance or mistake would otherwise afford a defense to the offense charged, the defense is not available if the defendant would be guilty of another offense had the situation been as he supposed. The ignorance or mistake of the defendant may reduce the grade and degree of the offense.

iii. Comment: The mistake does not need to be reasonable, as long as it is honest.

2. Mistake of Law ​( ALMOST NEVER A DEFENSE!!
a. MPC

i. §2.02(9)—Neither knowledge, recklessness or negligence to the existence, meaning or application of the law, nor knowledge, recklessness or negligence as to whether or not the conduct was an offense is an element of the offense, unless the statute says so
ii. §2.04(1)—Ignorance or mistake as to a matter of fact or law is a defense if:  

· (a) the ignorance or mistake negatives the purpose, knowledge, belief, recklessness, or negligence required to establish a material element of the offense; or 

· (b) the law provides that the state of mind established by such ignorance or mistake constitutes a defense.

iii. §2.04(3)—A belief that conduct doesn’t = a crime is an appropriate defense if: 

· (a) statute is not known to the actor and hasn’t been published or made generally available, or

· (b) he acts in reasonable reliance on a statement of law that is later determined to be invalid (judicial decision, administrative order, statute, official interpretation by public officer or body charged with responsibility for the interpretation, admin or enforcement of the law defining the offense)
iv. Relationship Between 2.02(9) and 2.04(3)
· OK when the mistake is not about the law defining the offense; it is some other rule that characterizes the attendant circumstances that are material to the offense.
· Mistake of law is not allowed with respect to the particular law that sets forth the definition of the crime in question. It is knowledge of that law that is not part of the crime, and it is ignorance or mistake to that law that is denied defensive significance by the MPC.
b. “Official Statement” Mistake of Law defense( MPC 2.02(3.b)
i. Statutory protection against prosecution based on reliance on a statute that did in fact authorize certain conduct.
ii. Not intended to have individuals conveniently and personally question the validity and interpretation of the law and act on that basis.
iii. If the statute was later invalidated, someone who acted in reliance on the authorizing statute would be relieved of criminal liability.
iv. United States v. Albertini, 9th Cir, 1987 (268) Naval base illegal protester whose right to protest had been granted by the 9th Circuit but was later overturned by the USSC.  This case pertains to a protest that occurred between 9th Cir and USSC decisions

· It’s reasonable to rely on a right explicitly guaranteed in a court decision—what about a court decision in a similar but not exactly the same area? 

v. Delineations on the official statement rule:

· Advice given by counsel or a government official (here: State’s Attorney) to not count as official statements that allow a defense (Hopkins, 1950, p. 270)

· If gov’t officials administering a certain area or type of conduct say that something that certain action is legal, they can’t then prosecute you for following their direction—the doctrine of entrapment by estoppel (Raley, 1959, p 271)
c. People v. Marrero, NY, 1987 (255)—∆ misunderstood exception allowing “peace officers” to carry concealed weapons, believing that as a federal prison guard, he was included. Appellate division rejected his motion dismiss on the grounds he came within exception, and he was convicted by a jury.
i. Court applied Gardner (common law “mistake of law” rule) and distinguished Weiss (kidnapping statute in which knowledge of the criminality of the action was a required element)

ii. Allowing defense for a “misconstrued official statement” without it later being declared erroneous would open the door to anyone saying they simply didn’t understand the law and encourage ignorance instead of vigilance

iii. Dissent:  W/ expansion of regulatory statutes, people don’t always know the law anymore.  We shouldn’t punish people who were ignorant and thus blameless.

d. Regina v. Smith (1974, p. 261)

i. Guy who tore out the floorboards in his rented apt.

ii. His mistake was as to an attendant circumstance defined outside the penal law (he honestly believed he “owned” the floorboards because he had put them in himself)

e. Lambert, USSC 1957, J. Douglas, p. 271

i. Strict liability law requiring people to register if they enter Los Angeles and have criminal felony convictions

ii. Ignorance of law is different in passive vs. active situations: (her failure to act, when she didn’t know the law and couldn’t reasonably have known it, is different from actively doing something that violates the law)

iii. Due Process concerns about “notice”

iv. Contrasts with statutes like Balint, where people enter a field in which they reasonably should expect to be regulated

f. Four questions in determining Marrero/Albertini/Lambert-type cases:

i. did he consider the law prior to conduct? 

ii. was his interpretation reasonable? 

iii. was the official statement on which he relied squarely on point?

iv. Was that statement later disavowed, changed or overruled?
3. Exception 1: Lesser Wrong Theory
a. Purpose of lesser wrongs

i. You’ve assumed the risk by committing a crime or doing something society frowns upon

ii. Goal is to deter a particular harm, forcing people to be particularly careful in certain areas

iii. Might also be to deter an underlying wrong (sex with younger women, selling drugs, etc.)

b. Lesser Legal Wrong

i. If you knowingly commit a lesser crime, you’re responsible for greater wrongs that actually occur

· ( Why not just raise sentences?  These rules are popular but they don’t make a lot of sense.

ii. Feola (USSC 1975, p. 235):  ∆ who assaulted a federal officer didn’t need to be aware that the victim was a fed—this is consistent with policy objective of protecting fed agents

iii. People v. Olsen, CA, 1984 (231)—( was charged with lewd and lascivious conduct with a child under 14. The victim admitted the told the ( she was 15, and also admitted the looked as if she were over 16. No reasonable mistake defense allowed.
· Precedent: Lopez—mistake relating to gravity of offense will not shield deliberate offender from full consequences of actual harm.

· The fact that statute said “if a ∆ honestly and reasonably believed she was 14+, he is eligible for probation” meant that mistake was not meant to be a complete defense

· There exists a strong public policy of protecting children of tender years.
· Dissent:  This court gave him jail time anyway. Notion that a person acting on reasonable mistake could nonetheless get jail time is cruel and unusual.  When the offense carries serious sanctions and the stigma of official condemnation, no conviction w/o blameworthiness

iv. LLW figures prominently in drug sentencing:
· US v. Valencia-Gonzales—( was convicted of possessing a controlled substance, but was sentenced on the basis of his having carried heroin even though the government stipulated that he believed he was carrying cocaine.
c. Lesser Moral Wrong

i. Conduct rules are society’s accepted norms, without a formal legal backing.  

ii. Regina v. Prince, UK, 1875 (226)—( was convicted of taking an unmarried girl under the age of 16 away from her father. ( reasonably believed the girl was 18.

· Conviction upheld. If someone does the wrong act of taking a girl away from her father without permission, he does it at the risk of her being under 16.

· He is held liable on a strict liability basis.

· Dissent: ( If mistake leads ( to believe that he didn’t commit any crime, it should be a defense.

iii. Prince is Widely criticized.

· Hughes( cannot assume there is a clear community judgment about the wrongfulness of a certain act; there are many community ethics. Moral duties should not be identified with criminal duties.

· Response by Meir Dan-Cohen( draws a distinction between decision rules and conduct rules.  So the 16 year old/pregnant requirements are decision rules (there for the court to determine when and how to act) and the description of the bad behavior are conduct rules (there for general public to learn what the law requires of them).  Dan-Cohen would say that an offender wouldn’t necessarily have to be certain of an element that fell into the category of a decision rule.
iv. White v. State, OH, 1933 (227)—( was convicted of abandoning his pregnant wife. ( said he didn’t know his wife was pregnant.

· A husband guilty of abandoning his wife is guilty of wrongdoing, therefore he must suffer the consequences of his act, even though as far as his knowledge was concerned he did not know the gravity of the offense.

v. When a person has violated a conduct rule, strict liability kicks in and we hold them culpable even if they don’t technically have the mens rea required for the statute.  Is it reasonable for a jury to be able to convict him because he violates social rules?

vi. LMW > highly disproportional punishments and also wouldn’t seem to have much deterrent effect (though I guess he could’ve gone to the town records office and checked on her birth date)

vii. LMW is mostly extinct now, only remains in statutory rape laws and other laws involving minors.
4. Exception 2: Strict Liability
a. Purpose/advantage of SL in reg crimes

i. Desire to deter an entire class of conduct (even if they’re mistaken, they’ll be convicted)

ii. Prevents attempts to feign ignorance

iii. By participating in certain enterprises, people are put on notice that they’re participating in regulated industries and should learn and know the law

iv. Saves time and money, reduces burden on prosecutors for getting people on very straightforward criminal actions

b. Problems w/ SL regulatory crimes

i. Violates fundamental principles of penal liability based on fault

ii. Disincentivizes people from taking above-normal levels of precaution (Sault Ste Marie, Canada 1978, p. 249—when legis is uncertain that SL is intended, make it a presumption rebuttable by proof of due care)

iii. Might force people to over-protect to absurd points (Sweet v. Parsley—woman convicted because her tenants smoked weed on her premises)

iv. Shouldn’t punish people who have taken reasonable steps to comply with the law (Prof. Johnson, p. 253)

v. But could > over-deterrence, forcing people out of the industry, and risks punishing people who were careful but still violated ((, p. 254)

c. How do we determine if something constitutes a regulatory crime?

i. Is its attempt public health, safety, or welfare, or is it about the crime itself?

ii. How large/severe is the punishment and the social stigma that will go with it?

iii. Are the parties effectively on notice because of the nature of the basic conduct?

iv. Who is the least cost avoider for remedying the risk?

d. While courts generally will read a mens rea requirement into statutes, certain public welfare or regulatory crimes are held to be effectively strict liability crimes (Liability Regardless of Fault-LRF)

i. Balint (USSC 1922):  violation of the Narcotic Act by selling opiate derivatives without an order form.  Selling drugs puts you on notice that you’re responsible for determining whether or not you’re in compliance with the law

ii. Dotterweich (USSC, 1943):  A pharmaceuticals labeling law could be strict liability because it was for protection of public health. When someone is charged by Congress to act for the public good, they have the burden of acting responsibly (even though they may be mentally faultless)

iii. Freed (USSC 1971, p. 242):  dealing in inherently dangerous items like hand grenades puts you on notice

e. When the regulation implicates traditional common law crimes, some degree of mens rea is required unless Congress explicitly states otherwise (Morissette, USSC 1952, p. 237-guy who converted used bomb casings on the theory that they were abandoned, Staples)
i. Relies on part on Cardozo’s explication on the differences b/w regulatory crimes and the “infamous crimes” defined by the common law

ii. Regulatory crimes have only the statute as guidance, whereas the common law is based on centuries of doctrine

f. Courts reluctant to dispense with m.r. requirement, even in a public welfare statute, when it would criminalize a broad range of apparently innocent conduct (Staples, USSC 1994, p. 241—automatic weapon that ∆ claims he didn’t know had been converted

i. M.R. is required for each statutory element in a statute that criminalizes otherwise innocent conduct (X-Citement Video 1994, p. 243)
g. When the sentence to be imposed is particularly high (e.g., ten years in Staples), court is reluctant to treat it like a regulatory statute

h. Other potential ways to set up the system:

i. SL can only apply for misdemeanor crimes

ii. SL can only apply to industries, not to individuals 

· But what about dumping pollutants into rivers?  Would we want individuals to be exempt just because they’re negligent?
iii. Abolish SL—as Canada has done.

iv. Middle of the Road Approach—used by Australian and Canadian courts

· Allows the ( an affirmative defense in kiddie porn cases if he could show there was no way he could have learned the minor was under 18.
IV. Rape (pp. 313-366)
A. ( unlawful sexual intercourse without consent
1. Elements
a. Intercourse
b. Force
c. Nonconsent
d. Mens rea
2. (a)—must be penetration, no emission… at common law had to be vaginal, now half the states recognize anal rape.
3. (b) Rusk contrasts with MTS( 
a. Dominant view (rusk)—unlawful aberrational force
i. Threat enough only if imminent threat of severe bodily harm.
b. Minority (NJ)—force in sex act is enough
c. If mentally incompetent or unconscious no force needed
d. Mpc and some other states recognize other threats
4. (c) non consent
a. Warren( silence and passivity interpreted as consent. More dominant approach, woman must demonsrate through words or actions that she doesn’t want to.
i. Berkowitz—actions may negate verbal no
b. NJ (MTS)—consent must be given freely and affirmatively
i. Silence and no interpreted as nonconsent
ii. Problem—no definition of free and affirmative consent
· Where do coercion cases fall
B. Definitions

1. Blackstone—“carnal knowledge of a woman forcibly and against her will.”

2. NCS—“carnal knowledge through the use of force or the threat of force, including attempts”

3. Koss—when a woman had intercourse when she did not want to, either because the man used force or because she he gave her alcohol or drugs.

4. Many statutes treat intercourse as rape when the woman was incapacitated by drugs or alcohol.

5. Harm— how we frame the harm will frame who and what we punish.

a. Crime of violence—harm is the same as any violent assault (can be experience by men)

b. Unwanted sexual intrusion—such unwanted sexual experience (not often experience by men)

C. State Approaches—enormous diversity
1. MD (traditional)( “vaginal intercourse by force or threat of force against the will and without the consent of the other person.”

2. CA (reformed)( “an act of sexual intercourse accomplished with a person not the spouse of the perpetrator under any of the following circumstances”

3. States differ in their approach to four central issues:

a. The gravity of the facts required to be proved.

b. Whether and in what way the crime is split into distinctly graded offenses.

c. The level of punishment authorized.

d. Whether or when spousal rape is punishable.
D. Prevalence—different studies produce widely divergent results.

1. Police Reported (1986)—90,434 forcible rapes 
2. Underrepresentation—many reports received are not classified as rape; woman may not tell anyone. 
3. National Crime Surveys (NCS)—victimization surveys; 140 per 100,000 women (double that of police reports) 
4. Acquaintance rapes account for 55 to 60 percent of reported rapes.

a. Many victims may not recognize they were raped because they were on a date.

5. Campus rapes—girl and boy get drunk, go to either one’s room, and he sexually assaults her. Many women blame themselves because they were drunk.

a. NCS victimization rates appear higher among college women.

b. Koss—27% of college women had been victims of at least one rape or attempted rape since 14.
E. Actus Rea (Statutory Elements of Crime)( Force, Nonconsent, and Resistance
1. Continuum( Look at the force/ consent/ resistance requirement as a continuum.


The different statutes fall along an evidentiary standard continuum, but there are three main approaches to Actus Rea
a. Majority View: 
i. The elements of rape are intercourse, force and nonconsent.

ii. Force has to be of “extra” kind; not just rough sex. (Berkowitz)

iii. No lesser included offense( without force there is no crime at all.

iv. Policy:

· Clear line and clear notice to men.

· Protects only against bodily injury, does not have the goal of protecting sexual autonomy.

b. The MPC:  § 213.1 (Rape and Related Offenses) and § 213.2 (Deviate sexual intercourse by force or imposition)
i. MPC reserves “rape” for the most aberrant cases (threat of imminent death, serious bodily harm, etc) 
ii. Creates gross sexual imposition for less aberrant cases.

· Rusk would not have been guilty of rape under MPC, but may have been guilty of GSI.

· Thompson (high school principle) probably would have been guilty of GSI, but it would be for the jury to determine whether a woman of “ordinary resolution” would have resisted.
· Doesn’t necessary require resistance, but does require a “threat that would prevent resistance by a womean of ordinary resolution.”
c. The NJ/ MTS view

i. Reads force out of the statute, and reads in non-consent. It is rape if penetration occurs without “freely given and affirmative permission.”

ii. Very unusual and odd statutory interpretation.

iii. MTS approach solves the situations where women say “NO,” but otherwise does little beyond the standard approach—replacing the standard force requirement with the nonconsent element is not terribly useful.
· Would Warren be guilty? Yes. 

· No definition of non-consent, no definition of “freely given”
iv. Criticisms:

· Low threshold

· How would the court deal with a low threat
2. Policy Concerns in Rape Law

a. What is the law? Does it draw a clear line?

i. Categorical prohibitions can be good and bad.

b. What kind of assumptions about human behavior and values does that legal judgment reflect?

i. Ex. Women mean yes when they say no.

c. What kind of problems does the law raise for the safety of individual citizens? What are the incentives and implications of the law?

i. Does the law prohibit conduct we want to permit?

d. What solutions are there?
3. Force— Most contemporary state statutes continue to specify that absent special circumstances, a conviction of rape requires proof of intercourse committed by “force” or “forcible compulsion.”
i. Physical force or the threat of; not just any physical force, but aberrational physical force, goes beyond normal physical contact in consensual relationships.
ii. Forcible compulsion( fear of immediate physical injury.

b. Force must be aberrational
i. Berkowitz—Girl went to (’s room; he started to fondle her and she pushed him away. He lightly pushed her onto the bed and had sex, she was saying, no,no,no, the whole time. 
· Although the evidence of nonconsent is clear, the court requires force to be shown that goes beyond normal contact, no evidence that the push is “going too far.” The conviction was overturned.
· Push onto the bed could be normal in a consensual context.

ii. Intercourse itself is generally not force.

c. Substitute for lack of force would be lack of resistance when the person has reasonable fear.

i. State v. Rusk, MD, 1981(323)—Rusk asked Pat, the complaining witness for a ride home from the bar. When they reached his house in an unfamiliar neighborhood, he took her keys, and asked her to come upstairs. She went upstairs; Rusk lightly choked her and Pat asked if she did what he wanted would he let her go; he said yes, and they engaged in sexual activity.
· MD statute defined intercourse by “force or threat of force.”
· Hazel—Force is an essential element of the crime of rape and to justify a conviction the evidence must warrant a conclusion that either the victim resisted and her resistance was overcome or she was prevented from resisting by threats to her safety.

· Court upholds the conviction ( the reasonableness of Pat’s fear was a question of fact for the jury, who disbelieved Rusk’s testimony. Also, clear force, as Rusk “lightly choked” her.
· The “light choking” used as evidence of force to validate the decision.

ii. Stanko (329)—Society often looks at male sexual aggressiveness as just “boys being boys;” provides confusion for where the baseline exists when men are permitted to regularly engage in sexually demeaning and abusive behavior. Women’s experiences point towards a potential for violence in many of women’s ordinary encounters with men.
4. Absence of force

a. Traditional Approach( in the absence of force, non consensual intercourse was only criminal under special circumstances:

i. When the victim was below a certain age

ii. Victim was unconscious

iii. Victim was mentally incompetent

b. Emerging Modern Approach (minority view)( All instances of non consensual sexual intercourse are treated as criminal offenses, even in the absence of force.

5. Elimination of Force Requirement( Minority View and Unusual
a. NJ( Any act of sexual penetration engaged in by the ( without the affirmative and freely given permission of the victim constitutes the offense of sexual assault.

i. State in the Interest of M.T.S., NJ, 1992 (338)—The (, a 17 year old male, was engaged in consensual kissing and heavy petting with a 15 year old girl, and then engaged in active sexual penetration to which the girl had not consented. The two had conflicting stories, but during intercourse she pushed him off and began to cry.

· Court finds him guilty. ( had argued for a traditional definition of physical force—force used to overcome lack of consent—however the court rejected that definition.
· Any act of sexual penetration engaged in by the ( without the affirmative and freely given permission of the victim constitutes the offense of sexual assault.
· Permission to the specific act of penetration can be indicated either through words or actions that, when viewed in light of all the surrounding circumstances, would demonstrate to a reasonable person affirmative and freely-given authorization for the specific act of sexual penetration.

· The law places no burden on the victim to have expressed non consent or to have denied permission, and no inquiry is made into why he or she did not resist or protest.

· A person’s failure to protest or resist can not be considered or used as justification for bodily invasion.

· The definition of “physical force” is satisfied if the ( applies any amount of force against another person in the absence of what a reasonable person would believe to be affirmative and freely given permission to the act of sexual penetration.
· Victim not required to resist. Any unauthorized touching is a battery, so any unauthorized sexual penetration is a crime under the reformed law of sexual assault.

b. Several states have made nonconsensual intercourse in the absence of force or threat criminal, but to a lower degree. How do these statutes differ from the NJ statute? Would MTS come out differently?
i. WI & FL( nonconsensual intercourse is criminal; however the use of force increases the degree of the offense. Without force will not be 1st degree felony.

ii. WI( 1st and 2nd degree sexual assault requires force, but 3rd degree sexual assault is defined as, “sexual intercourse with a person without the consent of that person,” and consent is defined as “words or actions given by a person who is competent… indicating a freely given agreement to have sexual intercourse.”

iii. FL( nonconsensual penetration committed without using force is a second degree felony, punishable by up to 15 years in prison. Conviction does not require any force or violence beyond the force and violence that is inherent in the accomplishment of penetration.
c. Criticisms of MTS
i. Empty because no criteria given for “freely given” permission.
6. Nonconsent: Issue of where to set default and who should bear burden of mistake.
a. Traditionally( nonconsent could be proved only by physical resistance; verbal protests were insufficient. (assumption that women who says no really means yes)
i. This view has few defenders today.

ii. Warren( Complainant’s failure to resist when it was within her power to do so conveys the impression of consent regardless of her mental state, amounts to consent and removes from the act performed an essential element of the crime. She must communicate in some objective manner her lack of consent.
b. Conceptions of non-consent: Need to examine the policy outcomes/ ripple effects of each possibility.
i. Totality of Circumstances ( verbal resistance plus other behavior that makes unwillingness clear shows non consent. (MPC????)
ii. No means no ( verbal resistance alone is enough to show nonconsent. However, silence may be viewed as consent. (Warren)
iii. Verbal Resistance or Silence, Passivity ( anything other than affirmative permission by words or conduct is nonconsent. (MTS, WI)
· Does it patronize women to treat intercourse as a felony when the woman did not say no?

· College studies—women do often say no when they mean yes.

· Schulhofer (346)—Ex. Athlete operated on before actually says yes, but never says no. Society would never think he has given consent. Nonconsent is anything that is not positive consent—this rule is not patronizing, but instead recognizes an obvious violation of the physical autonomy of his person.

iv. Explicit verbal permission ( Anything other than “yes” is nonconsent
c. The biggest problem for all conceptions is the woman who eventually, albeit reluctantly, says yes( what rule would invalidate that consent. Need a test that will differentiate ordinary social interactions from the situations that invalidate consent. MTS doesn’t provide that test.
7. Resistance Requirement: 

a. In some states resistance is included among the formal statutory elements, but more often resistance has been read into the statutes as a requirement somehow implicit in the elements of force or nonconsent.

i. Several states require “earnest resistance” and about half require “reasonable resistance”

b. Policy Concerns( resistance requirement repealed by CA in 1980
i. Grounded in a distrust of women’s testimony regarding sexual assault. 

ii. Some women respond to sexual assault with “frozen fright”( unable to resist, resembles cooperative behavior.

iii. Resisting in the face of sexual assault is to risk further injury. (However, contradicting evidence shows that resistance deters sexual assaults.)

iv. Person should not have to risk injury or death by displaying resistance in the face of attack.

c. All courts recognize that resistance is unnecessary where the fear aroused by the defendant’s conduct could overpower the victim and prevent her from resisting. 

i. The question of whether the victim reasonably resisted is displaced by the question whether the victim reasonably feared serious bodily harm— so that the “reasonable” amount of resistance under the circumstances was no resistance at all.

ii. Ex. Gun to the back of her head.

d. Even where not required, courts look to evidence of resistance as highly probative.
i. People v. Warren, IL, 1983 (331)—Woman riding her bike alone in a wooded area. Man twice her sized approached her, and when she tried to leave, placed his hand on her shoulder and said, “my girlfriend doesn’t meet my needs.” He then lifted her up and carried her into the woods and performed several sex acts. 
· The court reversed the conviction because the complainant did not scream, fight back, or attempt to flee.
· The evidence must show some resistance as will demonstrate the act was against her will.

· If the circumstances show resistance would be futile or life endangering or if the complainant is overcome by superior strength or paralyzed by fear, useless or foolhardy acts of resistance would not be required.
· Complainant’s failure to resist when it was within her power to do so conveys the impression of consent regardless of her mental state, amounts to consent and removes from the act performed an essential element of the crime. She must communicate in some objective manner her lack of consent.

ii. Warren—Fear unreasonable because she never voiced her objections to his actions??

8. Coercion and Duress( Non-Physical Threats
a. Implicit threats usually are not enough

i. State v. Alston, NC, 1984 (332)—( and the victim had lived together in an abusive relationship. The victim broke up with him, and several months later at her school told her he was going to “fix her face” and that he had the right o have sex with her one more time. He took her to a house and when she said she did not want to have sex, he took off her clothes, pushed up her legs and penetrated her. 
· Although the evidence of “nonconsent” was unequivocal, the conviction must be reversed because the evidence was insufficient to establish the evidence of force.

ii. Estrich( Victim had already been beaten physically and emotionally; crying is not a good enough response, she must fight back. The force standard ensures broad male freedom to seduce women who feel themselves to be powerless, vulnerable, and afraid, and places the blame for the seduction squarely on the woman too weak to fight back.
· Response, Berger( Need to encourage women not to be victims; overprotection risks enfeebling women. Alston’s acquittal was correct.

b. Nonphysical Threats—
i. Usually not enough( why do we have this rule?
· State v. Thompson, Mont., 1990 (333)—(, a high school principal, forced one of his students to have sex with him by threatening to prevent her from graduating high school. 
· Statute required the victim to be compelled to submit by force or threat of imminent death.

· Court refused to stretch the definition of force to include intimidation, fear, or apprehension, and adopted the district court’s definition of force, “physical compulsion, the use or immediate threat of bodily harm, injury.”

· The court affirmed the dismissal of the charges; noted that it is the legislature’s job to rewrite statutes.

· Commonwealth v. Mlinarich, PA, 1985 (334)—( assumed custody of victim from detention home. The victim submitted to (’s sexual advances after he threatened to send her back to the detention home.

· Statute—rape by “forcible compulsion”
· Force and forcible means physical force or violence; expanding this definition to include “any threat” would have unfortunate consequences and place in the hands of jurors almost unlimited discretion to determine which acts, threats, or promises will transform sexual intercourse into rape.

· Mlinarich Dissent—Force has more than one meaning, the court should adopt the meaning that the legislature intended. Legislature intended force in the more general sense of “to constrain or compel by physical, moral, or intellectual means.”

ii. Minority view—compulsion includes moral and intellectual means.

· PA: Mlinarich Dissent’s view adopted by PA in Commonwealth v. Rhodes (1986), and then by the legislature in 1995, in a statute that defined forcible compulsion as “compulsion by the use of physical, intellectual, moral, emotional, or psychological force, either express or implicit.”
· State v. Lovely, NH, 1984 (337)—Lovely hired a drifter to work at his liquor store, began paying his rent, and invited the man to move into his home, where they soon began a sexual relationship. When the drifter tried to break off the relationship, Lovely pressured the man to continue to have sex by threatening to kick him out and fire him.

· NH Statute—felony to coerce submission to sexual penetration “by threatening to retaliate against the victim.” Lovely’s conviction was upheld.

c. Solutions to the problem of non-physical threats

i. (336)( freedom of sexual choice rather than physical protection is the primary value served by the criminalization of rape. This freedom of sexual choice can be as effectively negated by nonphysical as by physical coercion.
ii. MPC § 213.1 (2) ( Gross Sexual Imposition: where submission is compelled by “threat of force” or “by any threat that would prevent resistance by any women of ordinary resolution.”
iii. Several states (CA, WY, NJ, DE) have achieved results similar to those of the MPC provision by extending the offense of rape or sexual assault to situations where consent is obtained by “duress,” “coercion,” “extortion,” or “using a position of authority.”

· See also, Mlinarich.

iv. Why would we want a narrow version of coercion statutes? 
· Do not want to impute coercion into a situation where it does not exist.

· Ex. Employer—employee relationship.
· People should be allowed to control their personal relationships; sexual fulfillment is a legitimate goal of marriage and other ongoing intimate relationships. Equally important is the freedom to move on when existing ties become unwanted.
· Have to examine whether the proposal violates the person’s rights.
v. Problem with the widow example( she doesn’t have the right to live there—minor has a right to graduate from high school? Why do we want a narrow definition of the coercion statute.
9. Deception—What is the majority rule?? How does MPC address, through GSI??
a. People v. Evans, NY, 1975 (346)—( met naïve girl at airport and told her he was reporter. He took her to a bar where he told her wanted to observe her, and then invited her up to his apartment. He tried to make a move, but she resisted. He then told her she was naïve and asked if she really knew if her was a psychologist. He grabbed her and they engaged in sex acts, to which she offered little resistance.
i. Prevailing view is that there can be no rape which is achieved by fraud, trick, or stratagem.
ii. ( did not resort to actual physical violence, so it must be shown that his words were meant as a threat for the offense to constitute rape. The court did not find either forcible compulsion or threat beyond a reasonable doubt, so the defendant is not guilty of rape.
b. Boro v. Superior Court, CA, 1985 (348)—( told the victim he was a doctor at the hospital and that she had a rare disease. He then told her she could be cured by either an expensive operation, or by having sex with a man who had been injected with a special serum. The victim, thinking her life was in danger, went to a hotel room and had sex with the man.
i. ( was charged with rape accomplished by means of force or fear of immediate and unlawful bodily injury.
ii. There is no consent where consent is obtained through duress, but the statute only criminalizes rape accomplished through the fraudulent behavior of impersonating a husband.
iii. Since (’s behavior does not fall under the statute, the conviction is reversed.
c. The CA legislature responded to Boro by enacting a statute that criminalized sexual intercourse where consent is obtained by false or fraudulent representations.
F. Mens Rea
1. law varies in every state—look at policy
2. problem with negligence or strict liability
a. not necessarily fair
b. might have liability not proportional to fault
c. hard to define reasonable.
d. However, might result in guys taking more care in the future.
3. if require actual knowledge
a. might be hard to convict assholes who are really unaware
4. MA( strict liability standard
5. most states say if mistake is reasonable then no convuction
6. Commonwealth v. Sherry, MA, 1982 (351)—Nurse was taken out of office party by three doctors and brought to a house in a remote location. When they got to the house she asked to be taken home, but one of the men carried her into the house. Once inside all the men disrobed, and the victim began to protest. The men undressed her and attempted intercourse; she told them to stop. Two of the men lef the room, and then they each proceeded to have sex with her in the bedroom separately. The victim testified that she felt physically numbed and could not fight—she felt humiliated and disgusted. Afterward the group left together and the victim was taken to the place where she left her car.
a. The victim was not required to use physical force to resist( any resistance is enough when it demonstrates that her lack of consent is honest and real.
b. The (’s argue that mistake of fact negating criminal intent is a defense to the crime of rape. The defense of mistake of fact requires that the accused act in good faith and with reasonableness. Don’t need to reach the question of whether this is a defense to rape because that was not the requested instruction.
c. Conviction stands.
d. Also, in companion case: If a woman says no, any implications other than a manifestation of non-consent that might arise in that person’s psyche is legally irrelevantm and thus no defense. Any furher action is unwarranted and the person proceeds at his peril.
7. Commonwealth v. Fischer, PA, 1998 (354)—Incident involving two college freshman. The two were intimate earlier in the day (the male testified they had “rough sex”). Afterward they had dinner separately with their respective friends. Afterwards they met up in the guy’s dorm room, and engaged in sexual activity. 
a. Girl says( boy locked the door, forced her onto the bed, and pushed his penis into her mouth while she constantly struggled. 
b. Boy( testified that she said it would have to be a “quick one,” and they engaged in similar rough sex as before. He admitted he held the girl’s arm above her head, straddled her, and placed his penis in her mouth. When she said no, he said no means yes. She then said she didn’t want to and he stopped, but then they continued to lay on the bed and kiss.
c. Jury said he was guilty; he appealed on the basis that his counsel should have asked for a mistake of fact instruction.
d. Seems like court wants to allow the defense, but doesn’t because of precedent… what rule does this leave us with??
8. What is the law in this area?? 358, n.1, “the weight of American authority runs against the Ascolilllo view”
9. Culpability concerns:
a. Fairness of imposing criminal punishment in absence of subjective awareness of wrongdoing.
b. Special reasons in this area of law for wanting to impose a heightened duty of care upon a more aggressive actor.
c. Less of a concern about the risk of over-deterrence.
d. Proportionality: to what extent are we imposing liability that is greatly disproportionate to fault.
G. Reform

1. How did rape law discriminate against women?
a. Narrow and grudging interpretation
b. Used to control women’s freedom and value as the property of men
c. Victimized the woman further as she sought justice
d. Discrimination among and between different kinds of women
i. More kind to married women—not very protective of single, sexually active women.
e. Forced certain social roles onto women—they must conform to make expectations in order to be protected.
2. Until 1960’s most jurisdictions used Blackstone’s definition; introduction of MPC initiated changes.
3. May not have really changed reporting/ conviction rates. (366)
V. Homicide 
State Grading of Homicide

	

Degree of Homicide
	Requirements

	Murder 1
	Malice Aforethought + Willful, Deliberate and Premeditated

	
	Enumerated Felonies

	Murder 2
	Malice Aforethought = intent/Malone type recklessness

	
	Felony Murder (Inherently Dangerous to Human Life and Independent)(
Abstract/Circumstantial Assessment (or both)
	Or conscious disregard for human life (minority, e.g. MA)

	Voluntary Manslaughter
	Intent without Malice (heat of passion)
Provoked murder


	Involuntary Manslaughter
	Criminal/Gross Negligence

	
	Killing in the commission of a misdemeanor ( limitations: proximate cause; no regulatory offenses; dangerousness.
	MA( “wanton and reckless conduct”



	Civil Only
	Negligence


MPC §210.1-4 Grading of Homicide

	Degree of Homicide
	Requirements

	Murder
	Purposely of knowingly committed

	
	High Recklessness-Extreme indifference to human life, including commission/attempt of any of the following crimes:   robbery, rape (or deviate sexual intercourse) by force or threat of force; arson; burglary; kidnapping; or felonious escape.

	Manslaughter
	Ordinary Recklessness

	
	Under influence of extreme emotional disturbance for which there is reasonable explanation (from view pt of a person in the actor’s situation under the circumstances as he believes them to be.

	Negligent Homicide
	Criminal/Gross Negligence


A. Intentional Killings (M1 and M2)

1. Overview
a. M1 usually requires intent and deliberation or premeditation

b. M2 is reserved for situations of reckless or unpremeditated killings.

c. In NY, M2 is what most states call M1.  M1 is reserved for especially dangerous or heinous crimes that warrant the DP.

d. CA (and other states) also enumerates a series of crimes for which, if a killing occurs during their commission, bump the crime up to M1

e. MPC has done away with the grading of murders

f. Many states still employ pre-MPC standards for homicide and murder (see California’s murder statute, p. 390
2. PA initiated the development of grading of murder in 1794 as a means of constraining the death penalty.
a. Statute: All murder which shall be perpetrated by means of poison, or by lying in wait, or by any other kind of willful, deliberate and premeditated killing, or which shall be committed in the perpetration, or attempt to perpetrate any arson, rape, robbery, or burglary shall be deemed murder in the first degree; and all other kinds of murder shall be deemed murder in the second degree.
3. Premeditation—jurisdictions are almost equally divided among the two main approaches
a. (1) Premeditation is required, but no time too short for the necessary premeditation to occur.
i. Commonwealth v. Carroll, PA, 1963 (396)—( and his wife were engaged in a prolonged argument. During the argument he became angered, and after she dozed off took a gun that had been previously placed near the bed and shot her. He was found guilty of M1.

· He appealed, contending the crime only amounted to M2.
· Didn’t matter that he was in a sort of daze.  He thought about the gun, then took it off the window sill and pulled the trigger.  That’s enough.
· The intent necessary for M1 can be found in the (’s words or conduct or from the attendant circumstances.

· “No time is too short for a wicked man to frame in his head the crime of murder.”

· Ψ testimony given little weight( can’t allow psych to decide what is a jury issue.
ii. PA eventually said premed and intent synonymous; premeditation requirement is met whenever there is a conscious purpose to bring about death. (O’Searo, PA, 1996 (400))

iii. No appreciable space of time between the formation of the intent to kill and the act of killing was required. Premeditation can be formed while killer is pulling the trigger.(Young, AL, 1982 (400))
iv. Policy: 

· Pro: Justification is to protect victims from impulse killings

· Con: ( if they’re genuinely impulse killings, will a higher punishment deter?
· Seems the blur the line between M1 and M2.
b. (2) M1 requires genuine reflection: must be some time b/w the formation of intent to kill and the actual killing.
i. Instantaneous premeditation and momentary deliberation is not satisfactory for proof of first degree murder.
ii. State v. Guthrie, WV, 1995 (400)—Victim had been making fun of (’s nose, who then stabbed him with a pocket knife, and killed him. ( was convicted of first degree murder. ( had exhibited repeated and severe Ψ problems.

· ( appealed, arguing that the jury instructions were erroneous because the terms willful, deliberate, and premeditated were equated with a mere intent to kill.

· Do not want to abolish distinction between M1 and M2.
· There must be some time between the formulation of intent and actual killing.
iii. A number of activities can signify premeditation (Anderson, CA 1968, p. 403)

· Planning activity

· Prior relationship w/ the victim that might speak to motive

· Nature of killing which might indicate intention to kill by preconceived design

iv. Must show not just time to reflect, but actual reflection (Bingham—court found it possible that 3-5 minutes of strangulation was not per se proof of reflection. Left it to jury.

v. Wolf:  kid with below average IQ who started planning murder on Friday but didn’t do it til Monday.  Court said he lacked the capacity to meaningfully reflect and reduced the grade.  CA legislature changed the std as result.

vi. Policy: Problems with the “genuine reflection” approach:

· Means that madmen like Anderson, who stabbed the girl 60 times, get off for lesser sentence:  maybe the answer is to raise the discretionary max for M2

· How can a jury ever tell if there was reflection?

· May lead to absurd results:  Forrest, the case where son intentionally killed his terminally ill father, gets M1 while others get M2

c. (3) Following the lead of the MPC, some states have rejected premeditation and deliberation as the basis for identifying murders that deserve the greatest punishment.
i. The case for a mitigated sentence on a conviction of murder does not depend on a distinction between impulse and deliberation.

d. Another option would be a standard like Sweden’s “less grave” standard that gives sentencing judge maximum flexibility

i. But this would weaken consistency and perhaps play to more sympathetic victims rather than actually answering the premed issue.

4. M2 requires intent( merely intent in some states, recklessness in others

B. Intentional Killings (Voluntary Manslaughter)

1. Summary

a. Most states—heat of passion killings (intentional).  

b. MPC-“if the ∆ acted under the influence of extreme emotional disturbance for which there is reasonable explanation or excuse”, a decision to be made “from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.”
2. Provocation( sufficient provocation will lessen the grade to manslaughter
a. For provocation to be “adequate” it must “calculated to inflame the passion of a reasonable man and tend to cause him to act for the moment from passion rather than reason. (Girouard)
i. Reasonable person standard: Would we expect a reasonable person might be so inflamed that he loses control (Maher, Cassasa)—we still punish him but we punish him less.
ii. Is it fair to say that reasonable people should ever be so enraged as to kill?  Maybe not, but we can see it’s reasonable that people might be so upset that they lose their ability to control their actions.
b. Traditional Circumstances
i. Extreme assault or battery on the defendant

ii. Mutual combat

iii. Defendant’s illegal arrest

iv. Injury or serious abuse of a close friend or relative

v. Sudden discovery of a spouse’s adultery
c. Words alone are not adequate provocation. (Majority)
i. Girouard v. State, MD, 1991(405)—wife called him a lousy fuck and otherwise insulted his manhood—he stabbed her in the chest. Convicted of second degree murder.

· ( appealed( categories of provocation that will mitigate to vol.man. should be broadened to include his.

· The taunting words uttered by (’s wife were not adequate to mitigate second degree murder to voluntary manslaughter.

· Words alone are not adequate provocation—even fighting words are not enough.

· Policy: Don’t want a holding that endorses that the easiest way to end a domestic dispute is to kill your spouse.

· ( Does this approach fail to recognize the shame of public humiliation?
· Idea that people should be able to retaliate on the terrain in which they’ve been engaged:  punishment for taking it to the next level.
ii. Minority Rule( Jurors should judge is there is any doubt of provocation—including for words. Maher allows words to be sufficient provocation; however case is outdated and extremely sexist.

iii. In Girouad the court said that words are never enough to qualify for provocation claim, as so no provocation by words would ever be allowed to go to a jury. In Maher, the man did not see his wife cheating, he only heard about it, so in essence, the words were what provoked him. In Maher the court said, if there's any doubt about the provocation, give it to the jury, even if the provocation was caused by words.
d. Adultery is sufficient provocation 
i. Maher v. People, MI, 1862 (406)—guy follows his wife and lover into the woods and is told later that day that they’ve been sleeping together. He then shot the lover, but did not kill him.

· Court says it was all one act—he was flushed and excited, in the heat of passion
· There was sufficient evidence of provocation to go to the jury.

· May be contrary to Girouard—statement of the adultery is enough for provocation.
ii. Horder, p. 412:  this just reinforces notion of male “ownership” of wives.  Men got off in this situation and women generally don’t.  

iii. Adultery—and homosexual advances—tends to have big prejudicial impact. Can lead juries to say 1) ∆ is less blameworthy or 2) that victim deserves less protection.  
iv. Maryland got rid of the adultery provocation (but once you do this, then evidence of the adultery is inadmissible when it’s tried on straight murder—that doesn’t feel right either)

v. Who gets to make the decision?  Policymakers, judges, or juries?  Maher court says leave it to the jury of peers, because they’re best suited to make social judgments in the context of social norms.
· But this allows social prejudices too much role in the c.j. system
e. Limitation: Cooling Time
i. Too long a lapse in time between the provocation and the act of killing will render the provocation inadequate.

ii. “Heat of passion” must be reasonably instantaneous (Bordeaux)
iii. The “heat of passion” can’t be rekindled once it’s cooled off (Gounagias)
· Presumably that’s because this would open the door too widely to killing at any point after adequate provocation
f. Rationale of the Provocation Defense:

i. Partial Excuse: Concessions to the frailty of human nature.

ii. Partial justification: an individual is to some extent morally justified in making a punitive return against someone who intentionally causes him serious offense.
· Provocation usually involves moral wrongs to both parties.
3. Extreme Emotional Disturbance—MPC standard 

a. Outgrowth of the heat of passion doctrine, but broader in scope.

i. Cooling time is irrelevant in MPC approach (EED can exist at any moment)
ii. Doesn’t require a provoking or triggering event (Elliot, p. 418)

· Argument about drug money wasn’t sufficient for EED (Walker, p. 419)
· Can reflect significant mental trauma over a long period of time. (Elliot, 419)
b. Purpose: To permit the defendant to show that his actions were caused by a mental infirmity not arising to the level of insanity, and that he is less culpable for having committed them. Not all mental infirmities constitute EED.
c. The loss of self-control must meet some standard of reasonableness. Courts are pretty split over whether the “explanation” for EED should be objective or specific to someone in ∆’s situation and state of mind.

i. MPC( whether the ( acted under the influence of EED for which there is reasonable explanation or excuse; that determination shall be made from the viewpoint of a person in the actor’s situation under the circumstances as he believed them to be.
ii. People v. Casassa, NY, 1980 (415)—( was obsessed with victim, broke into her apt and killed her when she rebuffed him. Found guilty at trial of M2.
· Appealed( trial court erred in failing to afford him the benefit of the affirmative defense of extreme emotional distress.
· Requires an objectively reasonable explanation for ∆’s emotional disturbance (judge, not jury, can make the determination of reasonableness)
· Conviction affirmed: Trial court properly applied the standard, and concluded the (’s distress was a result of malevolence, not a human response deserving of mercy.

d. 14 states adopted, but only 10 states still use the MPC standard

e. Advantages of MPC standard:  greater flexibility for genuinely good people who are acting from extreme emotional distress.  
f. Disadvantage of MPC:  may put too much trust in juries and their sympathies (father who waits outside the prison to kill the man who killed his daughter)
C. Unintentional Killings

1. M2 (Recklessness)

a. Malone recklessness (PA 1946, p. 439)

i. One kid played Russian roulette while pointing the gun at another( 60% chance of death
ii. ∆ is guilty when he “commits an act of gross recklessness for which he must reasonably anticipate that death to another is likely to result.”

2. Involuntary Manslaughter: (Criminal Negligence)
a. Ultimately a subjective interpretation.  
i. If ∆’s calculation of P(H) > B was way off, he may be criminally liable.  Higher standard than civil negligence.
· Negligence: probability * harm > benefit

· Gross Negligence: probability * harm >>> benefit

ii. In order to establish criminal liability, the facts must be such that, in the opinion of the jury, the negligence of the accused went beyond a mere matter of compensation between subjects and showed such disregard for the life and safety of others as to amount to a crime against the state and conduct deserving punishment. (Andrews, 429)
b. Why hold the negligent guilty of homicide?

i. Retribution:  a sense that they’re responsible, that there’s something they could’ve done and didn’t do.

ii. Prospective deterrence:  send a message to others in like situation

iii. If he had insurance, he could potentially go free.

iv. Justice for the victims: he could go bankrupt and victims’ families would never see any form of justice.

c. Commonwealth v. Welansky, MA, 1944 (425)—nightclub fire, fire doors were locked, many lamps in dangerous places. Owner was there every night, thus he was aware of the danger. ( was found guilty of invol. mansl. through “wanton or reckless” conduct.
i. “A man may be reckless within the meaning of the law although he himself thought he was careful.”  Under this standard, it doesn’t matter if he actually knew—if he should have known; requires a high degree of likelihood of injury to another.
ii. Knowing facts that would cause a reasonable man to know the danger is equivalent to knowing the danger.
d. Contributory negligence is never a defense.

e. State v. Williams, WA 1971 (431)—Uneducated N.A. parents who don’t take their child to the hospital when he has a toothache.  He dies of related infection, and they are charged with manslaughter. 
i. Statute only required ordinary negligence (was changed by WA after this case)

ii. They were aware of some risk but didn’t realize the severity of the specific risk.  They balanced the risk against the risk of losing the baby to foster care.  Self-interested stupidity may have played in the jury’s mind (they made a choice reasonable people shouldn’t make)

iii. Should the criminal justice system punish them?

· Did they do something actively wrong?

· They cared about the child and believed they were acting in its best interests

· Punishing them could have general deterrence for other Native American parents (maybe)

3. Thoughts on Liability

a. Holmes:  objective standard establishes a general standard of community conduct

b. Glanville Williams:  Shouldn’t punish people for reasonable mistakes, where it wouldn’t have deterrent effect and there’s no culpability. Objective std is too strict.

c. Pillsbury:  Awareness not required for culpability.  Person can be culpable for the pereceptive failure to not notice the risk.

d. H.L.A. Hart, p. 437:  shouldn’t convict people unable to meet the standard of the reasonable person. 

e. MPC:  measure someone against the standard of a reasonable person in the actor’s situation.

D. Felony Murder: murder without recklessness or negligence, but with a predicate felony.
1. Overview

a. If you’re committing a felony that’s inherently disrespectful of human life or includes a high amount of death risk, you’re liable for murder the felony results in a killing (posits the existence of malice)

i. This is in effect horizontal portability of mens rea (which we don’t normally allow)

ii. A form of strict liability if you had the intent to commit the crime—strict liability meant to deter people from killing to finish their crimes or from taking steps that add to the dangerousness of lesser crimes

b. Still exists in many states, though its scope has been reduced in a number of those.  Outlawed in Canada and England.
i. Qualified in some states by allowing only certain felonies to serve as the basis for a FM conviction.

ii. Abolished completely in MI. No common law FM rule; only by statute which enumerates felonies. (Aaaron) 
· Issue of malice in a murder case must always go to the jury.  It can’t be imputed by the commission of another crime. Thus, MI requires subjective awareness of the risk (recklessness).   It’s unacceptable to equate commission of a felony with intent to commit murder
c. MPC §1.12(5):  replaced FMR with rebuttable presumption of indifference and recklessness for certain enumerated crimes

2. The Basic Doctrine
a. An act known to be dangerous to life and likely in itself to cause death, done for the purpose of committing a felony which causes death, should be murder.
i. Regina v. Serne, UK, 1887 (448)—Guy set fire to his house while his family was inside, in hopes of cashing in on an insurance check.  Two children died, one of whom ∆ know was in the basement and would probably never survive. Guilty of FM.
ii. Malice aforethought( the killing of another person with intent to commit a felony.
b. The felony murder rule is not limited to foreseeable deaths.
i. Stamp, CA, 1969 (450)—( burglarized the business premises of the obese victim and robbed him at gunpoint. Shortly after ( fled, the victim had a heart attack and died. ( was convicted of 1st degree murder.
· Rule-felony murder not limited to foreseeable deaths.

· ∆’s crime must be the but-for cause of death, the triggering event.  

· Doesn’t matter though that ∆ doesn’t know about victim’s peculiar frailty (thin skull rule)

c. Must be a direct cause of the death (remember marijuana plane crash case—transporting weed did not cause the death)
d. Unlawful Act Doctrine—Misdemeanor Manslaughter Rule

i. CA—commission of an unlawful act, not a felony; or in the commission of a lawful act which might produce death, in an unlawful manner, or without due caution and circumspection

ii. This might make someone who’s speeding to get their dying child to the hospital and kills someone along the way would be guilty of invol man even though they have no crim negligence

iii. Largely abolished because of lack of proportionality to fault and wide disparity
3. Limitation ( Inherently Dangerous Felony
a. Only such felonies which are themselves inherently dangerous to human life can support the application of the FM rule.
b. Abstract Test (CA)( Look to the felony in the abstract, not the particular facts of the case.
i. If a statute can be violated in a manner that does not endanger human life, then the felony is not inherently dangerous to human life.
ii. People v. Philips, CA, 1966 (459)—chiropractor who committed fraud in bad counsel to the little girl with cancer and she died as a result. Doctor convicted of 2d degree murder.

· Court erred in giving FM instructions—fraud is not inherently dangerous
· This is the rule, in part, because the CA legislature has consistently backed the FM rule but the CA supreme court doesn’t like it so they have tried to limit its use.
iii. Ex. The felon of possession of a concealable weapon by an ex-felon is not inherently dangerous to human life. There are ex-felons who never committed dangerous crimes. (Satchell)
c. Felony under the circumstance (RI)( Look to the circumstances and facts of the particular case to determine if such felony was inherently dangerous to human life.
i. A number of felonies would not at first glance seem to present an inherent danger to human life, but may in fact be committed in such a manner as to be inherently dangerous to human life.
ii. Stewart, RI, 1995 (464)—Strung-out crack mother doesn’t realize her child is not being fed and thus violates a “child neglect by habitual suffering” statute.

· Crime may not be inherently dangerous but jury can decide it according to the circumstances
d. Applications:

i. Henderson (p. 463):  third-party was killed in scuffle in hostage situation.  Under CA, false imprisonment is not inherently dangerous.  Under RI, would’ve probably triggered M2

ii. Satchell (p. 462):  carrying a concealed weapon is not inherently dangerous crime.  “The highly artificial concept of strict crim liability incorp in the FM doctrine must be given the narrowest possible application consistent with its ostensible purpose—which is to deter those engaged in felonies from killing negligently or accidentally.”

iii. Heacock (VA, p. 465):  distribution of cocaine is inherently dangerous.  Other jurisdictions have concluded otherwise.

iv. Jenkins (RI): Guy broke into a warehouse, stole power tools.  While backing away in his truck, he collided with another car containing another criminal coming to rob the same place.  Crim #2 died. Court, applying the circumstances test, said risk of death in this particular kind of burglary was too low.

4. Limitation (Merger Doctrine

a. The crime must also be independent of the homicide—when the predicate felony is an integral part of the homicide, it cannot be the basis for FM (no “bootstrap reasoning”) (Ireland)
b. People v. Smith, CA, 1984 (466)—

i. Woman beat her child and they charged her w/ a specific child abuse crime that is “likely to cause great bodily harm or death,” then tried to bootstrap it to M2 (she lacked the mens rea for murder per se).  Court said no, because they’d be convicting her twice for the same conduct.

c. Under the Burton test (CB p. 468), to excluded from FM the felony must be: 

i. Included in facts of the homicide and integral thereto

ii. Resulting from a single course of conduct w/ a single purpose. 
d. Courts have employed the merger doctrine from fear that all violent crimes (even manslaughter and assault) would get subsumed into murder, eroding the gradations.  

5. ( Irony is that abstract “inherently dangerous” rule knocks out felonies that aren’t dangerous, and “independence” knocks out many that are highly dangerous and committed with likelihood of death.  What’s left is a small category of in-betweens:  poisoning, certain types of burglary (w/o intent to commit assault)
6. Policy considerations

a. Rationale for FM:

i. The means rea of a lesser offense may substitute for the mens rea of a greater offense.

ii. The purpose of the FM rule is to deter felons from killing negligently or accidentally by holding them strictly liable for killings they commit. (People v. Washington)

iii. Holmes:  make the actor proceed at his peril

· Problem is that data doesn’t demonstrate that FMR prevents any deaths (Tomkovicz)
b. Why bad:

i. Creates extraordinary punishment within certain felonies; counters the principle of liability proportional to fault. (Maucauley, Indian Law)

· For burglary, less than half go to prison and those who do serve avg 3.5 years. If a killing occurs during burglary, people are put away for 20 yrs or so

ii. Punishment must be proportional to wrongdoing. (Fletcher)
iii. What is the deterrent value?  Is it really sufficient?

iv. Difference between this and the other lesser wrongs cases:  courts here accept horizontal portability.  Maybe some of it is because the ∆ has already committed a pretty serious felony (should this so undercut his right to only be punished proportionate to fault?)
E. Capital Punishment

1. Constitutional limitations

a. 8th Amendment prohibits cruel and unusual punishment

i. 2 prong inquiry identified by J Stewart in  the Gregg decision (1976)

· Punishment must not include unnecessary amt of pain

· Must not be out of proportion w/ severity of the crime

ii. Mandatory death penalty statutes violate the 8th amendment (Woodson)

iii. Limits on crimes that warrant the death penalty

· Impermissible for rape on 8th amendment grounds (Coker)

· Impermissible for a participant in a felony-murder case who “did not himself kill, attempt to kill or intend that a killing take place or that lethal force will be employed” (Enmund)

· If there’s major participation in the felony, combined with reckless indifference to human life, that’s sufficient (Tison—the two brothers who broke their father out of prison.  While they were gone, he murdered the family.  Court upheld the brothers’ conviction)

· Statute that mandated death penalty for a prisoner who killed while already in prison for life w/o parole was unconstitutional. (Sumner)
· What if a killer lacked the mens rea for an attendant circumstance which bumped his crime up to M1?  SS’s hypo:  guy kills a cop but couldn’t have reasonably known it was a cop 

iv. Only in DP cases will the Supreme Court look at proportionality in cruel-and-unusual terms—otherwise, they defer to the state legislatures

v. Purpose of the 8th amendment

· Framers of Constitution clearly envisioned capital punishment

· CJ Warren:  8th Amend evolves with standards of decency

· Serves as a check on popular madness

· A check on the method of punishment imposed, not on the nature of the punishment itself (Scalia)

2. Requirement for standards/due process (8th/14th Amendment hybrid)
a. Furman:  Georgia’s open-ended system of leaving discretion to the jury is “wantonly and freakishly imposed.”

i. But Furman still allows prosecutorial discretion in even deciding to bring capital murder charges
ii. Put death penalty on hold.
b. Woodson:  Mandatory death sentences are unacceptable.  Need to have guidelines for the judge or jury to mitigate. Preventing the consideration of factors is unconstitutional.

c. Jurek:  TX statute said if jury finds beyond reasonable doubt, that:

i. conduct done deliberate and w/ reasonable expectation of causing death;

ii. Δ is continuing threat to society;
iii. response was unreasonable in light of provocation from victim;

then DP is mandatory.  Court said this was enough guidance and gave enough oppty to bring in mitigating circumstances.

d. Lockett: Statute providing 7 mitigating circumstances but stating that DP was mandatory if none of those circumstances was met.  Court said the range of permissible mitigating circumstances was too narrow. (J. Burger)

i. Individual circumstances, such as beatings and severe emotional disturbance, must be considered and can be genuine mitigation issues: “a consistency produced by ignoring individual differences is a false consistency.” (Eddings)
ii. Even evidence of good behavior in jail while awaiting trial (Skipper)
iii. When TX statute was construed to prevent a judge from considering brain damage, retardation and child abuse, they struck it down as too limiting under Lockett. (Penry)
e. The decision to impose the penalty requires more standardization and guidelines than the decision to grant mercy or exercise discretion (which can be looser) (J. Stewart, Gregg)

f. Tension b/w Furmann & Lockett: 

i. One line of cases requires standards for discretion and the other places no limits on discretion, leaving it open-ended.  
ii. Both are taken to be essential, the strict rules and the individualization.  
iii. Scalia and Blackmun both recognized that you can’t satisfy both lines of cases simultaneously.  Blackmun thus felt the d.p. should be overturned.  Scalia thought one line of cases should be overturned, probably Lockett.
3. Policy justifications

a. Van den Haag:  keep the death penalty if its social benefits (lives saved) outweigh the number it kills.

b. “An expression of society’s moral outrage at particularly offensive conduct.” (Gregg)

c. Retribution—if you’ve taken a life, the only adequate punishment is death

d. Deterrence—people make claims but is there any empirical evidence?  Do murderers actually stop and think about the death penalty before they kill?  Probably not most but maybe some involved in conspiracies to kill. 

4. The Race Issue

a. Majority of people on death row are minorities

b. The Baldus study, relied on in McCleskey, demonstrated that while a higher percentage of black ∆s get the death penalty, far and away the most likely scenario in which a person gets the DP is when a black person kills a white person.

i. B > W = 22, W > W = 8%, W > B = 3%, B > B = 1%

c. The most shocking racial disparity is the under-protection of black ∆s, though SS points out that remedying this would just increase the number of blacks on death row

d. Considerations with the data:

i. Part of it may reflect that intra-family or intra-community murders are treated less harshly than stranger or acquaintance killings

ii. The reason a smaller % of total black ∆s may be given DP may reflect a large # of weak cases against black ∆s that are either set aside, plea bargained or reduced sentence because of the less-clear evidence

e. McCleskey v. Kemp (USSC 1987, p. 506)
i. 8th Amendment claim:  risk of arbitrariness

· J. Brennan quotes J. O’Connor that even the risk/possibility of arbitrariness is enough to violate the 8th.

· This risk of arbitrariness is what the USSC used in Bush v. Gore

ii. 14th Amendment equal protection claim:  purposeful discrimination

· J Powell:  standard is purposeful discrim (not enough to know it’s occurring, if you can’t prove that it’s actually intentional).  Even Baldus admitted that it wasn’t statistical proof.  Proof would’ve required preponderance standard.  Powell seems to be potentially upping the requirement above preponderance:  “because discretion is essential to the crim justice process, we would demand exceptionally clear proof before we would infer that the discretion had been abused.”

· J. Blackmun:  4.3x more likely to get DP for killing whites is a preponderance of evidence.  Overturn DP.

iii. Court also seems to fear that voting against DP on racial grounds would’ve sent the entire c.j. system crashing down.  Fear that it would be extended to other crimes or to other types of groups. 

iv. Powell may also be concerned as to what the remedy would be.  What are the options?

· Abolish DP

· Add Gregg-type guidelines for prosecutors and indictments.

· Keep tightening the guidelines for discretion

· Create even more specific conditions which must be met before DP can be imposed (no jury discretion, require DNA evidence)

5. Additional concerns:

a. Effective assistance for the poor 

b. DNA errors—killing the innocent

VI. Attempts
A. Mens Rea

1. An attempt requires a purpose to produce the proscribed result, even when recklessness of some lesser mens rea would suffice for conviction of the completed offense.

a. Intent must be firm, serious (and, by some standards, beyond point of repentance
b. It is permissible to infer that one intends the natural and probable consequences of his act. (Smallwood, 558—HIV+ rapist)
c. An intent to kill may be proved by the circumstantial evidence—the trier of fact can infer intent from the accused’s acts, conduct, and words. (Smallwood)
2. Firing a weapon into a crowd may be reckless endangerment, but it’s not attempted murder if ∆ wasn’t intending to commit murder

a. Couldn’t be attempted negligent homicide either because how could you attempt to be negligent?  Those crimes require harm to actually be done
3. Why specific intent/ purpose?

a. Can’t attempt if not trying to accomplish something.

b. One who intends to commit a crime does a creater moral wrong than one who does so recklessly or negligently.
c. Holmes: the importance of the intent requirement is not to show that the act was wicked, but that it was likely to be followed by hurtful consequences.

4. Almost all states reject attempted felony murder.

5. MPC § 5.01—purpose to the result, parity as to the attendant circumstances

a. No attempt to commit crimes defined by recklessness.

B. More emphasis on actus reus in attempted crimes because there’s been no actual crime per se committed and we want to be sure it would’ve happened.  

1. Want to give chance to repent (locus penitentiae)

2. Want to be sure ∆’s intent is clear

3. Want to be sure ∆’s intent is firm

4. Want to be sure he was dangerously close to actually carrying it out

C. Actus Reus-
1. Preparation vs. Attempt
a. Attempt must be accompanied by an overt act in furtherance of plan.
b. King v. Barker, UK, 1924 (564)—Old approach; rejected everywhere today.
i. In order to constitute a criminal attempt, the accused must have taken the last step which he was able to take along the road of his criminal intent. 
ii. As long as you didn’t commit the last act requisite to commit the crime (fire the gun, throw the punch), you’re not guilty of attempt.  
2. Modern Tests
a. Totality Test-look at the totality of the situation.  Considered too subjective and also rejected everywhere.

b. Proximity Test-was ∆ “in close enough” proximity that the result was likely

i. Holmes: “There must be dangerous proximity to success”

· The act or acts must come or advance very near to the accomplishment of the intended crime.

ii. Problem: Very fuzzy around the edges:  how close is too close? Leaves great subjectivity to the fact-finder

iii. Rizzo-guys driving around looking for the manager to rob.  Never found him, got picked up by the cops. Acquitted. They clearly had MR and had every intention of going through with the crime if they’d been clever enough to figure out how.

iv. Duke-internet pedophile who sets up rendezvous.  Drove to the spot, flashed his lights (the signal), and was picked up by the cops.  Applying Rizzo, they said not close enough proximity.

v. Shoof-wannabe spy on his way to DC to try to give docs to the Russians.  Was still 100 miles away. (a more temporal conception of proximity)

vi. SS mentioned a case where a guy was preparing to burn his building for insurance funds, left to get some help, and was ¼ mile away.  J. Holmes said that was close enough (more like substantial act?)

c. Equivocality Test: ∆ must take an unequivocal act that corroborates intent; his acts must declare his guilty purpose.
i. “An act done with intent to commit crime is not a criminal attempt unless it is of such a nature as to be in itself sufficient evidence of the criminal intent with which it is done.” (King v. Barker)

· Effectively a res ipsa loquitor test.

ii. Wisconsin statute:  intent to the crime plus “acts toward the commission of the crime which demonstrate unequivocally , under all the circumstances, that the formed that intent and would commit the crime.”

iii. McQuirter, AL 1953, p. 569:  black man following white woman, not clear what he was planning, supposedly confessed in jailhouse. Very disturbing case.  Decided on gut feel but would’ve been much cleaner w/ equivocality test.

iv. Miller, CA 1936, p. 571:  guy walked into field w/ loaded rifle but didn’t raise it to aim or otherwise indicate that he was planning to shoot.  His attempted murder conviction was reversed

v. Harper, 9th 1994, p. 578:  “lying in wait” for a robbery conspired but not to take place for another hour not sufficiently unequivocal

vi. Joyce, 8th 1982, p. 579: guy who flew to St. Louis to buy coke but balked when undercover agent wouldn’t show him the product didn’t commit an unequivocal act because a key element in the process never occurred.  

vii. Helps us convict people like the Rizzo boys but frees McQuirter and others whose behavior is more ambiguous.

d. MPC/ Substantial Step Test-instead of focusing on how much is left to be done, focuses on how much has already been done.  Helps the police jump in earlier but hurts ∆s who might still abandon or whose intent may as yet be unclear.

i. Two part test from Jackson:

· (1) ( must have been acting with the culpability otherwise required for the commission of the crime which he is charged with attempting.
· (2) ( must have engaged in conduct which constitutes a substantial step towards the commission of crime. A substantial step must be conduct strongly corroborative of the firmness of the (’s crim intent.
ii. MPC §5.01(c):  effectively substantial step that “strongly” corroborates firmness of the ∆’s intent
	Conduct which may be held substantial

· Lying in wait, searching, or following a victim

· Enticing the contemplated victim to go to the place contemplated for the crime.

· Reconnaissance

· Unlawful entry of building or vehicle where crime was to be committed

· Possession of materials to be employed in the commission of a crime.

· Soliciting innocent agent to engage in conduct that’s an element of the crime.


iii. United States v. Jackson, 2d Cir, 1977 (575)—bank robbers had scouted the bank, had weapons and ski masks, fake plates, were driving around and ready to go.  Court said conviction was OK.
· No defense b/c they had already engaged in substantial steps.

iv. Used by about half the states and 2/3 of the federal circuits.
e. Substantial Step w/ Renunciation Defense: if ∆ can demonstrate that he had affirmatively abandoned his plans, he is not guilty.

i. Renunciation must be voluntary:  because the police are watching not enough

ii. But some courts are forgiving if the renunciation is physical (Ivic:  the car-bomb terrorists who drove to the building, couldn’t find a parking space and turned around…but perhaps they sensed the FBI)
D. Analysis/Policy

1. Attempt law is fundamentally about where we draw the line between ∆s rights and those of police to stop crimes pre-emptively. Think in terms of anti-terror activities today (could be a good exam question)

2. How do you get the truly dangerous w/o sweeping in a lot of innocents and giving the police full discretion to go nuts?  The equivocality test seems the most fair to ∆s but substantial step might be a better balance (particularly for major crimes).

3. Sometimes the law stretches the crime to preparatory acts, or creates a new crime altogether to fill in the gaps, rather than rely on attempt

a. CA’s stalking law (p. 574) criminalizes willful or malicious repeated following and harassment but statutes like these may be so constitutionally vague as to sweep in a lot of harmless activity  

b. Salemme, Cal 1992, p. 572:  burglary = entering someone’s house to fraudulently sell securities

c. Loitering rules and those that allow the police to stop suspicious characters—DANGEROUS THOUGH!

d. This might allow us to keep a high bar for attempt while capturing criminal activity that doesn’t quite get to the level of attempt

E.  Punishment

1. At common law attempts were misdemeanors.

2. The usual punishment for attempt is a reduced factor of the punishment for the completed crime.
3. MPC( influenced many states to depart from the predominant scheme and make the punishment the same for the attempt as for the crime attempted, except for crimes punishable by death or life imprisonment.

a. To the extent that sentencing depends on the antisocial disposition of the actor and demonstrated need for corrective sanction, there is likely to be little difference in the gravity of the required measures depending on the consummation or failure of the plan.
4. Might still be strong incapacitation or deterrent justifications but the culpability is low so retributive punishment doesn’t seem as necessary
VII. Group Criminality

A. Complicity
1. Overview

a. In modern statutes, someone who is present, aiding, abetting, or an accessory before the fact gets the same sentence as the principal.  An accessory after the fact gets a lesser sentence.

i. Nonetheless, judges use sentencing discretion, and people are generally sentenced in accordance with their perceived culpability.

b. Accessories can be convicted even before the principal is convicted (though prosecutor must still prove that some crime was committed)

c. Accessory doesn’t have to be charged with a specific accessory crime.  He’s tried for the substantive crime he helped with. (See federal statute 18 USC §2, p. 604)

d. Aiding and abetting requires both a specific intent mens rea and an actus reus of aid or encouragement
2. Summary
a. Actus Reas
i. One who aids, abets, encourages, or assists another in performance of a crime will be liable for that crime.
ii. Encouraging or approving words are enough.

iii. Could be omission where you have a duty to act; otherwise failure to intervene is not enough.
iv. Need not be direct cause of crime( enough to contribute, facilitate or merely render easier the commission of the act

b. Mens rea—for an accomplice there is a true purpose requirement, 

i. Aid

· Need to intend to aid—must have purpose of helping to bring about crime.
· Stake in the venture; useful to show/ corroborate specific intent—some people would say a definition of what specific intent is—purpose, desire.

· No doubt intended to do what you did, but did you intend as aid or encouragement?

ii. Conduct( specific intent, did you intend the principle to do the thing that constitute the substantive crime? 
· Need to specifically intend the actor’s conduct-- Bridges

· The conduct included in the definition of the offense is not done by the secondary actor.

· Attendant Circumstances( purpose; 567 note, 2
iii. Result ( Need the same parity as the principle for the result.
3. Actus Reus

a. Two ways to fill a.r. requirement for aiding and abetting:  by aiding or by encouraging.  Did he encourage it?  
i. Wilcox v. Jeffery (1951, UK, p. 628)—Magazine writer convicted of contributing to offense of Coleman Hawkins playing sax in the UK without a work permit.  By following Hawkins, paying admission to the show, failing to protest, applauding, he may have ‘contributed’ to the illegal act, but he certainly didn’t aid.  
· Wilcox not only is aware of the crime but he has a stake in it—he plans to benefit from the performance taking place by writing about it in his magazine.  
b. The aid need not be a direct cause of the crime: If the act contributed to, facilitated or merely rendered easier the commission of the act, such that it put deceased at a disadvantage (“to have deprived him of a single chance of life, which but for [the act] he would have had”), that’s sufficient a.r. for complicity 

i. Judge Tally, AL, 1894 (629)—Judge called the telegram operator and told him not to deliver a note to victim that he was being hunted by other men

c. MPC:  attempted complicity = complicity, if the act actually occurred (he shared the required mens rea).  If it doesn’t the attempt is no crime.
d. Failure to act, when one has a legal duty, is complicity (MPC §2.06(3)(a)(iii), Davis—father who didn’t stop his son from raping friend, Stanciel-mother who didn’t stop her child from being abused and beaten to death)
e. Self-immolation hypo w/ the reporter present.  The reporter’s presence tacitly encourages the act (immolator won’t kill himself until the reporter shows up), and he has a stake in the venture (in that it’s a great story to cover).  Would we convict the reporter?
4. Agent Provocateur
a. Hayes (1891, p. 633)( If you show A & A, only guilty of the crime the principal commits.
i. “Common motive and common design” requirement
ii. Aider pushes principal through the window and takes the side of bacon passed through the window; but principal was a decoy who incited the aider to join his plan
iii. Because the principal didn’t have all the elements of the offense (including the mens rea to the result), the aider and abetter was not guilty of anything, because he only helped in the commission of an act that wasn’t legally a crime.
b. Cf. Vaden, where the chopper pilot who took the gov’t agent out to hunt endangered foxes was convicted even though the agent lacked criminal intent to break the law (remember dissent in this case that it’s not appropriate that the agent controls ∆’s fate by shooting additional foxes)

5. Mens Rea/Intent

a. Required for accomplice liability:  specific intent to aid, specific intent as to the conduct, parity for the result (same MR as the person who committed the crime)
b. Intent to Aid
i. Accomplice must actually intend his words or action to encourage or incite the crime.

ii. Statutes:  
· MPC 2.06(3)(a):  actor must have acted with “the purpose of promoting or facilitating” the commission of the crime.  

· When causing specific result is an element of the crime, accomplice must have the appropriate mens rea to the result

· An earlier MPC draft said that knowing, substantial facilitation by the secondary party when he knew principal was seeking to commit a crime was enough.  

· NY-crim facilitation (believing it probable that he is rendering aid to a person seeking to commit a crime) is a misdemeanor 

iii. Hicks, USSC, 1893 (607)—Two Native Americans (Hicks and Rowe) on their horses with the victim Colvard. Hicks tells Colvard: “take off your hat and die like a man”

· Court said not culpable

· What he said was vague and ambiguous, not clear that he actually encouraged the shooter
· No evidence of prior conspiracy between the two
· Though, if he realized the implication of his action, that would presumably have been enough)
· Court had no belief that he actually intended Rowe to kill Covard.
· Reckless behavior not enough.  Must act not only intentionally but with the intent of encouraging the criminal act.
iv. ( Publisher who publishes an ad in his paper for a hitman.  Hitman kills someone’s wife.  He’s reckless but it’d be hard to say he encouraged the crime.
v. The aid generally must be aimed toward the person who actually commits the crime—mere facilitation is not sufficient  
· Look for a “stake in the venture.”
· “There is no aiding and abetting unless one “in some sort associate himself with the venture, that he participate in it as something that he wishes to bring about, and that he seeks by his action to make it succeed.” (Gladstone—drug seller)

· G. Fletcher: Comparison between refusing services to known criminals is like intervening to prevent impending harm.  We might not want to force ordinary people to get involved.
c. Purpose as to the Conduct
i. Aider must also have specific  intent that the crime actually be committed (Wilson—the agent provocateur who encouraged the other guy to steal from a drugstore, then reported him to the police and led the police to his room) 
· Knowledge alone (don’t need purpose) is required in major offenses, like knowledge that a gun sold will be used to kill another person (Lauria, Fountain-prisoner w/ knife in his waistband)

d. Parity to the results:

i. Accomplice who counseled acts found to be criminally negligent can be liable, because he has the law’s required mens rea (crim negligence) and he intended to cause the criminally negligent act to occur (McVay—steamship boiler run above safe levels)

ii. If two or more people actively or tacitly agree to behave in an illegal fashion and one of them commits an act, the other can be guilty as accomplice (Russell-∆s joined a street gunfight in which one of the parties killed a bystander, all were guilty of depraved indifference murder)

B. Corporations and Other Entities
1. Purpose

a. Deterrence—want corporations incentivized to behave well and create and enforce corporate policies against certain activities

b. Rehabilitation—strong compliance programs tend to have a large rehabilitative component

c. Difficulty of actually nailing the corporation makes it easier to bootstrap from the wrongdoing or culpability of a lower employee

d. Major PR value for gov’t prosecutors and stigma for the corporation when they levy significant crim penalty against a corporation (crim prosecutions move stock prices)

e. Different from tort where the concern is deep pockets and least cost avoider

2. Respondeat Superior( 

a. Corporate culpability for an agent’s actions when the agent:
i. Commits a crime

ii. within the scope of employment
iii. with the intent to benefit the corporation
iv. Same standard as in Tort. If the driver was negligent, the employer is responsible for the negligence of the employee.
b. Corporate liability is imposed even if:  

i. It’s not a regulatory crime

ii. The employee himself is convicted

iii. The employer vigorously enforces a compliance policy against the activity 

· if actively and effectively implemented, can seriously mitigate the liability or trigger prosecutorial discretion-- In Federal Sentencing Guidelines, if a company has a corporate compliance program in place, the multiplier can be reduced to as low as 0.2, depending on corporate responsibility and pre-emptive behavior.

c. Culpability

i. MPC 
· 2.07(1)(a) is targeted at statutory violations, minor crimes, and regulatory crimes for which Congress intended corps to be responsible; and a defense, “if high managerial agent with supervisory authority employed due diligence to prevent its commission,” is allowed.  

· 2.07(1)(b) is for omissions by corporations, failure to discharge duties required by law.  No due diligence defense. 

· 2.07(1)(c) is for true penal crimes: to hold corps liable, must prove that the conduct was “authorized, commanded, solicited, performed or recklessly tolerated by the board of directors or a ‘high managerial agent’ who reflects corporate policy by nature of his position.”   No due diligence defense allowed for1(c), or for any strict liability crimes. 

ii. Bucy’s proposal (658):  corporations should only be liable when you can prove fault at the corporate level.  
iii. Others have proposed waiving prosecution of corporations if an individual himself can be convicted (but this seems potentially too harsh on the employee, especially if he thought he was doing it for corporate benefit)

iv. Ex:  Dollar S.S. Co.  Violation of “Refuse Act” by dumping garbage off the boat.  Company had a policy against dumping and they put locks on the “slop chutes.”  Are they guilty?  

· Yes, under common law approach: he committed a crime, it was within scope of his employment, presumably for benefit of company.  

· Under Model Penal Code:  it would be closer.  If the company used “due diligence” to prevent the act, they’re not held liable.

· If they tried to get the corporation for the agent trying to bribe the Coast Guard official, would the corporation be liable under MPC?  What if his boss advised him to do so?  

v. MPC commentary:  Fines should only be authorized where they clearly may be expected to accomplish desirable social purposes (because shareholders bear the brunt and aren’t the least cost avoiders)

d. The criminal action need not actually help the corporation, as long as the ∆ reasonably intended them to help the corporation (US v. Sun-Diamond Growers—corporate exec was stealing from the company to bribe Ag. Sec., believing it would help the company long-term.  Court said S-D was liable.)

e. Countervailing corporate policies
i. Hilton Hotels (p. xxx)-company had a policy against local collusion against suppliers and hotel manager advised agent not to participate in the boycott.  Agent did so out of personal pique and anger, but Hilton was guilty anyway.
ii. Letting corporations free just because they have a countervailing corporate policy may not accurately reflect social/criminal system desires.  Would be extremely difficult to convict corporations otherwise.
iii. Is there some amount of instruction/protection for which companies, if companies would take those steps, they might not be liable (seems to be a gap at the end of Hilton)?  But maybe this is just the normal flexibility that a jury shows, in terms of “scope of the employment,” and “benefit of the corporation”
iv. Hypo: Would we hold HH responsible for a bouncer who assaulted a customer in throwing him out?  

3. Liability of the Agent

a. MPC 2.07(6)-majority rule: guilt falls on the actor.  a) Person is legally acctable for their actions taken while fulfilling corporate duties on behalf of the corporation.  B) Specific agent who fails to comply with a legal duty by omission can be held accountable as if the legal duty were on him directly.

b. Corporate structure (in which boards and CEOs often wouldn’t be doing the wrong acts) makes it harder to get them under this standard

i. SS:  what about the asst GC at Arthur Andersen who sent out a “don’t forget our ‘document retention’ policy” email, when her purpose was to encourage people to shred?  Is she liable?  Is Arthur Andersen?

4. Liability of the Principal

a. Principal can be held responsible for the regulatory crimes of an agent, but not for the penal crimes.  

b. Gordon (USSC, 1954, p. 659)
i. An individual corporate board member or owner cannot be liable for crimes requiring “willful,” “knowledge,” or “intent,” when the only intent was that of an employee and the owner lacked the requisite mens rea

ii. Court held four years later that a partnership could be bootstrapped on the mens rea of an employee but not the individual partners

c. Because of the personal stigma associated with criminal punishment, we want to limit the situations in which an individual can be convicted w/o the mens rea required under the law (No Derivative Liability for Penal Offenses).  Unless owner was an accomplice, aided or abetted, or actually did the deed himself, it seems unreasonable to hold him liable outside of tort liability (would be retributively unfair)

5. Justice Dept. Sentencing Guidelines, factors to consider in reaching a decision about how to treat a corporate target:

a. seriousness of offense; risk of harm to public.

b. pervasiveness of wrongdoing within the corporation (complicity or condoning of wrongdoing by corporate management).

c. corporation’s history of similar conduct, including prior criminal, civil and regulatory enforcement actions against it.

d. timely and voluntary disclosure of wrongdoing and willingness to cooperate in investigation of agents; including waiver of corporate attorney-client and work product privileges.

e. existence and adequacy of corporation’s compliance program.

f. corporation’s remedial actions, including efforts to implement effective corporate compliance program or improve an existing one, replace responsible management, discipline/terminate wrongdoers, pay restitution, cooperate with relevant government agencies.

g. collateral consequences (disproportionate harm to shareholders and employees not personally culpable).

h. adequacy of non-criminal remedies (civil/regulatory enforcement actions).

C. Conspiracy
1. Overview

a. Allows the conspirator to be tried for the basic substantive crime and for the conspiracy itself

b. Elements:  participation in a conspiracy, specific intent to a crime (unlike aiding and abetting, doesn’t require that the crime actually be committed)

c. The actus reus of conspiracy is the agreement itself—need not be an express covenant but 

2. Purpose

a. There is something particularly dangerous about group criminality that we want to prevent/deter:  maybe it’s that the minds of many can create and plan criminal plots that would be harder by an individual

b. Makes the police’s job easier, allowing them to convict people of something well before the actual crime is committed

c. Helps us nail organized crime, drug and prostitution rings in which the actual ringleader is far removed from the literal commission of the crime

3. Hearsay rule

a. Exists to prevent ∆s from being convicted by evidence which they can’t challenge during trial

b. Exceptions for: 1) statements made to third parties by co-conspirators, 2) “admissions against penal interest” when these don’t involve blame-shifting statements to authorities, or 3) when the statement includes “particularized guarantees of trustworthiness.”

c. Under the co-conspirator exception, the statement is allowed even if it included blame-shifting language (if made during the conspiracy or in furtherance of it…not made to cops three years later)

d. United States v. Glasser (US 1942, 678)-hearsay declarations admissible only if there is independent proof that the conspiracy exists and the Δ was connected with it.

e. Bourjaily v. United States (US 1987) – reverses Glasser and holds that co-conspirator hearsay is admissible whenever the judge determines by preponderance of the evidence that Δ was member of the conspiracy.  So the jury hears it but then if the judge decides later it was inadmissible they are told to ignore it.

f. Krulewitch (1949, 671)
i. Hearsay statements made once the conspiracy has come to an end, especially those involving concealment of the crime or criminal actors, are not admissible.  Must be a natural end to the conspiracy—otherwise, statute of lmts extends until they’re caught.

ii. J. Jackson’s concurrence:  conspiracy is a necessary area but one which should be treated carefully.  “The modern crime of conspiracy is so vague that it almost defies definition.  Despite certain elementary and essential elements, it also, chameleon-like, takes on a special coloration from each of the many independent offenses on which it may be overlaid.  It is always ‘predominantly mental in composition’ because it consists primarily of a meeting of minds and an intent.”

4. Conspiracy aggravates the degree of the crime (672-74)

a. At common law and in 2/3 of states today, conspiracy is an additional sentence (usually fixed) on top of the substantive offense (if it’s actually carried out).  This is in contrast to aiding and abetting or attempt. 

b. MPC §1.07(1)(b), however, says conspiracy merges with the substantive offense once it’s committed: “when the preliminary agreement does not go beyond the consummation, double conviction and sentence are barred.”

c. MPC and 1/3 of states simply make the punishment for conspiracy the same as for the object crime, except in case of most serious felonies (similar to MPC standard for attempts)

d. Confederating to commit misdemeanor + an act of execution = felony

e. Conspiracy is criminal even though the planning alone wouldn’t be sufficient if done by a single individual

5. Abandonment

a. MPC §5.03(7):  when none of the conspirators is engaging in any action to further the conspirational activities for a statute of lmts

b. Most courts require “affirmative action” by the ∆ to remove himself from the conspiracy , by announcing his intention to co-conspirators or to the police

6. Scope of conspirator’s liability

a. Pinkerton doctrine (1946, p. 684):

i. Facts-two brothers involved in a scheme to commit tax fraud.  One committed the substantive acts, the other was in prison at the time. 

ii. A co-conspirator is responsible for all the substantive crimes (even those committed by another) committed in furtherance of the conspiracy, regardless of his knowledge they were being committed, as long as the acts/results are ones that would be reasonably foreseeable

iii. The “continuous conspiracy”:  once a conspiracy is formed for a specific purpose, one must actually withdraw from the conspiracy in order to end it. 

· J. Rutledge’s dissent:  dangerous precedent that could get stretched way out of proportion

iv. ( ∆’s liability is well beyond proportionate to fault

b. Pinkerton extensions and boundaries

i. No prior contemplation of result: Bridges (NJ, 1993): the ultimate result need not have been part of the initial conspiracy nor within the co-conspirator’s contemplation, if it was reasonably foreseeable (∆ could be sentenced for murder because he recruited two friends to bring weapons to a party where he had been fighting) 

ii. In furtherance:  Analyze close cases of Luparello (guy convicted when he recruited friends to get information out of another guy and one shot him instead) and Brigham (out to kill Chucky but “that’s not Chucky” and accomplice shot anyway) on p. 699 Foreseeability question is loose, left to the jury.

iii. Ex-ante crimes: Blackmon (2nd Cir. 1988):  conspirator not liable for criminal acts committed by his co-conspirators before he joined the conspiracy; not retroactive.
iv. Combination:  Walls (7th Cir. 2000): C1 not liable for illegal firearm possession on the basis that she was a convicted felon and C2 was carrying a firearm. Can’t put the two together to get a conspiracy.

v. Minor Parties: Alvarez (11th Cir. 1985):  

· held that a lookout, a motel manager, and a go-between who were participating in a drug transaction were guilty of M2 when the deal went bad and a federal agent was killed

· Their role was minor: they didn’t fire the shots, weren’t present, and no one actually planned murder.  

· The fact that it was a drug deal, and that one of them was carrying a weapon, was enough to impute reasonable foreseeability.  “[∆s had] actual knowledge of at least some of the circumstances and events leading up to the murder.”  (feels like the biggest stretch ever)

c. Rejection of Pinkerton

i. A majority of states now reject Pinkerton

ii. MPC 2.06(4):  Conspirators are liable for substantive crimes only when the strict conditions for accomplice liability (specific intent to result)

iii. MPC commentary—especially unreasonable to convict people of crimes they didn’t know about or help to plan/commit: “law would lose all sense of just proportion if simply because of the conspiracy itself each were held acctable for thousands of additional offenses of which he was completely unaware and which he did not influence at all.”
VIII. Exculpation—Justification and Excuse
A. Self-Defense

1. Elements

a. Force threatened against you is unlawful
b. Imminent threat…

c. …of deadly force or great bodily harm against yourself or a third party

d. S-D action was necessary
e. Reasonableness

MPC( limits use of deadly force to cases where threatened danger is “death, serious bodily harm, kidnapping or sexual intercourse compelled by force or threat.”

2. Level of Response

a. Non-deadly force requires non-deadly retaliation

b. Majority of common law jurisdictions say if A starts a fight by shoving (even if verbally provoked) and B retaliates w/ deadly force, A may not respond w/ deadly force, even if he has no escape (when you start a physical confrontation, you forfeit right to s-d)

i. Peterson (p. 792):  conflict was over, ∆ went back inside and got a gun.  When attacked, he shot.  Court convicted him of vol manslaughter.

c. MPC:  you may respond in-kind at each level of aggression (verbal, physical but non-deadly, deadly).  If A starts physical confrontation but B elevates to deadly force, A can respond with deadly force and claim S-D

d. Can use self-defense against multiple aggressors, even if the net social cost (more deaths) outweighs the benefits (saving one life)

e. Do these rules disadvantage women and children, who can kill more easily than they can fight when threatened?

3. Reasonableness of Fear

a. Goetz, NY, 1986 (751)—man on subway shot and wounded four youths after they approached him on a train.
i. ∆ believes he faces imminent threat of great bodily harm (they asked him for $5) and shoots all four of them, including one who was sitting across the train

ii. Court said his belief as to imminent danger must be objectively reasonable, not merely what seemed reasonable to him in his situation.

iii. ( Never should’ve gone to jury.  There was no a reasonable person could react the way he did.  

b. Courts will often consider someone’s background, past experiences in deciding how a reasonable person in that situation would behave

c. J. Holmes:  “Detached reflection cannot be demanded in the presence of an uplifted knife.”

d. Prof. Lee:  we should consider not just the reasonableness of the belief but the reasonableness of the reaction in light of that fear.

e. SS:  reasonableness as judicial assignment of fault.  The more we bring in particular circumstances, history, etc., the more we skew toward the ∆.  

f. Reasonableness determination will include: age, physical characteristics/size discrepancy; but generally won’t include: cultural baggage; temperament; ability to control oneself

4. Levels of Defense:

a. Complete Defense:  when all elements are satisfied

b. Imperfect Defense:  genuinue but unreasonable belief that deadly force was necessary.  > downgraded to negligent homicide, voluntary or involuntary manslaughter. More in line with the culpability of the situation (allowed under MPC, not in NY)

c. No Defense:  unreasonable belief or mistaken fear is irrelevant.  It’s still murder 

d. Work problem on p. 762
5. Escape/retreat requirement: must make reasonable attempt to escape before responding w/ deadly force

a. Usually an exception when ∆ is attacked in his home.  What about intra-family violence?

b. For a long time, American courts had no “retreat requirement,” but now the majority do.

6. Battered Spouse Syndrome

a. Why is testimony admissible?

i. Material to establishing a critical element of her case (the honesty of her belief)

ii. Gives jury insight into the reasonableness of her fear and her belief of imminent danger (Elizabeth Schneider)

iii. Patterns of behavior are important clues to expectations

iv. “Learned helplessness” doesn’t make sense to most people.  Their instinct is “why didn’t she just leave?”  The testimony explains that away. 

v. Should jury be considering an objective reasonable person or an ORP w/ BWS? If the former, what role is the testimony anyway?

· Challenges for BWS cases

· Sympathy for the ∆ and evil feeling toward the victim change the usual dynamic

· Many battered women suffering the syndrome avoid police, social service agencies (“learned helplessness”—sense that there’s no way out anyway), but this complicates proof, pushes the psychologist’s testimony to forefront

· How do we interpret earlier attempts at escape?

· Invariably involves putting the ∆ on trial, which we generally think is inappropriate and undesirable.

· Don’t want to unleash women to strike out w/ deadly force every time they’re beaten (though it might incentivize men to chill out)

b. BWS may not be scientifically sound but testimony on it is now allowed in most states, as is testimony on syndromes involving physical abuse against children.

i. What about the other “syndromes?”  Holocaust Syndrome?  Urban stress syndrome?  Is there something unique about an ongoing pattern of physical abuse?  

c. The imminent threat requirement
i. Norman (NC 1989, p. 776)
· Abuse included beatings, cigarette burnings, forced prostitution, and other public humiliations

· She tried to escape to social service agency but he dragged her home.  She shot him that night in his sleep.  

· Court defined imminent danger strictly and refused any testimony or instructions even for imperfect S-D

· Could’ve used the “reign of terror” concept, her size difference and her fear of him to allow it (court was cruel)

· ∆ tried to argue that she believed it was imminent either way

· The fact that he had threatened to kill her was irrelevant because he had never inflicted great bodily harm (bullshit)

· THIS CASE REMAINS THE NORM, THOUGH A FEW JURISDICTIONS HAVE ALLOWED THE DEFENSE

ii. When women attempt to use a hitman or third party to help kill their husband, they are universally rejected a defense.  Is this fair? What’s the difference, if they believe the threat to be imminent.

· Courts say the fact that woman suffering BWS believes it’s imminent and there’s no escape doesn’t justify a reasonable person not seeing other possibilities.

iii. Verbal threats not sufficient to show imminent fear of death or bodily harm  (Schroeder--the prison rape case where he killed his bunkmate in his sleep; Ha--∆ believed he was in danger and killed a gang leader who’d threatened him)

iv. Jahnke—16 year-old who killed his abusive father as he came home from dinner.  Sixteen years of regular abuse not sufficient proof of imminent threat.

v. MPC and a few states have loosened the imminence requirement to when actor reasonably believed use of defensive force was “immediately necessary” 
d. Remember:  what is her culpability?  Does she need incapacitation going forward?  Is her rehabilitation better served in jail or in social services?

B. Necessity

1. Regina v. Dudley and Stephens
a. Court rejects notion that you can ever kill an innocent person, even to save your own life, even if there’s a net social benefit (remember the chance that they would’ve been saved the next day and it hadn’t been necessary after all)

2. Other conceptions:

a. American rule that they would draw lots to decide who should be cast into the sea

b. Take one life to save multiple lives (greater social net benefit):  the guy who freezes on the ladder of the sinking boat (Herald of Free Enterprise).  Pull him off. 

i. Do we weight some lives greater than others?

ii. How far should we take this?  When do lives cease to trump rights?  Wouldn’t take someone’s organs to save lives.

3. Prison escapes are justified when they meet the Lovercamp criteria:

a. Specific threat of death, forcible sexual attack or substantial bodily injury in immediate future.

b. No time for complaint

c. No time or opportunity to resort to courts

d. No evidence of force or violence during the escape

e. Prisoner immediately reports to authority upon his escape or as soon as duress/necessity has lost its coercive force

But MPC says Lovercamp can be trumped if courts think it will encourage unjustified escapes.

4. Torture

a. Public Committee Against Torture v. State of Israel:
i. Necessity doesn’t allow an ex ante rule for violent interrogation methods. 

ii. Maybe different in the “ticking time bomb” scenario.  Can be decided as a defense to human rights violations.

b. Generally torture is illegal in US and by global convention, as is “rendering,” turning people over to nations that do allow torture.

c. Saving how many lives would justify torture?

5. Not a defense when opposing legislative judgments (passing out hypo needles, trying to prevent building of nuclear power plant)

C. Excuse

1. Involuntary Actions

2. Constrained choices

a. Cognitive deficiencies (shooting something that looks like an animal but turns out to be a person in animal costume)

b. Volitional deficiency: person acting under force or duress, such that even a person of reasonable fortitude would yield to the threat

3. Irresponsible Actions (Infancy, Legal Insanity)

a. Why we allow it

i. They have no sense that they’ve done anything wrong or can’t comprehend the punishment

ii. Unlikely to deter, though maybe on the margins (useless to punish the person who cannot be deterred)

b. Tests for determining insanity

i. M’Naghten Test:  whether, at time of act, ∆ did not know the “nature and quality of the act” (essentially, didn’t know right from wrong at any level) (about 40% of states and federal system)
· Different from excitability, passion, stupidity, lack of self-control or impulsiveness (Porter’s Case)

ii. M’Naghten + irresistible impulse 

iii. MPC:  cognitive impairment or volitional impairment (inability to control impulses) (about 40% of states)
c. Remedy

i. Mandatory commitment is constitutional and many states do it (Jones, USSC 1983, p. 882)

ii. Some require them to go through the normal process of civil commitment

iii. “Guilty but mentally ill” (12 states):  sentence them to prison anyway but make sure they get adequate psychiatric services

iv. Can a person be incapacitated beyond the length of their sentence?

· Depends on our conception on why they’re there

· Some states place burden on the gov’t to prove he needs to be kept, others put it in on the ∆ to prove he’s now safe to society

v. Should the jury know in advance what will happen if they acquit? Many courts say yes.

d. Prosecution may be allowed to bring up the insanity issue, for incapacitation reasons (Bratty, p. 882)

e. Rotten Social Background (Judge Bazelon)

i. Idea that those who come from extremely underprivileged backgrounds are incapable of understanding right from wrong and should not be imprisoned. 

· But what would we do with these people if they were acquitted? Diff’t than mentally ill, where it makes sense to institutionalize them.   Creates a major social protection gap in which people would have an insanity defense but there’s no way to incapacitate them.

· Justice Thomas:  must have accountability.  To allow endless excuses dehumanizes and undermines the law’s moral authority in disadvantaged communities. People can do otherwise.  Many people who come out of these environments do comply with the law

· Perhaps it would be better to mitigate punishment??

· Where does Liability Proportionate to Fault fit in?

· No matter how strongly you punish this person, we still haven’t dealt with the underlying problem that helped cause the crime. 
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MD( “carnal knowledge by force”












