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I. The Criminal Justice System: 1-12

1) Huge volume of cases

2) Mismatch between volume & level of resources available

3) Enormous selectivity in cases that go into system

4) Enormous loose, uncontrolled discretion (system permeated w/ unguided, unsupervised decision-making)

5) Decentralized “system” – no one in charge

     -courts, prosecutors, police all operate independently

     -chief of police appointed by mayor

     -governor appoints person in charge of corrections

-some prisoners kicked out on early release to make room for new prisoners (often the ones who have committed serious crimes)

· Purpose of criminal law: to ensure that social order is kept; to protect individual rights; fair standards by which everyone is judged; to protect innocent people; to control crime; to control institutions of punishment, keep them operating in a fair way

· Punishment: must fit the crime (proportionality); satisfy the social demand for punishment (retribution); to channel & control it as well as to exercise restraint

· the purposes are totally conflicting (controlling crime & controlling institutions that fight crime)

· 3 kinds of liability in criminal law:

· Primary: robbery, rape, murder (person causes serious harm)

· Inchoate: harm that society wants to prevent has not been accomplished; attempts & conspiracy

· Derivative: one person is held responsible for a crime committed by someone else (accessory before the fact, aiding & abetting, conspiracy)

· What is the social or psychological mechanism that leads people to comply w/ the law?


1) rational calculation of your material self-interest (Bentham)


2) b/c of expectations of fairness & reciprocity by fellow citizens, respecting fault

  principle

II. The Process of Proof

A. EVIDENCE: 20-35

· Admissibility of evidence:

· Must be relevant

· Must be both probative and material

· Probative: what you are trying to prove is more likely given this evidence

· Material: what this evidence will prove will affect the outcome of the case

· Exclusion of evidence:

· Irrelevant: always inadmissible

· Relevant: only if there is: 


· Privilege: right against self-incrimination, etc.

· Prejudice: when probative value is outweighed by prejudicial effect on judge/jury  (People v. Zackowitz)
· Zackowitz general precedent (“Other-crimes Rule”): Evidence of other crimes or “bad character” cannot be admitted if the sole purpose of the evidence is to prove a general criminal disposition. 

· Exceptions: Evidence that establishes motive; intent; absence of mistake or

                  accident; a common scheme or plan highly related to the crime on trial; identity of 

                  person charged with crime on trial…..unless such evidence is a lot more 

                  prejudicial than probative.

· Justification: notion that guilt should be based on acts, not character in general

B. The Jury: 55-73

1. RIGHT TO JURY TRIAL: 
· 6th amendment guarantees trial by jury in criminal cases
· The right to jury trial in a serious crime is constitutionally protected under the 14th amendment (states are bound by DP)
· Duncan v. Louisiana: right to trial w/ jury is fundamental b/c infuses flexibility, norms & common sense (“standards”) into the rigid rules of law
· need to protect D in situations when the facts don’t satisfy the defined elements of a crime & judge would apply law based on rigid “technicalities”

· jury should not determine severity of sentence b/c requires more expertise; concern about aberrational judgment
2. JURY NULLIFICATION: 
· U.S. v. Dougherty- nullification power is desirable, but the jury does not have to be told that they have right to nullify b/c explicit instructions invite too much exercise of this power

· U.S. v. Thomas : jurors who refuse to deliberate & vow to nullify can be removed from the jury
-possible negative effects: prevents the infusion of “community values,” common sense & flexibility; might chill jury deliberation b/c someone’s afraid to divulge why they’re acquitting

III. THE JUSTIFICATION OF PUNISHMENT: 95-135; MPC § 1.02

A. Retribution (Kant): moral culpability of criminal is sufficient to justify punishment,  

     regardless of consequences; retroactive; principles of equality/ proportionality 

-Moore: “to feel guilty is to judge that we must suffer” –inherent blameworthiness
-not vengeance or eye for an eye principle of retaliation
            -Morris: punishment restores the equilibrium of benefits & burdens when 

            one person fails to exercise self-restraint and imposes burdens on others; exacts a 

            debt owed to society (leaves no room to punish unsuccessful attempts)

Problems: 

-wouldn’t permit plea bargains or other “discounts for cooperation” when socially useful

            -Marxist view: presupposes a shared community of people & values and a view

 of criminals as “evil”; not so for economically disadvantaged people

B. Utilitarianism (Bentham): purpose is only to cause beneficial social consequences;    

     proactive; cost/benefit analysis to maximize social welfare
1. Rehabilitation: gives criminals incentive to commit crimes? May work against

   deterrence…
2. Incapacitation (Cohen): selectively incapacitate high-level offenders based on

    predictions about future criminality? Equal treatment v. disparity
3. Prevention (Deterrence):

    

a. Specific deterrence: deterring the criminal from committing more crime

b. General deterrence: deterring 3rd parties from committing the crime

c. Inhibition: b/c society emphasizes wrongfulness of crime, we internalize 

    inhibitions

Problems: 

-to what extent can you get more deterrence by increasing the severity of the punishment, like increasing prison time? Deterrence effect is more about our perception of what’s going on.
-harsh punishments for utilitarian reasons contradict our notions of justice, which are based more on desert (20 yrs for slug in pay phone)

-Tom Tyler: to the extent that punishments deviate from notions of social fairness, there is less legitimacy to the law and people are less willing to comply w/ law

-internal contradiction: keeping someone in jail (for general deterrence) might be offset by how much worse the criminal is when he emerges (undermines rehab)
-tension b/w rehab & deterrence

C. Mixed Theory (Hart): desert & social protection are both necessary conditions of just

     punishment; neither one alone is sufficient


-the aim of punishment is to produce some social gain, but must be done

 according to qualifying principle that punishment can’t be disproportionate

IV. Imposing Punishment: 146-156, Handout #1

-do fed sentencing guidelines really impose consistency since the theories don’t?
          Problems: new kinds of disparity; overly rigid, preventing individualized justice

· U.S. v. Johnson: [trial judge can depart from sentencing guidelines when there are extraordinary family circumstances]
V. 3 Requirements of Just Punishment: 
     -Proportionality: must differentiate between serious and minor offenses

     -Legality: must give fair warning of which behaviors are considered punishable

     -Culpability: must only punish conduct that shows fault- worthy of condemnation

              -criminal conduct must consist of overt & voluntary acts

A. ACTUS REUS - What is a Voluntary Act? (173-182)
1) 2 interpretations: 
a) ALL the acts must be voluntary: Martin v. State [reversed conviction for public drunkenness b/c D didn’t appear in public voluntarily, although got drunk & rowdy voluntarily] 
b) One voluntary act is sufficient: MPC § 2.01(1): “guilty for conduct which includes a voluntary act”
2) Sequence of action: initial voluntary act + involuntary subsequent acts = liability; if initial act wasn’t culpable at the time, may have just created a situation of negligence 

People v. Decina: [the action that immediately caused the harm was involuntary (seizure), but the act of getting in the car knowing of the epileptic condition was voluntary; choosing to take that risk makes him liable]
Involuntary Acts (MPC 2.01(2)) - except when self-induced by earlier voluntary act:

-sudden reflex or convulsion w/o forewarning: Decina

-sleepwalking: Cogdon

-unconsciousness at time of crime; “on auto pilot” Newton [shock from gunshot]


-but later amnesia is voluntary & habitual action done w/o thought is voluntary

-hypnosis


-movement physically forced by another person


-possession of drugs only if person is aware of possessing drugs

Irresistible impulses are voluntary: no defense based on psychological compulsion to act
B. When Can OMISSIONS Be Criminal “Acts”? (182-197) MPC 2.01(3)
1) when statute explicitly makes omission a crime


2) when there is legal duty to act based on “special relationship”



a) close blood or marital relationship (parent-minor child, spouse-spouse)





-Heitzman: [daughter held not liable in death of father]

-but if relationship is more casual, no duty: Beardsley [man had no legal duty to help mistress who od’d in hotel room]
b) agreement by contract (lifeguard/swimmer) or status (innkeeper/customers); 

    distinction b/w business guests (duty) & social guests (no duty)
c) voluntarily assumes care of another & makes substantial effort to seclude 
   victim from the assistance of others
- Jones v. U.S. [caretaker can be liable for infant’s death by malnutrition]
-but see Pope v. State [no legal duty to protect child from abuse when child’s mother was present, even though mother was inflicting abuse]
d) when D creates or contributes to victim’s danger: 
-Oliver [D increased victim’s peril b/c provided him w/ spoon to inject heroin]
   Why such limited liability for omissions?
1) Legality principle- difficult to specify the conduct that’s forbidden; vague
2) Enforcement – which of the many people should be prosecuted?

3)  Overkill: too many people would come rushing to help victim; might pose 

     more risk

4)  Incentives: bad effects on potential rescuers b/c they might worry about their

     own liability & go out of their way to steer clear of situations where someone

     else might be in danger; better to be ignorant

5)  Priorities: we have enough to do prosecuting violent people; prosecuting these

     people is of lower priority

6)  Libertarian: individuals have a right to do as they please; too burdensome
C. MENS REA – must prove culpable state of mind for each material element
i. Levels of Intentionality: 203-212; MPC § 2.02
PURPOSE: intent and “conscious object” to cause the harm
KNOWLEDGE: awareness & substantial certainty of causing harm


Willful blindness – actual knowledge not required: 

U.S. v. Jewell: [D convicted of knowingly transporting mj from Mexico to US]
-conscious awareness of high probability (recklessness) + effort to avoid learning 

 the truth = knowledge
-MPC: knowledge includes awareness of high probability of existence
RECKLESSNESS: conscious awareness of substantial risk creation, but chooses to run the risk 

NEGLIGENCE: unawareness of foreseeable risk creation; should have been aware (objective)



Basic Mens Rea principles:




1) Liability must be proportionate to fault (opposite of lesser legal wrong)



2) Notion of fault is not portable: must be specific to the offense being

    charged; don’t blur the boundaries of crimes





-Regina v. Faulkner: [intended to steal rum but caused fire]
3) Default rule: fault normally means conscious awareness of the risk (recklessness imported into silent statute); anything more like ill will isn’t necessary; anything less (negligence) isn’t sufficient

Regina v. Cunningham [D stole gas meter intentionally, but gas leaked into woman’s apt next door]:  
-malice = foresight of consequences, not wickedness
-this creates liability for recklessness
-if wickedness, he can be liable for any consequence resulting from that “wicked” act of stealing gas meter, even unforeseeable ones

-important to know whether he was aware of the probability of harming the woman to determine his culpability

                                     Why isn’t negligence always a sufficient standard?

-don’t want to punish negligence too harshly b/c of overdeterrence (people may shy away from risky jobs like plumbers)

-liability (criminal conviction) disproportionate to fault

-sometimes higher mens rea is crucial to identifying conduct we want to prohibit (ideally obstruction of justice, transporting drugs)

-but sometimes it’s necessary to impose stiff duty of care (involuntary manslaughter, negligent homicide)

ii. Mens Rea Applications: 212-225

Obstruction of justice - 
U.S. v. Neiswender: [negligence standard for “endeavors to obstruct justice”]

-don’t we really want to capture those who intend to obstruct?
Liability for conditional intent – D still intends the act if he intends to commit it only upon a certain condition
Holloway v. U.S.: (harming car owner only if resists carjacking)]
iii. MISTAKE OF FACT: 225-235; MPC § 2.04
· The mistake must be reasonable, but not under MPC – any mistake as to material element negates liability for that crime:
· MPC rationale: proper labeling of offenses requires subjective awareness of each material element (recklessness)
· Lesser-Wrong Theory: once one commits a moral wrong, he runs the risk of it turning out to be something greater (an actual crime); diametrically opposed to the principle of “liability proportionate to fault” (Cunningham/Faulkner)
Regina v. Prince [a strict liability judgment for “unlawfully taking unmarried girl under 16 from her father”; statute silent as to mens rea; D thought she was older] 
-convicted on basis of engaging in immoral act of “taking girl away w/o father’s consent”; her age was not material element of the wrong, so mistake of fact is no excuse
White v. State [act of abandoning wife is lesser moral wrong; fact that she was pregnant made it a crime even though husband didn’t know]
People v. Olsen [no defense for reasonable mistake of age for lewd conduct w/ young girl – underlying wrong is sexual activity with minors]
-but MPC imposes SL where criminality turns on child being under 10, but allows reasonable mistake of fact as defense for other ages

-it should be the rule that the “lesser wrong” be a crime in itself, not just a moral

wrong: “lesser legal wrong” (Lopez: [selling mj to minors])


-no mistake of fact re age is allowed for Statutory Rape: SL; lesser moral wrong
What goal is achieved by lesser legal wrong?



-to deter the underlying “wrong” conduct legitimately & efficiently
[we want to deter selling mj at all (ultimate harm) – so tough luck if it happens to

be to a minor – so why don’t we just apply a harsher penalty for all mj selling?]
Critique of lesser legal wrong: unfair; wasting prison time

-the effectiveness of LLW depends on psychology of criminals; risk-averse?

One reason for the difference b/w LLW & LPF:

-qualitative difference b/w the act intended & the one convicted for

iv. STRICT LIABILITY: (235-244; 253-255) 
-public welfare offenses: in the interest of the larger good it puts the burden of acting at hazard upon a person otherwise innocent but standing in responsible relation to a public danger; must be clear or implied legislative intent in statute that SL is appropriate
U.S. v. Balint [ignorance is no defense for selling medicine improperly – SL]
U.S. v. Dotterweich [ignorance is no defense for mislabeling canned food -  SL]


(Note: MPC & LLW would allow mistake of fact defenses for these cases)
-strong presumption of mens rea requirement in traditional offenses - theft (Morissette)
-strong presumption of SL in public welfare offenses (Balint)(Dotterweich)
-How can we tell if statute is public welfare offense? (Morissette)



1)   violation is in the nature of neglect or inaction, rather than positive aggression



2)   no direct injury to person or property, but simply a danger of such, and it is

      this danger that the statute seeks to curtail

3) the penalty prescribed is small

4) conviction does no grave damage to D’s reputation.
-How can we tell when statute is not a public welfare offense?

 1)  if statute simply codifies common law 
(Morissette: “knowingly converting govt. property” statute is just like larceny)

2) if statute is complex, easy to violate innocently & imposes stiff penalties

Staples v. U.S. [need to prove D’s knowledge that a gun is a firearm to be convicted for “unregistered firearm”-otherwise law is too harsh on law-abiding citizens who have simply erred; the underlying conduct wasn’t dangerous (owning gun)]
MPC 2.05 – just “violations”, no criminal conviction allowed in absence of mens rea
Argument for SL?

-Utilitarian: balance the interests: better to put a person in jail who didn’t mean harm, than to allow harm to come to 10 innocent people by that person’s actions

-the creation of the risk is what we need to prevent to control social order

Arguments against SL?

-Schulhofer: SL might actually have reverse effects than we intend & cause more harm

-it’s possible that by maintaining SL, we discourage people who might otherwise be very careful from engaging in the activity at all

-at the same time those who are more reckless may be more confident that they will avoid causing harm & continue in their careless behavior

-MPC commentary: SL has no place in criminal law, only in civil law

-retributive: punish acts that are blameworthy & deserve condemnation; otherwise unjustified

v. MISTAKE OF LAW: (255-268) 

-generally, it’s no defense at all
-only a defense if reasonably relied upon official statement of the law that was later determined to be invalid or erroneous (criminal law should not be a trap)

-otherwise don’t want to encourage ignorance of the law, even when mistakes are reasonable
People v. Marrero, NY [no mistake of law for off-duty corrections officer carrying gun who reasonably thought he was part of “peace officers” allowed to do so by statute]

-Why allow reasonable mistake of fact, but not reasonable mistake of law defense?


1) It is too easy to fake a mistake of law or blame complicated statutes for being incomprehensible
2) encourages ignorance of the law

3) loophole could get out of control- swallow up point of criminal law: need to maintain respect & adherence to law
4) moving towards anarchy- everyone would have own interpretation of law

MPC § 2.04: no distinction b/w mistake of fact and mistake of law:


-both are allowed when the mistake negates a material element of offense


-main principle: criminal law must focus on “what you thought you did”


MPC § 2.02(9): but usu. mistake of law is not a material element, so no defense allowed!
[NOTE: THIS SECTION IS INCOMPLETE]

D. RAPE – 4 Elements:
INTERCOURSE

FORCE

NONCONSENT

MENS REA

1. Introduction: 313-323; MPC § 213.1
Statutory Frameworks:

MD, NY, MPC: not gender neutral – must be rape of a woman to be highest deg. rape

2. Force, Nonconsent & Resistance: 323-346

Approaches to Force:
1) Physical force that’s of an abnormal degree; (most common) Rusk (MD)
-strengthens the existence of a culpable mens rea: provides objective evidence external to D’s state of mind that clarifies that he knows what’s going on; also external to victim’s state of mind to know she is not consenting; have to be looking for something that doesn’t happen between willing partners.

2) Subjective – any unreasonable threats or intimidation of physical force (MPC)

-gross sexual imposition (not rape): whether there was compulsion to submit to force that would prevent resistance by a woman of ordinary resolution

3) No force required; just non-consent:
-intrinsic force in sex act is sufficient – no extrinsic force necessary. M.T.S. (NJ)


What qualifies as non-consent?

-non-consent means words or conduct that express unwillingness; generally accepted that a verbal expression of unwillingness (NO) is enough 

-in the absence of affirmative expression of unwillingness, the court will interpret silence & passivity as consent. Warren: [bike rider did nothing when stranger carried her into forest]

-exception: when fear or surprise would overpower ability to resist
My thoughts: Ideally she should have to demonstrate consent by words or conduct, but in real life w/ ambiguities & tendency to perceive circumstances the way you want them to be, clear communication is important. Must show unwavering oral non-consent but too much of a burden to require physical resistance.  
3. Mens Rea in Rape: 351-363

-SL approach to consent in Massachusetts & Pennsylvania: 

Sherry;  Fischer [no mistake of fact defense  re non-consent]

-but most courts permit mistake of fact defense, if reasonable (negligence)

-pro: may increase incentives for Ds to more carefully assess girl’s behavior; rape is so serious that we want to impose stiff duty of care
-con: might not effectively overcome jury’s attitudes that negligence is insufficient

E. HOMICIDE: MPC § 210.1-210.4
MURDER – 1ST degree felony

-when committed purposely or knowingly, or

-when committed recklessly during commission of enumerated felonies


(**notice this is not about premeditation or deliberation)

MANSLAUGHTER – 2nd degree felony

-when committed recklessly, or
-when committed under influence of extreme mental or emotional disturbance for which there is reasonable explanation of excuse (mostly subjective reasonableness standard, broad, flexible)
NEGLIGENT HOMICIDE – 3rd degree felony
1. Intentional Killing

i. Split Approach on Premeditation: 395-404

1) Premeditation evident from deliberate actions; time lapse irrelevant; largely erases distinction b/w 1st & 2nd deg. murder
 Commonwealth v. Carroll (Penn)
-justification: “society would be almost completely unprotected from criminals if the law permitted a blind or irresistible impulse or inability to control one’s self, to excuse or justify a murder or to reduce it from 1st to 2nd degree murder”

-but is it possible to deter those w/ irresistible impulses by imposing high punishment?

2) Must have some proof of actual reflection to be premeditated; must be some appreciable time lapse b/w formation of intent & act
State v. Guthrie (W.V.) [evaluate factors such as relationship b/w D & victim; plan or preparation to kill; motive] 




Problem: Premeditation is not a useful way to grade homicides:
-it’s both overinclusive (premeditated mercy killings punished most severely) & underinclusive (Anderson: sudden brutal killing of child didn’t count as 1st deg)



Grading of Homicides: Important Considerations



-substantive: what are the policy concerns that would guide us in grading?



(dangerousness, deterrence, impulsive v. premeditated killings)



-administrative: what is a clear workable category to sort people in a rough way

that will map onto our substantive concerns but not allow too much judicial discretion: what is the best test to prevent inconsistent results?

ii. Adequate Provocation Can Reduce Murder Charge to MS: (405-424)
1) Strict view (majority): Words alone are not adequate provocation to reduce charge to voluntary manslaughter, but physical actions like witnessing adultery (only if committed by spouse), assault/battery, mutual combat, illegal arrest of D, injury or serious abuse of a close relative of D would be adequate provocation 
Girouard v. State (MD) [wife’s verbal taunts not adequate provocation] 
-But if seeing the events happen qualify as adequate provocation, why not allow the words that reveal the events?



U.S. v. Bordeaux: [D killed WB when found out that WB raped his mother 20 years ago]
2) Broad view: Anything that causes reason to be overwhelmed by passion, rendering one “out of control,” may be adequate provocation: mechanistic theory of emotions

Maher (1862) [heavy suspicion of wife’s adultery may be adequate provocation]

-Misdirected retaliation: killing someone who wasn’t the provoker



-when mistake of fact, should be given MS. Mauricio


-intentional killing of bystander – reinforces claim of total loss of control?

-wouldn’t mitigate if we adhered to rationale of victim protection, but we would if adhered to rationale of D’s reduced culpability


3) Broadest view: MPC approach: “extreme emotional disturbance” – let jury decide
People v. Casassa [provocation, if anything, was the fact that she rejected his advances – totally insufficient – no voluntary manslaughter]
-good for mercy killing cases

-but giving jury discretion may create potential prejudicial effect against victim
-What’s the rationale for having provocation at all? 

1) Conceding the frailty of human nature - a law-abiding person might act out of character sometimes

-partial excuse

2) Important distinction in culpability and in dangerousness b/w provoked father who is “vigilante killer” & the brutal killer in Anderson: shouldn’t lump them together

3) The provoking victim is more culpable, and less deserving of protection


-partial justification (only seems persuasive in vigilante killings)


Arguments against provocation:

1) attributing the homicidal occasion to the extraordinary character of the situation rather than any inherent deficiency in his character diminishes personal responsibility and allows excuse for losing control
2) immoral conduct shouldn’t make provoking victim’s less less worthy of protection
2. FELONY MURDER; MPC rejects the rule
i. Introduction: 448-459

-strict liability w/ respect to death, but intent to commit felony + causation

-malice automatically imputed to D when killing occurs during (& can be attributed to) commission of felony

-but only certain felonies trigger FM rule: must be inherently dangerous to human life


-Regina v. Serne [arson w/ person inside house]
-but also must not be SO dangerous that element would be incorporated in homicide charge: merger doctrine
Arguments against Felony Murder doctrine:

1) recklessness already captures inherently dangerous situations; no need for it

2) unfair to punish someone for unforeseen circumstance

3) contradicts principle that we don’t transfer guilt horizontally across different crimes

**seems like a good idea to impose harsher penalty for the same crime

(ex. 1st degree robbery instead of 2nd degree robbery)

4) if concerned w/ labeling & grading crimes, FM would lead to inconsistent results

5) accidental killings probably don’t happen more frequently in the course of dangerous felonies than in other circumstances; the intentional killings will already be captured.

6) a waste of resources – too little crime control pay-off for small number of crimes in this category

Arguments for Felony Murder doctrine:
1) in some circumstances recklessness wouldn’t be clear but conviction seems justified
People v. Stamp [after man was robbed at gunpoint, he suffered heart attack; what if gun was fake and there really wasn’t any risk of killing him?]
2)   Extra punishment may be effective as a deterrent for underlying crime itself 
3) Extra punishment may deter dangerous behavior in the course of a burglary
-doesn’t cover Stamp scenario
Differences b/w FM theory & theory of conscious recklessness:

1) the dangerousness requirement is slightly different: something that’s not nearly dangerous enough to meet recklessness might qualify under FM as inherently dangerous
2) conscious awareness is not required in FM
3) the decision about whether the felony qualifies or not for FM is made by the judge

ii. Limitations: 459-471

1. Interpretations of “Inherently Dangerous Felony”

1) Majority view the felony in the abstract only, acc. to definitional elements of crime; narrowest view; objective
People v. Phillips, CA [no FM for chiropractor for Grand Theft in mistreating cancer b/c Grand Theft (misleading parents about efficacy of treatment) not inherently dangerous]
Satchell [possession of weapon by ex-felon not inherently dangerous]
2) Examine the particular facts: View the felony in terms of the way it was carried out: subjective
People v. Stewart, RI [child neglect endangered life in this case, though not always]
2. Merger Doctrine 
-To qualify for FM, the felony must be independent of the homicide elements. If the purpose of the conduct is the very assault that caused death, merges. People v. Smith, CA [felony child abuse considered integral part of homicide b/c purpose of it was to severely endanger child’s life; merged]

-another example: assault w/ deadly weapon

[Burglary: entry has to be w/ intention to commit felony; FM in NY, but 

 not in CA]

Why have merger doctrine?

1) shouldn’t preclude jury from considering mens rea

2) respect legislative grading of homicides; it’s the only way to preserve the provocation assertion & distinction b/w murder & manslaughter
[battered woman would automatically get FM based on assault w/ deadly weapon]

Summary of FM: inherently dangerous rule knocks out the felonies that aren’t dangerous at all, and merger doctrine knocks out the felonies that are very dangerous to human life; so what’s left of FM is only very narrow range of somewhat dangerous felonies that slip through and meet both requirements

Problems w/ FM:

-Odd anomalies arise from inconsistent instincts for 1) very careful calibration of degree of culpability and 2) legislative desire for automatically imposing harsh penalties (FM instinct)

-Possible solutions to inconsistency problems:

1) victim limitation: the FM only applies if the person killed is “innocent,” a non-felon;

    felon assumes the risk (only a few states apply this)

2) agency limitation: FM only applies when actor himself is a felon (majority view)

3) proximate cause approach: FM applies regardless of identity of killer or victim, dependent only on cause; broadest reach of FM (Posner)
3. THE DEATH PENALTY: 483-484, 488-491, 493-515

· Major concerns: Grading; Selection; Right to Competent Counsel; Error (need DNA)
· Opposition to death penalty: 

1) whether system is operating w/ sufficient accuracy to kill only guilty; 

2) even if we know that D is guilty, how do we determine among guilty people which should get death penalty and which shouldn’t?

· Constitutional limitation: 8th amendment prohibits cruel & unusual punishment

· Constitutional requirements to meet procedural due process:

· Woodson: can never have a mandatory death penalty b/c 8th amendment requires individualization, tailoring sentence to particular circumstances of case

· Furman: open-ended system of leaving total discretion to jury is unconstitutional – guidance, predictability & consistency is required
· Furman (1972) indirectly allowed for the following alternatives: 

1) enact legislation to make death penalty mandatory in certain cases;

2) establish guidelines to determine who can be subjected to death penalty
· Woodson (1976): Mandatory sentencing fails to provide standards that will effectively guide jury b/c allows for unbridled jury discretion (will base decision whether or not to convict on whether or not they think D should die); mitigating circumstances must be taken into account on individual level
· Gregg v. Georgia: (1976) State narrowed class of murderers subject to capital punishment by specifying 10 statutory aggravating circumstances; jury must find one to exist before death sentence can be imposed; Supreme Court said this is OK
· Dilemma: how to reconcile Furman’s call for rules to “limit jury discretion” w/ Lockett & Skipper, which preclude any such limits by allowing jury full discretion to consider whatever it wants to be a mitigating factor? Clash b/w consistency & individualization.
· Note that none of this resolves the deeper problem of prosecutor’s discretion.
· Van Den Haag (489): deaths of innocents is justifiable price to pay for retaining the death penalty (killing the guilty); the gains outweigh the losses

· McCleskey v. Kemp: (1987) 
· A study exposed racial discrimination in state’s application of death penalty- can’t tell if it’s based on perpetrator or victim or both

· Note: if study revealed underprotection of black victims by only sentencing blacks to death when they kill whites, we’re looking at a paradox: would the solution be to increase severity of punishment of blacks (since most murders of blacks are committed by blacks?)

· Court held the study, even if accepted to be valid, was not constitutionally significant b/c D failed to show that there was invidious discrimination in his particular case; too general; doesn’t identify one defect in the system
· So rampant systematic racial discrimination failed to persuade Court that it should abolish the whole system or place a moratorium on death penalty until such issues could be resolved
· 2 distinct doctrinal claims:

· 8th Amendment cruel & unusual punishment if there is substantial risk of arbitrariness in imposing death penalty

· Equal protection (14th Amendment): a harder standard to meet; must show that state purposely treated one group of defendants differently & more harshly b/c of their race

What facts do you have to show? Discriminatory purpose
What do the probabilities have to be for purpose to be discriminatory?

-Blackmun dissent: Court is actually applying lesser standard of scrutiny to death penalty cases; normally if D shows by preponderance (>50%) that more likely than not, there was discrimination in his case, burden would shift to State to prove that there was no discrimination
What is the admissibility of statistical evidence?
F. ATTEMPTS:
· MPC § 5.05(1): “substantial step towards the commission of the crime” that is “strongly corroborative of criminal purpose”; close proximity not required
· different outcome for Rizzo: “lying in wait, searching for or following victim”

· allows abandonment defense: must be voluntary renunciation of the crime 

· not voluntary if b/c of immediate threat of getting caught; but can be 

      voluntary if due to general fear of being caught 

· not voluntary if D postpones crime for a better time, or transfers efforts to a different but similar victim; 

· should be product of D’s own will, not dissuasion by victim (McNeal)

1. Introduction: 554-556
1) Mens rea: must be intent to do acts which would have resulted in commission of

    crime; this identifies the presence of the danger that the harm may occur.
· General rule: when statute (like California) doesn’t mention mens rea, we don’t import recklessness as usual, but rather specific intent or purpose; D has to be trying to do something

2) Tests for Actus reus: Must have committed some act in furtherance of the crime:
· Substantial step towards commission of crime? [Illinois]

· Substantial step that is strongly corroborative of criminal purpose? 

   [MPC, Jackson]

· Proximity approach: how close D came to completing the offense? 
   [NY: Rizzo]
· Equivocality approach: the conduct clearly manifests criminal intent? 
               [King v. Barker, Wisconsin]
   3) Can’t use defense of impossibility of success

· Dilemma: Grading- level of punishment for attempt; typically is much lower than punishment for completed crime; why? Less harm is obvious; but is the need for social protection any lower just b/c the attempt miscarries? The concern is the danger that the harm may occur.
· Arguments in favor of Abandonment as complete defense:

1) Encourage people to stop short of completing the crime

2) Shows that the person isn’t dangerous if he’s abandoned a criminal plan

3) Lack of intent to carry through – the proper mens rea element

· Arguments against abandonment as complete defense:

1) Probably little deterrent effect- who would stop completing a crime just b/c of legal implications?

2) Lack of dangerousness in this situation doesn’t prove general lack of dangerousness in this person

3) Don’t need to show intent to carry through crime to have mens rea: just 

                 criminal intent originally

2. Mere Preparation vs. Attempt: 564-581

· King v. Barker: declares the “last step” test dead; adopts equivocality test
· People v. Rizzo: proximity test: Searching for robbery victim but not yet finding him = lack of proximity; no attempt.

· He would have had to commit an act “so near to the crime’s accomplishment that in all reasonable probability the crime itself would have been committed, but for timely interference”. 

· Justification: if no proximity, there’s still time and opportunity for D to change his mind & abandon the plan. Don’t want to convict if we’re not sure he was going to complete the act.

· Note that he would have been convicted under substantial step & equivocality tests

· McQuirter v. State: [racist attempted rape conviction based on questionable confession] would be liable under Illinois substantial step & proximity tests, but not by equivocality test or MPC
· U.S. v. Jackson: (1977) substantial step test in attempted robbery: modern approach
-casing the bank, possessing materials that are obviously only for criminal use is conduct that demonstrates corroborative purpose to commit crime

-postponement of robbing bank for a later time due to inconvenient circumstances is not a voluntary abandonment

G. CONSPIRACY: 671-678, 684-694; MPC § 5.03
· Purpose of conspiracy law:


-inchoate crime like attempt: stop conduct before substantive crime is committed


-policing group activity (more dangerous than individual activity b/c of greater

likelihood that crime will succeed; more pressure not to abandon crime)



-but there may be higher risks of leaks, undercover agents, etc.

-prosecutorial advantage: bringing many defendants into one trial in one place

Elements:

ACT: Agreeing itself is the act, but sometimes requires some additional overt act:
1) overt act satisfied if any of the conspirators does the overt act
2) overt act can be very trivial; doesn’t have to go beyond mere preparation; still inchoate

3) MPC & many states don’t require overt act for most serious offenses; federal conspiracy statute does (but conspiracy must relate to offense against the US)

MENS REA: Purpose to agree & to achieve offense
· MPC: 

· Conspiracy is an offense carrying its own penalty, but also has collateral effects on the rules of procedure, evidence, and criminal liability for other substantive offenses.
1. Co-conspirator exception to hearsay rule:
· Any previous incriminating statement by any member of the conspiracy, if made in furtherance of the conspiracy, may be introduced into evidence against all of the conspirators

· Rationalized by agency principle that co-conspirators are implicitly authorized to be each other’s agents & agent’s statements are binding against principal

· Krulewitch v. U.S.:  attempts at concealment post-conspiracy are not to be treated as part of the original conspiracy; would allow too many exceptions to hearsay rule; so the statement made by co-conspirator a month after conspiracy is not admissible under usual co-conspirator exception to hearsay rule

· Court is narrowing exception to hearsay rule, drawing line when conspiracy must be considered to end; 

· sensible result: the statement on its face is monumentally unreliable b/c it’s blame-shifting and can’t be subject to cross-examination.
2. Conspiracy as form of accessory liability 

· Pinkerton v. U.S.: imposes substantive liability for crimes committed by other co-conspirators (not just liability for conspiracy), on the grounds that one D committed the crimes in furtherance of the conspiracy b/w the 2 Ds, and the crime was reasonably foreseeable as a necessary or natural consequence of the agreement entered into. An overt act by one = overt act by all.

· Pinkerton applies a negligence standard, harsher than aiding & abetting by not requiring actual foresight or knowledge of the crimes that the other is carrying out. So D can be convicted simply b/c there was a conspiracy, when he can’t be convicted on aiding & abetting theory.

· Requires D to purposefully revoke participation in conspiracy; after that he won’t be liable; how easy is it to pull out? Depends on the state
· MPC/ most modern courts (like NY) don’t follow Pinkerton rule: unjustifiable to hold people liable for acts committed by others solely b/c they were all part of same conspiracy; violates legal principles of accountability, proportionality
· But New Jersey & fed courts do follow Pinkerton

· Pinkerton doesn’t allow retroactive liability for substantive crimes committed prior to joining conspiracy; but can still be convicted on conspiracy charges for acts committed by others prior to joining.
· State v. Bridges : B goes to get help so he can fight another guy one on one; helper shoots a bystander; is Bridges liable for murder? Under Pinkerton, yes

· Pinkerton: holding people liable when they don’t have the purpose or intent to kill; their liability is only based on negligence

· w/o Pinkerton, could be convicted of manslaughter if he brought the gun himself and shot wildly in the air; but negligence alone wouldn’t be sufficient for any liability!

· Can you charge B w/ felony murder? Underlying assault: aggravated assault, but that gets knocked out by merger doctrine, so no felony murder

· U.S. v. Alvarez: cocaine deal gone awry, resulted in murder; couldn’t get FM b/c cocaine dealing isn’t inherently dangerous. Court applied Pinkerton on basis that murder is reasonably foreseeable consequence of drug conspiracy.
H. Exculpation

1. JUSTIFICATION – accept responsibility but deny that act was wrong
i. SELF-DEFENSE: 749-786 (thru Note 1); MPC § 3.04
· Unreasonable to use deadly force when there are other options

· Can’t use deadly force unless you’re facing a deadly threat yourself, OR have reasonable belief that you’re facing a deadly threat

· U.S. v. Peterson: force can only be justified w/ 3 requirements: 1) an imminent threat of death or great bodily harm that’s 2) unlawful, and 3) the response has to be necessary 

· MPC § 3.04: doesn’t require objective “reasonable belief”; just a subjective belief that such force is immediately necessary for self-protection from unlawful force by other person; BUT if belief was formed negligently, charge will be involuntary manslaughter
· So there’s a partial individualizing of the objective standard: 
· Good faith + negligent assessment = negligent homicide
· This is the minority view – most states adopt objective standard like NY
· Problem w/ MPC when deaths don’t result; negligence isn’t sufficient to convict for attempted murder, so someone like Goetz would be acquitted

· Good for battered women b/c no imminence requirement, just necessity

· See MPC 3.05 under Battered Woman section for 3rd party defenses

· People v. Goetz (NY) you can use deadly force to protect yourself against robbery, but not lesser degrees of harm (p. 753), but it’s objective standard, unlike MPC
· Should we require an objective standard of reasonableness for self-defense?

· Problem w/ objective standard for belief that self-defense is necessary: legally it doesn’t make a difference whether it’s a coldblooded person w/ intent to kill or someone killing out of genuine but unreasonable fear – they will be punished the same
· A group of states has “imperfect self defense” that reduces murder charge to voluntary MS to deal w/ this problem
· Restak (759): medical opinion that a fear response is never rational, can’t be limited or suddenly stopped; so objective standard is totally inappropriate for judging a person in fear for his life

· Reasonableness:

-a descriptive view of the typical person in society? 
-or the normative component? (Not all “typical” beliefs are reasonable)
-if we take normative component into account, should we take race into account?

-Trudeau: “Street Calculus”: many people take race into account, but few admit it

· Racial Profiling: Reasons for Discomfort:

1) difference b/w comparative risk & absolute risk

2) difference b/w actual relevance & assumed relevance: not big in gender, but may be huge w/ race when making predictions about likely criminality; too easy to overestimate the probability; prior convictions are relevant, but their value is easily overestimated

3) difference b/w private cost & social cost:

-Williams: high private cost from NOT taking race into account

-but there may be high social cost as well: social pollution that sets forth negative feelings

· Arguments in Favor of Racial Profiling:
· it’s true that we live in a world where violent crimes are committed so much more often by men than women, and by black men vs. white men

· Williams: a cheap way of getting info that you can’t get in any other fashion

· Arguments Against Racial Profiling:

· can result in less protection for innocent black people who may become victims based on racial profiling
· there may be a huge disproportion b/w the predictive value and the severity of the consequences, so that the costs totally outweigh the benefits

· moral view: it is simply wrong in principle to ever consider race as a factor

· external impact of discrimination: corrodes sense of community among law-abiding people

· Battered Woman’s Syndrome & Self-Defense
· State v. Kelly: Court allows expert testimony re syndrome to bolster D’s credibility & reinforce her genuine fear & belief in necessity to kill husband; but NOT to prove that her state of mind was reasonable (to help jury understand D’s situation but still judge by objective standard)
· This evidence is only relevant if we tailor the standard to “reasonable battered woman”; else makes no difference! 
· Think about reasonableness in terms of varying degrees in subjective moral culpability (battered woman has least, Goetz had most) but if we allow for too much subjective reasonableness will weakens deterrent effect & social protection from dangerous people.
· Some courts find evidence of BWS more prejudicial than probative and don’t allow it, esp when D’s story sounds far-fetched (Burley)

· Balance victim’s value/moral culpability vs. effective deterrence/incapacitation

· Problems w/ BWS evidence:

· Slippery slope: can bring in all sorts of “syndromes” now?

· Blaming victim: victim still has right not to be killed before trial

· Pacifism: don’t want to legitimate deadly force as means of solving disputes

· State v. Norman: Court held to rigid standard of “imminence” in SD; b/c D shot husband in sleep, no way D could get a SD claim
· Imminence requirement is in place to establish that there is no choice but killing in self-defense
· But should be relaxed for BW at least, since imminence continues despite brief pauses in sleep or when he goes out; if she really can’t get away from him, & death threats continue, it’s imminent
· MPC good for this situation: no imminence requirement beyond genuine necessity
· If BW hires hit man to kill husband, this seems to fit w/ learned helplessness theory of BWS – need someone to act for her
· MPC 3.05: Hit man would only have defense if had reasonable belief of husband’s death threats to wife (must persuade jury of genuine belief); then would be acquitted
ii. NECESSITY: 809-812, 815 Note 1, 135-140, 822-831; 
· If some unexpected situation arises where abiding by law would cause more harm than disobeying it, there may be justification based on necessity.
· MPC § 3.02: If actor correctly believes that it’s necessary to avoid a greater harm, it’s justifiable. If reckless or negligent assessment of situation, no defense.
· Concept of fairness implicit in the idea of what’s truly necessary: use utilitarian calculus to make choices: net saving of human lives is best course, even when trumps basic human rights.
· Can kill “innocent” attackers (terrorist’s kid who holds the weapon)
· NY & Illinois statutes are very close 
· People v. Unger: prisoner facing danger of attack by cellmate could escape by necessity.
· Regina v. Dudley & Stephens-no necessity defense for cannibalism at sea; Basic Principles:

· there is no absolute duty to save your own life at the expense of another’s; 
· People have basic human right to their own chances of survival, no matter what they might be.

· The right to resist aggression sometimes trumps the innocents’ right to human lives. Right to kill aggressor even when innocents are collateral damage.
· Public Committee Against Torture v. Israel: if an individual knows where “ticking time bomb” is located, is it permissible to torture the person and later claim necessity defense? 
· Or is it better to have regulations w/ guidelines for checks and balances to avoid abuse of it? Court won’t accept this b/c that’s tacit legitimization of torture.
· Could argue that certain fundamental rights can’t be violated even if benefits>costs

2. EXCUSE – the act was wrong but D shouldn’t be held responsible
i. Introduction: 842-845
· Reasonable mistake is an excuse b/c if he didn’t know of some circumstance that made his act harmful, he can’t be said to have had effective power of choice to avoid the harm.

ii. INSANITY: 875-876 (through Note 1c), 879-885, 888-895 (through Note 3), 902-905; MPC § 4.01
· Insanity at the time of the offense is a complete defense. Total amnesia regarding the crime does not count.

What is the purpose of the insanity defense?

· Justice precludes blame where none is deserved. The insane are not responsible moral agents due to fundamental mental deficiency so we should protect them from being treated as criminals.
· The King v. Porter: purpose of law is to deter people; and it’s useless to try to deter insane people by threatening punishment

But maybe insanity defense is unnecessary…

· people can feign these defenses

· purpose of incapacitation can just as well be served by committing them to civil institutions
MPC 4.04: test based on competency to stand trial: if a person, as a result of mental disease or defect, lacks capacity to understand the proceedings against him or assist in his own defense, he can’t be tried and sentenced.

3 TESTS:
· Irresistible impulse test: impulse has to be completely irresistible; would he have performed this act even if there were a policeman at his elbow?

· M’Naughten rule: there must be clear awareness of both the nature & quality of the conduct AND the wrongfulness of his act; if not, and this was due to a mental defect, D is insane.
· MPC 4.01: as a result of mental disease or defect, must lack substantial capacity to appreciate the wrongfulness; OR lack substantial capacity to conform his conduct to requirements of the law. (p. 889)
· So MPC has volitional prong to acquit those who can’t control their impulses
· Impairment doesn’t have to be complete, but does have to be a real mental disease (pathological impulses to fondle won’t count)
· Why shouldn’t drug addicts or people w/ rotten social backgrounds be able to use insanity defense? 

· U.S. v. Lyons [narc addict became addicted due to doctor’s prescriptions for legit illness]
· there’s still fault; at some point there was choice & conscious awareness when they first took the drug
· harder to believe that they really couldn’t do otherwise; they still have capacity to abide by law
· If person isn’t going to be convicted of crime, what to do w/ them? Can’t be civilly committed w/o mental illness, so there’s a gap in social protection

· Everyone has a causal story; at what point do we start holding people accountable for their actions?

CHECKLIST
Organizing principle for criminal law:

· Substantive v. institutional principles

· Institutional: the framework that pursues the goals of criminal law; rules that can be applied w/ equality of treatment, fine tuned to details of situation

· Substantive: 

· Efficiency & Fairness: deterrence, incapacitation, rehab, expression of social condemnation competing w/ Fault:

· Choice reflected in action

· Choice made w/ conscious awareness of wrongdoing

· Choice made w/ capacity to comply: fair opportunity to do otherwise

Criminal law doctrine defines what we mean by fault

-Approaches to mens rea:


1) conscious awareness of wrongdoing + liability proportionate to fault (MPC)



-Cunningham

2) conscious awareness of wrongdoing + lesser legal wrong



-Lopez

3) conscious awareness of wrongdoing + lesser moral wrong



-Prince; Olsen

4) strict liability regardless of fault: no awareness of any underlying wrong
2-prong test when statute is silent as to mens rea for material element (MPC):

1) interpret statute to apply to “conscious awareness of wrongdoing” (recklessness)

2) is liability proportionate to fault? (culpability can’t transfer from one crime to another)


-or is this a public welfare offense that SL might apply to?

-Murder 1: malice (intent to kill or recklessness) + premeditation (in an instant (PA) or 

                  real (W.V.)), but recklessness can’t exist w/ premeditation, so forget it



-it’s really intent to kill + premeditation 

OR 

                         enumerated felonies (arson, robbery, rape)

-Murder 2: recklessness (malice w/o premeditation) (Malone: 2 kids playing Russian roulette)
OR

commission of a felony
-Voluntary Manslaughter: intent to kill + adequate provocation (no malice)
-Involuntary Manslaughter: gross negligence, not just mere carelessness





OR



commission of a misdemeanor

Felony Murder:

Malice = Recklessness OR Inherently Dangerous Felony + Independent of the Homicide

(Abstract-Phillips or Concrete-Stewart)

Principal Justifications:

Self-Defense

Battered Person Defense

Necessity (811, 1048)

Self-Defense
1) must be resisting unlawful force

2) force must be deadly

3) response has to be necessary

4) imminent (that might not be desirable)

5) retreat: can’t use deadly force if you knew that you could retreat w/ complete safety, except if you’re attacked in your own home

6) must not be the initial aggressor. Can’t invoke right to self-defense even if all the other requirements are satisfied, even if victim responds to initial hit w/ excessive force.

2 big issues in Self-Defense:

1) whether honest belief is sufficient, and must it be reasonable

2) if we do require reasonableness standard, what do we mean by that?


-descriptive (what’s typical) or normative (what people should do)

-majority view says belief must be reasonable

Insanity

3 core issues:

· Is defense available only for impairments of cognition, or also available for impairments of volition?

· Is full impairment necessary or can partial impairment suffice?

· When does impairment result from mental disease or as result of something else? 

EXAM STRATEGY:

1) Issue-spotting: long fact statement; identify the issues + discuss the issues, provide analysis

2) Policy question: straightforward, “What do you think of the FM rule? Should it be abolished?” Be explicit about the weaknesses in your position. “Be helpful.” Carry the discussion a little further.

-The questions will be clear about what law should be applied

-he generally doesn’t care which is the majority view, “but it’s nice to know”

-he cares about advantages & disadvantages of View A & B

-don’t just state the “right answer” – have to analyze all positions

-don’t just throw out any possible argument – only consider the plausible arguments

-don’t worry about getting things wrong
PAGE  
1

