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CRIMINAL LAW OUTLINE

I. The Criminal Justice System
A. Purpose of criminal law: to ensure that social order is kept; to protect individual rights; fair standards by which everyone is judged; to protect innocent people; to control crime; to control institutions of punishment, keep them operating in a fair way = CONFLICT between controlling criminals and controlling police.

B. Punishment: must fit the crime (proportionality); satisfy the social demand for punishment (retribution); to channel & control it as well as to exercise restraint
C. Why do people comply w/ the law?
1. rational calculation of your material self-interest (Bentham)
2. expectations of fairness & reciprocity by fellow citizens, respecting fault  principle

II. The Process of Proof

A. EVIDENCE: 20-35
a. Admissibility of evidence
i. Must be Relevant

1. material = legally significant to the case (i.e. consent is material in rape but not in homicide)
2. probative value = it is more likely that D committed this crimes given the evidence than it would be otherwise (low standard)
3. Irrelevant evidence is never admissible
ii. Relevant evidence is inadmissible if:
a. Privilege: right against self-incrimination, etc.
b. Prejudice: when probative value is outweighed by prejudicial effect on judge/jury 

i. Idea that guilt should be based on acts, not character in general

iii. People v. Zackowitz (Zachowitz killed a man after he insulted his wife.  Zachowitz told cops that he had the gun at home and later he testified that the gun was with him the whole time)
1. Evidence of other crimes or “bad character” in inadmissible if evidence is merely to prove a general criminal disposition because probative value is outweighed by prejudicial effect.

2. However, evidence of good character is routinely admissible

a. But if D admits it P can bring in evidence showing bad character, not to prove D did it, just to contradict D’s evidence. 

3. Exceptions: Evidence that establishes signature of crimes OR past sex crimes; character evidence is admissible if it establishes motive; intent; absence of mistake or accident; a common scheme or plan ….. unless such evidence is a lot more prejudicial than probative
B. The Jury: 55-73
a. RIGHT TO JURY TRIAL: 
i. Constitutional right: 6th amendment guarantees trial by jury in federal criminal cases; states are bound by due process provision of 14th amendment 
ii. Duncan v. Louisiana (slap or hit that produced 60 days in jail & fine). Upholds right to jury.  Why is jury good? Rule vs. discretion issue.
1. infuses flexibility, norms & common sense (“standards”) into the rigid rules of law
2. Also 12 decision makers may be better than one
3. protect D against being convicted by legal technicalities 

4. Expert justice vs. Popular justice – prefer expert justice and rules for administrative law, whereas in death penalty cases popular justice and discretion is preferred

iii. Judges are preferable because: rule of law, uniformity, independent, and expert judges. 

iv. Only have right for guilt phase – not sentencing.  Idea that jury should not determine severity of sentence b/c requires more expertise; concern about aberrational judgment
b. JURY NULLIFICATION: 
i. If Jury convicts judge can override if it against the weight of evidence BUT if the jury convicts – even if it completely off-the-wall – judge cannot do anything, thus power of jury nullification.

ii. Nullification is:

1. GOOD: Fairness, flexibility, common sense.  Ensures people won’t be convicted under: unpopular laws or laws that are generally good but in these circumstances it would be unjust to convict.

2. BAD: inconsistent application (discretion side of rules vs. discretion issue), subverts democratic process
3. Maybe nullification is good when jury is saying that the legislature didn’t intent this technicality, but not saying law itself is unjust
iii. U.S. v. Dougherty- nullification power is desirable, but the jury does not have to be told that they have right to nullify b/c explicit instructions invite too much exercise of this power, nullification in extreme cases only.
1. judges can lie if asked about nullification as they aren’t under oath

iv. U.S. v. Thomas: [black juror said will acquit because racist system]Held that jurors who refuse to deliberate & vow to nullify can be removed from the jury.  Might chill jury deliberation b/c someone’s afraid to divulge why they’re acquitting
III. THE JUSTIFICATION OF PUNISHMENT: 95-135; MPC § 1.02

A. Retribution: 
a. Moral culpability of criminal is sufficient to justify punishment, regardless of consequences; retroactive; principles of equality/ proportionality 
b. Can see this as an obligation to punish to full extent of desert OR as a limit not to punish beyond degree of fault
c. Kant: obligation to punish
d. Moore: just one approach to retribution 
i. “to feel guilty is to judge that we must suffer,” moral culpability
ii. best view of retribution isn't vengeance or eye for an eye 
e. Morris: 
i. punishment restores the equilibrium of benefits & burdens when             one person fails to exercise self-restraint and imposes burdens on others
ii. to avoid unjust enrichment (easy to see when talking about robbery, but can see murder as getting the benefit of power)
iii. problem = assumes world of equivalent opportunities
f. Problems: 
i. wouldn’t permit plea bargains or other “discounts for cooperation” when socially useful
ii. Marxist view (Murphey): criminals are generally poor; there cannot be blame as crime comes from capitalism: greed and economic disparities.  
1. Response to Murphey: poor people have a choice whether to rob.
g. MPC (and CA) requires proportionality, follows retributive view

B. Utilitarianism (Bentham): 
a. purpose is only to cause beneficial social consequences; proactive; cost/benefit analysis to maximize social welfare
b. NY discusses “ensuring public safety by deterrent and punishment” – explicitly utilitarian

c. Problems:

i. Might mean that kid who steals candy bar (or person who puts slug in pay phone) is punished severely to serve as an example, since c/b analysis is based on total societal cost from the crime.
ii. So then have mixed theory (Hart) combines retributive and utilitarian: utilitarian focus on aims of punishment (net social gain) but never can punish more than a person’s desert (proportionality)
      C. Prevention (Deterrence):

a. Specific deterrence: deterring the defendant from committing more crime
b. General deterrence: deterring 3rd parties from committing the crime
c. Inhibition: b/c society emphasizes wrongfulness of crime, we internalize inhibitions
d. Assumption = rational-actor model, Bentham.  Criminals weigh costs of imprisonment with likely benefit from the crime.  Idea that people obey law when it is in their rational self-interest.
a. So if you want less crime you can increase prison term or make crime “pay less” – i.e. target hardening (guards at banks, club locks on cars)

e. Problems: 
a. Tom Tyler: to the extent that punishments deviate from notions of social fairness, there is less legitimacy to the law and people are less willing to comply w/ law.  People obey law because:
i. Fear of disapproval from own social group 

ii. Conscience – people want to see themselves as decent people

b. internal contradiction: keeping someone in jail (for general deterrence) might be offset by how much worse the criminal is when he emerges (undermines rehab)
IV. Imposing Punishment: 146-156, Handout #1

A. Do fed sentencing guidelines really impose consistency since the theories don’t?
a. Guidelines abolish parole, set up a points system based on prior record and seriousness of offense

i. Only a little ability to deviate for exceptional circumstances.  
b. Judge can only sentence someone to jail, not to a mental institution (unless not guilty by reason of insanity)
c. Problems: new kinds of disparity; overly rigid, preventing individualized justice
B. U.S. v. Johnson: [trial judge can depart from sentencing guidelines when there are extraordinary family circumstances].  Discretion vs. guidelines.
V.  Requirements of Just Punishment: 
A. General requirements for just punishments

a. Proportionality: must differentiate between serious and minor offenses
b. Legality: must give fair warning of which behaviors are considered punishable
c. Culpability: must only punish conduct that shows fault- worthy of condemnation
d. Criminal conduct must consist of overt & voluntary acts
B. ACTUS REUS – Voluntary Acts (173-182)
a. What makes an act voluntary? 2 options
i. ALL the acts must be voluntary: Martin v. State [reversed conviction for public drunkenness b/c D police brought D onto public highway so didn’t appear in public voluntarily, although got drunk & rowdy voluntarily]
1. Martin did use profanity voluntarily, so court must really be motivated by fairness idea that most of acts were involuntary

ii. One voluntary act is sufficient: MPC § 2.01(1): “guilty for conduct which includes a voluntary act”
iii. Per culpability, deterrence, and incapacitation Martin should be convicted.
b. Involuntary Acts: 

i. Unconsciousness is involuntary

1. People v. Newton [Newton shot cop after he was shot in the stomach and rendered unconscious] – unconsciousness is a complete defense, unless self-induced.
ii. Cannot be an uncontrollable impulse or lack of self-control
1. psychological compulsion = voluntary

iii. Cannot have prior warning: 

1. Decina: (p. 179) [got into car knowing he was epileptic so though the seizure that immediately caused the harm was involuntary, getting into the car was voluntary and made him culpable].
iv. Sleepwalking is involuntary
C. When Can OMISSIONS Be Criminal “Acts”? (182-197) MPC 2.01(3)
a. No basic legal duty to act

i. Pope v. State [Pope takes in fellow-church member with infant, mom beats kid.  Pope watches does nothing, kid dies.].  Court holds that, given mom’s presence, Pope had no responsibility to care for child.
b. UNLESS statute explicitly makes omission a crime OR
c. UNLESS there is legal duty to act based on “special relationship”
i. close blood or marital relationship (parent-minor child, spouse-spouse)
1. but if relationship is more casual, no duty: Beardsley [man had no legal duty to help mistress who overdosed in hotel room]
ii. agreement by contract (lifeguard/swimmer) or status (innkeeper/customers); distinction b/w business guests (duty) & social guests (no duty)
iii. voluntarily assumes care of another & makes substantial effort to seclude victim from the assistance of others
1.  Jones v. U.S. [caretaker can be liable for infant’s death by malnutrition under involuntary manslaughter]
iv. when D creates or contributes to victim’s danger: 
1. Oliver [D increased victim’s peril b/c provided him w/ spoon to inject heroin]
d. Why such limited liability for omissions?
i. Shouldn’t have to put oneself in danger to help another (inapplicable in many cases, i.e. Pope)

ii. Vagueness/Legality principle- can’t specify the conduct that’s forbidden
iii. Liberties: individuals have a right to do as they please; too burdensome

iv. Priorities: criminal law isn't supposed to makes us good, law has enough to do by stopping people from doing bad

v. Incentives: bad effects on potential victims (moral hazard) and potential rescuers
vi. Overkill: too many people would rush to help victim, posing more risk
D. MENS REA – must prove culpable state of mind for each material element
a. Basic Conceptions
i. levels of Intentionality: 203-212; MPC § 2.02
1. PURPOSE: intent and “conscious object” to perform act cause the harm
2. KNOWLEDGE: awareness & substantial certainty of causing harm

a. But knowledge can occur from ostrich/willful blindness Need 2 elements: high probability + conscious avoidance (recklessness).  

i. U.S. v. Jewell: [D purposefully avoids knowing what’s in package, and is convicting of knowingly transporting marijuana].  Court wrongly upholds conviction holding that deliberate ignorance and positive knowledge are equally culpable.  
1. BUT: no liability if honestly believe not criminal.
ii. US v. Giovannetti [D rented home to gamblers knowing they were gamblers and not asking how they would use room].  Court overturned conviction re “knowledge” of wire room because D has to have active avoidance, not merely lack of curiosity.

3. RECKLESSNESS: conscious awareness of substantial unjustifiable risk, but chooses to run the risk i.e. Russian Roulette

4. NEGLIGENCE: unaware of foreseeable risk creation; should have been aware (objective) but no requirement that he had any awareness. 
a. Santillanes: Negligence = criminal negligence, differs from civil negligence in that need gross disregard for risk, more than just B<PL.
ii. Mens Rea principles:
1. Liability must be proportionate to fault (opposite of lesser legal wrong)
2. Notion of fault is not horizontally portable: must be specific to the offense being charged; don’t blur the boundaries of crimes
a. Regina v. Faulkner: [intended to steal rum but caused fire, jury instruction said MR of intent to steal can be transferred to fire; court says no and overturns convicted].  

b. Compare with vertical portability (D assaults a cop, w/o realizing is a cop; charged with similar, but more sever, crime of assaulting police officer)

iii. Default rule when culpability isn't established by statute: MPC 2.02 (3) culpability requires recklessness at a minimum.
1. Regina v. Cunningham [D stole gas meter intentionally, but gas leaked into woman’s apt next door and killed woman.  D charged with violation of poisoning statute which requires “malice”]:  
a. malice = foresight of consequences, not wickedness
b. this creates liability for recklessness
i. need actual foresight (he had to be aware of probability of harming woman), not mere forseeability, so this is more than negligence

c. if wickedness, he can be liable for any consequence resulting from that “wicked” act of stealing gas meter, even unforeseeable ones
2. Why isn’t negligence always a sufficient standard?
a. don’t want of over deterrence (people may shy away from risky jobs like plumbers)
b. liability (criminal conviction) disproportionate to fault
c. but sometimes it’s necessary to impose stiff duty of care (involuntary manslaughter, negligent homicide)
iv. Statutory Construction:

1. MPC (2.02 section 1) requires “culpability with respect to each material element.”  

a. MPC 1.14 (10) p.1040 defines material to mean not related to statute of limitations, jurisdiction or venue as long as it is an element per 1.13 section 9.  

b. If one MR specified then that MR controls for entire statute

2. In non-MPC district discuss whether culpability level modifies the applicable portion of the statute.
b. Mens Rea Applications: 212-225
i. U.S. v. Neiswender: [Neiswender tried to bribe attorney and lied that he had a juror in his pocket]. Court convicts D and only requires ordinary negligence (D should have foreseen obstruction of justice).   

1. This court is wrong, Cunningham court (similar facts) wouldn’t have convicted.
2. If negligence standard was truly the rule for “endeavors to obstruct justice” lawyers could be convicted for not Shepardizing
c. Strict Liability (235-244; 249-255) 
i. Used for public welfare offenses: in the interest of the larger good it puts the burden of acting at hazard upon a person otherwise innocent but standing in responsible relation to a public danger; must be clear or implied legislative intent in statute that SL is appropriate
1. U.S. v. Balint [didn’t know the drugs he was selling were type that required form].  SL – everyone who sells drugs needs to “Ascertain at his peril” whether need to fill out form.
2. U.S. v. Dotterweich [D repackaged medicine from manufacturer; manufacturer’s label was wrong; D charged with shipping misbranded products] D liable per SL in the interest of the larger public good, though there isn't even a LMW (no portability).
3. Morissette [junk dealer took spent bomb casing, charged with stealing gov’t property, D say he thought they were abandoned] Court said no SL, but limits MR requirement to knowing that he is taking is sufficient, though he doesn’t know property is government’s – presumption against SL.  Mistake of fact.  
4. Staples [D had gun that he thought wasn’t automatic, but actually was – charged with possession of unregistered automatic]  Court holds not public welfare, given that there is no clear Congressional intent, especially given harsh penalty. NEW TEST – since underlying activity (owning gun) wasn’t dangerous don’t want too many innocent people to make mistake and be convicted – notice.
ii. When does SL apply? 

1. Strong presumption of MR requirement (no SL) in traditional offenses - theft (Morissette)
2. Strong presumption of SL in public welfare offenses 
iii. How can we tell if statute is public welfare offense? (Morissette)
1. violation is in the nature of neglect or inaction, rather than positive aggression
2. health/safety concern (generally regulatory arena – under jurisdiction of regulatory arena)

3. the penalty prescribed is small
4. conviction does no grave damage to D’s reputation

5. underlying conduct is dangerous

6. should apply mostly to corporations as they know to be on the lookout for regulations (Staples)
iv. MPC 2.05 – just “violations,” no criminal conviction allowed in absence of mens rea
v. Strict liability – pros and cons:

1. Pros:
a. Serves to deter underlying conduct, for those risk-averse

b. Utilitarian, help general public and only 1 person suffers
2. Cons:
a. Liability isn't proportional to fault

b. Increase % of careless people b/c the more careful ones wouldn’t engage in the activity at all 
c. Concerned about over deterrence (especially in Dotterweich where company did socially-useful activities)
vi. No SL in Canada (see Regina v. City of Saulte Ste. Marie): unconstitutional, deprivation of liberty, fundamentally unjust
d. MISTAKE OF FACT: 225-235; MPC § 2.04
i. General rule: mistake of fact is a defense regardless of whether it is reasonable (as long as it is honest) since is negatives the required MR.
1. BUT for negligence crimes, MOF does have to be reasonable.  

ii. MOF isn’t a defense when, if the situation were as D believed, D would be committing a different crime. BUT D just liable for believed-crime.
1. Lopez (p. 232): D’s reasonable mistake that he was selling pot to a minor was irrelevant, as he was planning to sell illegal drugs
iii. Lesser-Wrong Theory: once one commits a legal/moral wrong, he runs the risk of it resulting in criminal harms; portability of fault; diametrically opposed to the principle of “liability proportionate to fault” 
1. Lesser-legal wrong vs. lesser-moral-wrong:

a. Lesser-legal-wrong: when you do one crime you are responsible for all of the consequences – understandable

b. Lesser-moral-wrong: underlying wrong isn't illegal.  Concern (as in Prince) that court doesn’t know moral norms.  Most jurisdictions use this for statutory rape (SL regardless of MR re age) based on idea that sex is bad – but rare otherwise.

2. Examples of lesser MORAL wrongs:

a. Regina v. Prince [a strict liability judgment for “unlawfully taking unmarried girl under 16 from her father”; statute silent re MR; D thought she was older] Can see this as “conduct rule,” based on community morals, given that the underlying act was wrong  (“taking girl away w/o father’s consent”) D can be convicted on other offenses. 
b. People v. Olsen [no defense for reasonable mistake of age for lewd conduct w/ 14-yr-old girl] 
c. White v. State [act of abandoning wife is lesser moral wrong; fact that she was pregnant made it a crime even though husband didn’t know]

3. Justifications for lesser wrong:

a. If you do lesser wrong you assume the risk that harm will be greater (circular argument)

b. Deterrence of both extra harm (people will be more careful in committing underlying wrong) and deterrence of harm with MR since D scared of extra consequences
4. Used in about ½ the jurisdictions – not MPC.
5. BUT MPC 213.6 does say that for mistake of age isn't a defense when children <10, defense when reasonable for 10+

e. MISTAKE OF LAW: (255-264, 268-274) 
i. Not knowing the law defining the offence (LDO) isn't a defense.  
1. Even reasonable mistakes aren’t a defense, rationale of ignorantia legis (don’t want to encourage ignorance of law)

2. People v. Marrero, NY [no mistake of law for off-duty corrections officer carrying gun who reasonably thought he was part of “peace officers” allowed to do so by statute]
a. Note that if he was a peace office but there was a letter in the mail firing him, that would be a MOF and a defense
ii. BUT:
1. An honest mistake of law that characterizes the attendant circumstances (CAC) – civil law – is a defense even if it is unreasonable!

a. For Marrerro this means the issue is whether peace officer is defined in the criminal law or somewhere else. 

b. Regina v. Smith [When D moves out of apartment he tears out the floor he installed.  Prosecuted for destruction of another’s property, D says thought it was my property].  Since his mistake was about property law – civil law – MOL CAC was a defense.  

2. Reasonable reliance upon official statement of the law addressed specifically to narrow circumstance presented, that was later found invalid or erroneous (criminal law should not be a trap) is a defense.  One area where mistake needs to be reasonable!
a. US v. Albertini [D protests twice; 2nd protest occurred after 9th circuit said protesting ok BUT before SCOTUS said protesting is illegal.  D argues mistake regarding prosecuting him on 2nd protest].  
b. Hopkins (270) is in a jurisdiction that rejects this defense.

3. If law is completely unpublished, MPC 2.04(3)(a) that is also a defense, but this doesn’t happen in real life.

iii. MPC 2.04(1) says MOL is a defense is it negatives the requires MR; 2.02(9) says not knowing the law isn't a defense.  How to reconcile? Ignorance is only defense for CAC not LDO.
V. RAPE 

A. Elements: INTERCOURSE, FORCE, NONCONSENT, MENS REA

a. Note that rape isn't a graduated offense, so if you cannot meet all the requirements there is no rape.  

B. INTERCOURSE: in about ½ the states, only women can be raped.  Perhaps this is paternalistic and protects women.  Or perhaps it is about discriminating against single sexually active women and protecting husbands.  Or perhaps rape law makes all women from acting as they wish.
C. FORCE – different approaches

a. Aberrational physical force that is substantially frightening OR threat of physical force.  Rusk (MD).
i. Why have this requirement?

1. Don’t want physical actions of sex to meet force requirement.  
2. Strengthens the existence of a culpable mens rea.

3. Objective evidence that shows victim is not consenting
ii. Berkowitz (not in book) [D locks dorm room, woman can still leave, she continually says no but doesn’t leave].  No conviction.

iii. Threat has to be of physical force.  Thompson [HS principle threatens to prevent girl from graduating unless sex is not guilty.]
1. Note: if you extort money (can’t graduate unless give me $$ that’s an offense) but sexual analog isn't.
b. No requirement of force (minority view).  MTS (NJ) [15-yr-old was staying in D’s house; she says she woke up to find him on top of her, tells him to stop and he leaves].  Court upholds conviction, collapsing requirement of penetration + physical force or coercion (i.e. sex is the force).  Court requires affirmative freely given consent. 
i. MTS Efficiency argument: want to avoid unwanted sex, and man is least cost avoider

c. Some states (WI, 343) non-consent w/o force is a lesser, 3rd degree, crime

d. PA: defined forcible compulsion to include “moral, emotional or intellectual force.” Meadows [court upholds conviction when consent comes from taking advantage of girl’s crush].
e. MPC (213.1) requires “threat of imminent death or extreme pain” for rape, but only “threat which would prevent resistance by a woman of ordinary resolution” for crime of gross sexual imposition. Needs to be a threat, not an offer

D. LACK OF CONSENT

a. Majority: need to place victim in fear of immediate death, injury or compulsion.  Saying NO isn't enough.
i. Is this fair?  Rape is graded as a crime of extreme violence (20 yrs imprisonment) so want it to be reserved for aberrational conduct AND want to give D fair warning to ensure moral culpability.
ii. Courts also look at totatility of circumstances: so words of no may be overridden by other actions (i.e. not running away) Berkowitz.
iii. Lack of consent needs to be made apparent.  Warren (331) [bike rider did nothing when stranger carried her into forest] Silence, passivity = consent.
iv. Assumption of being presumptively willing.
v. Statutes want Victim needs to resist and be overcome by force or be preventing from resisting by threats to her safety

vi. EXCEPTION: fraud in the factum (“I’m your husband”)

b. MTS minority view: non-consent is the absence of affirmative, freely-given permission (doesn’t have to be verbal).
i. MTS is empty because it doesn’t provide test to determine when consent isn't freely given (i.e. situation where man takes in destitute woman but then wants to end it when she won’t put out, requiring her to stay with him for the money.]
c. Resistance (generally seen as implicit in force or nonconsent): 
i. roughly half the states require “reasonable resistance”
1. if reasonably fear GBH reasonable resistance =no resistance.

ii. several require “earnest resistance”
iii. rest have no resistance requirement but speaks to consent
iv. POLICY: while resistance may indicate non-consent absence of resistance may merely indicate frozen-fright
E. MENS REA (351-363)

a. Need intent for intercourse, and intent for force (or threat, but maybe allow lower MR for psychological threat)

b. 3 possible rules for MR on consent:

i. SL approach to consent in MA & PA (Sherry;  Fischer) [no mistake of fact defense re non-consent] = best for victim!
ii. Negligence (majority) – if reasonable person would believe there was non-consent, rapist has no defense BUT if reasonably could believe she consented have mistake of fact defense!

iii. Recklessness (Reynolds) – if he believes she’s consenting, even if his belief is unreasonable, no rape.  Better rule for rapist!
c. Is majority negligence a good rule? 

i. YES: given gendered power distinction want to impose duty on stronger party AND recklessness gives man too much freedom to impose his own distorted thoughts (i.e. no means yes) AND reasonableness as prescriptive.
ii. NO: 

1. culpability, punishment without wrongdoing 

2. risk of over deterrence

3. proportionality

4. con: might not effectively overcome jury’s attitudes that negligence is insufficient
5. Standard of reasonableness doesn’t make descriptive sense for rape since social norms aren’t stable, widely shared and just
F. REFORM
a. State v. Lovely [drifter has relationship with store manager, manager pressures drifter not to end relationship by threatening to stop paying rent and get him fired.] NH Court upholds conviction.
i. Does this go too far?

1. YES: different from “your money or your life” as no expectation that others will pay your rent but expectation of bodily sanctity 
2. YES: can see paying the rent as an offer, by outlawing it you are making the drifter worse off.  Taking away free choice.

ii. PA: “physical, moral, emotional, or psychological force.”  Upholds conviction in Meadows where boy says “if you want to be my girldfirend you have to sleep with me.” Likely would have upheld Lovely conviction.

iii. MPC requires threats, not offers (i.e. offering prostitute $100 for sex).
VI. HOMICIDE

A. Intentional Killing (395–424) – Murder in the first and second degree
a. Common law:

i. M1 = malice + willful, deliberate, and premeditated
ii. M2 = Malice

1. intent or Malone recklessness

iii. Voluntary manslaughter = heat of passion AND provocation

b. MPC, § 210.1-210.4

i. Murder (combines M1 and M2) – intent OR extreme recklessness

ii. Manslaughter – lower reckless or (extreme emotional disturbance PLUS reasoanbleness

c. Commonwealth v. Carrol (PA) [H & W arguing all night, H takes loaded pistol from windowsill and kills W.  H says wasn’t premeditated].  Court upholds conviction saying that for premeditation all you need is intent to kill, not evidence of preexisting reflection
i. Why? Policy argument that society won’t be protected otherwise

ii. Young v. State premeditation=conscious purpose to bring about death, pulling trigger is sufficient
d. Other states (CA, WV) and recent trend requires reflection
i. Prove premeditation based on 1- planning activity OR (together 2- motive PLUS 3- nature or manner of killing, i.e. right between eyes)
ii. Need actual evidence of reflection – must have passage of time! 

e. Is reflection a good test?  
i. NO:

1. Anderson (CA)[10-yr-old girl stabbed 60 times].  Not M1 because 1-3 could cut both ways and need actual evidence of reflection
2. Forrest (NC), D killed his terminally ill father, sobbing all the way to the hospital.  Have 1-3 but seems less morally culpable.  
3. Reflection may indicate the offense is more personally aberrational 
ii. YES: otherwise little distinction between M1 and M2 negates legislative intent (“willful, deliberate and premeditated” should have meaning).
1. Cal requires intent & reflection for M1, only intent for M2.
2. PA requires intent for M1, only recklessness is M2.
f. Brings us back to whether discretion is good; generally substantive goals (retributive, deterrence, etc.) push toward flexibility and administrative concerns (i.e. fear of bias against blacks) push us to clear rules.
g. Malone recklessness, alternate possibility for M2 [2 kids playing russian roulette with fun; one shoots the other and is devastated].  Court upholds M2 conviction based on conscious awareness of 1/5 risk.  
B. Intentional Killings – Voluntary Manslaughter (provocation)

a. VM: intention killing without malice
i. NEED: provocation PLUS heat of passion 
b. Heat of passion – cooling time (p. 413): 

i. Common law: too long a lapse of time will deprive D of VM instructions (i.e. no provocation).  “Rekindling” possible in some jurisdictions.  

c. Provocation: not asking whether provocation makes it reasonable to kill (that would be SD), instead whether it is reasonable for person to lose self-control/ability to act rationally.  Not about equivalence of wrongs.
i. Partial excuse (p. 410): D is less blameworthy OR

ii. Partial justification: victim is less worthy of societal protection

d. Traditional rule about what counts, Girouard [W calls H barrage of insults, lousy fuck, etc. and H stabs her 19 times.  Court upholds M2, says no VM.].  
i. Words aren’t enough for provocation

1. Why? Normative conception of reasonableness, people shouldn’t lose self-control or possibly, empirically, most don’t get enraged.
ii. Provocation does include: sudden discovery of spouse’s adultery, extreme battery (of D or D’s close relative), illegal arrest of D, mutual combat.  
1. Some argue adultery shouldn’t qualify prescriptively (normatively)

2. Generally homosexual advances aren’t sufficient for provocation
iii. Judge as gatekeeper to determine what counts as provocation.
e. Modern (minority) view, Maher & Cassassa – let everything go to the jury.  
i. Anything that causes reason to be overwhelmed by passion, rendering one “out of control,” may be adequate provocation: mechanistic theory of emotions

ii. Most evidence admissible, but still constrained by heat of passion.
f. MPC 210.3(1) – Extreme Emotional Disturbance (Manslaughter) 
i. EED requires: 
1. emotional disturbance – subjective, person in D’s situation
2. objectively reasonable explanation for disturbance 
ii. Amount of cooling time irrelevant as long as D is still upset.

iii. Doesn’t require a provoking or triggering event
1. mercy killing included under idea of emotional distress 
2. Elliot – brother suffered from overwhelming fear; kills one day for no reason.  Court said need EED instruction.
iv. MPC hasn’t caught on, gives jury too much leeway.  
g. Misdirected retaliation: killing someone who wasn’t the provoker
i. when mistake of fact, should be given VM. Mauricio
ii. intentional killing of bystander – reinforces claim of total loss of control?
1. wouldn’t mitigate if we adhered to rationale of victim protection, but we would if adhered to rationale of D’s reduced culpability
h. What should count as a reasonable person? (p. 420)
C. Reckless and Negligent Killing (425–38)

a. Why have involuntary manslaughter/negligent homicide category?  
i. Civil penalties might not be retributive enough
ii. Concern about lack of deterrence for judgment-proof Defendants.  
b. MPC 210.3(1) (a): manslaughter = committed recklessly (conscious disregard of substantial and unjustified risk) and negligent homicide is w/o awareness of risk.  
c. Welansky [fire in nightclub with locked exits, 100s die, owner charged].  Owner doesn’t need to be actually aware just should have been aware, negligence standard.  Need gross negligence – P * H >> B (assumption for all penal law).
d. Williams [child dies of tooth abscess because parents didn’t bring child to doctor].  Court upholds conviction for manslaughter based on standard of reasonable man, so subjective parents’ limited education, ignorance of risk is irrelevant
i. Note Williams based on a statute that requires only ordinary negligence.  
ii. Justifications for punishment don’t apply here – no greater deterrence than death of child –vs. Welansky who’s blameworthy for not recognizing risk.
iii. Hart (p. 437): need to ask if D, given his mental and physical capacities, could have taken the precautions a reasonable man would of!  
D. Felony-murder (448–71)
a. FM rule: if D is engaged in the commission of a felony that is inherently dangerous to human life D will be liable for any deaths resulting from the felony so long as those deaths do not merge.

i. FM rule establishes malice (and therefore M2) automatically without looking at conscious awareness.  
ii. For enumerated felonies courts generally accept that they are IDHL BUT courts still can use FM limiting tools to avoid a 1st degree conviction.

iii. The FM rule can kick in for crimes that aren’t enumerated and some of the crimes that are enumerated won’t trigger the FM rule. 

b. Regina v. Serne [arson w/ person inside house].  Conviction for murder.
c. People v. Stamp [Robbery, obese 60-yr-old shop owner dies from heart attack].  Court says FM applies to all deaths that are direct causal results, not limited to foreseeable deaths! 
i. Note: this means D gets M2 instead of merely robbery. 

d. Inherently Dangerous to Human Life (IDHL) – defined:

i. Abstract Rule (majority): if there are ways that the felony could be committed that aren’t IDHL then no FM.
1. Arguably even rape would flunk this test (i.e. date rape)

2. People v. Phillips [California: no FM for chiropractor misleading patients about efficacy of treatment (grand theft) since not IDHL.]
3. Satchell [CA: possession of concealed weapon by ex-felon not inherently dangerous]
4. Henderson [CA: false imprisonment by violence, menace fraud or deceit not FM since “fraud” isn't IDHL]. If felony was divided into 2 felonies and conviction only for “violence” then FM.
5. Rationale: since FM is so artificial this narrowly limits it.
ii. Circumstances test: look at how the felony was committed in the circumstances

1. People v. Stewart, RI [mom went on crack binge, didn’t feed child, charged with child neglect, a felony that could include mental suffering.]  Court said in this case was IDHL.
2. Drug distribution is often found to be IDHL.

3. Rarely, court uses circumstances to narrow the rule, acquit D.
iii. Burglary is generally considered IHDL, even in abstract.  

e. Merger Doctrine 
i. To qualify for FM, the felony must be independent of the homicide elements. If the purpose of the conduct is the very assault that caused death, merges. 
ii. 2 tests: 

1. Burton test (p. 468), the felony must be: 

a. included in facts of the homicide

b. integral thereto

c. resulting from a single course of conduct w/ a single purpose

2. Hansen test (CB 470), a felony doesn't merge unless using it as the underlying felony for F/M would "elevate all felonious assault to murder or otherwise subvert legislative intent."

iii. People v. Smith, CA [felony child abuse considered integral part of homicide b/c purpose of it was to severely endanger child’s life; merged]
iv. Rationale for merger doctrine: 

1. lack of sympathy for FM
2. respect legislative grading of homicides; it’s the only way to preserve the provocation assertion & distinction b/w murder & manslaughter
v. IRONY: IDHL requirement knocks out felonies that are not dangerous and merger knocks out felonies that are very dangerous.

f. FM against co-felons? 3 approaches:

i. Agency limitation: FM only applies if shooter is a co-felon (majority)
ii. Victim limitation: FM only applies if victim is innocent (minority view)

iii. Proximate cause approach: FM regardless of who is shooting/victim for any killing that is proximate result (minority view)

g. FM vs. Malone-type recklessness:

i. No need for conscious-awareness of risk in FM.

ii. For FM judge, not jury, decides as a matter of law whether felony is IDHL

h. MPC § 210.2 eliminates FM but if death results from one of the listed felonies there is a rebuttable presumption of M2 based on Malone-type recklessness.
i. Few states (MA: Machet p. 458) require conscious disregard for human life for M2, abolishing FM rule.
i. FM, good or bad?

i. Good: 

1. Additional deterrent at margin

2. Wrongdoers must run the risk, no fairness claim (LLW theory)

ii. Bad: 
1. Liability isn't proportional to fault

2. Deterrence is unlikely given how rare death is during felonies
3. One D bears all the punishment from the small risk of death that exists in every crime (better to just increase punishment for everyone if punishment for lesser offenses is too light)

4. Waste of resources

E. Misdemeanor-Manslaughter Rule (p. 455): in some states a misdemeanor resulting in death = conviction for involuntary manslaughter – no need to prove negligence.  
a. Many states have overruled this rule (or still require negligence).
VII. The Death Penalty (483–84, 488–91)


A. Post-conviction procedures exist if you were denied a fair trial (i.e. incompetence of counsel) given the irrevocability of death.

B. Major concerns: Grading; Selection; Right to Competent Counsel; Error (need DNA)
C. Opposition to death penalty: 
a. whether system is operating w/ sufficient accuracy to kill only guilty; 
b. even if we know that D is guilty, how do we determine among guilty people which should get death penalty and which shouldn’t?
D. Constitutional Aspects of the Death Penalty:
a. 8th amendment prohibition on cruel and unusual  punishment based on “evolving standards of decency”
b. Furman v. Georgia 1972: DP unconstitutional since wanton and freakishly imposed; need “real guidance” and predictability not simply that penalty is death unless jury recommends leniency. Left open 2 options:
i. legislation to mandate capital punishment in certain cases
ii. guidelines to determine who would be subjected to the DP
c. Woodson: (1976) mandatory DP for all M1 is unconstitutional; need individualization & consider mitigating circumstances for proportionality
d. Gregg v. Georgia: (1976) Court says decency standards are only a starting point.  Upholds GA statute requiring jury to find aggravating circumstance from list before imposing DP since that provides guidance.  
i. 2 prong test for constitutionality: 
1. Cannot involve unnecessary and wanton infliction of pain
2. Punishment cannot be grossly out of proportion to severity of crime – clearly articulated standards + bifurcated trial
3. Note that prosecutor still had complete discretion (no guidance) and jury has very limited guidance but court says that’s enough
e. Can see this as rules (Gregg, Furman require predictability & guidance) vs. discretion (Woodson, Lockett, Skipper require individualization)
E. Race in DP: McClesky v. Kemp [black man accused on killing white cop].  Baldus study – after controlling for 230 variables – showed that Ds who kill white victims are 4.3 times as likely to get DP as Ds who kill black victims (under protection of blacks victims).  Court says even if the study is accurate it was not constitutionally significant because need to show purposeful discrimination – statistics aren’t enough.  
a. 14th amendment claims require proof (51% chance) that state institutions are purposely treating people differently.

b. 8th amendment claims: arbitrariness doesn’t have to be on purpose, just have to have risk of arbitrariness:

c. Dissent (Brennan): Here we have >51% likelihood of discrimination, majority is holding DP to harsher standard that other equal protection claims.  
VIII. Substantive Crimes of Preparation: Burglary & Assault (572 nn 1 & 2)
A. Burglary, elements

a. Break and entering a dwelling

b. With intent to commit some felony inside

c. Some states say entry into any structure with intent to commit any crime

B. Assault:
a. Sometimes it is infliction of harm to another (i.e. battery) – MPC 2.11(1)(a)

b. More often: attempt to commit battery

c. Putting someone in fear without intending to attack doesn’t usually count
IX. Attempt

A. Introduction (554–61, through Note 3)

a. Grading: why is penalty for an attempt lower than penalty for accomplished crime?

i. Rational from retributive standpoint and society’s preoccupation with compensating the victim but not per (utilitarian) social protection goals.

b. Statutory definitions for attempt are generally skimpy.

c. Mens Rea, need purpose/specific intent for attempt even when recklessness would suffice for conviction of the completed offense (i.e. Malone-type M2)
i. HYPO: firing into crowd to celebrate victory, might be no crime at all if no one is killed whereas it is M2 if someone is killed.
d. Can’t use defense of impossibility of success
B. Actus Reas -- Preparation (564–81)
a. Why have AR requirements?  Why isn't preparation enough to convict?
i. Want to give D chance to repent

ii. Want to be sure intent, purpose, is clear

iii. Want to be sure intent is firm

iv. Ds aren’t danger to society because might not carry it out

v. COUNTER: huge investment of resources to trail criminals until almost commit crime and concern about being 5 minutes to late

b. Rejected, outdated tests:

i. Last Act – rejected everywhere – D must have taken the last step along the road to the criminal act, i.e. pulling the trigger

ii. Balance police intervention concerns with repentance, etc. concerns

c. What the law is – 5 other tests:

i. Dangerous Proximity (NY and ½ the states): Need to get close enough to success.  Spatial or temporal concept of proximity.

1. People v. Rizzo [Ds in car looking to rob man with payroll money; police catch up with robbers before they find man].  Court says no attempted robbery because didn’t get close enough, no “reasonable probability of completion.”

2. Sometimes hurt repenting Ds who cross the goes-too-far line.
ii. Substantial Step (IL) (rarely used): instead of focusing on what remains to do (per #1), focuses on how much has already been done.
1. McQuirter v. State [black man followed white woman to her house; convicted of attempted assault with intent to commit rape].  Court upholds conviction – D wouldn’t be liable under #4 or #5.

iii. Substantial Step PLUS renunciation defense: Modern solution, move line of criminality earlier but allow abandonment as an affirmative defense.
1. Renunciation must be voluntary; not voluntary if b/c of immediate threat of getting caught; but ok if due to general fear 
iv. Equivocally: conduct needs to unequivocally point to criminal intent 
v. MPC § 5.05(1) test (used in ½ states and federal) – whether conduct is a substantial step that strongly corroborates criminal purpose.  Focuses on what D has already done, conduct doesn’t have to be unequivocal, no finding regarding likelihood of abandonment required. 
1. US v. Jackson [casing bank and having robbery-materials corroborates criminal purpose; postponement of robbery for later time due to customers in bank isn't voluntary abandonment].
X.  Group Criminality
A. Complicity – Aiding and Abetting
a. Accomplices are punished the same as principles if the crime occurred
i. MPC:  attempted complicity = complicity, if the act actually occurred (he shared the required mens rea).  If it doesn’t the attempt is no crime.
b. Mens Rea (606–15; 623–26 (through SEQ CHAPTER \h \r 1 Note 1))
i. Requirement of purpose, not merely knowledge.  Why?
1. people have a right to carry on their lives – especially when businessperson if providing routine services – without deviating every times doing so might hamper a criminal plan 
2. punishment may be grave (since punished as principle)
ii. Hicks v. United States [3 men on horseback and get into argument, #2 shoots #3, #1 on trial for A&A].  Court reverses conviction for aiding and abetting because need purpose – intent – and D’s language was vague and ambiguous (“Take off your hat and die like a man.”)
iii. State v. Gladstone [D tells undercover agent, “you can buy marijuana from him.”]  Court reverses conviction, requiring purpose (i.e. % of sale) not merely knowledge.
iv. Alternatives to purpose requirement:
1. MPC draft proposal (ultimately rejected: required only knowing that substantially facilitating commission of crime)
2. Fountain [Gometz showed prisoner his knife, prisoner grabs knife and kills guard]Court said don’t need to show that G wants prisoner to kill guard; knowledge is sufficient for major crime; purpose only required for lesser offences.  
3. Make aid w/o purpose a separate crime with a lesser penalty than the crime aided (NY does this)
v. Results:
1. Need 3 things:

a. Specific Intent to aid

i. Purpose that conduct be engaged in

b. Specific Intent for conduct (p. 626)

c. Parity for result – need same MR as principle
2. State v. McVay [Everyone knows boiler is broken; they fire it up anyway and people die when it blows up.  Captain can be convicted on vol. manslaughter (reckless) but how about Kelly, the company officer on the shore?].  Court upholds D’s conviction saying he had SI to aid the conduct, and MR of recklessness was enough because only need parity with MR of principle.  
a. Note: for attempt this is opposite.
3. People v. Wilson (609) [Wilson boost Pierce through window so Pierce can be convicted of burglarizing drugstore; while P is inside W calls cops].  Court overturns W’s conviction because though intent to aid, no intent for result (perm’t deprivation of property).
a. Ask: did he aid (AR); was his aid purposeful; did he intent conduct (YES wanted bacon to be removed); did he intend result (NO – didn’t have intention to deprive)

b. Neither Kelly now Wilson has intent for result to occur, but Kelly can be convicted because the crime he is being charged with doesn’t require SI.  
4. People v. Russell [Principle killed in drive-by gun battle between 3 defendants who were attempting to kill one-another; unclear who shot fatal shot; all 3 charged].  Court upholds conviction.
5. MPC § 2.06(3) conviction if D acts “with the purpose of promoting or facilitation the commission of the offense.”
c. Actus Reus (628–36)
i. Wilcox v. Jeffrey [magazine proprietor charged with covering a Jazz show with a foreign musician in violation of a statute prohibiting foreign workers].  Court says that because presence was intentional this can go to the jury – problem w/ court’s reasoning: no actual aiding!
ii. State v. Hayes [Similar facts to Wilson except person actually stealing is undercover agent] Court reverses because can’t A&A if the principle didn’t commit a crime (principle had no MR to commit the crime).
B. Corporations and Other Entities (644–52; Handout #3)

a. 5-yrs-ago the $15,000 cap on corporate crime was eliminated and the fine was determined by the harm caused, times a multiplied (up to 4) 

b. Why not just have corporations liable in tort since not about concern of judgment-proof defendant, and criminal law doesn’t imprison corporation? 
i. Stigma
ii. Corporate compliance programs (probation) = rehabilitation
c. Test for corporate liability:

i. Employee commits crime – don’t have to prove which employee did it
ii. Crime is within scope of employment: “did act occur while offending employee was carrying out a job-related activity?”
1. Forbidden activity still usually counts

iii. Crime is with intent to benefit corporation

1. Corporation doesn’t have to actually benefit

d. Hilton Hotels [Hotel’s purchasing agent boycotted suppliers – violating Sherman Act – despite hotel’s policy against this AND company officers telling him not to do so; agent ignored orders because of personal anger toward supplier].  Court upholds conviction, compressing #2 & #3: if within scope corporation is liable.
e. Is corporate liability fair?

i. Concern that innocent shareholders are being punished vicariousl

ii. If can prove criminal corporate ethos liability seems fairer.

f. MPC § 2.07: 
i. 3 types of offenses § 2.07(1):

1. Clear legislative purpose to impose corporate liability – only for regulatory offenses or violations
a. Possible due diligence defense,§ 2.07(5) for non-SL crimes.

b. Regulatory statute with SL – due diligence not a defense
2. Offense is omission 

3. Offense was authorized, requested, or recklessly tolerated by board of directors or high managerial agent – common law crimes
a. DD not a defense, but must prove higher-up participation 

ii. § 2.07(3): unincorporated entity can by convicted under #1 or #2.

g. Gordon v. US: Cannot hold individual corporate officers vicariously liable for conduct of corporation.
C. Conspiracy (671–78, 684–94)

a. Why have a separate crime of conspiracy?

i. inchoate crime: stop conduct before substantive crime is commit

ii. Sense that group activity is more dangerous than individual activity because greater likelihood od success & more pressure not to abandon

iii. Can convict for conspiracy even if crime is never actually committed

b. What do you need for a conspiracy conviction? Need 2 things:

i. Actus Reas – agreement

ii. Mens Rea – specific intent (purpose)
c. Conspiracy is an offense carrying its own penalty, but also has collateral effects on the rules of evidence, and criminal liability for other substantive offenses.
i. Co-conspirator exception to hearsay rule: any previous incriminating statement by any member of the conspiracy, if made in furtherance of the conspiracy, may be introduced into evidence against all of the conspirators
1. Krulewitch v. U.S.: Court narrows exception: post-conspiracy attempts at concealment are not to be treated as part of the original conspiracy; would allow too many exceptions to hearsay rule; 

d. Pinkerton v. US [2 brothers discussed schemes; brother 1 commits crimes; brother 2 is in prison and doesn’t participate].  Court holds that when there is a “continuous conspiracy” all co-conspirators are liable for the substantive offense:

i. For all foreseeable acts that are in furtherance of the conspiracy

1. Don’t have to prove that D intended crime to be committed

ii. Unless there’s evidence of affirmative act of withdrawal from conspiracy
iii. Much easier to convict under Pinkerton than under aiding & abetting

iv. Dissent: no proof here of aiding and abetting, this is unfair.
e. US v. Alvarez (p. 691) [DEA drug sting for $150K; one agent killed; all members of the group selling the drug charged with conspiracy though weren’t involved in shooting] Court upholds saying killing is a foreseeable result given $$ involved – very different then general requirement of purpose for murder.  

i. Says only applies to those who aren’t “minor” players BUT one of D was just the motel manager/translator, hard to imagine less minor player

f. Brigham (690 n.c) [D and B set out to kill Chuckie; D said this isn't Chuckie; B shot anyway].  Court upholds: reasonably foreseeable that B might knowingly kill other than Chuckie once set in motion.  

i. W/o conspiracy D not charged with any crime or only invol. Manslaughter

g. Bridges (687) [D got into a fight, had his friends come back armed, murder occurred] Court upholds based on Pinkterton.
h. Luparello [D trying to find his girlfriend, had his friends go and beat up guy to get info regarding where she is; friends shoot guy, D not at scene].  Court upholds conviction.  For this to work under Pinkerton you need 1- some evidence of forseeability (i.e. friends going with gun) & 2- needs to be in furtherance of crime (could argue that don’t want guy with info dead)
i. Justification for Pinkerton rule?

i. Given the sophistication of stock-fraud and narcotic conspiracies they are designed to protect participants from liability – Pinkerton is the only way around this

ii. BUT people who are merely negligent are being convicted of crimes very disproportionate to fault – horizontal portability.

j. Pinkerton is minority rule (but in affect in federal courts and NJ):

i. Majority and MPC §2.06 approach to conspiracy: McGee (p. 693)

1. Conspirators are liable for substantive crimes of their co-conspirators only when accomplice liability conditions are met.
2. Need same intent and purpose as co-conspirator.
XI.  EXCULPATION

A. Justification – accept responsibility but deny that act was wrong
a. Self-defense – Requirements for SD (MPC §3.04 and Peterson) (749–86, thru note 1) (790-796):

i. imminent threat of death/serious bodily harm (for deadly force)
1. Some states (i.e. NY) also includes imminent threat of kidnapping, forcible rape, forcible sodomy, or robbery

2. MPC § 3.04 (2)(b) requires a threat of “death, serious bodily harm, kidnapping or sexual intercourse compelled by force of threat.”
ii. unlawful threat

iii. force muse be necessary

iv. Duty to Retreat:
1. Traditional English rule (in about ½ states): D can only use deadly force after exhausting every chance of retreat.
a. But “castle” exception is D is in his own home
2. American rule: true man not obliged to flee
a. Some states reject rule because -> jury confusion 
3. Some states consider possibility of retreat in determining necessity
v. Initial aggressor:
1. Majority rule: Peterson: initial aggressor has no claim of SD, even if minor provocation is met by excessive, GBH, response
a. Only if initial aggressor has good faith intent to withdraw (and communicates intent) can he then have SD claim 
2. MPC § 3.04 (2)(b)(i): If A attacks B with fists and B can lawfully respond with non-deadly force.  If B escalates to GBH that is unlawful and A can protect himself w/ knife and have SD claim.
a. A is charged with initial crime (attack using fists).

b. Defense of another MPC § 3.05 
i. Someone who helps someone in peril can use deadly force if the endangered person could have a valid SD claim
ii. Every woman who has hired a hit-man lost on their SD claim
1. Schulhoffer says this makes no sense because contract killing reflects complete, utter passivity
2. Hit man only has SD if had reasonable belief of husband’s death threats to wife (must persuade jury of genuine belief); 
c. Does your belief of an imminent threat have to be reasonable?
i. Goetz [white man on subway; black teen (Canty) asks for $5; Goetz fires five shots hitting Canty and 3 friends)].  Jury gave Goetz SD claim; maybe since no possibility or reasonableness shouldn’t have gone to jury (acquitted based on SD)
1. NY has majority view: objective standard of reasonable fear of imminent threat = reasonable man in D’s situation
ii. MPC § 3.04 (minority view): doesn’t require objective “reasonable belief”; just a subjective belief that such force is immediately necessary for self-protection from unlawful force by other person; BUT if belief was formed negligently, charge will be negligent homicide.  

iii. Other options for punishing D with unreasonable belief?  
1. Imperfect self-defense (voluntary manslaughter) based on theory that malice is lacking. (Operative in about 10 states).
2. Involuntary manslaughter (but this doesn’t make much sense because the killing is intentional). Similar to MPC. 
d. Is reasonableness requirement fair? 
i. NO: Argument that people cannot act rationally once genuine fair for life has been triggered – not biologically possible (p. 759)

ii. NO: All-or-nothing approach: if any of his beliefs are negligent (unreasonable) then lose SD and suddenly have M1.

iii. NO: shouldn’t hold D to objective standard when D wasn’t capable of drawing the inference of a reasonable man
e. Should we allow for a racial consideration in determining reasonableness?

i. YES: black men are more likely to commit crimes than white men
1. NO: Race is merely a proxy for socioeconomic factors and loses its predictive value when we control for those factors.

a. BUT: how should cabdriver control for these factors?  From efficiency perspective we make statistical determinations all the time.

2. NO: people aren’t basing their decision on the statutustc; just based on media images.

3. NO: need to distinguish comparative risk from actual risk.

ii. YES: reasonable racist argues even if belief comes from prejudice it isn't deviant since racism is ubiquitous
1. NO: Law needs to act normatively – typical beliefs aren’t per se reasonable since racism violate social morals
a. Can see this as an externality argument; while proxies are inexpensive for the individual but there is a high social cost.  
iii. NO: Harm to community in the exclusion of blacks and the reduction of individuals to predictable objects.

iv. NO: less protection for innocent black people.
f. Battered Spouse Syndrome
i. BSS isn't a clear defense: it is admissible because it is relevant to question of whether she has a reasonable fear of GBH. 

1. Also may prove provocation to reduce the grade of killing

ii. Syndrome = cycles of battery such that women get learned helplessness and don’t leave
iii. State v. Kelly [wife stabs husband after seeing him running towards him with his hands raised and thinking he came to kill her]. 
1. Court holds that evidence is admissible as to question of D’s credibility regarding her belied of imminent danger of death

a. By explaining learned helplessness BSS shows that D can honestly have fear of GBH but still not leave!

2. BUT evidence doesn’t help jury determine whether D was reasonable in killing in SD.

iv. Is BSS standard subjective or objective?

1. Kelly court here requires objective test: whether a reasonable person would believe killing was necessary to prevent imminent GBH. 

2. Edwards court only asks whether an otherwise reasonable person suffering from BSS would perceive threat so expert testifes about what a battered woman would believe
3. Estrich is concerned that Edwards approach loses any normative component and is 100% subjective.  If reasonable person in her situation includes too many personal/cultural characteristics then we reward imprudence and do not incapacitate dangerous persons.
a. Particularly concerns about people with urban stress syndrome i.e. Goetz = walking time bomb.
v. Main points for Defense:

1. need to contextualize judgments about culpability

2. D isn't a threat to society (not dangerous)

3. victim seems especially culpable (should be irrelevant)

vi. Main points for Prosecution:

1. Concern that don’t want to free D to blame the victim (i.e. dead man) – jury acquits because SOB got what he deserved

2. Want law to impose restraint/pacifism; shouldn’t encourage battered women to kill.  

3. Don’t want to patronize women by lessening their murderousness.

4. Often the jury doesn’t believe there is LH if D fights back 

vii. State v. Norman: [Court held to rigid standard of “imminence” in SD; b/c D shot husband in sleep, no way D could get a SD claim].
1. MPC 3.01(1) says since imminent is a proxy for necessity (idea that if not imminent presume she had other options) imminence should just be one factor, not conclusive.
a. ASK: was it really necessary to do what she did?
i. Should we require attempted-escape?  Jahnke [battered child for 14 years; court upheld VM, didn’t allow evidence of battered-syndrome].
2. A few courts say necessity is jury question in sleeping-victim cases
g. Necessity (809–15; 135–40; 822–31)
i. Necessity vs. Self-Defense
1. Can have necessity claim when force isn't unlawful (i.e. natural disaster)
2. SD is only privilege to use force against attacker; not defense against other ensuring crimes.

a. Unger [Prisoner escapes from prison after being threatened by fellow inmate] Court says possible necessity defense.  

ii. Requires net social gain: cost-benefit analysis.  

iii. BUT explicit exception for legislative intent; if legislature spoke to issue (i.e. needle-exchange, power plants) no consideration of net social gain 

iv. Belief of necessity must be correct (majority and MPC rule).  Minority of states allow an honest and reasonable (but mistaken) belief.  

v. Regina v. Dudley and Stephens : Court holds that cannot kill an innocent person to save human life, even if net gain of life.

1. MPC § 3.02 disagrees: net savings ok as long as fair procedure.
vi. No requirement of maximizing lives when threatened by an aggressor – even an innocent one.  Always have right to resist aggression to save oneself (i.e. person at end of mountaineer’s rope).
vii. Torture
1. Public Committee Against Torture v. State of Israel: Court says torture [including stress and duress] cannot be permanently ok under necessity defense; must be fact-specific.
a. Law authorizing torture must be passed by legislature.  

b. Allows for necessity defense for ticking-time-bomb situations to negate investigators criminal liability
2. Rendering: many recommend sending suspected-terrorists to other countries which torture but that would be aiding and abetting.
3. U.S. admits to doing stress and duress which CIA doesn’t consider outright torture though it is prohibited by anti-torture conventions.

4. New effort to defend torture as legitimate, given “ticking-time-bomb” reality of post 9/11
B. Excuse – admit that act was wrong but don’t accept full (or any) responsibility (842-845, 875-885; 888-896; 902-905)

a. Insanity (person’s inadequate capacities for making rational judgments mean that person couldn’t have been expected to act otherwise.)
i. An insane person cannot be tried, convicted, sentenced, or put to death.

ii. Function of insanity defense:
1. Utilitarian POV, Porter: no deterrent value to impose criminal sanctions on someone who is insane; won’t change their actions.
a. BUT might affect general deterrence.

2. Retribution POV: unjust to punish someone without rational thought, no capacity not to commit crime.

3. BUT: concern that Defendant is faking insanity.

iii. Tests: 
1. M’Naghten (40% of states): mental disease leading to cognitive impairment (defect of reason) such that don’t know nature and quality of act OR don’t know act is wrong.
2. M’Naghten PLUS: cognitive impairment OR irresistible impulse (cop at elbow).  Easier test to meet than M’Naghten.  
3. MPC § 4.01(40% of states), easier test regarding insanity (p. 888): 
a. loosens cognitive impairment (needs to appreciate right/wrong, not just know the difference)

b. Loosens volitional impairment (lack substantial capacity to conform his conduct to requirements of the law)
4. NOTE: all tests require mental disease, so drug addiction doesn’t count.
iv. Insanity in practice:

1. Civil commitment: insanity acquitees have to go through same commitment process of any mentally-disturbed person = high standard of proof.

a. Concern that acquittee will be released too soon.

2. Special commitment for insanity acquitees: lower standard of proof (preponderance of evidence)

3. Mandatory commitment (less common): automatic commitment
4. Person is only released after no-longer-dangerous (in some states a judge may have to make this determination), can be longer than guilty sentence.
5. Guilt-but-mentally-ill verdicts (12 states): D gets sent to prison where he is given psychiatric treatment.  

v. Elimination of insanity defense:
1. 4 states eliminate defense saying utilitarian concern of controlling dangerous people outweighs retributive concern

2. BUT Nevada said invalidating defense is unconstitutional

b. Expanding excuses defense - Rotten Social Background:

i. Should RSB be an excuse for poor people?

1. YES:

a. Have diminished capacity to reject what is wrong 
b. Liability has to be proportional to fault; those with RSB less morally responsible
2. NO: 
a. Gap between fault requirement and social protection requirement.  Cannot put dangerous people per RSB in mental hospitals like insane people.

b. Still free-choice; many poor people don’t commit crimes.
i. COUNTER: often say some people aren’t 100% at fault (i.e. provocation defense)

ii. COUNTER: fault doesn’t have to be either/or AND state should share blame.
c. Paternalistic – treats D as less than autonomous individual which inhibits rehabilitation
d. System cannot function with limitless excuses

e. Proof problem: when does RSB -> no self-control?
PAGE  
28

