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I. The Criminal Justice System

A. Overview

1. U.S. system

a. Large flow of cases

b. Loosely controlled discretion, both systemic and particular

c. Varied competence throughout regions and levels

d. Decentralization

2. Basic tensions that emerge

a. Expert justice vs. popular justice

b. Rules vs. standards

i. Rules: laws that are clear and set up easily understandable, predictable expectations [notice]
(a) In criminal law, we usually prefer clear rules.  Thus, the need for flexibility is brought into the system at the enforcement level.  (Rules may be over- or under-inclusive.)  
(b) Administrative concerns (how to control discretion) push one toward clear, well-delineated categories.  

ii. Standards: flexible norms that incorporate community values

(a) Substantive criminal justice concerns (culpability, etc.) push one towards standards with wide discretion.
(b) Can be better tailored to the situation, giving more equitable results, but they don’t allow as much certainty or clear notice to actors.  
B. The Purposes of Criminal Law

1. Fair notice

2. Consistency and predictability

3. Error minimization (i.e., proof beyond a reasonable doubt)  
4. Proportionality

C. The Purposes of the Criminal Justice System

1. Control crime
2. Control the institutions of punishment 

3. Control the social demand for punishment
D. Justification for Punishment

1. Specific Prevention

a. “Specific” deterrence

b. Incapacitation

c. Treatment

2. General Prevention

a. “General” deterrence

b. Moralizing effect

c. Social solidarity effect

d. Channeling resentment

3. Retribution
E. Types of Liability in Criminal Law

1. Primary

a. Murder, rape, etc.

2. Inchoate

a. Attempts, conspiracy, etc.

3. Derivative

a. Aiding and abetting, conspiracy, etc.  
II. The Process of Proof

A. Evidence

1. In general

a. Relevance: to be relevant, the evidence must be material and probative
i. Material: must affect the outcome of the case

ii. Probative: the offered fact makes it more likely that the alleged fact is true or not

b. Relevant evidence is almost always admissible; reasons for excluding evidence:

i. Hearsay

ii. Prejudicial effect: if the prejudicial effect outweighs the probative value, the evidence will be excluded even when relevant.

(a) General rule regarding “other crimes” evidence under current law
1. Other crimes (and other kinds of evidence designed to show “bad character”) may not be introduced in order to show that the accused had an evil disposition and thus was more likely to have committed the offense charged.  However, evidence of other crimes is admissible as proof of motive, opportunity, intent, preparation, plan, knowledge, etc.  

a. People v. Zackowitz (1930)

i. Issue: whether the evidence that the defendant had guns at home was admissible.  [The defense alleged that allowing the jury to hear that evidence prejudiced the jury into thinking the defendant was a “criminal-type.”  (It was illegal to possess guns under the law of New York, and therefore this shows that he was disposed to flout the law.)] 

ii. Evidence suggesting a bad propensity is automatically thought of as too prejudicial even if it is relevant.  (Evidence of good character is admissible.  Character can be made an issue if the defendant chooses to make it one.

2. Exceptions: 
a. “Signature” exception: crimes done in a particularly distinctive way

b. Past sex crimes

c. Impeachment of the defendant’s testimony allowed if he brings up his “clean” character

B. The Jury

1. In general
a. Sixth Amendment = the source of the right to trial by jury in criminal cases
b. Why do we need a safeguard against a judge applying the law?
i. The laws might be unjust.

ii. The laws may be basically fair, but they are subject to oppressive application.

iii. No matter how hard you work at it, the law cannot anticipate every circumstance, and thus some flexibility is needed.

c. Purposes of the jury in criminal law:
i. Protection against the judge (suspicion of centrally constituted authority)  

ii. Flexibility in the unforeseen case

iii. The desire to infuse intuitions and community values into the application of the law 

iv. Overriding specialized logic with intuitions of the community (common sense notions of what is the truth and who is telling the truth)
2. Right to jury trial

a. Duncan v. Louisiana (1968) 
i. Holding: “The commitment of the U.S. to the right of jury trial in serious criminal cases as a defense against arbitrary law enforcement qualifies for protection under the Due Process Clause of the 14th Amendment, and must therefore be respected by the States. . . .”(56).  

ii. Sub-rules that have come from the Duncan holding:
(a) A verdict or the defendant can never be set aside.

(b) Because a jury verdict can never be set aside, the jury can nullify the law.

(c) Jurors are never told that they can nullify the law.  

3. Jury nullification

a. “Judgment as a matter of law” is unconstitutional in criminal trials.  [Issues cannot be taken out of the jury’s hands.]

i. Beyond that, courts seem to do everything in their power to make jury nullification impossible.

b. United States v. Dougherty (1972) 

i. Holding: The jury should not be explicitly made aware, either by the court or by counsel, of its power of jury nullification.

ii. Reasoning: The right of jury nullification is put forward in the name of liberty and democracy, but its explicit avowal risks the ultimate logic of anarchy.  The danger of the excess rigidity that may now occasionally exist is not as great as the danger of removing the boundaries of constraint provided by the announced rules (that the jury must follow the law as declared by the judge).  

4. Division of labor between the judge [trier of law] and jury [trier of fact]

a. Sentencing information: Nearly all courts hold that because the jury’s role is solely to determine the facts relevant to guilt, the jury has no legitimate concern with the consequences of a conviction.

III. The Justification of Punishment

A. In general

1. Major theories of social justification of punishment

a. Utilitarian (forward-looking): punishment is bad, but necessary if its benefits outweigh its costs.  [Bentham]
i. Rehabilitation

ii. Incapacitation

(a) Prediction problem

(b) CBA

iii. Prevention

(a) General deterrence

(b) Specific deterrence

(c) Moral influence

iv. Problems with Utilitarian theory:

(a) Efficacy

(b) Doesn’t take moral desert into account

(c) If punishments are seen as unfair, it may de-legitimize the system

b. Retributive (backward-looking): punishment is good, regardless of the consequences.  [Kant]
i. Retribution means that punishment is justified because and only because the subject deserves it.  

ii. The retributive theory of punishment is based on an idea of reciprocity:
(a) People who commit crimes have the benefits of society’s rules but do not have to bear the costs of the rules; punishment forces them to bear costs.
iii. Distinguish – Retaliation

(a) Retaliation is the idea that punishment should be proportional to the harm (not to culpability).

(b) Lex talionis; “an eye for an eye”
iv. Problems:

(a) Backward-looking

(b) Doesn’t address the underlying causes of crime

(c) Doesn’t necessarily deter future crime (or at least, it does not have deterrence as a goal)  

(d) Wouldn’t permit plea bargains or other “discounts for cooperation” when socially useful
c. Mixed theory: punishment must be both useful and deserved. [Hart]  
i. If punishment is exceeding the net social gain, it is unjustified.

ii. If punishment is exceeding culpability, it is unjustified.  

B. Effectiveness of criminal justice sanctions (or “why do people obey the law?”)  
1. Bentham:

a. People respond to changes in incentives: if we raise the probability of apprehension for a crime, the potential criminal is not going to commit it.  (This is based on the idea of individuals as rational actors.)  

2. Strategies for increasing the effectiveness of criminal justice sanctions:

a. Increase the severity of punishment 

b. Change the certainty of punishment

c. Raise the benefits of not committing crimes = opportunity costs enhancement, such as making jobs more readily available.  

d. Reduce the probabilities that they can pull off the heist in the first place (reduce the incentives ex ante)
3. Problems in attempting to prevent crime:

a. People’s preferences are determined by costs and benefits; the relative weight of costs vs. benefits is determined by people’s preferences.  Sanctions can have unpredictable effects because we don’t know the preferences of the criminal.  

C. Conclusions

1. The main reason for punishment today is social protection.  Where desert comes into the picture is as a constraint; even if a punishment is useful, we don’t want to inflict more punishment than a person deserves.  
2. The level of compliance is not determined by the risk of sanctions, but rather is determined by social influence and internalized moral norms, both of which are linked to ideas of fairness and reciprocity. 

3. Achieving compliance and effective crime reduction require that the law be perceived as fair; to the extent that criminal law is perceived to diverge from principles of just deserts, it will not be respected.
IV. Imposing Punishment

A. The traditional sentencing system: “multiple discretion”

1. The legislature

2. The prosecutor

3. The judge

4. The parole board
B. Case law
1. United States v. Jackson (1987)

2. United States v. Johnson (1992) 

a. Ordinary family circumstances do not justify departure from the sentencing guidelines, but extraordinary family circumstances may.

b. The rationale for a downward departure is not that the defendant’s family circumstances decrease her culpability, but that the court is reluctant to wreak destruction on dependants who rely solely on her for their upbringing.  

V. The Requirements of Just Punishment

A. In general

1. Limiting principles

a. Culpability: to safeguard conduct that is without fault from condemnation as criminal

b. Legality: to give fair warning of conduct that constitutes an offense

c. Proportionality: to differentiate on reasonable grounds between serious and minor offenses

B. Actus reus
1. In general

a. The common law
i. “Nor is an act to be regarded as an involuntary simply because the doer could not control his impulse to do it.”  What counts as an involuntary act is very narrow: a reflex is involuntary, but a reaction that one can’t control is voluntary.  
ii. All the acts must be voluntary (as opposed to just one as the MPC requires).  

2. Voluntary acts

a. MPC §2.01(1): A person is not guilt of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable.  (Standard is met when any of the statutory elements is voluntarily met.)
i. Martin v. State (1944) = an accusation of drunkenness in a public place cannot be established by proof that the accused, while in an intoxicated condition, was involuntarily carried to that place by the arresting officer.  [The MPC’s rule of requiring a voluntary act is not violated by Martin’s conviction because there was a voluntary act in the chain of events (i.e., his drunkenness).  Thus, his conviction was probably overturned for other, policy reasons, i.e. entrapment.]  
3. Defenses: when an act is not voluntary
a.  Unconsciousness
i. People v. Newton (1970)

(a) Procedural posture: defendant asserts prejudicial error in the trial court’s failure to instruct the jury on the subject of unconsciousness as a defense to a charge of criminal homicide.

(b) Holding: “Where evidence of involuntary unconsciousness has been produced in a homicide prosecution, the refusal of a requested instruction on the subject, and its effect as a complete defense if found to have existed, is prejudicial . . . .”(176).  

(c) Rationale: Defendants who commit unlawful acts that are unconscious acts (not voluntary) are no more of a danger to society than anyone else.
b. Sleep
i. Cogdon 
(a) Facts: Mrs. Cogdon killed her daughter with an ax while sleepwalking, an unconscious manifestation of pent-up frustrations.  She was acquitted.
(b) Culpability is associated with conscious mental effort, and because the defendant was not conscious of her actions, she cannot be held criminally liable.  
ii. Exception: knowledge of pending unconsciousness
(a) People v. Decina = by placing himself in a position where his anticipated unconsciousness would cause harm [behind the wheel of a car], defendant may be held criminally liable for homicide.  
c. Conduct under hypnosis
C. Omissions

1. In general
a. MPC § 2.01(3)
b. Requirements for criminal liability for omissions:

i. Defendant was under a legal duty to act

(a) Situations giving rise to legal duties:

1. Duties based upon relationship of parties
a. Jones v. United States (1962) [Caretaker is liable for infant’s death from malnutrition.]  
2. Statutory duties

3. Duties arising from contract

4. Duties from voluntarily undertaking task

5. Duties based on creation of peril
a. Jones v. State (1942) [Defendant raped a 12 year old girl, who distracted with pain and grief jumped into a creek and drowned.]
6. Duties to control conduct of others 

(b) Trend – creation of new duties

1. Commonwealth v. Welansky = patrons of nightclub killed as result of owner’s failure to supply proper fire escapes; owner held guilty of manslaughter.

(c) Distinguish – moral duty alone not enough

1. People v. Beardsley = married man had no duty to call physician for woman he spent weekend with when she overdosed on morphine at his home.
2. Pope v. State (1979)

a. Facts: Pope took in mother and her infant; the mother was suffering from mental illness and was given to episodes of violent religious frenzy.  The mother went into a frenzy and beat her son, seriously injuring him, while Pope did nothing to protect the infant.  The child died from the beating.  

b. The defendant’s conduct must be evaluated with regard for the rule that although she may have had a strong moral obligation to help the child, she was under no obligation to do so unless she had responsibility for the supervision of the child as contemplated by the child abuse statute.  

c. Why was defendant acquitted?  Public policy reasons: the court did not want to discourage Good Samaritanism.

ii. Defendant had the necessary knowledge
(a) Knowledge of facts creating duty = although one may be under a duty to act, an omission will render the defendant criminally liable only if she has knowledge of the facts creating the duty.  Rationale: A person does not have a fair opportunity to perform her duty unless and until she is at least aware of the circumstances prompting the duty.  

(b) Knowledge of law creating duty = courts seldom require that the defendant have knowledge that the law imposes the duty to act, the general rule being that “ignorance of the law is no excuse.”  However, if a statute requires a “willful” failure to act, courts may require knowledge of the law creating the duty on the theory that ignorance of the existence of scope of the duty negates the requisite mental state.

iii. It would have been possible for the defendant to act  

2. Policy reasons for limiting criminal liability for omissions:

a. The vagueness/line drawing problem

b. Priorities argument: people feel that the role of government should be limited to preventing positive harms, and that it is not the role of government to encourage charity or altruism.
c. Liberty argument: it is better all things considered for people to be able to make their own choices (laissez-faire view of how society should be organized).  
D. Mens Rea

1. In general
a. Rationale of mens rea requirement

i. Demonstrates moral culpability

(a) The requirement of mens rea – may be rationalized on the common sense view of justice that blame and punishment are inappropriate and unjust in the absence of choice.  The criminal law is concerned with level of intentionality.
ii. Filters out those who are not dangerous to society

2. Traditional mens rea analysis

a. General intent = volitional doing of prohibited act

i. Applicable where there is no other requirement

ii. Proof of general intent

(a) General intent need not be specifically proven but can be inferred fro the fact that the defendant engaged in the proscribed conduct.  In other words, one who voluntarily does an act is presumed to have intended that act.  

b. Specific intent = intent to do something further 

i. Examples: burglary (entering a structure with intent to commit a felony)  
c. Criminal negligence

d. Malice

e. “Willfully,” “deliberately,” “feloniously”

f. Knowledge of law sometimes required

3. Strict liability crimes

a. Types of strict liability

i. “Complete” strict liability

ii. “Limited” strict liability

(a) No requirement of awareness with regard to one or more important aspects of the offense, although some mens rea must be proven.  
4. MPC §2.02(2) [Modern Classifications of State of Mind]
a. Mental states:
i. Purpose  [with desire]
(a) Holloway v. United States (1999) 

1. Carjacking “with the intent to cause death or serious bodily harm” is a federal crime.  Does that phrase require the government to prove that the defendant had an unconditional intent to kill or harm in all events, or does it merely require proof of an intent to kill or harm if necessary to effect a carjacking?

2. “A defendant may not negate a proscribed intent by requiring the victim to comply with a condition the defendant had no right to impose”(219).
ii. Knowledge [awareness of a certainty]
(a) Conscious awareness of specific harm or result
1. United States v. Neiswender (1979) 
a. Incorrect result: the court convicted on civil negligence (not supposed to do in criminal law!).  
b. Alternate view: the court inferred that defendant had actual knowledge and found him guilty on that basis.
(b) Willful ignorance
1. MPC §2.02(7) – when knowledge of the existence of a particular fact is an element of an offense, such knowledge is established if the person is aware of the high probability of its existence, unless he actually believes it does not exist.  
2. United States v. Jewell (1976)

a. Majority opinion: Deliberate ignorance and positive knowledge are equally culpable.  To act “knowingly” is not necessarily to act only with positive knowledge, but also to act with an awareness of the high probability of the exercise of the fact in question and willful disregard to look into it.  When such awareness is present, “positive” knowledge is not required.

b. Dissent: True ignorance, no matter how unreasonable, cannot provide a basis for criminal liability when the statute requires knowledge.
iii. Recklessness [awareness of substantial and unjustifiable risk]
(a) Recklessness is the default rule, though there are many situations where a higher level of mens rea will be required by statute.  
(b) Regina v. Cunningham [liability proportionate to fault]
1. The trial court defines “maliciously” as “wickedly,” whereas the appellate court defines “maliciously” using foreseeability criterion.  “Malice” means subjective foreseeability, which one recklessly runs the risk of when one knows what it is.  
2. The Cunningham standard = a finding of guilt requires subjective foreseeability (conscious awareness of risk).
a. Rationale: 
i. Utilitarian: there is no deterrent value to imposing a punishment on someone who is not consciously aware of the risk he was taking.
ii. Retributive: criminal liability would be out-of-proportion to his degree of fault.  
3. Cunningham principles:
a. Culpability requires fault;
b. Fault means awareness of the probability of causing harm (at least recklessness); and
c. Culpability is not portable (knowing you are doing one thing wrong doesn’t mean you can be found guilty of doing another thing).
iv. (Criminal) Negligence 
(a) Does not involve any state of awareness; a person acts negligently when there is a substantial and unjustifiable risk of which he should have been aware.
(b) Santillanes v. New Mexico = a showing of criminal rather than civil negligence is required in order to support criminal liability.
5. “Transferred Intent” [Responsibility for Unintended Results]

a. General requirement: contemplation of harm actually caused

b. Exception: “transferred intent”

i. Where the contemplated harm is criminal and there is great similarity between that harm and the result that actually occurs, the defendant will be legally treated as though he had in fact contemplated the result that occurred.  

6. Concurrence of Actus Reus and Mens Rea

a. In General

i. There must be a concurrence between the mens rea and the act or result required by the crime at issue.  This means that the act or result must be attributable to the culpable state of mind.  This principle is sometimes expressed as the requirement of “union” or “joint operation” between the act and intent.  

7. Regina v. Faulkner = Defendant went to steal rum and lit a match that burnt down the ship; his arson conviction was quashed.
8. Mistake of fact

a. In general

i. Ignorance or mistake of fact will sometimes prevent liability if it shows that the defendant lacked a mental state essential to the crime charged.  
ii. MPC §2.04(1)  
b. Requirements for mistake of fact defense

i. “Reasonableness” of the mistake
ii. Requirement that conduct have been morally and legally permissible had facts been as defendant believed.

(a) Regina v. Prince (1875) [Lesser moral wrong]
1. Majority: mistake of fact is no defense.  [The court seemed to imply that the defendant, in taking a girl away from her parents, had “assumed the risk” of criminal liability because he was doing something that was morally wrong.]
2. Rule: Once you do something wrong, you take the risk.  [Within the same/similar wrong, culpability is portable.]  
a. How does this fit with Cunningham?  
i. Culpability can’t be transferred horizontally from one kind of conduct to another, but it can be transferred vertically, from one level of offense to another level of offense.
3. Dissent: [Lesser legal wrong] Mistake of fact, on reasonable grounds, to the extent that if the facts were as believed the acts of the prisoner would make him guilty of no criminal offense at all, is an excuse and that such an excuse is implied in every criminal charge.

(b) White v. State (1933) = “a man cannot enter upon the accomplishment of an admittedly immoral at except at his peril, and if in law his act is in fact felony he must suffer the consequences thereof although so far as his actual knowledge was concerned he may not have known the enormity of the offense of which he is guilty.”  D was charged with abandonment of his pregnant wife.  Proof that he was not aware of his wife’s pregnancy was held to be no defense because even if the facts had been as he supposed them to be (i.e., if his wife had not been pregnant), this abandonment would have been a violation of his civil duty to support her.  Therefore, he acted “at his peril.”

(c) People v. Olsen (1984) 
1. Application of “lesser moral wrong”: defendant was “assuming the risk” and thus must be held liable.  

(d) People v. Lopez = [The court refused to recognize a reasonable mistake of age defense to a charge of offering or furnishing marijuana to a minor.]  The act of furnishing marijuana is criminal regardless, but to a minor results in greater punishment.  “‘[A] mistake of fact relating only to the gravity of an offense will not shield a deliberate offender from the full consequences of the wrong actually committed’”(232).

(e) MPC position

1. The defense of ignorance or mistake is not available if the defendant would still have been guilty of a criminal offense had the facts been as he supposed.  But it further states that, in such cases, the defendant may be held liable for an offense no more serious than he would have been guilty of had the facts been as he believed them to be.

c. Prosecutions of Strict Liability offenses [LRF – liability regardless of fault]
i. General rule – mistake is irrelevant if offense imposes strict liability

ii. “Defense” of reasonable mistake in strict liability situations [minority position – only a few states]

(a) People v. Hernandez = the court held that the accused’s good faith, reasonable belief that a victim was 18 years or more of age was a defense to a charge of statutory rape.  

9. Strict liability vs. requirement of mens rea
a. Identifying strict liability crimes
i. Burden of establishing strict liability

(a) Falls on the party arguing for strict liability, because of the criminal law’s tradition of requiring mens rea

ii. Factors suggesting strict liability:

(a) The crime is a “new” regulatory offense rather than one of the traditional common law offenses;

(b) It does not involve a direct and positive infringement on the rights of other persons;

(c) It is part of a broad regulatory scheme; 

(d) It imposes a relatively light penalty upon conviction; and

(e) Requiring proof of mens rea would impede implementation of the legislative purpose.  

b. Strict liability cases

i. United States v. Balint (1922) 

(a) Liability regardless of fault = Defendants are convicted for a strict liability offense: in a situation of statutory silence, the court refused to “read-in” a mens rea requirement, assuming that Congress didn’t require mens rea for this crime.  

ii. United States v. Dotterweich (1943)  

c. Mens rea required

i. Morissette v. United States (1952)  

ii. Staples v. United States (1994) = the court rejects the government’s argument to “read out” a mens rea requirement to an element of the crime; the court says that if the statute is silent as to the mens rea required for violation, the court will read in a requirement of mens rea absent some indication of congressional intent, express or implied.  
iii. United States v. X-Citement Video, Inc. 

d. Regina v. City of Sault Ste. Marie (1978)  

i. Burden-shifting mechanism

10. Mistake of law
a. In general

i. Mistaken belief that criminal law does not prohibit conduct 
(a) Almost never a defense.  

(b) In very limited situations, a defendant who had the mens rea required by the crime charged can nevertheless establish a defense consisting of a mistaken perception of the law that caused her to believe her conduct would not constituted a crime.
ii. People v. Marrero (1987) = D, a federal prison guard, looked at the state statutes prohibiting the carrying of handguns.  He interpreted one exception to cover persons with his job.  When prosecuted for possession of a handgun, he argued that he had a defense based upon the official interpretation of the law contained in the statute itself.

(a) Issue: whether defendant’s personal misreading or misunderstanding of a statute may excuse criminal conduct in the circumstances of this case.  

(b) Reasoning: “‘It is no doubt true that there are many cases in which the criminal could not have known that he was breaking the law, but to admit the excuse at all would be to encourage ignorance where the lawmaker has determined to make men know and obey, and justice to the individual is rightly outweighed by the larger interests on the other side of the scales’”(256).  [Policy reasons]

(c) Defendant claims that he is entitled to the defense because his belief that his conduct was legal was founded upon an official statement of the law contained in the statute itself.  

1. The prosecution counters that one cannot claim the protection of mistake of law under section 15.20(2)(a) simply by misconstruing the meaning of a statute but must instead establish that the statute relied on actually permitted the conduct in question and was only later found to be erroneous.  

(d) The “official statement” mistake of law defense was aimed at encouraging the public to read and rely on official statements of the law, not to have individuals conveniently and personally question the validity and interpretation of the law and act on that basis.

b. Requirements for defense

(1) Belief must be [objectively] reasonable

(2) Reliance must be placed on particular matters = the defendant must have formed her belief on the basis of certain limited grounds.  This requirement provides special assurance that the defendant’s mistake was both actually made and objectively reasonable.

i. Statute later held unconstitutional

ii. Judicial decision

iii. Official interpretation

1. Hopkins v. State
2. United States v. Albertini (1987)
a. The government argued that mistake of law is never a defense.

i. Exception: in circumstances where the mistake results from the defendant’s reasonable reliance upon an official – but mistaken or later overruled – statement of the law.

3. Distinguish – reliance on advice of private counsel: all courts agree that good faith reliance on the advice of private counsel is no defense.  
iv. Personal interpretation of crime    

c. MPC position

i. A mistake of fact or law is a defense if it negatives the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense [a required mens rea].  
VI. Rape

A. In general
1. Traditional Elements of Rape

a. Female victim

b. Nonconsent


c. Force
d. Mens rea
B. Nonconsent

1. In general
a. Accomplished by force

b. Accomplished by threats

i. In general = consent or submission obtained by placing the victim in fear of great and immediate bodily harm is legally ineffective, and the intercourse is rape.
ii. Implicit threats usually are not enough

(a) State v. Alston (1984)

1. Criticism: the defendant had a history of abuse of the victim (his ex-girlfriend); this standard ensures broad freedom for men to dominate women by duress and coercion when their victims are too afraid and vulnerable to fight back.

(b) People v. Evans (1975)

iii. Nonphysical threats usually not enough

(a) State v. Thompson (1990) [A high school principal forced one of his students to have sex with him by threatening to prevent her from graduating.]  Defendant’s conviction was overturned because the statute required that the victim have submitted by force or threat of imminent death.  

(b) Minority view: compulsion can include nonphysical threats

1. State v. Lovely (1984)  
c. Incapacity to give effective consent

i. Because of intoxication, mental deficiency, or insanity.

d. Consent obtained by fraud 

i. Fraud as to whether the act is intercourse

ii. Fraud as to whether the defendant is husband

iii. Fraud as to identity – will not invalidate consent
iv. Distinguish – fraud in the inducement does not invalidate consent

(a) Boro v. Superior Court (1985) = [Woman was told that she needed either an expensive operation or to have sex with a “donor” to cure a rare disease.  The court ruled that this was not rape because it was not accomplished by force or fear of immediate and unlawful bodily injury.]
2. Approaches to determining nonconsent

a. Traditionally, nonconsent could only be proved by physical resistance; verbal protests were not enough.  

b. Totality of the circumstances → verbal resistance plus other behavior that makes unwillingness clear shows nonconsent
c. No means no → verbal resistance alone is enough to show nonconsent
d. Silence and passivity interpreted as consent (Warren)

e. Consent must be affirmative and freely given (M.T.S.)
i. Problem: no definition of free and affirmative consent  

f. Explicit verbal permission → anything other than “yes” is nonconsent

C. Force

1. In general
a. In the absence of force, nonconsensual intercourse traditionally was criminal only under special circumstances (i.e., if the victim was under a certain age, unconscious, or mentally incompetent).  A growing number of American jurisdictions hold the minority view by treating all instances of nonconsensual intercourse as a criminal offense, even in the absence of force.
2. Standards of required force

a. Traditional A: resistance to the utmost

i. No longer current law

(a) Traditionally, why did the courts give force such a narrow conception?

1. Notice = in order for people to be put on notice as to what rape is, to make clear what is and is not permissible.

2. Psychologically distancing of the judge and the judged = the former wants to create a boundary between what they do and what criminals do.  Judges are looking for something aberrational; they are defining what is criminal against what is “typical male behavior,” which to many women might actually be threatening.
ii. Why are physical resistance requirements problematic?

(a) Grounded in a distrust of women’s testimony regarding sexual assault (we need physical proof of injury, etc.).  
(b) Some women respond to sexual assault with “frozen fright” → unable to resist, resembles cooperative behavior

(c) Resisting in the face of sexual assault may risk further injury
b. Traditional B: a relaxed force requirement, but rape or sexual assault still requires “force” or “forcible compulsion.” 

i. State v. Rusk (1981) [After coercing the victim to come up to his apartment, the defendant lightly chokes her and threatens her.]  
(a) Represents the majority view (a modified traditional view): resistance to the utmost is not required from the victim, but rape still requires force or forcible compulsion.
1. Force

2. Forcible compulsion: in the absence of force, an imminent threat of great bodily harm will suffice, but only if “reasonable”

a. “Reasonable” apprehension: the victim’s fear must be reasonably grounded.  
ii. People v. Warren [Defendant picked up victim and carried her into the woods to have sex with her.]  

(a) This was judged not to be “force” in the way that the law means force.  There is a baseline of force that the law deems acceptable.  A traditional conception of male/female interaction is that a certain degree of force is permissible, that rape is the use of too much force, not the use of force in and of itself.

iii. People v. Evans (1975) 

(a) Issue: whether the sexual conquest by a predatory male of a resisting female constitutes rape or seduction.

(b) The essential element of rape in the first degree is forcible compulsion.  The prevailing view in this country is that there can be no rape which is achieved by fraud, or trick, or stratagem.

(c) Which is the controlling state of mind – that of the person who hears the words and interprets them as a threat, or the state of mind of the person who utters such words.

1. The Court finds that the controlling state of mind must be that of the speaker.
iv. Commonwealth v. Sherry (1982)

(a) The victim is not required to use physical force to resist; any resistance is enough when it demonstrates that her lack of consent is “honest and real.”

c. Physical violence is necessary for a first degree charge, but then there is a crime of a lesser degree for which only nonconsent and not physical force is required.

i. WI, FL, and a few other states

d. New Jersey approach: M.T.S. = the force requirement is met by the force of intercourse itself

i. NJ, PA, WI
ii. State in the Interest of M.T.S. (1992)  

(a) The State would read “physical force” to entail any amount of sexual touching brought about involuntarily.  A showing of sexual penetration coupled with a lack of consent would satisfy the elements of the statute [the force requirement would be “read-out.”]  The Public Defender urges an interpretation of “physical force” to mean force “used to overcome lack of consent.”  That definition equates force with violence and leads to the conclusion that sexual assault requires the application of some amount of force in addition to the act of penetration.

(b) “Thus, just as any unauthorized touching is a crime under traditional laws of assault and battery, so is any unauthorized sexual contact a crime under the reformed law of criminal sexual contact, and so is any unauthorized sexual penetration a crime under the reformed law of sexual assault” (342).

(c) “[A]n interpretation of the statutory crime of sexual assault to require physical force in addition to that entailed in an act of involuntary or unwanted sexual penetration would be fundamentally inconsistent with the legislative purpose to eliminate any consideration of whether the victim resisted or expressed non-consent”(342).

(d) “[A]ny act of sexual penetration engaged in by the defendant without the affirmative and freely-given permission of the victim to the specific act of penetration constitutes the offense of sexual assault”(342).

1. Even absent a clear “no,” there would still be rape if there was not affirmatively given consent.

e. You still have to have force, but it is something like an unreasonable amount of pressure

i. MPC, PA

f. MPC 
i. Rape

ii. MPC §213.1(2): Gross sexual imposition → where submission is compelled by “threat or force” or “by any threat that would prevent resistance by any woman of ordinary resolution.”  
(a) Two prong test:

1. Is the proposal an offer or a threat?

a. If an offer → no crime

2. Would a woman of ordinary resistance resist?

a. If so → no crime
i. Reasonable resistance standard → sets a highly subjective and culturally contingent standard, which is thus highly variable     
D. Mens Rea

1. Prevailing law

a. Majority position: the standard is negligence

i. Mistaken belief that victim consented must be reasonable = several courts have held that a defendant’s mistaken belief that the victim consented will prevent conviction only if both (i) the defendant honestly and in good faith had such a belief; and (ii) the facts were such that mistake was objectively reasonable.

ii. Problems with negligence standard:

(a) Not necessarily fair to hold someone criminally liable on a standard of negligence;

(b) Might have liability disproportionate to fault;

(c) Difficulty defining what is “reasonable”; for a negligence standard to work, 

1. Social norms must be stable

2. Norms must be widely shared

3. Norms must be just

(d) In the situation of rape, none of these conditions is met; our culture in this area is constantly shifting.
b. Small number of jurisdictions require recklessness as to lack of consent
c. Small number of jurisdictions make it a matter of strict liability

i. MA, PA  

ii. Commonwealth v. Fischer (1998)  

E. Statutory Rape [strict liability]

1. Age of consent
a. Awareness of victim’s age not necessary 
i. Under most statutory schemes, this form of rape is a strict liability crime in that the defendant need not be aware of the victim’s underage status.  Consequently, even a reasonable mistaken belief that the victim was old enough to consent will not prevent a conviction.
ii. Distinguish – “defense” of reasonable mistake 
(a) A small number of jurisdictions have provided for the acquittal of a defendant accused of statutory rape upon an affirmative defensive showing that he reasonable believed that the victim was over the age of consent. [People v. Hernandez]
b. Defense – minor age discrepancy between defendant and victim

VII. Homicide

A. In general
1. Common law classifications
a. Justifiable: those commanded or authorized by law

b. Excusable: those in which the killer is to some extent at fault but where circumstances do not justify infliction of full punishment for criminal homicide; the killing remains criminal but the penalty is reduced

c. Criminal: any killing that is not justifiable or excusable – either murder or manslaughter.

2. Modern statutory schemes [based on common law framework]
a. First-degree murder = malice + willful, deliberate and premeditated
i. OR malice + enumerated felony (i.e., rape, kidnapping, etc.)  
b. Second-degree murder = malice

i. Malice:

(a) Purpose

(b) Knowledge

(c) Malone-type recklessness
1. Recklessly causing a grave risk of death under circumstances evincing a “depraved indifference to human life.”
(d) Intent to commit a felony (that is inherently dangerous to human life)
c. Voluntary manslaughter = intent + provocation (no malice) or recklessness
d. Involuntary manslaughter = wanton or gross negligence

3. MPC framework [§210.1-4]
a. Murder = intent
i. A killing committed:
(a) Purposely
(b) Knowingly, or
(c) Recklessly under circumstances manifesting extreme indifference to the value of human life

b. Manslaughter = ordinary recklessness or intent + extreme emotional disturbance
i. A killing committed recklessly, or
ii. A killing that would otherwise be murder but is committed under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse
c. Negligent Homicide
b. Homicide Caused During Operation of Motor Vehicle

i. Modern criminal codes often contain a separate offense for death caused in the negligent operation of a motor vehicle or by operating a motor vehicle in an unlawful manner.
B. Intentional Killing
1. Intent = “Malice aforethought”

a. In general

i. “The intention to kill, actual or implied, under circumstances which do not constitute excuse or justification or mitigate the offense to manslaughter.”  The intent to kill is “actual” where the defendant consciously desired to cause death, and “implied” where the defendant intended to cause great bodily harm or where the natural tendency of her behavior was to cause death or great bodily harm.

c. Functional definition = malice aforethought is best regarded as a term of art encompassing several different mental states.

(1) Intent to kill

i. “Deadly weapon” doctrine = one who intentionally uses a deadly weapon on another human being, and thereby kills him, is “presumed” to have intended the killing.  Under the better view, this is not a mandatory presumption, but rather is a permissive inference, which means that the trier of fact may, but need not, infer from such use of a deadly weapon that the perpetrator did in fact have the intent to kill.

(2) Intent to inflict great bodily injury

(3) Intent to commit a felony

i. If the defendant was in the process of committing a felony when she did the act that caused death – and therefore had the intent to commit a felony – she acted with malice aforethought.  This is the basis of the felony murder rule.

(4) Intent to resist lawful arrest

(5) Awareness of a high risk of death – “depraved mind” or “abandoned and malignant heart” = under certain exceptional circumstances, a defendant may be guilty of murder if she acts in the face of an unusually high risk that her conduct will cause death or serious bodily injury.  Traditionally, it is said that the risk must have been so great that ignoring it demonstrates an “abandoned and malignant heart” or a “depraved mind.”  

d. Proof of malice aforethought

(1) The various states of mind comprising malice aforethought may, of course, be proven by circumstantial evidence.  Additionally, it is sometimes said that proof that the defendant killed the victim creates a presumption that she acted with malice aforethought.  Under the better view, however, this merely means that the trier of fact may (but need not) infer from the fact of the killing that the defendant had one of the states of mind necessary for murder.

2. Degrees of Murder [statutory]

a. First-degree murder

(1) Premeditation

i. Premeditation is required, but no time is too short for the necessary premeditation to occur.

1. Proof of opportunity = some courts defer dramatically to juries’ conclusions that defendants did premeditate and tend to uphold a verdict of guilty of premeditated murder if the evidence shows that defendant had sufficient time to provide an opportunity to premeditate and the jury found he in fact did.

2. Commonwealth v. Carroll (1963)  [older approach]
a. The Carroll approach = some premeditation is required for a finding of first-degree murder, but “not time is too short” for the necessary premeditation to occur [even for a “good man”].  

b. The requirement of premeditation is met whenever there is a conscious purpose to cause death.  

c. Criticisms of Carroll
i. It leaves murder in the second degree an empty set: under the Carroll rule, the requirement of premeditation is always met whenever there is a conscious purpose to cause death (which is “malice”).

ii. First-degree murder = intentional

i. Second-degree murder = recklessness
ii. Premeditation requires some time between the formation of intent to kill and the actual killing
1. State v. Guthrie (1995) [predominant view today]

a. In order to be first-degree murder (rather than second-degree), there must be some period between the formation of the intent to kill and the actual killing, which indicates that the killing is by prior calculation and design.  There must be an opportunity for some reflection on the intention to kill after it is formed.  The accused must kill purposely after contemplating the intent to kill.

(2) Proof of actual due consideration = a few courts insist on somewhat direct proof that the defendant did in fact give the question whether to kill reasonably calm consideration.  
i.  Anderson
1. The horrendously violent manner of the killing was a mitigating factor (paradoxically) because it indicates explosiveness, suddenness.
ii. State v. Forrest = [Son killed his father who was terminally ill; there was premeditation.]  

1. Premeditation can be a very important measure, but it is not a sufficiently reliable indicator to make the sine qua non for grading murders as first degree.
(3) Following the lead of the MPC, some states have rejected premeditation and deliberation as the basis for identifying murders that deserve the greatest punishment.  
b. Second degree murder.

(1) Under statutes that divide murder into degrees, all killings committed with malice aforethought that are not specifically made first degree murder are second degree murder.

C. Provocation
1. In general

a. Voluntary Manslaughter = intent + provocation

i. Voluntary manslaughter: a killing that would otherwise be murder but that was committed in response to certain provocation has traditionally been regarded as being without malice aforethought and therefore voluntary manslaughter.  The defendant must, of course, have acted with one of the states of mind necessary for malice aforethought, but the provocation reduces the killing from murder to manslaughter.
2. Elements of Provocation Reducing Murder to Manslaughter
a. There must have been provocation of the kind that would cause a reasonable person to lose self-control and act rashly and without reflection;
b. The defendant must have in fact been provoked, and the provocation must have caused the defendant to kill the victim;
c. The interval between the provocation and the killing must not have been long enough for the passions of a reasonable person to cool;
i. Majority rule – objective standard applied
(a) The general rule is that a homicide is not manslaughter if between the provocation and the killing there elapsed sufficient time to enable the passions of a reasonable person to cool.  
ii. Minority rule – subjective standard applied
iii. Events preceding a final culmination
iv. “Reinflaming” occurrences
d. The defendant must not have actually cooled off during the interval between the provocation and the killing.  
3. Roles of the Court and Jury
a. Two issues: 
i. Is a case for manslaughter sufficient to “go to the jury” and
ii. If so, is it sufficient to persuade the jury?

b. Traditional position

i. The provocation must fit in a legally recognized category of provocation to even get to the jury.

(a) Girouard v. State (1991)  

1. Issues:
a. Whether the types of provocation sufficient to mitigate the crime of murder to manslaughter should be limited to the categories we have heretofore recognized, or whether the sufficiency of the provocation should be decided by the factfinder on a case-by-case basis.

b. Whether words alone are provocation adequate to justify a conviction of manslaughter rather than one of second degree murder.

2. Holding:
a. There must be not simply provocation in psychological fact, but one of certain fairly well-defined classes of provocation recognized as being adequate as a matter of law.  The standard is one of reasonableness; it does not and should not focus on the particular frailties of mind of the Petitioner.

b. To even get to the jury, the provocation has to fall into certain specifically defined categories.  

i. The provocation in this case was not enough to cause a reasonable man to stab his provoker 19 times.  [Words are not enough.]
c. Minority view: 
i. Anything that would have a tendency to make a reasonable person lose control can get to the jury, regardless of whether or not it falls into specifically limited categories of provocation as defined by law.  
(a) Maher v. People 

1. For a homicide to be manslaughter, as a general rule, reason should, at the time of the act, be disturbed or obscured by passion to an extent which might render ordinary men, of fair average disposition, liable to act rashly or without due deliberation or reflection, and from passion, rather than judgment.
2. Judge is to decide what in law is a reasonable or adequate provocation, but whether facts show this is a question for the jury.  Jurors are more qualified than judges to determine the circumstances under which this rule is met, and a homicide should be considered manslaughter.
4. Reasonable person
a. Purely objective standard
i. Take by some courts: the reasonable person should not be regarded as having any of the defendant’s peculiar characteristics.  
b. Compromise standard
i. Other courts adopt a compromise position that permits consideration of some of the defendant’s personal characteristics
c. MPC position
i. The standard is a person in the defendant’s position under the circumstances as the defendant believed them to be.  
5. What is reasonable provocation?
a. Words alone = the traditional view is that mere words, no matter how insulting, are not adequate provocation.  
i. Minority view = a few jurisdictions have rejected any such rigid rule, particularly if the words are informational – i.e., conveying information of a fact that would constitute reasonable provocation if observed – rather than simply insulting or abusive.

b. Battery
i. A minor blow does not constitute adequate provocation, because it would not provoke a reasonable person to a killing passion.  But a violent and painful blow can be sufficient provocation.
(a) Distinguish – defendant provoked blow
c. Extreme assault
d. Illegal arrest
e. Adultery 
i. Discovery of one’s spouse in the act of committing adultery is clearly sufficient for a jury to find provocation.  Moreover, the modern trend is to extend this rule beyond situations where one spouse actually catches the other in the act.  Thus, some courts find sufficient provocation where the defendant is told of the spouse’s adultery or even simply sees a person known to be having an affair with the spouse.
f. Mutual quarrel or combat
6. Mistake concerning provocation
a. If the defendant was mistaken as to the existence of the provocation but his mistaken belief was a reasonable one, the killing should still be mitigated.
b. “Imperfect” Defense Situations as Voluntary Manslaughter

i. Some courts have created an additional category of voluntary manslaughter consisting of the so-called imperfect self-defense cases – i.e., cases in which the defendant has produced evidence tending to establish a defense, but which falls short of doing so, usually because his conduct was not reasonable.
7. Provocation by someone other than victim
a. Defendant intends to kill provoking party
i. If the defendant intended to kill the provoking party but killed someone else, either by accident or because he was mistaken as to who had provoked him, the killing is still only voluntary manslaughter.  
ii. Defendant intends to kill nonprovoking party
(a) If the defendant intended to kill someone he knew was not the person who provoked him, the killing is not reduced to manslaughter.  Thus, even if there is adequate provocation, a homicide is murder where the defendant is so enraged that he simply strikes out at some innocent third party.  [White v. State]
8. MPC standard

a. “Extreme Emotional Disturbance” = a killing that would otherwise be murder is reduced to manslaughter if it was committed “under the influence of extreme mental or emotional disturbance (subjective test) for which there is reasonable explanation or excuse (objective test).”  This standard encourages submission of cases to the jury where the matter is doubtful rather than having trial judges find the evidence offered in mitigation inadequate as a matter of law.

b. In general: two-step analysis
i. Is there evidence of an actual emotional disturbance?

(a) If not, then the evidence can be excluded.

ii. If so, then it’s a question of fact that the jury must consider.  

c. People v. Cassassa (1980) 

i. The “extreme emotional disturbance” defense is an outgrowth of the “heat of passion” doctrine, but is significantly broader.

(a) Has two principal components:

1. The particular defendant must have acted under the influence of “extreme emotional disturbance”;
2. There must have been “a reasonable explanation or excuse” for such extreme emotional disturbance, “the reasonableness of which is to be determined from the viewpoint of a person in the defendant’s situation under the circumstances as the defendant believed them to be.”    
D. Reckless and Negligent Killing

1. In general

a. Involuntary Manslaughter Defined

i. An unintended killing is involuntary manslaughter if 

(a) It is the result of criminal negligence, or

(b) It is caused during the commission of an unlawful act that is not a felony or that for some other reason is insufficient to trigger the felony murder rule

b. Tension between objective and subjective standard:

i. We want to individualize enough so as to make the law just, but we don’t want to individualize so much that we eliminate the normative message of the law.

2. Killing by Criminal Negligence
a. In general

i. Negligence: probability*harm > benefit

ii. Gross Negligence: probability*harm >>> benefit
b. Commonwealth v. Welansky (1944) [Defendant was charged with involuntary manslaughter based on overcrowding, absence of fire doors, and failure to maintain proper means of exit in his nightclub.  Conviction affirmed.]  
i. The court, in its language, conflates knowing a risk was unreasonable and that one should have known the risk was unreasonable; it applies an “objective recklessness” standard (actually like a negligence standard).  

c. State v. Barnett (1951) = no matter what the statutory language, the minimum floor for criminal liability has to be gross negligence.  

d. People v. Williams (1971) = manslaughter liability was imposed [on parents for not taking their baby to the doctor] for ordinary negligence; the statutes that allowed this conviction have today been overturned.  
3. MPC: Negligent homicide

a. Criminal (gross) negligence
E. Felony-murder

1. In general

a. The perpetration of a felony creates “malice aforethought.”  A killing – even an accidental one – will be murder if it was caused with intent to commit a felony.  Broadly speaking, the rule provides that any killing committed during the course of a felony is murder.  No intent to kill or other mental state regarding the occurrence of death is required; thus, this is a form of strict liability.  The felony on which a particular prosecution is based is often called the “predicate felony.”  
i. Regina v. Serné (1887) = “[I]nstead of saying that any act done with intent to commit a felony and which causes death amounts to murder, it would be reasonable to say that any act known to be dangerous to life and likely in itself to cause death, done for the purpose of committing a felony which causes death, should be murder”(449).
b. Felony-murder rule is not limited to foreseeable deaths.  
i. People v. Stamp (1969) = Rather, a felon is held strictly liable for all killings committed by him or his accomplices in the course of the felony.  As long as the homicide is the direct causal result of the robbery the felony murder rule applies whether or not the death was a natural or probable consequence of the robbery.

c. Rationale

i. Deter felonies
ii. Discourage the use of violence during the commission of felonies 
d. All co-felons liable for felony murder
i. This is due to the application to these cases of the co-conspirator rule making all conspirators guilty of foreseeable crimes of their co-conspirators committed in furtherance of the conspiracy.
2. Limitations on the felony murder rule 
a. The “inherently dangerous-felony” limitation: only such felonies which are themselves inherently dangerous to human life can support the application of the felony-murder rule.
i. Abstract Test
(a) People v. Phillips (1966)  
1. Only such felonies as are in themselves “inherently dangerous to human life” can support the application of the felony-murder rule.

2. In assessing such peril to human life inherent in any given felony, the court looks to the elements of the felony in the abstract, not the particular “facts” of the case.  
(b) People v. Satchell (1972)

1. The court determines whether a felony is inherently dangerous in the abstract when applying the felony-murder rule.  Under this approach, if a statute can be violated in a manner that does not endanger human life, then the felony is not inherently dangerous to human life.
ii. “As committed” Test: Felony need only be dangerous to human life as committed [minority approach]:
(a) People v. Stewart 
1. The court holds that the trier of fact should consider the facts and circumstances of the particular case to determine if such felony was inherently dangerous to human life in the manner and circumstances in which it was committed.  
b. Felony must be “independent” [the merger rule]
i. People v. Smith (1984)  
(a) Rule: the felony-murder rule is inapplicable to felonies that are an integral part of and included in fact within the homicide.  The court requires some sort of independence between the felony and the death.
(b) Rationale: since most killings are accomplished by actions constituting assault or battery, permitting these crimes to be used as predicate felonies for felony-murder would expand felony murder to cover far more situations than intended by the legislature.
3. MPC position [§1.12(5)]  
a. The MPC does not make felony murder a separate category of murder.  It does, however, raise a presumption of “extreme indifference to the value of human life” (sufficient for murder) if the defendant killed while committing or fleeing form a major felony.
4. Judicial abandonment in the U.S.

a. In general
i. Several courts have wholly or in part abandoned the felony murder rule.  As a result, the fact that a killing occurred in the course of a felony is simply one of the considerations that can be taken into account in determining whether the defendant acted with actual malice aforethought.
b. Problems
i. Arbitrary application
(a) Abstract “inherently dangerous” rule knocks out felonies that aren’t dangerous, and “independence” knocks out felonies that are highly dangerous.  What is left is a small category of in-betweens, making the application of the felony-rule somewhat arbitrary.  
ii. Goes against the principle that culpability is not portable.
iii. Goes against the principle of liability proportionate to fault.
iv. The Felony-murder rule may not actually have any deterrence value.  
F. The Death Penalty

1. In general
a. At common law, all murder had been punishable by death.  Gradually, the scope of capital punishment had been narrowed, first by the division of murder into two degrees, so that only the more serious was subject to mandatory capital punishment, and then by the introduction of discretion in sentencing even for the highest category of criminal homicides.

b. Exhaustive procedures, including both state and federal post-conviction proceedings [civil proceedings]

i. Irony: certain very important things are considered only once – at trial

ii. Serves to “legitimate” the system
2. Constitutional requirements to meet procedural due process

a. Woodson (1976) [pushes toward “standards”]
i. Mandatory death penalty statutes violate the 8th Amendment.

ii. Preventing the consideration of mitigating and aggravating factors is unconstitutional.

b. Furman (1972) [pushes toward “rules”]
i. Calls for rules to limit jury discretion in imposing the death penalty.
ii. Open-ended discretion is also unconstitutional.  
c. Gregg v. Georgia (1976)

i. Holding: The punishment of death does not invariable violate the Constitution.

ii. The Eighth Amendment has not been regarded as a static concept: it must “draw its meaning from the evolving standards of decency that mark the progress of a maturing society.”

iii. Structure of imposing capital punishment:

(a) Bifurcated trial

1. First, there is litigation of guilt vs. innocence

2. Second, there is a separate proceeding to determine the sentence.  At sentencing, the jury has to consider aggravating and mitigating circumstances.
3. Policy justifications for capital punishment

a. Van den Haag: the death penalty should be kept because its social benefits (lives saved) outweigh the number it kills.

b. “An expression of society’s moral outrage at particularly offensive conduct.”  (Gregg)

c. Retribution – i.e., lex talionis.

d. Deterrence

i. However, does the empirical evidence actually support this?
4. The Race Issue
a. McCleskey v. Kemp (1987)
i. Issue: Whether a complex statistical study that indicates a risk that racial considerations enter into capital sentencing determinations proves that petitioner McCleskey’s capital sentence is unconstitutional under the Eighth or Fourteenth Amendment.

ii. The Baldus study does not demonstrate a constitutionally significant risk of racial bias affecting the GA capital-sentencing process.  

iii. The court is saying that you can’t win an Equal Protection argument without evidence that is specific to your case.
iv. The court seems to fear that if they invalidated the use of the death penalty in this case on this evidence, it would have sent the entire criminal justice system crashing down.  (The kind of discriminatory impact shown in this study was pervasive throughout the system.)  
v. Dissent: the defendant may establish a prima facie case of purposeful discrimination by “showing that the totality of the relevant facts gives rise to an inference of discriminatory purpose.”  Once disparate impact is show, the burden shifts to the other side to prove that there was not discriminatory intent.  
VIII. Attempts

A. Introduction
1. Elements of Attempt

a. Mens rea

i. The intent to commit the acts or cause the result constituting the target crime; and

ii. The intent necessary for the target crime.  
(a) Regardless of the level of mens rea required for the target crime, purpose will be required for the attempt of that crime.  
b. Actus reus
i. Act in furtherance of the intent to commit the crime that goes far enough toward completion of the crime to be sufficient for liability 
B. Mens Rea

1. Smallwood v. State (1996) [Rapist charged with assault with intent to murder his victims, based on evidence that despite his awareness that he was HIV positive and that he had been warned by his social worker of the need to practice “safe sex,” he did not use a condom in any of his attacks.]

a. Note: Both the common law and most American statutory formulations agree with the holding in Smallwood that an attempt requires a purpose (or “specific intent”) to produce the proscribed result, even when recklessness or some lesser mens rea would suffice for conviction of the completed offense.
C. Actus Reus
1. Tests for determining attempt

a. “Last proximate act” test

i. This has been universally rejected – it would make crime prevention extraordinarily difficult.  

b. The Dangerous [Physical] Proximity to Success test

i. Focuses on what remains to be done as opposed to what was already done

(a) People v. Rizzo (1927) = [Whether defendant’s acts were in preparation to commit the crime if the opportunity offered, or constituted a crime in itself, known to our law as an attempt to commit robbery in the first degree.]

1. Reasoning: The law has recognized that many acts in the way of preparation are too remote to constitute the crime of attempt.  The law thus considers those acts only as tending to the commission of the crime which are so near to its accomplishment that in all reasonable probability the crime itself would have been committed, but for timely interference.
2. Policy reasons: the courts want to give defendants a chance to repent.

c. The Equivocality test = looks to how clearly the acts of the defendant bespeak his intent; whether the steps that were taken unequivocally demonstrate the intent.

i. McQuirter v. State (1953)

d. The Substantial Step test = looks at whether what you actually did was substantial.  This test tilts the balance toward the preventive power of law enforcement; liability can kick in even for people who have changed their minds.  
i. Substantial step + renunciation defense = set the line of liability early and then make “abandonment” of the crime available as a defense.
ii. Roughly ½ of the states and 2/3 of the federal circuits now use a “substantial step” test comparable to that of the MPC.  

e. MPC test [§5.01(c)] = “substantial step strongly corroborative” of intent 

i. United States v. Jackson (1977)  

(a) Uses the “Substantial Step” test: 

1. This formulation shifts the emphasis from what remains to be done – the chief concern of the proximity tests – to what the actor has already done.  The fact that further major steps must be taken before the crime can be completed does not preclude a finding that the steps already undertaken are substantial.  

2. No finding is required as to whether the actor would probably have desisted prior to completing the crime.

3. The requirement of proving a substantial step will prove less of a hurdle for the prosecution than the res ipsa loquitur approach, which requires that the actor’s conduct must itself manifest the criminal purpose.

4. By not requiring the “last proximate act”, this test would permit the apprehension of dangerous persons at an earlier state than the other approaches without immunizing them from attempt liability.
f. Alternative to attempt law
i. Sometimes the law (rather than stretching attempt law to try to cover preparatory acts) will create new crimes altogether to fill-in the gap rather than rely on attempt.
(a) California’s stalking law
(b) Loitering
D. Defenses to Attempt
1. Withdrawal or Abandonment
a. Traditional rule: even “voluntary” abandonment no defense
b. MPC position – possible defense, subject to two conditions:
i. The abandonment must have been entirely voluntary; and

ii. The abandonment must have been complete.
E. Punishment

1. Penalties for attempt

a. Many attempts are commonly punishable by a lesser penalty than the completed crime

b. The MPC would authorize the same penalty for attempts as that for the completed crime except for crimes punishable by death or life imprisonment.  
i. Problem with this: 

(a) Accomplishes deterrence/social protection goals (punishment is useful)
(b) Goes against retributive philosophy (punishment may not be deserved)  
2. Relationship of attempt to the completed crime

a. The defendant cannot be convicted of both attempt and the completed crime

IX. Group Criminality

A. Complicity (Accomplice Liability)  
1. Requirements for accomplice liability
a. Liability for a crime is not limited to the person who actually commits the proscribed act.  Rather, liability extends to anyone who has encouraged (incited) or assisted (abetted) the perpetration of the crime, or – at common law – who has hindered apprehension of the perpetrator after commission of the offense.  All such persons are regarded as “parties” to the crime and can be convicted of the crime as if they themselves had committed the criminal act.  

b. Requirements for aiding and abetting:

i. Actus reus: aid

(a) Perpetrator need not be aware of aid

(b) Impact on actual perpetrator necessary (accomplice’s aid need not be a “but for”-cause: it is enough to contribute, facilitate or merely render easier the commission of the act).  
1. State ex rel. Attorney General v. Tally, Judge (1894) = [Defendant sent a telegram telling the telegraph operator not to give the victim a warning telegram that the Skelton brothers were after him.]

a. The assistance given need not contribute to the criminal result in the sense that “but for” it the result would not have ensued. 

2. Distinguish – MPC view

a. Under the MPC, liability can be based upon attempt to aid another in committing a crime.  Under this approach, it is not necessary that the defendant successfully provide any actually effective assistance.  
ii. Mens rea: purpose is required

(a) Criticisms of this requirement:

1. It seems anomalous that the principal can be convicted on a lower level of mens rea than the accessory

2. Recklessness should be enough mens rea to convict 

c. Requirements for “inciting” [any inducement]

i. Encouragement, even if not accomplished by any physical aid, is sufficient to render one an accomplice
(a) Wilcox v. Jeffrey (1951)
1. The court finds that his attendance at the concert and writing a review of the performance were “encouragement,” and thus that defendant is liable as an accomplice to the Coleman Hawkings crime of playing sax in the U.K. without a work permit.  
(b) Limitation: perpetrator must be aware of the encouragement [Hicks]

ii. Presence in readiness to assist
iii. Failure to intervene is not enough (unless there is a legal duty to do so)  
2. Scope of accomplice liability 

a. Traditional rule = accomplice liable for all probable consequences

b. Minority rule = liability limited to contemplated crimes

3. Mens Rea

a. In general

i. Traditional view: an accomplice must have the state of mind necessary to commit the crime by direct action; he must have the mental state required for the perpetrator.  
(a) Hicks v. United States (1893)  

1. Holding: The mere use of certain words does not suffice to warrant the jury in finding Hicks guilty regardless of the intention with which they were used; the intention must be there.

2. Aiding and abetting requires the same mens rea as the crime itself.
(b) State v. McVay (1926)  

ii. Modern view: purpose is always required for accomplice liability, regardless of the mens rea required for the principal.  
(a) State v. Gladstone (1980) [Defendant gave undercover officer instructions on where he could buy marijuana.  Defendant’s conviction of aiding and abetting in the sale of marijuana was overturned.]

1. Reasoning: “[I]n order to aid and abet another to commit a crime, it is necessary that a defendant ‘in some sort associate himself with the venture, that he participate in it as in something that he wishes to bring about, that he seek by his action to make it succeed’”(612).  Gladstone is not guilty because he has knowledge, but he doesn’t have a true purpose.
(b) People v. Russell (1998) = [Defendants engaged in a gun battle, during the course of which a victim was shot, though tests were inconclusive in determining which defendant actually fired the bullet that killed him.  Their conviction was affirmed]
1. The theory of the prosecution was that each of them had acted with the mental culpability required for commission of the crime, and that each “intentionally aided” the defendant who fired the fatal shot.

2. Reasoning: A depraved indifference murder conviction requires proof that defendant, under circumstance evincing a depraved indifference to human life, recklessly engaged in conduct creating a grave risk of death to another person, and thereby caused the death of another person.

4. Actus Reus – “Agent Provocateur”  
a. State v. Hayes (1891)  
i. The accomplice is only guilty of the crime that the principal commits; in this case, the principal was a “decoy” and thus did not have the mens rea to commit the crime.
b. Compare – Vaden v. State (1989)  
i. Even though the agent lacked criminal intent to break the law, the accomplice is still found guilty of aiding and abetting.  
B. Conspiracy

1. In general

a. Today, he parties to a conspiracy may be convicted of the object crime and the conspiracy if the conspiracy’s object crime is carried out.  

b. The parties may, on the basis of the conspiracy, incur liability for reasonably foreseeable crimes committed by co-conspirators.  
2. Purposes of conspiracy law


a. Stop conduct before substantive crime is committed

b. Policing group activity, which may be more dangerous than individual activity because of greater likelihood that crime will succeed and there may be more pressure not to abandon the crime

c. Prosecutorial advantage, especially against organized crime
3. Elements

a. Actus reus

i. The entering into of the agreement

(a) Modern versions of the crime [including the MPC’s version], however, often impose an additional requirement of an “overt act.”
(b) Distinguish – this “overt act” is much less than is required for conviction on attempt.  
b. Mens rea

i. Intent [purpose] to agree

ii. Intent [purpose] to commit the substantive offense that is the subject of the conspiracy

(a) Proof of intent: a “stake in the venture”  

4. Scope of Conspiratorial Liability
a. Pinkerton Doctrine (1946): regardless of whether he actually participated in them or aided them, each member of a conspiracy is liable for those crimes committed by all other members that were 

i. A reasonably foreseeable result of the conspiracy;
(a) State v. Bridges  (1993)  

1. Rule: “A co-conspirator may be liable for the commission of substantive criminal acts that are not within the scope of the conspiracy if they are reasonably foreseeable as the necessary or natural consequences of the conspiracy”(688).
(b) United States v. Alvarez (1985) = [Drug dealers were selling drugs to undercover BATF agents when shooting broke out and an agent was killed.  Three of the dealers (who played no part in the actual shooting) were convicted of second-degree murder.]

1. Defendant’s argument: Defendants argue that murder is not a reasonably foreseeable consequence of a drug conspiracy, and that there convictions should therefore be reversed.  Defendants also argue that the murder was sufficiently distinct from the intended purposes of the drug conspiracy, and that their individual roles in the conspiracy were sufficiently minor that they should not be held responsible for the murder.

2. Result: Pinkerton liability for the murder was properly imposed on the three appellants.

ii. Committed in furtherance of the conspiracy.  
(a) People v. Luparello
b. Distinguish – accomplice liability

i. The principle of co-conspirator liability often overlaps with the law of accomplice liability, but there are differences.  Co-conspirator liability does not require the intent necessary for accomplice liability; nor need it be shown that the person on whom liability is to be placed provided the sort of assistance or encouragement that would otherwise be required to convict an accomplice.  Thus, persons may be liable for crimes of others under the co-conspirator doctrine even though they would not be liable under the law of accomplice liability.  
c. Rejection of Pinkerton
i. A majority of states now reject Pinkerton, but the doctrine is very much alive in the federal courts.

ii. MPC 2.06(4): conspirators are liable for substantive crimes only when the strict conditions for accomplice liability are met (i.e., specific intent as to result).  

5. Punishment

a. At common law, conspiracy is a misdemeanor.

b. In modern statutes, punishment for conspiracy is related to, but less than, those penalties provided for the crime the parties agreed to commit.
c. MPC §1.07(1)(b): says that conspiracy merges with the substantive offence once it is committed; however, if the object crime is not committed, the MPC would impose the same punishment as is provided for the most serious offense that the parties conspired to commit.
6. Withdrawal
a. General rule – withdrawal is no defense to conspiracy charge

b. MPC and modern position – would extend a defense to a conspirator who proved that he “thwarted the success of the conspiracy under circumstances manifesting a complete and voluntary renunciation” of the criminal purpose.  
c. Distinguish – defense to crimes of co-conspirators = while withdrawal is ordinarily no defense to the conspiracy itself, it is sometimes a defense to charges against the defendant for crimes committed by other members of the conspiracy.
7. Tactical advantages for prosecution in using conspiracy law

a. Flexibility

b. Increased punishment

c. Choice of venue

d. Hearsay exception for co-conspirators
i. Krulewitch v. United States (1949)  

(a) Hearsay: a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.

(b) The hearsay rule: because many hearsay assertions are not subject to cross-examination, they are normally inadmissible.  Normally hearsay evidence is not admissible unless there are special assurances that the evidence is true.  But there are many exceptions to this rule.  This case establishes the co-conspirator exception to the hearsay rule.

e. Complex joint trials (i.e., “guilt by association”)  
X. Exculpation

A. Justification
1. In general

a. Justification is when one accepts responsibility for the act, but denies that the act was wrong.  
2. Self-defense

a. Elements (common law)
i. Threat of unlawful force
ii. Danger must be imminent
iii. Response must be necessary [proportionality]
(a) Deadly force in response to the threat of deadly force only
(b) United States v. Peterson (1973)  

1. Reasonable belief that defense is necessary

a. “But ‘the law of self-defense is a law of necessity’; the right of self-defense arises only when the necessity begins, and equally ends with the necessity; and never must the necessity be greater than when the force employed defensively is deadly.  The ‘necessity must bear all semblance of reality, and appear to admit of no other alternative, before taking life will be justifiable as excusable’”(750).
(c) MPC position
1. Limits the use of deadly force to cases where threatened danger is “death, serious bodily harm, kidnapping or sexual intercourse compelled by force or threat.”
iv. The belief as to the previous elements has to be reasonable [objective standard]  
(a) United States v. Peterson (1973)  

1. “These beliefs must not only have been honestly entertained, but also objectively reasonable in light of the surrounding circumstances”(750).
(b)  “Imperfect” defense situations as voluntary manslaughter
1. Some courts have created an additional category of voluntary manslaughter consisting of the so-called imperfect defense cases – i.e., cases in which the defendant has produced evidence tending to establish a defense, but which falls short of doing so, usually because his conduct was not reasonable.
(c) People v. Goetz (1986)  
1. Incorrect result: court says it is using objective standard, but no “reasonable person” would shoot four youths when they asked him for $5.  

2. Racial profiling

a. Arguments in favor

i. May have some predictive value

ii. Cheap way of getting information

b. Arguments against

i. Can result in less protection for black people who become victims of racial profiling

ii. Disproportion between the predictive value of race and the severity of the consequences

iii. Moral view: it is simply wrong to consider race as a factor

iv. Externalities: racial profiling corrodes sense of community  
(d) Problems with individualizing the standard:
1. Line drawing problems: what is included and what is not?
a. Reasonableness generally will include age, physical characteristics, but it generally will not include cultural baggage, temperament, ability to control one’s self, etc.
2. Would a subjective reasonableness standard be that of a “typical” person in society, or would it have a normative component [what we should consider “reasonable]?  (Not all “typical” beliefs are reasonable.)  
3. Deterrent effect may be reduced if “reasonableness” is too subjective
4. Incapacitation concerns: even if a person’s fear was reasonable to them, there may be a social protection problem – that person may still be dangerous (i.e., we don’t want Goetz riding around on the subway).  
5. Social vs. private costs of allowing factors such as race into an individualized “reasonableness” calculus: it may make sense for the individual to do this, but the externalities are high.  
b. Duty to retreat

i. Common law and minority rule: retreat required

(a) Exception: safe retreat not possible

(b) Exception: attack in one’s home
1. However, if the attack is by another member of the defendant’s household, then there is a duty to retreat.

(c) MPC position – retreat required
ii. Majority modern rule: retreat not absolutely required

(a) But note – opportunity to retreat relevant to the element of the reasonableness of the self-defense
c. Limitation – Right of Aggressor to Self-Defense

i. In general

(a) A person who was the initial aggressor in the situation cannot use force to defend herself.  By beginning the altercation, she forfeits the right later to assert self-defense.  Most states hold that the initial aggressor has no self-defense privilege even when his minor provocation is met by a grossly excessive response.
1. Exception: when a nondeadly aggressor is met with deadly force, then the initial aggressor may use whatever force appears reasonably necessary (including deadly force) to repel the attack.  
ii. United States v. Peterson (1973)  

(a) “One who is the aggressor in a conflict culminating in death cannot invoke the necessities of self-preservation.  Only in the event that he communicates to his adversary his intent to withdraw and in good faith attempts to do so is he restored to his right of self-defense”(793).

iii. MPC position

(a) Subsection (2)(b)(i) denies justification for the use of deadly force if the actor, with the purpose of causing death or serious bodily harm, provoked the use of force against himself in the same encounter.  This is a narrower forfeiture of the privilege of self-defense than commonly obtains.

d. Battered Spouse Syndrome Self-defense
i. In general

(a) The issues:

1. The admissibility of the facts

2. The admissibility of the expert testimony
a. State v. Kelly (1984) = [To establish the requisite state of mind for her self-defense claim, defendant called an expert witness to testify about the battered-woman’s syndrome.  The trial court concluded that expert testimony concerning the syndrome was inadmissible on the self-defense issue.]

i. Result: The testimony was relevant and should have been admitted: it would have lent credibility to defendant’s account (would have supported her testimony about her state of mind) to show that she honestly believed she was in imminent danger of death at her husband’s hands.  The evidence goes to proving the elements of self-defense.

ii. The evidence is used to explain to jurors why the woman wouldn’t leave beforehand.

3. The standard that will be used

a. “Reasonable person”

i. Objective 

ii. Subjective

(b) What does Battered Women’s Syndrome do?

1. Learned helplessness = purports to explain why the battered woman doesn’t leave, even when it appears that she should technically be able to.

2. Has also be used to support the idea that battered women have a particularly clear idea of the trajectory of violence and are able to make the best decision as to when danger is imminent and self-defense is necessary, etc.  

(c) Three problems with Battered Spouse Syndrome

1. The pacifism problem = we have a considerable willingness in society to resort to criminal force.  The criminal law is trying to counteract the impetus to resolve problems by reverting to force.  Does allowing testimony of this nature sanction vigilante justice?

2. The blame-the-victim problem = even if the person killed is a repellant human being, he may not deserve the death penalty, and an individual should only receive the death penalty with a proper trial.  

3. Slippery-slope problem = once we begin letting in defenses of abuse, where do we draw the line?
ii. Imminence requirement in the context of Battered Women’s Syndrome
(a) State v. Norman (1989) = [Outrageous abuse by the husband; the wife killed him while he was asleep.]  
1. The court finds that the threat of “great bodily harm” and the requirement of “imminence” are not met, and therefore, the defendant is not entitled to claim self-defense [the facts will not be allowed in].  

(b) MPC position: the MPC modestly relaxes the imminence requirement, providing that it is sufficient if the actor reasonably believed that the use of defensive force was “immediately necessary.”  

(c) Possible solution

1. Because imminence goes to the “necessary” requirement, perhaps imminence should not be a requirement in and of itself, but should be used to determine the necessity of the self-defense.  
3. Defense of Others

a. In general
i. A defendant charged with an assaultive crime may assert in defense that he reasonably believed his actions were necessary to defend another person against an apparent threat of unlawful and immediate violence from another.  

b. Relationship with Party Defended

i. Early view – special relationship required

ii. Modern view – no special relationship required
c. Right of Party Defended to Act in Self-Defense  = courts differ on whether the defendant has a right to use force in defense of another if the person defended did not in fact have the right to use force in her own defense (as where she was the initial aggressor).
i. Objective (or “alter ego”) rule = defense turns on right of person defended
ii. Subjective rule = reasonable appearances control = Today most jurisdictions – and the MPC – follow what is seemingly a more just rule, under which a defendant has the right to use force in defense of others as long as it reasonably appeared that the person assisted had the right to use force in self-defense.

4. Necessity

a. Requirements 

i. Objectively reasonable belief

ii. “Greater” harm threatened

iii. Threatened harm “imminent”

iv. No less harmful alternatives available

v. Defendant not at fault

b. Limitations

i. Economic necessity will not generally justify the commission of a criminal act.  

ii. Defenses to prison escape
(a) Majority view: they are justified only when they meet the Lovercamp criteria:
1. Specific threat of death, forcible sexual attach or substantial bodily injury in the immediate future;

2. No tine for complaint;

3. No time or opportunity to resort to courts;

4. No evidence of force or violence during escape;

5. Prisoner immediately reports to authority upon his escape.
(b) Minority view: does not require Lovercamp criteria

1. People v. Unger (1977)
a. Necessity: “conduct which would otherwise be an offense is justifiable by reason of necessity if the accused was without blame in occasioning or developing the situation and reasonably believed such conduct was necessary to avoid a public or private injury greater than the injury which might reasonably result from his own conduct”(811).

b. In this case, the defendant was entitled to submit his defense of necessity [reasons for his escape from jail including previous sexual assault and threats on his life] to the jury.
iii. Utilitarian Cost/Benefit tradeoffs not permissible

(a) Regina v. Dudley and Stephens  (1884) [Four men lost at sea; two of them murder one of the men so the rest can survive off of his body.]

1. Issue: Utilitarian calculus of gains vs. absolute obligation to respect principles of fairness.  

2. There is no right to save one’s own life at the expense of an innocent person.

(b) Public Committee Against Torture v. State of Israel (1999)  
1. Necessity doesn’t allow an ex ante rule for violent interrogation methods.  Certain fundamental rights cannot be violated even if the benefits are greater than the costs; to sanction the use of torture would have a brutalizing effect on society.
c. MPC position

i. The defense of necessity is subject to a number of limitations:

(a) The actor must actually believe that his conduct is necessary to avoid an evil;
(b) The necessity must arise from an attempt by the actor to avoid an evil or harm that is greater than the evil or harm sought to be avoided by the law defining the offense charged;
(c) The balancing of evils is not committed to the private judgment of the actor; it is an issue for determination at the trial; and
(d) The general choice of evils defense cannot succeed if the issue of competing values has been previously foreclosed by a deliberate legislative choice.  
B. Excuse

1. In general
a. The act was wrong, but the defendant shouldn’t be held responsible

b. Three components of blame

i. Choice to act or not

ii. Conscious awareness of wrongdoing

iii. Capacity to comply with the law
2. Insanity

a. Purposes of an insanity defense

i. An insane person is not morally culpable: punishing him will weaken the moral credibility of the law.  

ii. In criminal law, punishing someone who is insane can’t have any deterrence value.  
(a) The King v. Porter (1880)  

iii. The incapacitative effect of the “not guilty by reason of insanity” verdict could be greater than simple incarceration.  

b. Tests

i. M’Naghten test [M’Naghten Case (1843)] [Cognitive]
(a) Under the M’Naghten rule (a cognitive test) a defendant is to be acquitted by reason of insanity only if, at the time of the crime and as a result of his mental impairment, he either (i) did not know the nature and quality of his act; or (ii) did not know that the act was wrong.  

(b) Criticism of M’Naghten test

1. That it is so limited that it permits conviction of some impaired persons who, because of their illnesses, could not have avoided committing crimes and thus are not morally blameworthy despite their actions.

ii. M’Naghten test plus irresistible impulse test
(a) The impulse must be completely irresistible. 
iii. MPC test [cognitive and volitional]
(a) The standard relieves the legally insane defendant of responsibility under two circumstances:

1. When, as a result of mental disease or defect, the defendant lacked substantial capacity to appreciate the criminality [wrongfulness] of his conduct; 

2. When, as a result of mental disease or defect, the defendant lacked substantial capacity to conform his conduct to the requirements of the law.

(b) United States v. Lyons (1984) = [Inability to control drug use is not a defense.]

1. Holding: A person is not responsible for criminal conduct on the grounds of insanity only if at the time of that conduct, as a result of a mental disease or defect, he is unable to appreciate the wrongfulness of that conduct.  (Therefore, the court withdraws its recognition of the first prong of the insanity defense of the MPC [the volitional prong], which it had earlier adopted.)

c. Remedies

i. Mandatory commitment

(a) Defendants can be committed beyond the length of time they would have been imprisoned for if they had been found guilty.

1. Some states require the government prove that the defendant needs to remain committed.

2. Other states put the burden on the defendant to prove that he is no longer a threat to society.  

ii. “Guilty but mentally ill” verdict: sentences the defendant to prison but makes sure they get adequate psychiatric services while they are there.

d. Limitations

i. Insanity must be a result of mental disease:

(a) Even if there is a demonstrated inability to control behavior, if there is no mental disease, an insanity defense is not available.  Under all the tests, the impairment has to come from mental disease, which is, as the law understands it, a tightly controlled area.  

ii. Criminals are, by definition, engaged in socially deviant, outlier behavior; they make choices “normal” people would not make.  That in and of itself does not make one “insane.”  
e. Movement to abolish the insanity defense

i. Kansas, Montana, Nevada, Utah – have abolished the insanity defense.

ii. Nevada found that the decision to abolish the insanity defense was unconstitutional.  

iii. Many civil libertarians want to get rid of the death penalty to get rid of the possibility of lengthy commitment of defendants.
3. Changing Patterns of Excuse

a. United States v. Moore (1973)  

b. United States v. Alexander 

i. The “Rotten Social Background” defense fails.

(a) If you were to acquit people on this basis, what would you do with them?

1. The social protection problems would become enormous.  Thus, conviction of these people may be justified on social protection in spite of the lack of “moral fault.”  

(b) Individual vs. community responsibility

1. “Fault” = is not an either/or proposition

2. Society seems to be attracted to the punitive idea, and the result is that resources are diverted from preventative social protection.  If resources were invested in the “front end,” we would have more effective crime control, without unduly harsh punishments.  
(c) Every action has a causal story; at what point do we hold the individual accountable for their act? 

1. Just because why someone committed a crime is understandable doesn’t mean it is excusable. 

2. Justice Thomas: we must have accountability.  To allow endless excuses undermines the law’s moral authority.
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