Criminal Law

Spring 2003 – Schulhoffer


I. Criminal Justice System
a. Overview
i. US system – large flow of cases, loosely controlled discretion at all levels; varied competence throughout regions and levels

ii. About half states have criminal codifications based on the MPC; half states rely on common law definitions

1. Courts in both jurisdictions tend to look at both the code and the common law for guidance

iii. All federal law relies on the common law; there is no code

b. Basic tensions that emerge:

i. Expert justice v. Popular justice

1. Ex: EPA regs v. crim battery

ii. Rules v. Standards – how much room for discretion
1. Ex: Negl per se v. Negl

iii. Critical v. Positive Morality

c. Purposes of a sys of crim law create conflicting demands:
i. Control crime
1. incapacitating criminals

2. prevention of harm to others (deterrence) 

ii. Controlling the police, sys of checks and balances (crim procedure) that check state power
1. notice/ fair warning
2. predictability

3. proof

iii. Satisfy social demand for punishment—retribution
iv. Controlling social demand for punishment

1. equality of application/punishments
2. proportionality of punishments
d. Why do people comply w/the law?

i. Rational calculation of material self-interest (Bentham)

ii. b/c of expectations of fairness & reciprocity by fellow citizens, respecting fault principle – perceived legitimacy of crim law/institution 
II. Process of Proof

a. Overview – gov’t must prove beyond a reasonable doubt
b. Evidence

i. Relevant – must be material and probative
1. Only need slender probative value to be relevant

2. Material: must affect the outcome of the case

ii. Probative: the offered fact makes it more likely that the alleged fact (D committed the crime) is true than w/o the evidence (bricks in the wall analogy)

1. doesn’t mean that this evidence makes it likely D committed crime, just more likely than w/o the evidence; very slender probative value required to make evidence relevant
iii. Relevant evidence is almost always admissible; reasons for excluding evidence:

1. Hearsay
2. Prejudicial effect –if prejudicial effect outweighs probative value, evidence will be excluded even when relevant
a. Character evidence: evidence of “propensity to crime” automatically considered to be too prejudicial

i. Zackowitz – pros wanted to admit facts of other weapons at home to show that D had a murderous propensity, not allowed

1. guilt must be based on actual conduct (culpability)

ii. Three Exceptions to character evidence rule:

1. “signature exception:” crimes done in a particularly distinctive way; you’re not proving a propensity to crime, but that D followed a distinctive MO

2. Past sex crimes

3. Impeachment of D’s testimony allowed if he brings up his “clean” character

a. Issue: recidivist statutes, bringing up past crimes, opening a backdoor on the rule of Zackowitz
b. Evidence of good character is routinely admissible, but once the D has brought it in, the P is free to impeach that evidence/offer countering evidence of bad character
i. the inconsistency in admissibility of character evidence goes back to probative value v. prejudicial effect

c. Role of the Jury

i. Right to trial by jury: every felony conviction and each case for which the sentencing involved could be substantial is entitled to a jury
1. Whenever there would be a rt to jury in a fed ct for this crime by 6th Amendment, there is a rt in state ct by the 14th Amendment
a. Duncan v. Louisiana – conviction overturned because his rt to jury trial denied, ruled he was deprived of due process 

2. Judge can’t override acquittal by jury (can set aside convictions)

3. Why juries are considered essential to fair procedure:

a. Protection of having 12 common people weigh the evidence
b. case note 5 on p.68, class disc on role of jury and what input on sentencing
4. Rt to jury trial in civil and crim; policy reasons

a. Protection against judge’s bias

b. Flexibility for the de minimis case

c. Greater protection against overinclusion of cases where crim sanctions will be imposed

i. Flexibility, low tolerance  for error when the stakes are high (deprivation of liberty)

d. Want infusion of community sensibilities “intangible intuitions”

i. Suspicion of authority, preference for defining justice by common sense

ii. Jury Nullification 
1. Laws are generally okay though sometimes applied in an oppressive way – jury nullification best for situations that are w/in the letter of the law but not the spirit of the law
2. Opposing views:
a. Prevalent – jury null not categorically bad, but the sys doesn’t want too much of it – don’t want system to fall apart
b. Another view – jury null is always bad; see Ragland, p.65

i. But: why have rt to jury at all?

3. No right to have jury told of its rt to nullification

a. Doughterty: judge refused to give instruction and refused to allow D to give evidence on jury null
iii. (brightline) Rules v. Standards (norms); the tensions between the pros/cons of each – each means a different amount of discretion
1. Rules: laws written in a clear, bright line way
a. May be either over- or under-inclusive, but rules give clear notice

b. Ex: negligence per se

2. Standards: laws flexible w/ built-in discretion in how they will be applied
a. Can be better tailored to the situation, giving more equitable results – but don’t allow as much certainty or clear notice to actors
b. Ex: negligence

3. *Usually push for rules in crim law, so flexibility comes in through institutions that apply the law itself (the ct, especially juries)

4. Expert v. popular justice

5. Critical v. positive morality

III. Justification of Punishment

a. Kantian – Retribution: moral culpability/degree of blame, punish when and only someone deserves it

i. Two views: 

1. Soc has a moral responsibility to punish when D deserves it
2. Moral responsibility not to punish D when D not blameworthy 

a. This view is reconcilable with utilitarianism, a restraint on util… D can never be punished more than D deserves

ii. Not synonymous w/ vengeance
1. Retaliation – idea that punishment should be proportional to the harm (not to culpability); eye for an eye

iii. Problems:

1. Backward looking
2. Doesn’t address underlying causes of crime

3. Doesn’t necessarily deter future crime (or at least, doesn’t focus on this)
b. Bentham – Utilitarianism – how does punishment serve larger society

i. Rehabilitation

ii. Incapacitation

1. prediction problem

2. CBA

iii. Prevention

1. General deterrence

2. Specific deterrence

3. Moral influence

4. Inhibition
iv. Problems w/Util theory:

1. Efficacy – do people really base behavior on a CBA?

2. Do these three goals contradict?

3. Doesn’t take moral desert into account

4. If punishment isn’t seen as fair, may de-legitimize the system
c. Mixed Theory—combo of Retri and Utili, the first as a constraint on the second

i. Mixed theory is basically the legally required framework

ii. See Moore, p.107

iii. Each has weaknesses, compromises must be made for us to function socially, either one followed to its logical extremes gets us outcomes we may not be comfortable with
iv. Calculus: cost of prison, value ot society of punishment, severity of the crime

d. Practicality – why this matters

i. Interpreting ambiguous statutes

ii. Some states make proportionality an explicit requirement of punishment 

1. Ex: comparing the crim codes – CA: does / NY: does not

e. Another conceptual balance: causation v. responsibility
i. Murphy: how to assess culpability and choice with backgrounds that are less than ideal;  argues that punishment isn’t justified for most people, broken environments as the but for causation of criminality
1. Response: there’s still blame (but how much blame in situations where compliance with the law is possible but difficult)

2. Issue: what is soc’s obligation to remedy situation leading to this behaviour? Note the early childhood education prevention of crime, much more efficient way to deter crime… and also regardless of CBA, arg that soc has obligation to invest in this

a. Note this in relation to Excuse material

f. Efficacy, producing an effect – why do people obey the law?
i. Bentham – pleasure/pain principle, folks obey the law because its in their best interest to do so, and break it when the benefits exceed the costs; To deter, raise the cost of violation or the certainty of punishment
1. But issue of whether people really live/function this way; can’t use the model to predict behavior because it is cyclical, determining preferences by seeing what people do, which they do because of their preference

2. Preference formation is the product of many social forces and is outside the Bentham rationality model 

ii. Fleisher article, that util doesn’t matter, people in criminal cycle live lives full of disorder, don’t do the econ calculus before committing crime

1. address crime through better opportunities, 

iii. Tyler study: why do people break the law? 

1. Two reasons:

a. fear of disapproval in own social group

b. conscience – people will obey laws they see as fair w/ disregard to likelihood of being caught

2. Fairness and reciprocity as crucial part of choice to obey the law

g. Issue: 2 kinds of justice/morality

i. Positive (popular) morality – norms, practices that exist in any given community

ii. Critical morality – testing those norms by overarching principles that can be defended on reflection, challenging existing practices (focus on finding foundational principles)

IV. Imposing Punishment

a. Only real limit – 8th Amen ban on cruel & unusual punishments (which isn’t really applied outside of DP)

b. Limiting principles in the MPC:

i. Culpability: to safeguard conduct that’s w/o fault from condemnation as criminal

ii. Legality: to give fair warning of nature of conduct constituting an offense

iii. Proportionality: to differentiate on reasonable grounds between serious and minor offenses

c. Federal sentencing guidelines

i. Designed to completely abolish parole, ability to appeal sentence, narrow down the range of authorized sentences
1. Some wiggle room but only in truly extraordinary circumstances
2. Many states follow this
ii. Handout example – applying the guidelines to Lewis, mentally ill man
1. weighing proportionality of the offense and punishment (considering his background)

2. issue: divide between hospital (because he’s not culpable) and prison (culpable)
iii. Policy – think about this (??from review, unsure what this referred to)
V. Requirements of Just Punishment

a. 3 General requirements
i. Proportionality: differentiate between serious and minor offenses
ii. Legality: fair warning of which behaviors are punishable
iii. Culpability: must only punish conduct that shows fault, worthy of condemnation
b. Actus Reus

i. MPC: §2.01: Need either a voluntary act or an omission of an act required by law of which D is capable.  Standard is met when any of the statutory elements is voluntarily met – in string of actions, if any is voluntary, you are liable
1. But see §2.05: 2.01 and 2.02 culp requirements don’t apply to offenses that constitute “violations” (max penalty is a fine or civil penalty)
ii. Voluntary Acts

1. Martin v. State: police took drunk D to highway to arrest him; statute construed as requiring a voluntary appearance
a. Principle: conviction must be based on a voluntary act

b. Would be different result under the MPC, because one aspect was voluntary

c. Compare Winzar: no voluntary act (guy found drunk/passed out outside the hospital where he had been taken)

2. Definition of voluntary act
a. Possession: an act if obj was knowingly obtained or if D was aware of control for a sufficient period to terminate possession §2.01(4)
3. Defenses – not voluntary: 
a. reflex/convulsion
i. but if D knew of susceptibility to epileptic attacks, drove anyway, then culpable; People v. Decina
b. bodily movement during unconsciousness/sleep (act committed during stage of involuntary unconsciousness not culpable)
i. People v. Newton: D shot in stomach, went into “trance” unconscious state, shot cop; 
c. conduct under hypnosis
i. but yes, culpable under the CL

d. bodily movement that is otherwise not product of the effort or determination of the actor

4. Voluntary/still culpable:

a. Habitual action w/o thought

b. “Irresistable urge” too many proof problems in psychological compulsion cases – when the physical act is connected to D’s will, even if irresistible compulsion, it is voluntary
i. see Insanity defense, volitional prong of MPC, this can be a defense
iii. Omissions

1. As it stands, whether you have a duty in crim law depends on whether you have a duty in tort; generally the individual is under no legal obligation to help another
2. MPC §2.02(3)  Failure to act can constitute a crime when there is a legal duty to act.

a. Pope v. State: D invites woman + baby to stay w/her.  Mother in frenzy, beats child.  D is not guilty for causing child’s death – her affirmative acts did not cause death and not for failing to act because she had no legal duty of care (not a parent, the parent was there).

3. Circumstances that create a duty:

a. Contractual obligation (ex: innkeepers to guests)
b. Relationship by law: parent to child, spouse to spouse
i. Jones v. US [caretaker can be liable for infants death from malnutrition]
ii. Cardwell: Mom convicted of child abuse for not protecting daughter from abusive stepfather

c. Voluntary assumption of care: once you start rendering aid, under duty of care to continue; abandonment may be criminal
d. Creation of danger: D who creates danger (usually through criminal act) has duty to help those who he imperiled
i. Jones v. State:  D raped child and didn’t help her as she drowned, though he could. G of M2.

e. Seclusion: if D secludes victim so no one else can help V
i. Must be a positive act w/intent to seclude the V, not just inviting someone over
f. Statute

i. Good Samaritan laws in a handful of states

4. Schulhoffer, others: should be an obligation to help if there is no cost to you

5. Arguments against criminalizing omissions:

a. Vagueness – hard to draw the line
i. Could be addressed by “Livingston” rule, aid unless physical danger or financial loss, but still doesn’t address privacy

b. Overkill arg (not really serious)
c. Priorities, we want to get the affirmative actors first
d. Incentive effects
i. Moral hazard, less careful because we expect help

ii. Rescuers under duty may not take sufficient precaution

iii. Possibly avoiding situations where one might have to help (nonsensical, current law creates perverse effects)

e. Privacy—individualistic ideology; don’t want to infringe on liberty, key to the argument
c. Mens Rea

i. Five basic questions for analysis:

1. what was the D’s actual state of mind?

2. what state of mind did the ct require?

3. what s/m should the court have required under state law/precedent?

4. what s/m should be required under the MPC?

5. what s/m should be required normatively?

ii. Basic conceptions

1. Mental state required by the definition of the offense to accompany the act that produces/threatens the harm; the level of intentionality with which D acted
2. Default level of MR (both MPC and CL) is recklessness
3. 3 general things:

a. D must have culpability

b. Culpability usually means recklessness
i. If statute silent, read in R; MPC §2.03
c. Culpability not (horizontally at least) portable

iii. Applications

1. CL distinction of general v. specific intent

a. Specific intent: D must intend both the criminal conduct and its specific result

b. General intent: D intended the particular criminal act, but not the result (need not even be aware of the result)

c. MPC abolishes this distinction

2. MPC 

a. requires culpability for each material element of the offense

b. Analyzing a criminal statute under the MPC – determine if it’s a material element and whether purp, R, K, or N is req’d

c. Material elements of an offense: MPC §1.13(10)
i. Conduct

ii. Attendant circumstances

iii. Result

iv. Basically all elements except those that are procedural

d. If statute prescribes culpability level sufficient for a crime’s commission but doesn’t distinguish among material elements, assume that level applies to every element

i. Default minimum is recklessness

3. Categories of mens rea – MPC §2.02
a. Purpose 

i. MPC §2.02(2)(a) if material element pertains to 

1. result or conduct: “conscious object to engage in conduct of that nature or to cause such a result”
2. attendant circumstances:  D is “aware of the existence of such circumstances or he believes or hopes they exist”
ii. CL: Intent—intent to cause specific harm or result

1. specific/general intent, willfulness

b. Knowledge (conscious awareness of specific harm or result that will occur)
i. MPC §2.02(2)(b) if material element pertains to

1. conduct or attendant circumstance: if D’s aware of the nature of circumstances of his conduct
2. result: if D’s aware that it is practically certain or highly probable that conduct will cause such a result
ii. Willful ignorance – knowledge established by the high probability of the existence of a fact and conscious avoidance of truth/its existence
1. MPC§2.02(7) when knowledge of the existence of a fact is an element of the offense, K is established if D was aware of a high probability of its existence, unless he actually believed that it didn’t exist
2. US v. Jewell; K can be inferred when D makes conscious effort to disregard the obvious.
a. Dissent formula is the generally prevailing law 
c. Recklessness (conscious disregard of substantial and unjustified risk: negligence + subjective awareness)
i. MPC§2.02(2)© consciously disregards a substantial and unjustified risk that the material element exists or will result from his conduct.  Disregard involves a gross deviation from the amount of care that a law-abiding person would show. Must be aware of the risk!
ii. Recklessness is the minimum/default level of mens rea – conscious awareness of wrongdoing
iii. CL: “Maliciously” means recklessness, D could forsee the consequence of his act, even if he didn’t intend harm or ill-will
1. Regina v. Cunningham: L always prop to fault
2. foresight/recklessness default minimum here as well

iv. Distinguishing knowledge and recklessness: knowledge is certain.  Recklessness is awareness of and conscious disregard of possible dangers.

d. (Criminal) Negligence: D should have been aware; creates substantial and unjustifiable risk but no awareness

i. MPC §2.02(2)(d) D “should have been aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct”

ii. Negligence required is more than civil negligence; Santillanes v. New Mexico: construed statute at issue to require criminal negligence, gross departure from standard of care a reasonable person would observe
4. Why R is minimum instead of N

a. Subjective awareness

b. Severity of punishment – is the fault sufficient to support criminal sanctions

c. Using crim negl to deter, an inappropriate tool, over-deterrence, costs very high

5. Culpability is not portable

a. Regina v. Cunningham: D tore off gas meter for $, which asphyxiated V.
i. Culpability for one crime doesn’t justify punishment for another; criminal conviction for a crime requires fault for that crime; commission of one crime is not sufficient mens rea to prove another.

b. Regina v. Faulkner: D went to steal rum + lit a match that burnt down ship, arson conviction quashed.
6. Three levels of analysis for statutory interpretation in determining the mental state required for a crime:

a. Look to statutory language

i. But if its not clear…

b. Look to rules of statutory interpretation, cts working with certain presumptions in crim context
i. Culp is req’d

ii. Culp means recklessness, default rule unless strong evidence to the contrary

iii. Culp isn’t portable

iv. Crim negligence means gross negligence (stronger than civil negl)

c. “Deeper” considerations of fairness and social protection

i. where do these rules come from?

ii. Which policy issues should shape the discussion of mens rea to be required?

d. Example: Neiswender case, statute seems to require specific intent but ct uses standard language of civil intent

i. Ct basically required civil negligence – terrible, don’t ever want to do this
iv. Mistake of fact

1. General: MoF a defense when it negatives the existence of a state of mind essential to the commission of an offense

a. When D believes the facts are different than they actually are, and his erroneous belief results in behavior that is criminal, but would not be criminal if the facts were as he believed them to be.

i. D is either unaware of, or mistaken about, a fact relevant to an element of the defnintion of the offense for which he might be prosecuted

b. Note: MPC doesn’t distinguish MoF or MoL

c. Summing lesser wrong crap:

i. LPF – MPC and many state courts

ii. Only bad courts would apply these, we hate them:

1. LLW – followed by most states that don’t have MPC (Prince dissent, Lopez)

2. LMW – hardly followed (Prince, Lopez dissent)
2. CL Rule: an honest and reasonable mistake of fact with regard to a material element of the crime generally negates mens rea

a. Never an excuse for a SL crime, MoF irrelevant

b. Lesser wrongs – if the facts as D believed them still make him liable for a legal or moral wrong, not an excuse; D assumes consequences of wrongful act; in these instances subjective culpability is (vertically) portable

i. Lesser moral wrong (LMW): if you’re committing a moral wrong, assuming risk that facts are different and that your conduct is illegal. 
1. Regina v. Prince: Statute criminalizes taking girls under 16 from parents.  D takes 13 year old, honestly and reasonably believing she was 18.  Basically SL as to age.
2. White v. State: D guilty of abandoning pregnant wife, though he didn’t know she was pregnant
3. People v. Olsen: D’s honest and reasonable MoF regarding girl’s age not exculpating; basically makes this SL for statutory rape

4. Issue: how do courts know the underlying conduct violates the norm/ what the community ethic is if the legislature hasn’t said so?

5. LMW survives in staturtory rape, almost all jurisdictions apply SL to MoF/age; very rare outside this context
ii. Lesser legal wrong (LLW): if D commits a different, lesser legal wrong, assumes the risk of the greater wrong

1. Followed in about half of the jurisdictions (though cts still sometimes inconsistent and LMW comes into play as well)

a. Other half follow MPC, which rejects LW theories

2. Shaky justifications – minimize harm, deter underlying conduct
3. Criticism: potentially punishment grossly disproportionate to offender’s blameworthiness
c. CL view of material element – anything related to the harm or evil sought to be prevented by the law, or a justification or excuse defense

i. rule that required mens rea doesn’t apply to the attendant circumstances (?check this)

3. MPC §2.04 – liability proportion to fault (LPF)
a. Broadens CL – 2.04(1) says it’s a defense if it negates the mens rea required to establish any element of the offense
i. OR if the statute defining the crime stipulates that MoF is a defense
b. No recognition of lesser wrong theory

c. LPF: D’s MoF won’t get him off if he was committing LW, but under the MPC, D is G of the lesser, rather than the greater, offense

i. Keeping liability matched with degree of fault

ii. No portability of fault: D in Prince wouldn’t be G of anything

iii. Note above MPC definition of material element, nearly every element is material, and thus requires mens rea

1. R is baseline, unless legis specifies SL

2. level of culp in statute carries to all material elements if not otherwise stated

3. SL only for violations
v. Strict liability 
1. LRF – liability regardless of fault
a. MPC §2.05, rejects SL except for “violations” – has to be no jail time, no serious sanctions
2. Public Welfare statutes: most statutes the court reads in a mens rea requirement but not in public welfare statutes. Key is distinguishing; area of the instability in the law 
a. US v. Balint: convicted of selling opium derivatives, although he didn’t know it was opium.  SL for public policy.
b. US v. Dotterweich: D, pres of drug co., convicted when co. mislabled drug products, though D not aware of it.

3. Lines of precedent set up 2 conflicting presumptions:

a. Against SL in cases like Morisette, CL crimes codified; Morissette v. US: D sold gov’t bomb casting. NG of conversion.  SL cannot be read into statute for CL larceny, a mens rea requirement is read into a CL crim statute.
b. For SL in cases like Balint or Dotterweich (LRF)

c. Current test for PW? Uncertain considering the line of precedent– Probably doesn’t apply if:
i. Its a CL crime
ii. It’s a felony/has significant jail time
iii. Its not known to be extremely dangerous
iv. Who’s targeted? Individual or business person?
4. Staples v. US: conviction for firearm possession (he didn’t know it had been modified to be a firearm) reversed, as statutory silence as to mens rea does not mean SL/no mens rea.  Don’t apply a public welfare rationale to statutes defining a felony absent clear statement from Congress
a. Don’t want to criminalize conduct of lots of people
b. Not a pub welfare offense if: statute is complex, easy to violate innocently, and imposes stiff penalties 
5. Criticisms:

a. Fairness – no liability without culpability

b. Utilitarian – overdeterrence – SL might actually increase % of careless people because careful people might not engage in the activity at all

vi. Mistake of law

1. General: A mistake of law, even if reasonable, is not an excuse to a crime

2. Three main exceptions to the general rule:

a. “Other law” – an honest mistake (whether reasonable or not) to other law will exculpate D (in contrast to Mo”same”L)
i. may be difficult to distinguish this from MoF

ii. Regina v. Smith: D installs wall panels and floor boards in apartment, then tears them out when he moves.  NG: D had MoL defense because he honestly belived the property was his. 

1. mistake was regarding property (civil) law, not the criminal law

iii. People v. Marrero: D, fed corrections officer, convicted of carrying unliscnensed firearm. D’s MoL, defining “peace officer”, is same law

b. Authorized reliance – D is NG if relying on erroneous official interp of the law, honestly and reasonably believed that his conduct was not covered by the criminal law at time he acted
i. Pretty narrow because of the what is considered “official interp” of law – MPC §2.04(3)b: a statute, judicial opinion/judgement, or other official interp by the public officer or body responsible for interp and administering the law in Q
ii. Not official – advice from lawyer, even advice from district attorney unless it is formal interp of the law and the DA is authorized to give it (Hopkins v. State)  

iii. US v. Albertini: trial ct rules D’s demonstrations legal.  D demonstrates more.  Eventually the S.Ct. reverses trial ct and D is prosecuted for demonstrations after the first one.  D held to have reasonably relied on trial ct opinion.
1. harder Q: ct’s opinion implies that D might not have this defense after cert has been granted but before lower ct reversed

c. Due process violation—Lambert 

i. Constitutional due process defense for ignorance, a very narrow holding

1. purely passive conduct/omissions only

2. status condition

3. malum prohibitum only

ii. Wouldn’t have had a defense just under MPC, because the law had been published
3. MPC §2.04: treats MoF and MoL the same, if it negates MR req’d to establish a material element, then it’s a defense
a. But §2.02(9) knowledge of the law is not an element of the offense unless statute specifically provides.

b. Mo(civil)L, characterizes attendant circumstances, excuse under §2.04(1)

i. Mo(penal)L, no defense even if reasonable

c. Code gives two inconsistent rules in 2.04(1) and 2.02(9), commentary helps resolve:  MoL allowed when it is about a law that is characterizing some part of the offense, not about the law defining the offense, the actual law in Q
i. Compare: Smith (mistake about prop law, defense); Marrero (MoLDO, no defense)
d. Why distinction? Penal code usually actions that are malum in se, inherently wrong, ignorance not a defense

VI. Rape

a. Basics

i. Bad old days – discriminating in protecting or not different kinds of women (married or not, social class, behavior)

ii. Rape (sexual assault) as defined by majority: 

1. Intercourse

2. Criminal only when there is force

a. force means physical force

b. no lesser crime included for nonconsent w/o force

c. This more or less draws bright line
3. Nonconsent

4. Mens Rea

iii. Grading issus

1. Most state high penalties for rape – enforces idea of rape as aberrant crime, less likely to convict someone she knew

2. No back up or lesser offense (though MPC has GSI)

3. Concern about consent, his knowledge of its lack

4. Concern about fair warning to D
b. Actus Reus: Force, Nonconsent, and Resistance 
i. AR requirement normally satisfied if D engages in intercourse with V by force or threat of force and without her consent.  May also be required that V resist her attacker.
1. State v. Rusk: After coercing V to come up to apartment, D lightly chokes V, etc.  Ct found jury could reasonably conclude that D used force or threat of force.

a. under MPC, D probably not be convicted
ii. Three approaches to nonconsent
1. totality of the circumstances (traditional, PA Berkowitz)
2. No means nonconsent (silence is consent; Warren)
a. Majority, verbal no enough
3. Silence/ambivalence: Nonconsent; must have freely given, affirmative consent (MTS)
a. Open, undefined: what’s freely given? 
b. Minority view
iii. Force involved – two main lines of thought
1. Traditional/Rusk: intercourse must be committed by “force” or “forcible compulsion” – prevailing view
a. Abnormal physical force (force beyond that involved in act itself)
i. w/o force there is no crime
b. Threat of physical force – In absence of force, imminent threat of great bodily harm will suffice, but only if reasonable 
i. Reasonable apprehension, V’s fear must be reasonably grounded; Not just an intimidating atmosphere, must be substantial
1. People v. Warren – big guy carries girl off into the woods, she doesn’t say no, but you would think the circumstances demonstrate fear enough, yet NG
c. Coercion – Nonphysical threats: coercion not enough, goes to issue of nonconsent, but not to force requirement, force must have some physical element
i. Thompson: high school principal NG though he threatened no graduation unless she had sex with him, went to consent, not force
ii. But: some courts have held that force is any superior force (physical, moral, intellectual, psychological) PA standard (statute)
iii. MPC §213.: MPC reserves “rape” for most aberrant cases; creates GSI – objective standard – lower degree of rape if D compels V to submit by any threat that would prevent resistance by a woman of ordinary resolution 

1. Sets up 2 prong test: is the proposal an offer or a threat? Would a woman of ord res resist it?
a. Pretty flexible test
2. Threat does not have to be a physical one

3. under MPC, Thompson may or may not be GSI
4. Rusk would not be guilty of rape under MPC, may or may not be guilty of GSI
2. MTS case: No force required beyond the act itself w/o consent
a. Small minority view, though several states have made nonconsensual intercourse criminal w/o force (grading issue)
b. Silence means no consent – consent must be freely given

i. yet this decision gives no definition of Nonconsent
ii. no definition of “freely given”
c. Judge in case read nonconsent into statute and read force out.
3. Rationale for force req’t/concerns with a nonconsent only crime

a. Grading issue, rape is considered a crime of violence, severe sanctions 

b. Mistakes possible

i. Issue: can’t eliminate errors from the law, Q of which side you would rather error on

c. Culpability concern, some objective manner of communicating lack of consent

iv. Resistance

1. Resistance – about half of states still have by statute or judicial construction of force requirement that V “reasonably resists”

a. ????in most states there must be evidence of resistance overcome by force OR evidence that she couldn’t resist for fear for her safety??? Is this right???

b. Often displaced by Q of whether V reasonably feared serious bodily harm

2. More often read as a requirement somehow implicit in the elements of force or Nonconsent
a. Ex: Warren – her lack of resistance meant attacker NG

v. Deception

1. If V’s consent is induced by fraud, it is valid and D is NG of rape; if the fraud is about the nature of the act itself, consent is not valid, there is rape

2. Fraud in the inducement: not rape
a. People v. Evans – D lures naïve college girl V to apartment, “I could rape you. I could hurt you” they have sex w/o force. No rape, reasonable doubt as to whether D knew his statement would be interpreted as a threat of force.

b. Boro v. Superior court – doctor lies and says sex necessary to treat disease, lied, not rape.

3. Fraud in the factum

a. If the doctor had said he needed to penetrate her with a surgical instrument, but used his penis, that would be rape.
c. Mens Rea

i. MR for use/threat of force: basically D is required to have knowledge as to whether he is making a threat

ii. MR w/ respect to V’s lack of consent – Varies a lot across jurisdictions, policy issue
1. basic rule: D must generally be at least negligent

2. Negligence view (majority) – most cts: permit a MoF defense as to consent, but only when D’s error as to consent is honest and reasonable; Fisher 
3. Strict Liability view (minority)
a. Commonwealth v. Sherry: 3 doctors took nurse to house, had sex w/her after she said no, though she offered no other resistance.  
i. D’s mistake as to consent cannot be reasonable if V verbally said no.  
ii. D’s sbj view irrelevant.
4. Evaluating the (prevailing view) Negl standard:
a. Pros: may increase incentives for D to more carefully assess girl’s behavior/consent; rape is so serious that we want to impose high duty of care
b. Cons: might not effectively overcome jury’s attitudes that negligence is sufficient; problems w/ fluid social norms; L not PF (maj reason for force req’t)
5. 3 conditions needed for Reas care standard to work:
a. social norms stable
b. norms widely shared
c. norms just
d. And in rape situation, none of these met, still going through cultural shift, so do we mean reasonableness as descriptive or prescriptive?
d. Reform

i. Possibly introducing degrees of rape, way of addressing no force, nonconsensual intercourse

ii. Four sets of issues:

1. What is the law? Where is the line drawn?

a. See basic outline of maj view of crime

b. Gives clear notice

2. What assumptions about behavior does this legal judgement reflect?

a. Discussion of perception that rape law is unfair to women

i. Which side of the subjective reality does the court choose to believe?

ii. Must protect all women, not just “good” women, otherwise it pushes all women into one box

3. What problems does it raise? What safety/security incentives?
a. protects only interest in bodily injury/physical safety; arg about dignity

4. What solutions can there be?

a. NJ approach – read out force

b. NY approach – leave law same, look to other remedies like education, civil remedies

c. Disc of free choice – if we make situations like Lovely (drifter, relationship, must consent to sex or leave) rape, are we really making the victim better off?

VII. Homicide

a. Basics

i. Central issue is one of grading; difficult because we have less of an intuitive framework for discussing degrees of guilt and punishment
1. first degree: death or life w/o parole or life
2. second degree: up to 25 years
ii. CL framework prevails, even in states that have adopted the rest of the MPC for everything else

1. Problems w/model:

a. Prosecutorial discretion

b. MPC writers arg that we should focus on heinous nature of crime/aggravating factors for assigning highest punishment

c. Premeditation as both over/under inclusive (ex: Anderson)
iii. CL framework: about half of the states; traditional language and interp has stronger hold in homicide than in other areas of the law
1. First degree M = malice (intent) + w, d, premeditated
a. OR malice + enumerated felony

2. Second degree M = malice (intent) 
a. OR “Malone–style recklessness” (great disrespect for human life)
b. OR Felony inherently dangerous to human life (IDHL) + Independent
i. abstract test vs. circumstances test

3. Voluntary MSL = passion + adequate provocation
4. Involuntary MSL = gross negligence 

a. OR misdemeanor if state still applies that rule
iv. MPC framework: rest of the states are fairly similar
1. Murder
a. Purpose/Knowledge 

b. Extreme recklessness or indifference to life
2. Manslaughter

a. ordinary recklessness

b. EED
3. Negligent homicide

b. Intentional Killing

i. CL distinguishes between M1 and M2
1. M1: malice + w, d, and premeditated

2. M2: malice OR Malone-type recklessness
3. malice is just a technical word that means intent to commit the act
ii. Premediation – 2 views on interpreting it – Intent v. Reflection
1. Intent – PA and half states—premeditation means intent to kill; no time is too short 
a. Carroll: D shot abusive sleeping wife.  Ct held that intentional nature of killing satisfied the premeditation requirement.  
b. If intent is M1 then what is left for M2? 

i. Intent to injure in a way that results in an unintended death

ii. Generally the distinction between an intended death and recklessness

2. Reflection – Cal, other half states – prove not only opportunity for reflection, but that the D actually reflected (otherwise it still obliterates the 1st v. 2nd degree difference)
a. Recently a bit of a trend in this direction

b. We don’t actually go so far as to require opp for meaningful reflection, any reflection satisfies

c. Three factors to consider in whether there was actual reflection, from Anderson:

i. Planning activity

ii. Facts about prior relationship w/ V

iii. Evidence regarding the manner or nature of the killing (shot between eyes shows more forethought than misaimed shot)
d. While this may not capture all aggravated killings, comes back to disfavor of broad, unstructured discretion, push toward rules

iii. M2 and Malone recklessness: D’s mens rea falls short of knowledge, but creates high risk of death

iv. Considerations in Grading Homicide:

1. Substantive: policy concerns – dangerousness, deterrence, impulsive v. premeditated killing

2. Administrative: workable category to sort – best way to prevent inconsistent results?
v. MPC – only 1 category for murder
1. Purpose, knowledge, or high recklessness
2. Looks to heinous or aggravating standards for 1st degree murder

vi. Manslaughter

1. Rationale for the category:

a. Less culpability – keeping the meaningful grading of categories

b. Social protection – these perps are perhaps less dangerous
2. Three views on adequate provocation:

a. CL: Vol MSL – passion + adequate provocation

i. Why rationale for provocation?
1. Conceding frailty of human nature

2. Distinction in culpability/dangerousness

a. But: immoral conduct shouldn’t make V less protection worthy; attributing conduct to extraordinary situation diminishes personal responsibility

ii. Strict view – Girouard – words never enough
1. Girouard: D killed wife after nasty argument – ct says that words alone are not ever enough to count as provocation to mitigate murder charge

a. Physical actions needed – witnessing adultery, assault, mutual combat, injury/abuse of close relative of D

2. No cooling time – killing must be committed just after or during the provocation; if there’s time to cool off, there is not a defense

3. 2 positions on this rule (descriptive and prescriptive):

a. normal people don’t lose self-control over insults

b. people shouldn’t lose control over insults

iii. Broader modern – Maher (minority) – send it to the jury
1. Anything that causes reason to be overwhelmed by passion, rendering one “out of control”
2. Better that jurors decide what qualifies as ordinary human reactions/provocation; even words may qualify

3. Maher: D saw wife go off with guy into woods, just before going into the bar person tells D of wife’s infidelity; basically lets it all go to the jury to decide what’s provocation and what’s cooling time

b. MPC: Extreme Emotional Disturbance (OR ordinary recklessness) – let the jury decide
i. EED: was the emotional disturbance reasonable?
1. Given the D’s subjective understanding of the situation, is D under EED?

2. If so, is this distress reasonable from an objective evaluation of the facts as the defendant subjectively believed them to be?

ii. Casassa: he was romantically obsessed; stabbed her.  D met first part of test but not second.

1. Danger that jury would mitigate because they believe the V less protection-worthy

a. Ex: homosexual advantages triggering violent reaction
iii. Fewer restrictions on extenuating circumstances that may reduce a killing to MSL

1. Specific provocative act is not required to trigger EED defense

2. Words alone can warrant the instruction

3. No cooling-off rule

3. What’s the reasonable person standard?  Schul doesn’t think MPC, traditional, modern approaches differ much

a. MPC (and others) look from “pt of view of a person in the actor’s situation under the circumstances as he believes them to be”

i. Takes into account personal handicaps and external circumstances; rejects idiosyncratic moral values

ii. ???dLook at things affecting gravity of provocation (age, sex, sodomy, etc)

1. Ignore things that affect degree of self-control (taunts, impotence)

b. Problems w/this –

i. Age and gender often require tailored stnds

ii. Doesn’t take cultural norms into account

1. me: maybe a good thing, normative stnd

iii. BW are often not considered provoked

iv. May result in ‘blame the V’

c. Reckless and Negligent Killing

i. CL: Involuntary MSL

1. Criminal (gross negligence); high and unreasonable risk of death
a. Two aspects to determining Crim negl

i. Is the (harm times prob of harm) MUCH greater than benefits?

ii. Should D have been aware of this?

b. Welansky: night club fire, D, the owner, was in the hospital when it happened; 

c. Williams case – Indian couple, babie dies of infection – statute uses a general negligence standard

d. Why crim sanctions?

i. Fault – culp so great the money damages aren’t enough punishment; retributive idea

ii. Deterrence – maybe civil law isn’t great enough deterrence here

e. P.434 n.2 and p. 437 n.6 as crucial to course?
2. some follow the unlawful act doctrine; substantial majority of jurisdictions have abolished it
ii. MPC: Negligent homicide

1. Criminal (gross) negligence

d. Felony-murder: D is guilty of FM if he kills another person, even accidentally, during the commission or attempted commission of a felony.  Some have abolished by statute or common law development; majority still have it, but cts apply it grudgingly 
i. Basics:

1. malice in these cases is proved by the commission of the felony itself
2. If felony is one enumerated in the statute, then M1

3. If not enumerated, but meets inherently dangerous test, then M2

4. Doesn’t have to be foreseeable – People v. Stamp: D robs V at gunpoint.  After D leaves, V dies of a heart attack brought on by fright of robbery.  D is G or FM.

5. Michigan: no FM rule, ct abolished it

6. FM vs. Recklessness

a. Dangerousness req’t lower stnd for FM

b. Conscious awareness not req’d for FM

c. Jury doesn’t make decision – judge decides if its an applicable felony

ii. Three limiting doctrines

1. Inherently dangerous to human life (IDHL)
a. Two tests:

i. Abstract (CA) Henderson: look at the elements of the underlying felony in the abstract, rather than in the particular case.  As long as any branch of the statute is not inherently dangerous, then felony does not qualify for FM.  
1. Majority of the courts take this approach to IDHL test

a. Definition of the felony become very important in these jurisdictions 

2. Approach taken by courts that view FM rule with disfavor, do not wish to extend it

3. People v. Phillips: chiropractor charges parents of sick girl for bogus medical treatment, daughter dies.  Larceny not inherently dangerous.
a. But wouldn’t D’s conduct have been sufficient for Malone-type recklessness?

b. Ct unapologetic of artificial test, this is an artificial rule

4. People v. Satchell: possession of a gun by ex-felon, still not inherently dangerous. (more extreme version of this)
ii. Circumstances (RI): Court looks to the facts of the present case.  Felony not dangerous in the abstract can support FM if performed in an obviously dangerous manner.
1. Stewart: claims that she didn’t know baby wasn’t being fed since she was on drugs. G of FM.
b. Some courts have held that it has to pass both tests

2. Independent felony (merger doctrine)

a. Overturned in many jurisdictions, he doesn’t seem to care

b. Homicide must result from conduct that has an independent felonius purpose (we can’t punish people twice for what’s really the same crime)
i. People v. Smith: D accidentally kills V while committing felony child abuse.  Held no independent felonious purpose.

c. Which felonies merge:

i. Do merge: MSL, assault w/deadly weapon, felony child abuse, battery

ii. Don’t merge: Armed robbery

3. Killings not “in the furtherance of”

a. US v. Martinez – driving around to place bomb, electronic signal makes it explode, killing one of the other crims, prosecuted Martinez under FM.  

b. Three approaches to whether FM applies when the victim is one of the criminals
i. Victim limitation – minority view 
ii. Agency limitation – only applies when the shooter is one of the felons, majority of the jurisdictions
iii. Proximate cause – as long as causation, FM applies, also a minority view
iii. NOTE: Limitation 1 knocks out felonies not very dangerous; Limit 2 knocks out very dangerous – left w/ middle dangerous for FM doctrine, weird result
iv. Policy arg over FM

1. pro

a. deters negl and accidental killings?
2. con

a. Horizontal portability of fault that we do not otherwise allow

b. possible wasate of resources in punishing the FM who wouldn’t otherwise be liable

c. huge departure from principles of culpability

d. disparity of punishment to fault

v. Differences resulting from the FM rule (consolidate this w/stuff in the basics section of FM)
a. Conscious awareness of the risk of death is not required

b. Usually judge decides as a matter of law whether the felony qualifies (rather than discretionary jury or prosecution having to argue it)

c. Pros doesn’t actually have to prove elements of the murder

d. Potential unfairness from a felony that requires ordinary recklessness itself then triggering mens rea to satisfy M2

e. Instances where there would not even be civil liability for death, but results in murder conviction

f. Automatic nature – not a rebuttable presumption

e. Death Penalty

i. Basics
1. Institutional framework of the death penalty

a. “guided discretion” – Furman principle

b. DP must be individualized – Woodson 

2. Philisophical issues raised; for crim law: deterrence is one of the main ones

a. Pros: Deterence (though arguable); Retribution

b. Cons:
i. Chance of error

1. you could assert this toward much of crim justice system, but particular importance when irreversible action of taking life of the convicted

ii. Biased/racist application

1. same

iii. Consistency and guidance are hard to mesh w/each other

iv. Sanctity of life 

ii. Post-conviction review – examining the issue of error in the system
1. Those who favor DP must make an assumption about adequacy of counsel (which doesn’t play out in reality)

2. Handling error – is it just a utilitarian calculus, or do we need more certainty when dealing with the DP

a. Ex: desperate need for better indigent defense

3. Why a system of post-conviction review?

a. Problem of effectiveness of counsel not genrally raised on the record

b. Newly discovered evidence

i. No right to a new trial with new evidence – prosecution likely to fight it; some jurisdictions don’t allow it 

ii. Only a handful of states allow post-conviction DNA evidence introduction; even in best conditions, only available in a handful of cases

1. issue: do we really want to put absolute faith in DNA?  If we do this for exoneration, what about conviction?

iii. Constitutional Requirements

1. Original intent – framers contemplated sys of DP, but where do we go from there?  “evolving standards of decency” (Gregg)
a. Public opinion polls tend to show widespread support for the DP, though might be more of a moral view in the abstract than support for its current implementation
2. 8th Amendment issues
a. Basics –

i. Furman: guidance

ii. Woodson: discretion
b. Furman principle: system must provide not only proportionality, but guidance and predictability in imposing DP
i. How defendants are selected to be put up for DP

c. 8th Amen draws its meaning from “evolving standards of decency”
i. Gregg v. Georgia; Two prong Constitutional test:

1. punishment must not involve unnecessary and wanton infliction of pain

2. punishment must not be grossly out of proportion to the severity of the crime

3. Note: Thus, bringing in a mixed theory of punishment

ii. The test applies to DP, in other instances (ex: 3 strikes law), the S.Ct. really isn’t going to listen to challenges based on 8th Amen

1. Issue: yet many state courts are willing to do so, based on their own constitution

d. Gregg: system of bifurcation, trial for murder, then sentencing proceeding w/ 10 specified aggravating circumstances, one must be found before imposing DP

i. Still potential problems:

1. aggravating factors listed are so broad that it doesn’t give true guidance
2. pros also don’t get much guidance in when to seek DP
ii. S.Ct. rejecting these args – decision to withhold mercy is different from decision to impose DP
e. Tension in the line of precedents; Rules v. Discretion; DP can’t satisfy both imperatives of guidance and discretion; in practice, these two are very much in conflict
i. Woodson/Lockett: precluding limits on jury discretion

1. Woodson; can’t have mandatory DP statutes

a. Disproportionality

b. False appearance of consistency (shifting more discretion to prosecution choice or jury null)
2. Lockett: jury can’t be prevented from considering anything as a mitigating factor

ii. Furman/Gregg: requiring guidance and limits on discretion
iii. Callins: Blackmun looks at this and says DP needs to go; Scalia looks at this and says one of the lines (woodson) needs to go

3. Race: McCleskey v. Kemp – and the Baldus study
a. Study used in case shows

i. Under protection of black victims

ii. Most discrimination on basis of victims who are white

1. if V white, you’re 4.3 times more likely to get DP 

b. There is an 8th Amen arg in this case – substantial risk of arbitrariness

i. Baldus study didn’t demonstrate a constitutionally significant risk of racial bias
ii. This doesn’t demonstrate risk, demonstrates that it is being imposed unfairly
c. 14th Amendment claim:  
i. Test: whether institutions are purposefully discriminating
ii. Majority also talks of risk of discrimination along facial features, etc – but those things aren’t protected by 14th amendment, and race is

iii. Blackmun’s dissent: this did meet normal burden of proof, majority departed from normal preoponderance standard by requiring “exceptionally clear proof”
d. Unclear what solution is:

i. No DP

ii. Gregg-style guidelines to prosecutors, addressing the intermediate level unguided discretion

VIII. Attempts
a. Basics of Secondary Liabiltiy
i. Attempt 

ii. Complicity

iii. Conspiracy

iv. The liability requirements kind of piggyback on the underlying offense

b. Attempt elements:

i. MR: Specific intent to commit a crime (even if attempt statute is silent as to MR)
ii. AR: Act in furtherance of that intent that goes far enough toward completion of the crime

c. Introduction and Mens Rea
i. Issues in the bkgd material

1. Grading – penalty for attempt is usually a reduced factor of the punishment for the completed crime
a. MPC (a few states): same level as completed crime for sake of punishment (excepting capital and life in pris crimes)

2. Definition – statutory definitions of the crime of attempt are usually minimal
3. Mens rea – for an attempt, specific intent or purpose to produce the proscribed result (even if completed offense would require lesser MR)
a. Really two types of MR:

i. Intent to commit the act

ii. Intent necessary to commit the crime

b. MPC, same
d. Actus Reus of Attempt – must have committed some act in furtherance of the crime

i. For an exam Q – you’d want to examine facts under each test

ii. Several tests (last act and totality not in use anymore) 
1. Dangerous Proximity: is what remains to do significant? Temporal or spatial closeness to the target
a. About half of US jurisdictions follow this CL test (rest mostly do 3 or 5)

b. Rizzo: Ds were searching for robbery V, but didn’t find him; police found/arrested. Ct said no attempt because they didn’t get close enough to the crime.
c. Duke: Ct reversed conviction of man who agreed to meet a person he thought was a 12 year old girl. Only preparation – she wasn’t there yet.
d. No abandonment defense, but prox test leaves room for locus penitentiae
2. Substantial step test: has there been a substantial step towards the commission of the crime? 
a. Essentially in line w/approach of the MPC

3. Substantial step + renunciation defense

a. Purpose of prep/attempt distinction: give potential criminals time to change their minds and walk away 
b. Renunciation defense only works if D changes mind of own will; not b/c he thought he was going to get caught (see Jackson)
4. Equivocality test: does the conduct clearly manifest criminal intent?
a. would a reasonable person see that conduct and say res ipsa loquitur
5. MPC test – melds substantial step and equiv tests: attempt when D commits substantial step 
a. substantial step: if its strongly corroborative of the actor’s criminal purpose
i. and there is defense of renunciation 

b. Jackson: has gone to bank to rob it, too crowded, they wait a week to try again; woman tips off cops, when robbers go back they see surveillance and drive around until arrested

i. No defense because they’d already engaged in substantial steps

c. most fed cts and half states follow this test
iii. Problem with tests 1-3 is that they don’t address problem of the firmness or reliability of intent, we are dependant on confession

1. McQuirter: black man accused of following white woman, attempted rape

a. Must have mens rea as well as actus reus

e. Stalking – example of crime that can fill gap in prep/attempt

i. Requires repetition and intent to cause fear

ii. Problem is how to be broad enough w/o being too broad

f. Policy args of Abandonnment as complete defense:

i. Pro

1. encourage perps to stop short of completing the crime

2. shows D isn’t dangerous if he’s abandoned the plan

3. Lack of intent to carry through – the mens rea element

ii. Con

1. probably little deterrent effect

2. lack of dangerous in this situation doesn’t prove general lack of dangerous in this person

3. Don’t need to show intent to carry thorugh crime to have mens rea; just criminal intent orignially

g. Two CL crimes that are preparation acts:

i. Burglary – entry into a structure w/intent to commit a crime

ii. Assault – attempt to commit battery

IX. Group Criminality

a. Accomplice
i. Basics
1. Amer law punishes accomplices the same as principals

2. Aiding and abetting is not form of vicarious liability – D is being held personally liable for his/her actions in facilitating a real crime
ii. Mens rea: 
1. Three aspects:

a. Purpose to aid or encourage other to commit crime
b. Purpose in conduct (stake in venture)

i. Was D getting something out of the crime?

c. Parity as to result; only need MR of principal as to result

i. Difficult to distinguish this outside of homicide

ii. Look to McVay case

iii. See p.626 n.1 – conduct v. result, make rational arg each way

2. Knowledge of the crime is not enough

3. MR req’d of principal different from that requ’d of the accomplice

a. Principal must actually have req’d MR of crime for D to be liable as accomplice; State v. Hayes
iii. Actus reus: helping or encouraging
1. One who aids, abets, encourages, or assists another in the performance of a crime will be liable for that crime

a. Encouraging or approving words are enough

b. Failure to intervene not enough

i. Unless duty to intervene

ii. Like rest of crim law’s reluctance to import affirm duties

c. Can be guilty of attempt

2. Even if the same result would have happened w/o the accomplice’s actions, he can be liable as an accomplice if he acted with the required mens rea

3. Tally
b. Corporations and other entities

i. Corps have only become very important in past 4/5 years as sentencing guidelines have kicked in; computing loss by the harm makes higher stakes and a higher incentive to prosecute

ii. Basic CL test of corporate criminal liability – from vicarious liability test in Tort:

1. an employee commits a crime

2. w/in the scope of employment

a. broad: as long as act occurred while offending employee was carrying out a job-related activity
3. w/ the intent to benefit the corporation

a. may be other intentions, as long as this is one of them

b. doesn’t have to actually benefit corp, just intend to do so
iii. Hilton Hotels: corp liable even though employee’s act went against its own policies and the manager’s command; no defense once the test is met; even if corp specifically disaprroves of the behavior, will be liable
1. Current law: corp liability for true crimes, not just reg offenses

iv. What does this form of liability serve?

1. deterrence

a. how effective is it, especially for crimes against corp policy

2. stigma

a. but is it wrong to stigmatize a corp that isn’t morally culpable?

b. Is it fair? Fair to shareholders?
3. fine

4. corporate compliance programs (probation basically, see handout – sys of compliance and due diligence to keep the crime from happening again)

v. MPC test §2.07
1. Reg statutes w/o SL

a. No need for highest managerial authority

b. Due diligence is a defense

2. Reg statutes w/SL

a. No due diligence defense

b. “violations”

3. Omissions of duty imposed by law

a. No due diligence defense

4. CL crimes

a. No due diligence defense

b. Requires proof of highest managerial agent

vi. Note: vicarious liability for the corporate entity, but vicarious liability never permissible for individuals

1. Gordon; S.Ct. reversed case out of hand, no crim liability for an individual in absence of personal participation

c. Conspiracy

i. Overview –
1. Liability extends to reasonably foreseeable crimes
a. Conspiracy is a partnership in a crim purpose

b. The act is the agreement

c. Conspiracy kicks in way before attempt

2. Purpose of conspiracy law:

a. Like attempt, stop conduct before substantive crime is committed

b. Group activity more dangerous (more likely to succeed, more pressure not to back out)

c. Prosecutorial advantage

ii. Elements

1. AR: agreement to commit an unlawful act is the act
a. MPC/many states don’t additionally require an overt act by any member, federal consp statute does

2. shared purpose or stake in the success of the joint venture

a. MR: purpose to agree and achieve the object offense

iii. Consequences of a conspiracy charge – advantages for the prosecution
1. Co-conspirator exception to the hearsay rule; Krulewitch: hearsay evidence can be admissible if it is specific to the conspiracy to commit the crime

a. Krulewitch limits co-conspirator exception – can’t admit conversation that happened after conspiracy ended

b. Justification:

i. Agency – one who as authorized another to act to some joint end will be held responsible
ii. Exception to penal interest

iii. **Blame shifting statements don’t fit into this justification

c. Problems:

i. Unreliable, shouldn’t be allowed

ii. Judge can consider hearsay evidence in determining if D was member of conspiracy, thus admitting hearsay evidence -- circular

2. Liability for crimes of co-conspirator; Pinkerton rule

a. Co-conspirators are liable for each others’ acts if:

i. There was a conspiracy
1. Pinkerton seems to allow ‘continuous conspiracy’ where agreeing to do an act makes liable for other person doing that type of act 

ii. The crime is in furtherance of the object of conspiracy

1. ask: what was the purpose of the conspiracy?

2. Bridges – he goes to get friends to continue fight, unknown to him, friend brings gun; under Pinkerton, Bridges is liable for murder based only on negligence

3. Luparello

iii. The crime was reasonably foreseeable
1. cts generally liberal in finding that the acts were natural and probable consequences of the conspiracy

2. Minor player exception doesn’t really help: Alvarez – cocaine deal gone awry, bystander guilty of murder on pinkerton doctrine, ct applied Pinkerton, said he must have been aware (as part of the conspiracy) that deadly force might be used
b. MPC (and maj of states) rejects Pinkerton, only liable for crimes of co-consp when conditions for accomplice liability are met; §2.06(3)
c. Problems:

i. What about LPF

ii. ‘foreseeable’ can get D convicted of M1

X. Exculpation

a. Generally three types:

i. Pros has failed to establish one or more of the required elements of the offense

ii. Justifications

iii. Excuses

b. Justification – accept responsibility for act, but deny that act was wrong
i. Self-defense: was it objectively reasonable for D to believe he was in imminent danger of GBH?
1. Requirements; Peterson:
a. Threat of unlawful force

b. Danger must be imminent
i. Ex: Norman case, finds danger not imminent

ii. Exception: Ha – threat to kill Ha in the future, S-D justified because of future threat ???

iii. MPC: relaxes immenence to immediacy

iv. Issue: maybe imminence should be a proxy for necessity; would solve the BW problem

c. Response must be necessary
i. Response must be proportional (deadly force only for deadly force)

d. Must be reasonable fear of harm/reaction (objective standard)

i. Goetz – reasonable belief of robbery, in NY mistakes must only be reasonable (genuine threat not required)

ii. Racial profiling

iii. What is reasonable? How do we decide?

1. Descriptive standard: typical person in society, including popular prejudice (think jury in Goetz case)

2. Normative standard: judgement of how people should act/feel in the situation

e. Proportionality – must face great bodily harm (GBH) if using deadly force in S-D

i. Can use deadly force to protect yourself against robbery, but not lesser degrees of harm

f. Two more (w/caveats)

i. No retreat available

ii. Can’t be the initial aggressor

1. in some instances this req’t is out of touch w/reasonable behavior

2. Ex: Allen v. State

2. Reasonable but mistaken belief: imperfect self-defense – many jurisdictions will reduce murder to msl for reas but mistaken belief
3. MPC §3.04 and §3.09 seem to conflict over ‘reasonable’ 

a. §3.04 doesn’t contain word ‘reasonable’

b. §3.09 says no D for unreasonable belief if you’re charged w/ crime requiring MR of Negl or R

4. Racial profiling discussion – reasons for discomfort:

a. Diff in comparative risk v. absolute risk

b. Diff in actual relevance v. assumed relevance

c. Diff in private cost v. social cost (social pollution, setting forth negative feelings)
5. Defense of another:

a. Widely accepted rule – someone who comes to the aid of a person in peril can use deadly force if under the same circumstances the person being attacked would have justified in using deadly force; MPC §3.02
6. Battered Woman’s Syndrome

a. Reasonable standard generally not relaxed for BW

b. Prerequisites for a justified killing in S-D still apply: unlawful force, imminent, threat of GBH, necessity; Norman; Kelley
i. Norman – D shot husband in sleep, no defense b/c no imminence

1. MPC would help here – knocks imminence to immediacy 
c. BWS evidence to bolster D’s credibility for not leaving & reinforce her genuine fear and belief in necessity to kill husband – but not to prove that her state of mind was reasonable; Kelley
i. Helps jury understand D’s position, but still judged by obj stnd

ii. Problems w/BWS:

1. Slippery slope – how do you compare other, relatively comparable syndromes, like stressed urban dweller

a. Issue: But maybe this is okay, sbj stnd

2. Blaming victim – V still had right not to face death penalty before trial

3. Pacifism: don’t want to legitimate deadly force as means of solving disputes

7. “other syndromes” – child abuse, holocaust survivor, etc
8. Problems w/individualized stnd:

a. Deterrent effect may be reduced severely from too much subjective reasonableness
b. Incapacitation concerns – even if Goetz isn’t culpable, we don’t want him riding around in the subway

c. Social v. private cost of allowing race be in ‘reasonableness’ calculus
ii. Necessity – arguing that D has chosen the lesser of two evils; abiding the law would have caused more harm than disobeying it – triggered by external event
1. MPC §3.02(1) – if the actor correctly believes its necessary to avoid a greater harm, necessity is a defense – if reckless or negl assessment, no defense
a. Intentional killing is allowable if net gain in lives – but procedure for deciding must be fair – MPC comment 

2. Requirements:

a. Proportional – harm avoided must be greater than the one committed: net social gain (obj standard, ct makes this calc)
b. Must be no alternative
c. Imminence

i. Though, Unger – not req’d when he escapes to avoid rape/death

d. Situation not created by the D

e. Harm being avoided does not have to be GBH

3. Dudley v. Stephens and related discussion

a. No right to save your own life at the expense of an innocent person
b. Right to resist aggression sometimes trumps the innocents’ right to lives

4. Can’t use this defense where the legislature has already spoken
a. Ex: if law against distrib needles, you can’t continue to do so and then claim necessity in preventing spread of AIDS

5. No defense based on economic necessity
6. Normally you can’t use a CBA to justify taking a life, but if you have huge gain to be made by killing only one person, maybe its justified (Utilitarian view)

a. Ex: 4th plane on 9/11

7. Torture

a. Illegal

i. Our law:  18 U.S.C. 2340 (A)

ii. Int’l principles/treaty – we’ve ratified Convention Against Torture

1. Renderings – sending people to countries where they will carry out torture

a. issue: this would basically be accomplice liability – aiding and abetting

b. Pub Comm Against Torture v. Israel (??read/skim case)
c. Excuse – the act was wrong, but D shouldn’t be held responsible
i. Three components of blame:
1. choice to act or not

2. conscious awareness of wrongdoing

3. capacity to comply with the law

a. this is where insanity defense comes in
ii. Insanity – complete defense if D can show that s/he was legally insane at the time of the crime

1. Three tests

a. M’Naghten – cognitive – D did not understand the nature of his act OR did not know that the act was wrong; because of mental disease
b. Irresistible Impulse – a teeny wedge for volitional – completely unable to control conduct
c. MPC – cognitive and volitional – two prongs
i. D unable to appreciate wrongfulness; OR

ii. D lacked substantial capacity to conform his behavior to the law

1. commentary: sufficient if the impairment is substantial; doesn’t have to be complete (not as strict as the first two tests)

2. Must be result of mental disease
a. BWS – mental, but not a disease

b. Drug addiction – disease, but not mental (Lyons)
3. Justification of insanity defense
a. Ds w/o mens rea are not culpable, not responsible moral agents due to mental deficiency; unfair to punish them
b. Little deterrent value by punishing the insane (King v. Porter)
i. But – may have general deterrent value for those who might feign the defense

4. Practical effect – 

a. Many states have mandatory commitment of those aquitted on insanity defense – may end up spending much longer confined than sentence that would have been served if guilty

iii. Changing patterns of excuse

1. RSB (rotten social background) debate

2. Why shouldn’t they be able to use insanity defense?

a. Still fault – at some point there was conscious choice when they first took the drug

b. Harder to believe in these cases that people couldn’t choose otherwise – still had capacity to abide by the law

c. Gap in social protection

i. What do we do if they are aquitted?

3. These args don’t really address whether its still appropriate to bring the full weight of strongest punishment to bear on the offender

a. LPF – the mantra of the semester
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