Torts Checklist
Negligence Prima Facie Case

Duty

Duty not to create unreasonable risk of harm

More difficult to show duties to act when not cause of situation

Special relationships, etc.

Breach of duty, Negligence

Reasonable Person Standard

Several factors exist to help define

Hand test

Reverse Hand test (strict liability with negligence defenses)

Calabresi-Hirschoff test

Negligence-per-se

Custom

Statutes

Actual causation

“But for” test

Not very restrictive

Proximate Causation

Foreseeability

Cardozo

Legal question

Each ∏ must be foreseeable

Andrews

Factual question

If any injury is foreseeable, then recover subject to limitations of jury

No Defenses

Duty

Historical perspective - Laissez Faire + special relationships

Physical injuries

Control (over the agency of harm)

Foreseeability (that one’s actions would cause harm)

Assumption of duty to the exclusion of others

Special relationships

Companions, family, etc.

Common carrier and innkeeper

Business relationship

Modern extensions

Third party special relationship, Tarasoff
Negligent entrustment, Vince v. Wilson
E.g. giving drunk person keys to car

Landowner liabilities

Trespassers - Person on property without knowledge or permission of owner

Children are owed greater duty in case of attractive dangers

Must warn of serious risks

Licensees - On property through invitation but to no benefit of owner

Must warn of any known risk

Need not search out risks

Invitees - Present on land to benefit of owner

Duty to search out and protect against dangers

Modern extensions

Attractive nuisance-children

Technical trespass-unmarked private land with higher duty than normal

Constructive consent to presence on land

Hines case, if would have occurred to other category of person would be negligence, then duty to trespasser as well.

Rowland v. Christian reasonableness rule

Duty of reasonableness under the circumstances, considering:

Old version status

Foreseeability of harm

Moral blame worthiness

Availability of insurance

Cost-benefit equation should be used along with Rowland rule, Erickson v. Curtis
Coase theorem

Governmental liabilities

Traditional - King can do no wrong, 11th Amendment

Only bars damage actions - injunctive relief is unfettered

42 USC §1983
Permits lawsuits against state and local officials in fed cts

Must be Federal or Constitutional tort

While officials may defend with good faith immunity, municipal gov't may not, Owen v. City of Independence 

Limits to §1983

No respondeat superior except when liable action was in furtherance of an official policy or custom (Only way to get  state gov.)

∏ must show standing-harm exists to be redressed

No punitive or presumed damages, must be actual damages

Must be misfeasance, can't be nonfeasance, De Shany case

Immunities, affirmative defenses

Judicial or prosecutorial act

Beuractratic, executive and administrative functions carried out in good faith while acting in compliance with federal law

Federal Tort Claims Act

Waives immunity for federal government, federal officials

Limitations

Must be a tort under state law

Intentional torts are not actionable 

Unless committed by law enforcement officials.

Actionable under other theories like negligent entrustment, etc.

No actions allowed under strict liability 

No jury 

No punitive damages

No fee shifting

Limit on ∏’s attorney fees

Affirmative defenses

Discretionary function is immune even if it was abuse, Berkovitz 

The more narrowly defined the activity, the less discretionary it is

Distinct from ministerial functions

Intramilitary torts - Feres --no liability

Government contractors, Stencel, Boyle
Must be produced to government specifications

Product specs must conform to government specifications

Contractor must have informed government of any known risks

Biven’s Actions

Certain constitutional violations yield to suit against fed officials in fed ct

4th, 5th, 8th amendments

Officials have same common law immunities as under §1983

Can get jury, punitive damages, presumed damages

Non-physical injuries

Emotional harm

Direct

Common law-no damages

Impact test - poor because easy to manipulate

Physical manifestation + foreseeability - abandoned

Pure emotional distress
Exposure phobia

Unpredictable damages

Requirements

Serious fear

Reasonable fear

Cause in fact

Some jurisdictions require

Lesion

Only exposure

Manifestation of condition itself

Often annexed to medical monitoring claim

Can't sue twice for same injury-single judgment rule

Some jurisdictions allow for second action after disease manifests itself

Proximate causation limits liability to foreseeability

Indirect

Traditional rule-no recovery

Foreseeability, Huggins
Zone of Danger, Tobin v. Grossman
Must be within zone of danger

Must have contemporaneous awareness

Harm must have been serious

Must be close relative

Must show serious emotional harm

Modern requirements, Dillon v. Portee
Closely related to injured

Physical proximity and contemporaneous observance

Extraordinary emotional distress

Wrongful birth, etc.

Wrongful birth - Action by parents who allege that they could have avoided conception or would have aborted but for the negligence of the physician

a. Cts unsympathetic for healthy babies

b. Unhealthy babies yield damages further into life

5. Birth related expenses are usually recoverable

6. Child rearing costs are usually not recoverable

7. Parents often get emotional damages

Wrongful life - Suit by baby for negligently caused birth yielding painful life

Theoretical defenses

Have to abort

Child have to be adopted

Child have to be put into state hospital

Have to commit suicide in wrongful life

Wrongful living - Suit for not allowing patient to die

Extra hospital expenses are compensable

Pure economic loss

Distinguishing factors between cases - ∏ more likely to win if:

Definite harm to ∏

Small number of potential ∏s

∆ did not purposefully reduce reliance on product

∏ can control extent of liability exposure

∆ knew of reliance (can be inferred to be true through price)

∏ has paid for benefit of relying on ∆ through chain of third party

Fiduciary obligation, Bohn v. Cody
Foreseeability that third party would rely on info provided is key to liability
Discuss relative utility of using contracts or torts to assign liability

Breach of duty - Negligence

Definitions of negligence (Reasonable person standard)

Hand test

If B<PL then, injurer pays (definitionally worth preventing)

Reverse Hand test (strict liability with possibility of defeating negligence)

Injurer pays for accidents worth preventing and those not worth preventing

Calabresi-Hirschoff test

Whoever knows more about B>PL is liable

Negligence per-se

Statutory evidence

General Conduct rules, - Violation does not yield negligence per se

Safeguard rules - Violations may allow negligence per se, only supposition
Custom

The custom must have a causal relationship to the injury, Levine v. Russel Blaine co.
Statutes

Statute must be directed at harm to be relevant, De Haen v. Rockwood
Four possible weight given to statutes

Negligence per se, Martin v. Herzog
Prima facie evidence

Evidence toward negligence

No evidence, Brown v. Shyne
Factors that determine what weight should be given

Correlation between violation of the statute and the injury

Legislative mandate more compelling than administrative ruling

Causation

Intent of legislature

Interaction of common law and statutes

Statute codifies common law - Sets common law down with common law exceptions

Statute supplants common law - Sets common law down without common law exceptions

Statute derogates common law - Replaces common law with statute

Proving negligence - standards of proof

Burden of going forward & burden of proof

Constructive and actual notice of danger created

Inference, presumption and established fact

Ordinary and opinion evidence

Direct and circumstantial evidence

Res Ipsa Loquitor (the thing speaks for itself)

Appropriate for situation in which there is no attainable proof of negligence

Possible effects

Presumption - Shifts burden of going foreword to ∆

Inference - Strong evidence toward negligence, but ∏ must still prove

Requirements

Agency of injury in exclusive control of ∆

Accident would not occur in the absence of negligence

No contributory negligence

Multiple ∆s - some jurisdictions require that all be before ct

Medical malpractice

Organizational enterprise liability might be a better approach

Standard of care is defined by custom in the profession, Robbins v. Footer
Informed consent, Pauscher v. Iowa Methodist Med 

Doctors have a duty to disclose relevant issues about risks inherent in treatment, alternatives and likely results

∏ must show would have prevented harm if warned

Standard of disclosure

Reasonable patient rule

What would patient want to know?

Objective easier to deal with than a subjective patient rule

Schuck's article

Physician rule - what doctor thinks is important

Informed consent liability is expanding

Actual causation (but for)

Ness test

A is the cause of B if A is a necessary element of actual, antecedent conditions that, together with others, were sufficient for the injury

Coasian theory

Set up clear rules for liability, and parties will negotiate to most efficient arrangement

Confer liability on the cheapest cost avoider

Calabresian theory

Market deterrence (economics) balanced with collective deterrence (policy)

Causal element was the cheapest cost avoider, so should be liable

Substantial factor

Social causation

Necessary and Sufficient
Traditional Burden of proof, 50+% = total award

Non-traditional causation

Indeterminate ∆

Alternate liability

Market share liability

Products must be fungible

Market must be properly defined

Depending on jurisdiction, all or most ∆s must be present

Exculpation is permitted

Must be no inconsistent verdicts

Joint and Several or only Several liability

Indeterminate ∏

Class action

Proximate causation

Necessary and sufficient, Steinhauser
Direct and natural consequence, Polemis
If any harm is foreseeable, all harms resulting are compensable

Foreseeability, Wagon Mound
If type of injury is a foreseeable result of actions, then liable

Definition of foreseeability, Palsgraaf
Cardozo

Each ∏ must be a foreseeable victim to recover, not just class

Legal question

Use policy considerations in deciding each harm

Scope of the risk test

Was injury within the scope of risk taken

For instance, explosion of can of rat poison that was labeled as green beans is not within the scope of the mislabeling (even though foreseeable)

Andrews

Jury decides what is too remote

If any injury is foreseeable, then all injuries actually caused should be compensated, limited by jury

Intervening causes

Last wrongdoer test

Last person able to prevent harm should be liable

Largely been overruled

Liable unless superseding cause

If same harm as would have happened otherwise, then not superseding

If should have foreseen intervening cause, then still liable

If intervening cause is normal response to ∆s actions, then not superseding

Other doctrines

Eggshell skull

Fire rules

Danger invites rescue

Suicide

Defenses

Contributory negligence

Last clear chance

Conscious, ∏ recovers

Unconscious, ∏ recovers

Inattentive ∏, If both inattentive then no recovery

Automatic Pilot, No recovery

Comparative fault

Pure, ∏ always recovers something

Modified, ∏ recovers only if ∆ 50+% at fault

Mary Carter settlement

Assumption of the risk

Express

Implied

Must have known of risk

Must have voluntarily assumed risk

Immunities

Charitable immunity

Family immunity

No longer used

Still used when negligent exercise of authority over child

Still used when negligent parental discretion, such as food, clothing, housing, medical & dental services, etc.

Damages

Personal injuries

Pain and suffering

Lost Earnings

Lost body function

Mental distress

Hedonistic

Medical monitoring

Health phobias

Wrongful Death

Loss to the estate

Loss to the survivors

Common law - usually cts do not allow both 1,2 but one or the other

Loss of Consortium

Loss of love

Companionship

Services

Sexual relations

Modern extensions

Appellate ct will not overturn a damage award unless it is “so large that, at first blush, it shocks the conscience and suggests passion, prejudice or corruption on the part of the jury”

Remittitor

Additor

Taxes

Damages not subject to taxes

Cts generally do not allow jury to know that taxes will not apply

Mitigation of damages

Collateral Benefits rule

Liability Ins paid some damages... they are not subtracted from award

Absent a statute to the contrary, collateral benefits do not offset a ∏’s award of damages.

Insurance companies often subrogate the case

Punitive Damages

Only for intentional torts - at least reckless

Strict liability

Duty requirement relieved by MacPhereson
General strict liability

Loss created by wandering animals

Nuisance

Trespass

Blasting

Fires

Common Carriers

Innkeepers

Respondeat Superior

Damage to property by an airplane (in some states)

Abnormally dangerous activities, Restatement 2d §519

High degree of risk

Likelihood of serious harm

Risk can’t be eliminated with due care

Not a common activity

Consider appropriateness of the activity

Consider value of activity v danger of activity

Product strict liability, Restatement 2d §402A

Defective condition that is unreasonably dangerous

Must be sale by merchant

Must be product

Need Defect
Consumer expectations test - R2d

Benefit-risk test - R3d

Manufacturing defect

Design defect

Structural defects

Lack of safety features

Foreseeable misuses

Failure to warn

Restatement 3d

Requires alternate design for design defects

Uses benefit-risk test

Looks at entire product to determine riskiness

Causation is always required

Must have foreseeability of unreasonable danger (assumed)

UCC liability (warranty)

Express warranty, §2-313

Implied warranty of merchantability, §2-314

Implied warranty of fitness for use, §2-314

Defenses

Learned Intermediary exception

Privilege

Product alteration

Comparative fault

Product misuse

Assumption of the risk

State of the art - no technology available to know was dangerous

Useful life - product used beyond useful life

Statute of limitations

UCC

Disclaimers

Can be defeated with advertising that claims otherwise

Limitations of consequential damages (sole remedy is to replace or repair) not valid with consumer products, UCC §2-719(3)

Lack of privity

Not valid for express warranties

Usually not valid for implied warranties

Warnings

Unavoidably unsafe products are considered under negligence

Vaccines

Trespass

Nuisance

Who gets entitlement

Unreasonable interference standard

Harm/Utility test

Remedial measures

How to enforce entitlement

Property rule

Leads to injunction, i.e. holder of entitlement can ban activity

Participants can then bargain for right to participate in activity

Liability rule

No prevention

Jury decides what cost of entitlement should be and awards

Only retrospective

Hybrid rule

Damage claim, Jost
Conditional injunction against polluter, Boomer

Ct allows nuisance, but requires 1 time payment

Purchased injunction, Spur v. Delweb

Benefit/cost favors ∏, but equity favors ∆

Ct gave injunction to ∏, but must pay benefit tax

Negotiated injunction

∏ and ∆ can negotiate to allocate costs instead of ct imposed

Defenses

De minimus - questioned activity falls below threshold of annoyance everyone must deal with

Aesthetic defense - violations of aesthetics only (like vision) are not as actionable

Nature of locality - activities endemic to locality (animals in rurality) are not actionable

∏ hypersensitivity

Coming to the nuisance
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