PROPERTY OUTLINE

I.  Introduction
A.  Concepts

Property = a social construct, a man-made system of rules governing the relationship b/w people w/ respect to resources.  The “bundle of rights” includes but is not limited to the rights to transfer, alter, use, and exclude others from interference.  

Possession = proved by physical control and the intent to exclude others.

Ownership = title usually proved by showing documents signed by the previous owner or first possessor transferring title to the present title holder.

B.  Miller v. Schoene (Supp. 2) Cedar trees produced fungus that was destroying apple orchards.  There were a greater number of cedar tree owners, but apple trees had high commercial value.  On request of 10 tree holders, state law gave state official right to investigate and order removal.  Apple owners got compensated for the costs of removing the trees, but not for their value.  

1.  Reciprocal harms and benefits ( to say that one owner was harming the other would presuppose that you could identify which party had caused the harm and done wrong.  That was difficult to do in this case, b/c cedar trees cannot actually harm as inanimate objects, and the owners themselves were blameless.  Economics become useful in assigning liability concerning property rights, where there is always a collision b/w the rights of parties.

2.  Political norms ( While the apple tree owners were fewer in # than the cedar tree owners, they constituted a small group with a common interest, and the cost of organization to lobby for legislation is low. Small discreet minorities may therefore have advantages over large and relatively uninterested majorities.

3.  Economic efficiency ( There was a greater benefit from the apples than there was harm done by the removal of the ornamental cedar trees.  By preserving the resource that benefits the state the most, resources are allocated such that wealth is maximized.  Two types of efficiency-based norms:

a.  Pareto efficiency = occurs when no reallocation will make someone better off w/o making someone else worse off.  In other words, if you can make someone else better off w/o harming another, you should do so.  Useless in terms of policy, b/c someone is usually disadvantaged by a reallocation.

b.  Kaldor-Hicks efficiency =a reallocation of resources that will make someone better off and which could theoretically permit the better off party to compensate anyone harmed by the reallocation.  Gives us a cost-benefit analysis: as long as the benefits are greater than the costs, then you go ahead w/ the allocation b/c presumably, the benefited could compensate the others.

II.  PROPERTY RIGHTS AND ECONOMIC EFFICIENCY
A.  Economic efficiency is measured by both willingness and ability to pay.  What people actually do tells us what something is worth.

B.  Externalities = costs or benefits of any given transactions that are not taken into consideration by the actor in determining the level of that activity that is optimal from the actor’s point of view.  Economic theory suggests that resources will generally be allocated more efficiently if the costs and benefits of different actions are internalized, or taken into account by actors in determining the optimal level of their activities.

C.  Coase theorem = In a world of zero transaction costs and clearly defined property rights, the efficient allocation of resources is independent of the distribution of property rights.  It doesn’t matter what the rule of law is, people will bargain to achieve the efficient result.

1.  Example = Assume one apple tree owner (A) and one cedar tree owner (C), each w/ 100 trees.  Apple trees are worth $50 each and cedar trees are worth $30.  If A has the property right, then he demands C to cut down trees, and efficient result is obtained b/c $5,000 saved > $3,000 lost.  If C has property right, then A will pay him between $3,000 and $4,999 to cut down the trees, and the efficient result will still occur.

2.  Problems:

a.  transaction costs = include costs of obtaining information about persons w/ whom one must deal, conducting negotiations, coming to terms w/ the other parties, and enforcing any bargains made.  Adding these costs into the picture makes the legal entitlement significant. Assume the same example above, but  transaction costs of $500, bringing highest price for A to $5,500.  C should take anything b/w 3,000 and $5,000.  A will only be willing to pay up to $5,000, limiting what she can pay C to $4,500, given $500 costs.  If C wants more, the deal is no longer worth it for A.

(1)  strategic bargaining = where each party tries to get the best possible deal for himself, the efficient result may be hard to come by.

(2)  holdouts = Suppose smoke damage from A’s factory to 50 neighbors.  Total damage is $50 ($1 each), and cost of abatement equipment is $100.  It would be to everyone’s economic benefit if A bought out neighbors, but it is unlikely that A will be able to buy out all 50 neighbors for under $100.  Each neighbor would have an incentive to hold out for an exorbitant price, more than the $1.99 A would be willing to pay each neighbor.  If A were to buy right from each of 49 neighbors at $97.51, it would be worthless unless last neighbor sold right also.  Knowing that A will lose $97.51 if he doesn’t sell, the last neighbor will hold out for a higher price, pushing A’s costs to above $100.  Buyout won’t occur.

(3)  free rider problem = Suppose the damage to the neighbors was $100, cost of abatement equipment was $50, and court did not order injunction.  Neighbors should get together to pay A b/w $50 and $100 to stop smoke.  There is a tendency for each neighbor to decide a free ride and not pay his share: “ Let the others do it, and I’ll benefit anyway.”

b.  offer-ask problem = If you ask people how much they will pay for an entitlement, you get one number, but if you ask someone with a property right how much they will accept in order to lose that right, they frequently cite a higher amount .  Thus, if we make someone wealthy by granting them property rights, this may affect the price that they’re willing to pay to lose them.  What the efficiency rule is depends on the starting point.

c.  fairness = economic efficiency may produce a wealth-maximizing result, but the result isn’t always fair.  In the case of Miller v. Schoene, for example, the efficient result was obtained, but it was hardly fair that the cedar tree owners had to cut down their trees w/o being compensated for their value. There is a general tension b/w property owner’s desire to use their property in the ways that they want, and society’s need to limit that right.  The Coase Theorem states that we should let the private market work where it will, and let the government come in when it doesn’t.  An alternative view is that we should set priorities, and use government intervention to make sure that they are achieved. 

D.  Demsetz theory = private ownership develops to internalize externalities when the gains of internalization become larger than the cost of internalization. 

Normative component = private ownership is socially optimal over communal ownership b/c it provides persons with an incentive to use resources efficiently by permitting them to keep the benefits associated with cultivation of the property.

Descriptive component = systems of communal ownership are inherently unstable and have broken down b/c of the superiority of private ownership.

Example =  1,000 trees and 100 people (X).  Trader (T)  will pay $2 per tree.  If kept in the ground, trees will be worth $3 each in 5 years.  

· Cost to X = 3 cents, since each X has 1/100 ownership of each tree sold at $3.  

· Benefit to X = $1.97 ($2 for sale - 3 cents cost).

· Social cost = $1 per tree

a.  Communal ownership 

(1)  transaction cots will be high b/c of negotiating costs for many persons, holdout problems, and cost of policing any agreements reached

(2)  effects of future generations will not be taken fully into account, as X’s would rather take $2 now than wait and let later occupants benefit from $3 value.

b.  Private ownership
(1)  incentive to use resources more efficiently b/c of partial concentration of benefits and costs on owners

(2)  costs of negotiating over the remaining externalities will be reduced greatly.  B/c the externalities that accompany private ownership do not affect others, only a few will need to reach an agreement concerning them— # owners decreases, internalization costs decrease.

(3)  problem = effects of land uses on others will not be taken into account directly, but less of a problem than w/ communal ownership

c.  Although, the normative component of Demsetz’s theory is significant, the descriptive component has been criticized on several grounds.

(1)  Historically, common property has not always been problematic.

(2)  What’s missing is how you get to a system of private ownership w/o cooperation.  Members must somehow agree on the reorganization of society, but this requires cooperation, and the absence of cooperation in a regime of common ownership is the problem to begin with.  If cooperation is possible, then why do we need private ownership?

(3)  Anthropological criticisms

· provides an incomplete view of human nature in portraying individuals as solely self-interested, and unable to act cooperatively

· ignores how value-laden the processes might be that lead from common to private ownership

E.  What we gain from law and economics =

1.  Forces us to examine issues of causation carefully ( it is not clear who causes the harm when the parties are blameless.

2.  Identify the situations where law may be more or less important ( low transaction costs, cooperative bargaining, small number of parties.

3.  Understand what actions the government might take to facilitate parties reaching efficient results ( lower transaction costs by assigning counsel, by providing information if imperfect information is the problem, etc.
F.  What is lacking in an economic theory =

1.  Says nothing about the desirable distribution of income and entitlements in society

2.  Limited as a normative tool regarding issues of fairness
III.  ALLOCATING RESOURCES AMONG CLAIMANTS
A.  Acquiring possession of wild animals 
1.  Pierson v. Post (p. 20) ( was hunting and chasing fox.  (,  knowing that ( was chasing it and while ( was in sight, killed fox and carried it off.  Held = a hunter who has first possession of a wild animal has a property right to that animal.  Mere pursuit is not equivalent to possession.  Capture of the animal is required.  
a.  Basis for decision:
(1)  Formalistic reasoning—cite ancient natural law scholars as precedential authority
(2)  Policy
· ease of administration = what constitutes pursuit is hard to define. This rule promotes certainty, in that whoever has the animal owns it.
· to the extent that private ownership is a good thing, gets property into private ownership quickly
· moral = Locke’s  labor theory.  Possession requires labor, which gives the possessor the right to the resource.
b.  Dissent = the property right in a wild animal belongs to the person who has a reasonable propspect of capture.  Basis for decision = consequentialist policy concerns.  People who invest resources, time, and labor into a task should reap the benefits.  The majority rule will discourage people from engaging in an activity if they can’t benefit from their efforts. 

c.  Tension b/w activist concerns and stari decisis. Problem is that making policy is of little value if judges don’t adhere to it.  In other words, if a judges ignores available precedent in light of policy concerns, his decision will be worthless unless other judges give precedential weight to his decision.  Possible solution = use formalistic reasoning to enforce housekeeping rules (e.g., traffic laws), but adopt an activist approach when the rights at stake are very important ones (e.g., constitutional issues).

2.  Ghen v. Rich (p. 27)  ( harpooned whale, ( found it.  Custom was that owner would be identified by the harpoon used, and actual captor would receive fee for removing whale from shore.  Held = If an animal has been mortally wounded so that capture is virtually certain, the animal is treated as captured.  Court notes that custom works well in this area, advancing the killing of whales b/c the hunter can continue search instead of waiting for whale to rise and drift to shore.

Problems w/ adhering to custom =

a.  Upholding a custom b/c it “works well” is circular, as the reason that it works well is b/c people continue to do it.

b.  Custom should be limited in its scope.  When you bring in people not party to custom, people are bound to some practice that they’ve never agreed to in the first place.
c.  The custom may be wrong, despite the fact that the majority of people follow it.
3.  Keeble v. Hickeringhill (p. 31) ( put decoy on his pond to attract ducks and set nets to catch them.  ( shot off guns to scare ducks away.  Held = Malicious interference by a non-competitor is not permitted.  While a competitor who also wants to capture the animals can interfere w/ another’s activity and seek the capture for himself, a person who does not want to capture the animal cannot interfere.

B.  Acquiring possession by finding articles

Johnson v. M’Intosh (p. 1) ( was deeded land from Indians, ( claimed title under grant from the government.  Marshall decided that the Indians were not possessors of the land and were therefore unable to transfer title to (.  Held = Discovery by the Europeans gave them exclusive right to the land, subject only to the Indian right of occupancy, and the right to extinguish that right by either purchase or conquest. 

1.  Justification = property was not being fully utilized in what Europeans thought was the most efficient way.

2.   Decision was not required by the Constitution or precedent.  Had Marshall decided otherwise, however, all land grants to the US would have been invalid.

IV.  ADVERSE POSSESSION
A.  Adverse possession = a means of acquiring title to property by long, uninterrupted possession.  If, within the number of years specified in the statute of limitations, the owner of the land does not take legal action to eject a possessor who claims adversely to the owner, the owner is thereafter barred from bringing an action of ejectment, is stripped of title, and a new title is created in the adverse possessor.

B.  When adverse possession might occur:
1.  When you transfer property but do not meet all the statutory formalities as required, for example, by the statute of frauds.

2.  When the description of property in a deed is wrong, and the possessor technically owns only what is described in the papers.

3.  Faulty surveys

4.  Encroachments onto another’s property

C.  Goals and policy considerations = adverse possession represents a compromise b/w desirable state policies and Blackstone’s idea of “sole and despotic” dominion.

1.  To protect title—protecting possession protects ownership where title is difficult to prove

2.  To promote efficiency—we want to utilize resources, not waste them

3.  To bar stale claims

4.  To encourage property owners to manage and monitor their property

5.  To reward investments 

6.  To protect people who utilize property with the expectation that they will benefit from such use

7.  To clean up land titles, and make transfer easier

D.  Requirements
1.  Actual physical entry giving exclusive possession = possession must be of such a character that the community would reasonably regard the adverse possessor as the owner.

a.  The possessor need not occupy the entire property, as long as he uses the land in a way that the average landowner would.

b.  Purposes

(1)  Evidentiary function—way of triggering the cause of action, which starts the statute of limitations running

(2)  Notice to the owner

c.  Color of title exception = when a party takes possession under a deed that is defective for some reason, and occupies only part of the property mentioned in the deed, the possessor is entitled to the whole parcel.  That is, the possessor is deemed in constructive possession of the rest of the land.

(1)  Constructive possession = possession that the law fictionally imputes to someone for some purpose.

(2)  Exception does NOT apply where the true owner is also on the property.

(3)  The reason for the exception to actual possession under color of title is that a deed is viewed as a proxy for actual physical possession.

2.  Open and notorious possession = acts of possessor must be visible, such that they constitute reasonable notice to the owner that she is claiming dominion, so that the owner can defend his rights.  

a.  The acts should be those that the community would recognize as being indicative of ownership.  

b.  They should be appropriate to the size, condition, and locality of the land.

c.  Some states have statutes that require specific kinds of acts for adverse possession.  See Van Valkenburgh v. Lutz (below) where court denied claim b/c property was not protected by a substantial enclosure, as required by statute.

3.  Adverse and under a claim of right = whether the possessor is making a “hostile” claim will depend on the particular test that the court applies.

Van Valkenburgh v. Lutz ( p. 125) ( traveled across a triangular tract to reach his home nearby.  ( also built a shed and kept a garden on the tract.  ( purchased the tract at a tax sale, and demanded that ( vacate.  ( obtained prescriptive right to use the property, acknowledging that it was owned by (.  ( later claimed title under adverse possession.  Held = ( does not have title to the land under adverse possession b/c he did not cultivate the entire premises claimed, did not sufficiently improve the land, did not protect the parcel by enclosure as required by statute, and did not maintain a claim of right.

The dissent points out that the majority is inconsistent in its reasoning regarding the ( claim of right.  (’s garage encroached on (’s land.  ( thought he was building on his own land, so court says the element of hostility is not satisfied.  With regard to the shed, however, ( knew that he was not building on his own land, and court takes this hostility to go against the contention that ( had a claim of right.  Court is applying 2 different tests in the same opinion.

a.  Objective standard = state of mind is irrelevant, what is important is the actions of the possessor and whether they are reasonably indicative of ownership.  Under this test, a person can be an adverse possessor even though he is not actually claiming title against the true owner.  The important thing is that he is occupying the land without the permission of the true owner.  Permission will negate the claim of right.

b.  Subjective standard + innocent = the possessor must have a good faith belief that he has title to the land.  The idea is that a person who enters land w/o honest claim is a trespasser who could never gain title.  Squatters, for example, could not gain title under this test.

c.  Subjective standard + aggressive = the possessor knew that he didn’t own the property, but intended to take it.  Courts are less likely to award title when the claim is hostile.

4.  Continuous and uninterrupted possession = requires only the degree of occupancy that the average owner would make of the particular type of property.

Ray v. Beacon Hudson (Supp. 77) ( occupied a summer cottage in a defunct resort town for one month during the summer.  ( engaged in regular efforts to secure and improve premises, and to eject trespassers in their absences.  ( contend that element of continuous and actual possession not satisfied.  Held = actual possession of property need not be constant to satisfy continuity element of adverse possession claim.  The requirement is satisfied when the acts of possession are consistent with those that ordinary owners of like property would take.

a.  When continuity of possession is defeated
(1)  where the adverse possessor interrupts the period of possession by abandoning the premises

(2)  where an intruders presence renders the possession nonexclusive

(3)  where the record owner acts to eject the adverse possessor

b.  Tacking = where several successive purchasers occupy land in a continuous manner for the statutory period, the separate periods of actual possession can be tacked together to establish adverse possession, provided that there is privity of estate b/w the adverse possessors, as evidenced by a voluntary transfer to a subsequent possessor either an estate in land or physical possession.

East 13th Street Homesteaders Coalition v. Lower East Side Coalition Housing Devt. (Supp. 85) Squatters occupied city-owned apartment buildings that were to be rehabilitated  to create low-income housing units. Court denied injunction barring their eviction.  Continuity of possession was not satisfied b/c

(1)  city sealed building numerous times during the statutory periods, and the occupants had to break the seals to reenter the building

(2)  there was no unbroken chain of privity given oft-interrupted number of unrelated occupants.  Distinguishable from Ray, where there was a single occupant for a 25 year period.

5.  For the statutory period = the claimant must occupy the land for the period required by statute.

E.  Boundary disputes
1.  Doctrine of agreed to boundaries = if there is uncertainty as to the true boundary line, an oral agreement to settle the matter is enforceable, at least if subsequent conduct confirms the agreement.

2.  Doctrine of acquiescence = long acquiescence, though perhaps for a shorter amount of time than the statute of limitations, is evidence of an agreement b/w the parties fixing the boundary lines.

3.  Doctrine of estoppel = when one neighbor makes representations about the location of a common boundary, and the other neighbor changes her position in reliance on those representations, the first neighbor is estopped from denying the validity of the representations.

V.  ESTATES IN LAND
A.  Historical introduction = In feudal times, an estate described something that you owned.  Now, it is a label characterizing a bundle of rights, a relationship b/w the owner and others who have an interest in the land.  The shift is based in a recognition of a tension b/w absolute ownership and ownership that is subject to and in accordance w/ societal limitations.

B.  Inheritance terminology =

1.  Heirs—people who survive the decedent and are designated as the intestate successors under the state’s statute of descent. If a person dies intestate (w/o will), the decedent’s real property descends to his heirs.  

2.  Issue—descendants including both children and others.  If the decedent leaves issue, they take exclusion to all other kindred..

3.  Ancestors—parents usually take as heirs if the decedent leaves no issue.

4.  Collaterals—all persons related by blood to the decedent who are neither decedents nor ancestors are collateral kin.  If a decedent leaves no spouse, no issue,  no parents, the decedent’s brothers and sisters (and their descendants by representation) take.

5.  Escheat—if a person dies intestate w/o heirs, then property escheats to the state in which it is located.

C.  Types of freehold estates:

1.  fee simple = an estate that has the potential of enduring forever.   It is created by O, the owner of Blackacre, who grants the land “to A and his heirs.” 

2.  fee tail = an estate in which there is a fixed line of inheritable succession limited to the issue of the body if the grantee or devisee, and in which the general succession of heirs at law is cut off.  It is granted from O “to A and the heirs of his body.”

3.  life estate = an estate that will end necessarily at the death of a person.  It is created by O granting the property “to A for life.”

D.  Types of leasehold estates (see landlord tenant section):

1.  term for years

2.  periodic tenancy

3.  tenancy at will

4.  tenancy at sufferance

E.  FEE SIMPLE
	Present possessory interest
	Future interest

	Fee simple absolute 

· endures forever

· without limitation
	None

	Fee simple determinable

· ends automatically upon the happening of an event

· reverts to the grantor
	Possibility of reverter

	Fee simple subject to condition subsequent

· may be cut short at the grantor’s election upon the happening of an event
	Right of entry

	Fee simple subject to an executory limitation

· ends automatically upon the happening of an event

· reverts to a third party
	Executory interest

NOTE: Subject to the Rule Against Perpetuities, unlike future interests in the grantor


1.  fee simple absolute = an estate that constitutes absolute ownership by a person or his heirs and that assigns forever without limitation.  In other words, it is inheritable by whoever turns out to be the heirs of the fee simple owner, and cannot be divested by the happening of any event.  Creation by “to A and his heirs.”

2.  defeasible fee interests = an estate which may last forever, but which may be automatically defeated upon the occurrence or nonoccurrence of a specified event.

a.  fee simple determinable = a fee simple so limited that it will end automatically when a stated event happens.

(1)  Creation—words that merely state the motive of the transferor in making the gift do not create a determinable fee. Created by language connoting a limitation, such as 

· “so long as…”

· “to A until…”

· “to A while”

(2)  Possibility of reverter—If the contingency occurs, the estate terminates automatically and reverts to the grantor, whose future interest in the property is called a possibility of reverter.

(3)  Transferability—it may be transferred or inherited as long as the stated event has not happened, but the fee simple remains subject to the limitation no matter who holds it.

b.  fee simple subject to condition subsequent = a fee simple that does not automatically terminate but that may be cut short or divested at the grantor’s election when a stated condition happens.  That is, the grantor must take some legal action to terminate the estate.

(1)  Creation—contains words of condition such as 

· “to A, but if…”

· “to A, upon condition that if X happens…”

· “to A, provided, however, that if X happens…”

(2)  Transferability—may be transferred or inherited until the transferor is entitled to and does exercise the right of entry.

(3)  Right of entry—If the condition occurs, the grantor retains the power to reenter and terminate the estate, a future interest called the right of entry.

c.  fee simple subject to executory limitation = an estate that is similar to a fee simple determinable, but that automatically reverts to a third party upon the happening of an event, instead of reverting to the grantor.  

(1)  Creation— “to A, but if within the next five years Blackacre is not for the purposes specified, then to B.

(2)  Executory interest—the future interest of the third party named.

d.  Marenholz v. County Board of Trustees (p. 238) WJH conveyed land to school “to be used for school purposes only, otherwise to revert to the grantor.”  WJH then conveyed interest in land to J’s, who then conveyed interest to (. School stopped using land for school purposes in 1973.  WJH died in 1969, and their interest in the property passed to their son HH.  In 1977, HH transferred all interest to (, and at same time disclaimed all interest in property in document to school. 

(1)  The initial transfer to ( from J was not valid b/c future interests were not transferable inter vivos in this state.

(2)  If the conveyance were a fee simple subject to condition subsequent, then ( was not owner b/c HH never exercised right of reentry.  A right of entry could not be transferred to ( inter vivos, so the school would win.

(3)  Court found conveyance to be a fee simple determinable, such that HH automatically became owner in 1973 upon the breaking of the condition, and properly transferred the property to ( in fee simple absolute in 1977.

(4)  Court noted that a fee simple subject to condition subsequent is denoted by language such as “X on the condition that Y…, or X provided that Y…”  A fee simple determinable is denoted by “X so long as Y…, “X while Y…,” or “X until not Y…”  The use of the word “only” denoted the limitation of the grant, not a full grant subject to condition.  The words “otherwise to revert” denoted a mandatory return.

e.  General rule = in doubtful cases, always construct the language in terms of a fee simple condition subsequent.

(1)  Courts are not keen on automatic changes in title that may lead to confusion.

(2)  The general policy is to avoid forfeiture.

3.  Restraints on alienation = a total restraint upon a fee simple is void.  There are three types:

Forfeiture restraint—provides that if the grantee attempts to transfer his interest it is forfeited to another person.

Disabling restraints—withholds from the grantee the power of transferring her interest.

Promissory restraints—provides that the grantee promises not to transfer his interest.

a.  Mountain Brow Lodge (p. 247) ( acquired land in gift deed by T.  Deed included clause that restricted use and ownership of land: “in event same fails to be used by second party, or in the event of sale or transfer, the same is to revert…”  ( sought ruling that restrictive clause was void as a restraint against alienation.  The court divides the clause into two, enforcing the limitation on use but striking the limitation against sale or transfer.  Held = a limitation on the use of property, although it may serve to impede transfer, will not be void as a restraint against alienation.  

b.  Rationales =

(1)  One of the incidents of ownership is the right to sell property.  A restraint upon alienation is repugnant to that principle and is therefore void.

(2)  Restraints on alienation take property out of the market, making it unusable for the best or most efficient use as dictated by the market.

(3)  They tend to make property unmortgageable and therefore unimprovable, to concentrate wealth in the class already rich, and to prevent creditors from reaching the property to pay the owner’s debts.

(4)  There is simply an unfavorable attitude toward dead-hand control, allowing the dead to control property long after they are gone.

c.  Reasonable restraints doctrine = partial restraints on a fee simple may be valid where they have a reasonable purpose and are limited in duration.  Ask two questions to determine whether a restraint is reasonable:

(1)  What  portion of the potential market is excluded?

(2)  What is the remedy?

(a)  If the restriction is phrased as a covenant or promise for which damages can be assessed or an injunction issued, then it may be permissible.

(b)  If the restriction is phrased as a condition, it is unlikely to be permissible b/c the violator will lose the property altogether.  Some such restraints will be not only unreasonable but altogether illegal:

· racially discriminatory restraints

· restraints that penalize marriage

F.  FEE TAIL
1.  Creation = “to A and the heirs of his body,” referring to the grantee’s issue  or lineal descendants.  It includes remote descendants, going to each generation in turn.

2.  Purpose = to keep wealth in the family

3.   Characteristics =

a.  during the tenant’s life = the tenant in fee tail can do nothing to defeat the rights of the lineal descendants.  In practical effect, he has only a life estate.

b.  upon the tenant’s death = the fee tail is automatically inherited by the issue (lineal descendants) of the original grantee, not by his collateral kin.   If they run out, the property reverts to the grantor or any holder of remainder (below).  The fee tail cannot be devised by will.

4.   Future interests
a.  Reversion = Where O grants fee tail to A, O has reversion in fee simple to become possessory upon expiration of the fee tail.

b.  Remainder = Where O grants “to A and the heirs of his body, and if A dies w/o issue, to B and her heirs.” B has a vested remainder in fee simple to become possessory upon the expiration of the fee tail.

c.  Escheat = here the grantee dies without issue, and the grantor to whom the estate would have reverted is also dead, the estate goes back to the estate through escheat.

5.  Why courts are hostile to fee tails =

a.  they can be used to defraud creditors

b.  they can arguably lead to disobedient children

c.  they lead to concentrations of power in the family because the land always comes back

d.  restraints on alienation

G.  LIFE ESTATES
1.  Types =

a.  life estate for life of grantee = measured by the life of the grantee, “to A for life.”  On A’s death, the land reverts to the grantor.

b.  life estate pur aurtre vie = where the life estate is measured by someone other than the present owner of the life estate, “to B for as long as A lives.”

(1)  If O grants a life estate to A , and A transfers her life estate to B, all B gets is an interest in the property until A dies.  

(2)  If B (tenant) predeceases the measuring life, the life estate does not end until A dies.  Conveyances often contain words of inheritance such that the property goes to B’s heirs until the death of A.

2.  Future interest = every life estate is accompanied by reversion in the grantor or remainder in the transferee.

3.  Law of waste = the life tenant may not engage in conduct during his tenancy that permanently impairs the value of the land or the future interests of other persons.  

a.  Types = 

(1)  affirmative or voluntary waste = when the life tenant actively causes permanent injury to the property by engaging in conduct that substantially reduces its value, he is liable in damages to the holder of the future interest.

(2)  permissive or involuntary waste = occurs when the land is allowed to fall into disrepair due to the tenant’s failure to maintain the property.  The life tenant is required to pay taxes at least up to the amount of his income from the property, such that failing to pay taxes and allowing the property to be sold at a tax sale is treated as permissive waste.

(3)  ameliorative waste = occurs when the principal use of the land is substantially changed, but the change increases the value of the land. The party with the future interest may complain for sentimental reasons that he wanted the property in its original condition. Typical example is the removal of a building.  While courts are generally not receptive to these claims, ameliorative waste may be actionable when:

(a)  the grantor intended to pass the land w/ specific buildings on it to the holder of the remainder

(b)  the building can reasonably be used for the purposes built

b.  Reasons for law of waste = efficiency.  Each life tenant would have an incentive to consume as much of the property as possible and reduce that available for future generations.

c.  Comments =

(1)  Where the land in current use cannot generate enough income to benefit the life tenant, a court may order a sale of the property and a reinvestment of the proceeds.

(2)  People now use trusts more frequently than life estates.

VI.  FUTURE INTERESTS 

A.  Future interest = a nonpossessory estate which is capable of becoming possessory

B.  Future interests in the transferor =

1.  reversion  (general) = an interest remaining in the grantor when he transfers less than the total amount of the property.

a.  fee tail = O conveys “to A and the heirs of his body,” O has reversion b/c a fee tail is an estate of shorter duration than a fee simple.

b.  life estate = O conveys “to A for life,” O has reversion upon A’s death.  Where O conveys “to A for life, then to B if  X,” the estate reverts back to O if not X.

2.  possibility of reverter = a future interest remaining in the grantor when the grantor conveys the total amount of the estate that he possesses in a fee simple determinable.  A possibility of reverter becomes possessory automatically.

3.  right of entry = a future interest, accompanying a fee simple subject to condition subsequent, that gives the grantor the power to terminate the estate granted at his election.    When the condition is breached, O has a right of reentry which he may or may not exercise.

C.  Future interests in the transferee =

1.  Remainder = a future interest in the transferee which is capable of becoming possessory at the termination of the prior estate and which does not divest the prior estate.  A remainder can follow any type of possessory estate other than a fee simple.

a.  vested remainder = a remainder that is certain to become possessory upon the expiration of the estate.  Where O grants “to A for life, then to B” B has a vested remainder that becomes possessory at the natural end of A’s life estate.  2 characteristics:

· it is created in an ascertained person

· it is not subject to a condition precedent

b.  contingent remainder = a remainder that is either created in an unascertained person or is subject to a condition precedent. Three types =

(1)  created in favor of an ascertained person, but subject to a condition precedent.  

Example = “to A for life, then to B if B reaches 21 years of age.”

(2)  created in favor of an unborn person.  

Example = “to A, then to the children of infant B.”

(3)  created in favor of an existing person who is unascertained.  

Example = “to A for life, then to B or C, whomever has the most kids upon A’s death.”

2.  Executory interest = a future interest in a grantee than may divest another grantee or may spring out of the grantor at a future date.

a.  shifting executory interest = divests the interest in another transferee, “to A, but if A serves liquor, then to B.”

b.  springing executory interest = divests the transferor rather than a third party, “ to B, when B reached 21 years of age.”

D.  TRUSTS
1.  Trust = a fiduciary relationship with respect to property in  which one person is the trustee, holds legal title to the property subject to equitable rights in beneficiaries.  In other words, one person manages property for the benefit of others.  The person who creates the trust is called the settlor.

2.  Spendthrift trusts = one in which the settlor imposes a valid restraint on alienation, providing that the beneficiary cannot transfer his interests voluntarily and that his creditors cannot reach it for the satisfaction of their claims.

3.  Broadway National Bank v. Adams (p. 284) Brother of ( willed him $ placed in spendthrift trust.  Bank tried to recover money owned to it through attachment of trust income, arguing that the settlor’s provisions were invalid as restraints on alienation.  Held = although restraints on alienation are void as against public policy when attached to legal estates, they are permissible w/ regard to equitable interests. 

a.  Since the beneficiary does not acquire full title to the property, limitations on the power to alienate are not repugnant to the public interest. 

b.  The trustee, as the legal owner, does have the power of alienation w/in her fiduciary duties. While she is required to exercise a high standard of care w/ regard for the best interest of the beneficiary, she may sell the property.

4.  Regarding the concern for defrauding creditors:

a.  A will is a public record.  Creditors can do their homework, look at the trust, find the restrictions, and decide not to lend.

b.  The impact of this is an allocation of risk onto the banks, making banks more expensive for users in general.  Users will have to pay for the required diligence of the employees.

E.  RULE AGAINST PERPETUTITIES
1.  Rule against perpetuities = No interest is good unless it will vest, if at all, not later than 21 years after some life in being at the creation of the interest.

a.  When RAP applies = RAP applies to contingent remainders and executory interests.  It does NOT apply to vested remainders or to any future interests in the grantor, which are treated as vested upon creation.

b.  When RAP is fulfilled = to be vested, the taker must be ascertained and any and all conditions must be met.

c.  When RAP is violated = if the interest could vest outside the 21 year period, .the condition is void and you remove it from the conveyance.

d.  Purpose = 

(1)  dead hand control = RAP is the principal guardian against dead-hand control of the living.  It stops people from tying up property into the future, where it may not be put to its most efficient use.

(2)  marketability = Ensures productive use and development of property by the current owner.

2.  Measuring life = the measuring life is an ascertainable person who enables you to prove that the interest is valid.  The validating life does not have to be a person mentioned in the instrument, but must be a person who can affect the vesting of the interest.  Includes:

· the beneficiaries of the contingent interest

· a parent or grandparent of the beneficiaries, i.e. any person who can affect the identity of the beneficiary

· any person who can affect the condition precedent attached to the gift.

3.  What might happen test = RAP is a rule of prospective application.  It is applied at the time of the gift if the donor is still alive, or at the death of the grantor if it is part of a bequest.  If there is any possibility that a contingent interest will vest too remotely, the contingent interest is void from the outset. 

Advantage = certainty—you don’t have to wait and see whether an interest turns out to be valid or not

Disadvantage = it strikes down interests that common sense indicates will vest w/in the 21 year period.

4.  Cases 

a.  Lucas v. Ham (Supp. 105) Lawyer charged w/ negligent preparation of instrument that violated RAP, “trust shall cease and terminate w/in 5 years”  Possibility of the “slothful executor” who takes his sweet time (more than a life in being + 21 years).

b.  Symphony Space v. Pergola Properties (Supp. 93) In 1975, sale + leaseback from Broadwest to (, such that ( got tax exemption and Broadwest still got benefits of using property.  Option agreement allowed Broadwest to retake the property provided that notice was given in specified calendar years, the outside date being 2003 (25 years after sale).  Broadwest transfers to (, who attempts to exercise option, stating  ( defaulted on payments.  ( says option agreement violated RAP, that there were no measuring lives b/c the parties were corporations, which have an infinite existence.

(1)  Brunken exception for rights of first refusal = carves out an exception to the rule against remote vesting for preemptive rights.  Unlike an option, for a preemptive right there exists a right of first refusal when the owner wishes to sell the property, at the price the owner chooses, OR if the owner gets an offer for the property, he must offer it to the holder of the preemptive right first.

(2)  Underlying purpose of RAP =

(a)  marketability—if you knew that someone could step in at any moment and take it from you, there would be no incentive for improvement.  The option here was unlike a preemptive right, where the owner decides to whom he will sell the property and for how much.

(b)  avoid remote vesting—the right of first refusal would slow this process down.  It is not as big of a restraint on alienation.

(c)  RAP does not care what the intent of the parties was w/ regard to the interest at stake.

6.  Statutory modifications on RAP =
a.  Fertility presumption = limit conclusive presumption of fertility to normal child-bearing years, and allow proof of evidence of infertility.

b.  Wait and see test = a contingent interest is valid if it actually vests w/in the perpetuities period.  The validity of the interests is judged by the actual events that happen, instead of what might possibly happen.  Advantage is that the perpetuities period remains the same and the basic policy of permitting donors to tie up property for the lives of persons they know and can judge remains unchanged.

VII.  CONCURRENT OWNERSHIP
A.  Three Types:

1.  Tenancy in common = two or more persons own the full amount of the property, with no right of survivorship b/w them.  

a.  right to possession = each has right to possess entire property.  Equality of shares is not necessary, but is presumed.

b.  no right of survivorship = when a tenant in common dies, her interest passes to her devisees or heirs.  It does NOT go to the surviving co-tenant.

c.  alienability = a tenant in common can sell, give, devise, etc. her undivided share in the same manner as if she were the sole owner of the property.  Thus each share of a tenancy in common can be divided into a life estate and future interests, or among a new group of concurrent owners.

d.  presumption of tenancy in common = whenever a conveyance is made to two or more persons who are not married, they are presumed to be tenants in common.

2.  Joint tenancy = two or more persons own the property with a right of survivorship

a.  right of survivorship = upon the death of one of the joint tenants, the surviving tenant automatically becomes the owner of the other person’s interest.  The interest does not pass through will or laws of succession.  Thus, a joint tenant cannot devise her share of joint tenancy property.

b.  alienability = each joint tenant may sell his or her share w/o the permission of the other.

c.  Four unities required for creation =

(1)  time = the interest of each joint tenant must be acquired or vest at the same time

(2)  title = all must acquire title by the same instrument or by joint adverse possession

(3)  interest = all must have equal undivided shares and identical interests measured by duration

(4)  possession = each must have right to possess the whole

d.  Severance of joint tenancy = occurs when one joint tenant transfers the property to a third party.  The transferee becomes a tenant in common with the remaining tenants, and the right of survivorship is destroyed.

(1)  Use of a strawperson = Riddle v. Harmon (p.331) Wife of ( had deeded her one-half joint tenancy interest in the Riddle property to herself in order to sever and terminate (’s right to succeed to the whole, by violating the requirements of unity in time and title.  Common law had required the use of a straw person—wife would have had to have conveyed the property to a third party not intended to have any beneficial interest in the property, and that person would then have had to convey the property back to her.  

(a)  Held = a joint tenancy may be terminated by one joint tenant of his interest in the joint tenancy to himself, since severance by conveyance operates to terminate.

(b)  Result = permits one to affect the other party’s rights without them ever knowing.  The party cannot lose his share of the interest, but will own the property in common w/ someone else.

(2)  Mortgage does not sever = Harms v. Sprague (p. 336) JH, a deceased former joint tenant w/ ( had executed a mortgage in interest of ( who claimed that the mortgage survived JH.  Held = a mortgage on a joint tenant’s interest does not survive the mortgagor.  A mortgage does not constitute a change in title; the mortgagee only has a security interest called a lien.  A mortgage therefore does not sever a joint tenancy b/c unity of title is preserved.  The entire estate passes to survivor unencumbered by mortgage lien.

3.  Tenancy by entirety = exists only between husband and wife, w/ a right of survivorship that cannot be severed without the consent of both spouses.  

a.  Severance by one tenant impossible = this avoids the problem mentioned above, but creates a new set of problems.  That is, it often limits the option of the woman.  In most states, however, divorce terminates the tenancy.

b.  Modern presumption = NY presumes a tenancy of entirety b/w spouses.

B.  Relations among concurrent owners
1.  Partitions = equitable proceedings in which the court either physically divides or sells the common property, adjusts all claims of the parties, and separates them.

a.  partition in kind = a physical partitioning of the property, generally the method preferable by courts.

b.  partition by sale = sale of jointly owned property w/ division of the proceeds according to the parties respective interests.  Ordered when:

(1)  the physical attributes of the land are such that a partition in kind is impracticable or inequitable

(2)  the interests of the owners would be better promoted by a partition by sale

c.  Delfino v. Vealencis (p. 346) ( and ( were joint tenants.  ( sought partition sale, b/c she wanted to use property for residential housing and ( used her share of property for rubbish removal business.  Trial court granted sale, higher court reversed b/c the shape of the property made a partition in kind workable.  Held = partition sales are employed only where partition in kind is unworkable.

d.  In principle, the parties will reach some agreement themselves.  That is, even if the court grants a partition in kind, the party preferring a sale can pay the other party off.  Where a partition by sale is granted, the parties will get their respective halves of the fair market value of the property.  A party is likely to extract much more out of the deal if she can show that a partition in kind is feasible, and then hold out for a higher price by the party seeking her removal.

2.  Sharing the benefits and burdens of joint ownership
a.  Liability for rent = Spiller v. Mackereth (p. 353) ( and ( were tenants in common of a warehouse.  When tenant vacated, ( (Spiller) began using entire warehouse as storage facility.  ( (Mackereth) demanded that ( either vacate half the premises or pay rent. ( had changed the locks on the building.  Held = a co-tenant has the full right to use a premises and cannot be liable to co-tenants for rent.  There are two exceptions that might generate liability to pay rent:

(1)  Ouster = where one tenant bars another from entry upon the owned premises, he will be liable for rent.  Merely ignoring an order to partially vacate does not amount to ouster.

(2)  Rent received from third parties = any rents or other income collected by a co-tenant from a third party must be shared equally with the other co-tenants if the income exceeds the collecting co-tenant’s proportionate share.  The collecting co-tenant must account to the others for their proportionate share.

b.  Leases to third parties = Swartzbaugh v. Sampson (p. 357) ( and ( were married joint tenants. Husband leased land to (.  ( objected to lease and sued to cancel it, claiming that it was a total nullity w/o her participation as joint tenant.  Held = the act of one joint tenant w/o express or implied authority from or consent of his co-tenant cannot bind or prejudicially affect the rights of that co-tenant; but, a lease of all the joint property by one joint tenant is not a nullity but rather valid to the extent of his interest in the joint property.  Thus, while ( may be entitled to an accounting for rents received, she has no right to challenge the lease itself.

c.  Repairs = no person has a duty to repair her property, so a co-tenant who makes necessary repairs cannot compel contribution from her co-tenant.  She must wait until an accounting, where she can set off the rental share the amount spent on repairs, or a partition sale, where she may be reimbursed for repairs before the sale proceeds are distributed.

d.  Improvements = no person has a duty to improve her property, so an improving co-tenant cannot compel contribution from her co-tenant.  General rule is that the improver should get the value added by the improvements in a partition by sale, or get the improved section in a partition by kind. Results =

(1)  encourages tenants in possession to make efficient use of the property

(2)  prevents tenants from externalizing costs by charging co-tenants more than the changes are worth.

e.  Waste = co-tenants have an incentive to over-consume commonly owned property.  They may not engage in voluntary or permissive waste or they may be liable in damages.

VIII.  CONDOMINIUMS AND COOPERATIVES

A.  Characterization =condos and coops are the bridge b/w leaseholds and ownership in fee simple.   
	Attribute 
	Condo
	Coop

	Ownership
	· Fee simple owners of the interior

· Tenancy in common for the exterior and common areas


	· Fee owner = coop corporation

· Shareholder = tenants of the corporation, or those w/ leases.  

· Proprietary lease = do not actually have to live there

	Financing
	Individual mortgage secured by each apartment owner
	· Blanket mortgage = a balloon mortgage for the whole building that is typically never paid off, only refinanced.

· If an outsider Y wants to purchase one of X’s shares in the corporation, Y may take out an individual mortgage for the purchase, secured by pledge of the shares.

· Interest rates on coop loans are higher than those for homes, b/c they are secured by personal property (shares) rather than real property

	Fees and Expenses
	· Monthly common charges

· Mortgage and property taxes paid individually, both are tax deductible

· Taxes are allocated based on the percentage of common elements shared
	· Individual pays individual mortgage

· Coop pays taxes by charging maintenance fees, which cover the blanket mortgage, service fees, etc. 

· Fees are allocated based on shares, which are based on square footage

· Tax deductions are available for shareholders, unlike shareholders of other corporations

	Governance
	All owners are members of  a Homeowners Association run by an elected Board of Directors
	Board of Directors


B.  Desirability =
1.  Cost = We generally expect that condominiums will be priced higher than cooperatives since the buyer has to pay off his individual mortgage.  Condos may be more desirable to the consumer, however, b/c there is no extra debt from a blanket mortgage, and the payments will cover the individual mortgage over time.  Common charges are also likely to be less for a condo.  The coop owner may get a discount purchase price b/e he is making small payments to cover the blanket mortgage, taxes, etc.  but not paying to own.

2.  Restrictions = Although one might initially think that the restrictions imposed by cooperatives make them less desirable than condos, they can be value adding.  That is, people will often pay for them.  Example = cat restriction reduces value, but dog restriction increases value.

3.  Risk = the coop is more of a risky investment.  If one of the shareholders doesn’t pay, everyone else has to make it up b/c of shared financial investment. There is a risk of foreclosure where others default on their payments, or where the sponsor defaults b/c of conversion problems.

C.  Restrictions on Conversion
1.  If there is a plan to evict tenants upon conversion from a rental unit to a condo or coop, statutes require that a certain number of tenants agree to purchase their units (NY = 35%) before conversion can become effective.  There will frequently be a dual price structure—tenants can purchase at an “insider price” as an inducement to purchase their units, and potential tenants purchase at a higher “outisder price.”

2.  If there is a non-eviction plan, the number of tenants required to purchase their units is much lower. 

3.  There will often be rent-regulated tenants in buildings that have been converted to ownership units.

D.  Restrictions on Alienability
1.  Reasonable restraints on alienation are permissible = Laguna Royale Owners Association v. Darger (p. 924)  ( sought to sublet condo in undivided shares to 4 couples, who would use facilities at different times of the year for 13 weeks each (time share).  Lease prohibited assignment or sublet w/o consent of lessee.  ( maintained that refusal of consent was necessary to preserve the private, single family residential character of the development.  Held = Reasonable restrictions on alienation are lawful.  In this case, the restriction was found to be unreasonable, b/c a number of units were already subject to multiple ownership, only one family at a time would use units, and there was no indication that there would be intensive use.  Furthermore, another portion of the agreement allowed leases for a minimum of 90 day periods, which makes it unclear why ( proposal would be unacceptable.

2.  Criteria for “reasonable restraint” =
a.  The restriction must be rationally related to the protection, preservation, or proper operation of property for the purposes of the Association.

b.  The power must be exercised in a fair and nondiscriminatory manner.

3.  Rational reasons might include = 

a.  less of an incentive to maintain property where time-sharing is permitted

b.  more of an incentive to utilize the property and its common elements

c.  security concerns

E.  Covenants, Conditions, and Restrictions (CC&R’s)
1.  CC&R’s are filed by the developer of the property, and run with the land in perpetuity, binding on all successive purchasers.  

Advantage =

a.  Does not require recontracting w/ Homeowner’s Association

b.  Provides certainty, in that people know what they’re getting into.

2.  CC&R is enforceable unless it:

a.  violates public policy

b.  bears no rational relationship to the protection, preservation, operation, or purpose of the affected land

c.  imposes a burden on the use of the affected land that far outwieghs any benfefits.

3.  Nahrstedt v. Lakeside Village Condo Association (p. 936) CC&R contained provision that prohibited all pets except fish and birds, ( wanted a cat and contended that restriction was unreasonable.  Lower court placed burden of reasonableness on (, concluding that the reasonableness of any restriction had to be evaluated on a case-by-case basis, rather than by reference to the common interest of the development as a whole.   Higher court creates a presumption of reasonableness that will be rebutted only upon proof of the above 3 criteria.  

Rationale =

· case-by-case analysis would generate too much litigation

· regulation should be permitted where people are living together in close proximity

4.  Concerns = 

a.  To what extent should a community be allowed to govern itself?  The right to privacy exists along a spectrum.  Regulation requires judgments regarding which privacy rights should be protected, and when intervention is warranted.  Example = Orthodox Jews that cannot restrict their community to constitutents of their religion, but can specify that no one can drive or use electricity on the Sabbath, making it unlikely that a non-Jew would chose to comply.  There is a line b/w individuals desires to control their own property and the state stepping in and regulating that right.

b.  Is the consensually created community different from the municipally created one?  These communities often look like private governments that, if created by the government, would be subject to an array of constitutional protections.  By privatizing the developments, people preclude such protection b/c the Constitution protects only against state action.

c.  Private regulations can easily become a pretext for discrimination, as in the example above.  Private organizations can accomplish indirectly what they cannot do directly.

IX.  HOME OWNERSHIP (see handout)

A.  There is considerable variability in homeownership rates internationally.  In the US, 2/3 of dwellings are owner-occupied.  Rates of home ownership are a function of several factors:

· tax treatment of different groups

· size of homes

· cultural preferences

B.  While the number of condos is on the rise, the number of coops has stayed the same.  The 2 together constitute 4.3% of all dwellings.

· Only in NY is there a higher number of coops than condos, which is likely to to the attributes of local housing stock.

· Condos and coops are smaller and cheaper than single-family dwellings b/c vertical ownership economizes the use of land.

· Expect a higher number of condos and coops in larger cities, where there is less available land.

C.  Advantages of homeownership
1.  Control over one’s living environment = increased control over everything from renovations to heat.  The close proximity in coops and condos often results in less autonomy.

2.  Appreciation possibilities = the values of residential property tend to outpace inflation.

3.  Control over risk of escalating housing costs = most homeowners borrow mortgages at a fixed interest rate.  Renters must periodically renegotiate w/ landlords, where there is uncertainty of rent increase.  Landlords may get rents higher than prevailing rents elsewhere b/c tenants may be willing to pay a premium to remain in the same location, rather than incur the costs of moving.  To the extent that landlords can do this, they may profit.  Typically, however, we see the opposite, since landlords prefer to keep good tenants by treating them favorably.

4.  Incentives to maintain and invest at an optimal level =

a.  In condos and coops, incentives may be lower b/c individuals do not bear the entire cost of damage to the common elements.

b.  In rental housing, there is underinvestment in maintenance:

(1)  landlord may defer investment b/c he will not see benefits until later, when the property is sold

(2)  tenants will not incur cost of maintenance b/c it would generate an externaility for the landlord

c.  In rent regulated units, however, there is an incentive for the tenant to maintain and improve b/c he knows that he will be able to stay there.  The landlords, on the other hand, will not put in such efforts b/c they won’t get the property back.

d.  Renters may have an incentive to consume more.

e.  The Coase Theorem would indicate that tenants and landlords would be able to bargain for the most efficient terms.  But the bargaining would have to occur through the lease, which is too problematic given transaction costs:

· long

· expensive to negotiate

· difficult to enforce

5.  Tax subsidy = greatest practical advantage.  Owners may deduct the interest on their mortgage and the real property taxes paid to the locality.  Renters do not get the same benefit.  Landlords have to pay taxes on the rent received from tenants.  While one can think of an owner as renting from himself, the IRS does not tax imputed income.  B/c resources flow to untaxed activities, we bias our system to homeownership.

D.  Disadvantages of homeownership
1.  Risk of price depreciation = leads to increased interest rates on mortgages, defaults, and foreclosures. 

2.  Suboptimal diversification of assets = Diversification allows you to manage risks better by spreading out your risks to get a constant flow of income.  The value of some assets will rise, while others will fall.  Homeowners are typically not diversified, meaning that the home is by far their largest asset.  They are therefore vulnerable to being wiped out by market swings.

3.  Illiquidity and immobility = homes are hard assets to convert to cash, as they don’t always sell easily.  Ownership tends to tie people to neighborhoods, which will not work to your advantage if you move around a lot.

4.  Special disadavantages of condos and coops =

a.  Transaction costs of decision-making = meetings of large numbers of people who don’t share the same objectives can be unproductive.  Landlords or single families can economize on this.

b.  Lost economies of scale of maintenance and management = economies of scale occur when the average cost of some activity is declining as you add on additional units.  Landlords can capitalize on this by getting on painter, handyman, etc. for all apartments.  Each condo or coop owner, however, hires his own painter, making the jobs more expensive on an individual basis.

X.  LANDLORD AND TENANT
A.  Types of leasehold estates =
1.  estate for years = those that endure for any fixed calendar period

2.  estate at will = those that endure as long as both the landlord and tenant desire

3.  periodic tenancy = those that endure from period to period until the landlord or tenant gives notice to terminate at the end of a period.  Minimum time for notice is specified by statute.

4.  tenancy at sufferance = occurs when tenant holds over after a lease ends.  The landlord can evict the tenant at any time but cannot resort to self-help.

B.  Leases = treated as both a conveyance of a nonfreehold estate in land, and a contract b/w the landlord and tenant under which the landlord has the obligation to deliver possession and the tenant has the duty to pay rent.

C.  ANTIDISCRIMINATION LAW

1.  Discrimination in Housing Markets = 

a.  25 years after the Fair Housing Act, there still exists widespread discrimination in housing.  Black homeowners are discriminated against 59% of the time, black renters 53% of the time, and the numbers are equally high for Hispanics.

b.  Market failure = according to economic theory, the market should drive out discrimination b/c it’s costly.  If a supplier turns down a potential owner, he is faced w/ smaller demand.  He becomes uncompetitive, gets a lower rate of return, and capital flows elsewhere.  Several reasons to explain market failure =
1.  Landlords may be able to demand a premium for offering all-white environments, instead of being penalized, b/c of people’s preference for all-white environments.

2.  Failure of bank managers to monitor discriminatory acts of loan workers.
3.  Banks may fear that if they tie up investments by lending to minorities, neighborhoods will change and the value of the investment will drop.

4.  Bank managers may use race as a proxy for risk estimation, which may be efficient if the costs of figuring out credit risk are sufficiently high.  There may be an informational problem in that the variables other than race that are correlated w/ risk are difficult to uncover.

c.  Methods of measuring discrimination
(1)  Segregation according to census data = 22% of residents in central cities are black compared w/ 7% of whites, according to 1990 census figures.

(2)  Index of dissimilarity = measures segregation by representing the proportion of a metropolitan area’s population that would have to move to achieve an even distribution of minority group members throughout the urban community.

(3)  Testers = pairs of individuals, one minority and one majority, are sent separately to real estate agents, banks, or landlords.  They are matched on characteristics other than race so that discrimination can be inferred from differential treatment.  Evidence of discrimination is huge.

2.  Federal Law Prohibiting Discrimination in Housing
a.  Equal protection clause = prohibits any state or government from denying any citizen the equal protection of its laws.  Limited applicability b/c requires state action.  Typically applies in:

(1)  publicly owned housing

(2)  municipalities against zoning ordinances

(3)  landlord-tenant relationships where the landlord has enlisted the power of the state in some way, thereby indirectly involving state action (e.g., Shelly v. Kramer, where landlord seeks to get an unconstitutional covenant enforced by a court)

b.  Civil Rights Act of 1866, §1982 = All citizens of the US shall have the same right, in every state and territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell hold, and convey real and personal property.  Limited applicability b/c:

(1)  only applies to racial discrimination

(2)  does not cover advertising or brokerage activities

c.  Fair Housing Act of 1968 = subject to certain exemptions, it is unlawful to refuse to sell or rent or to refuse to negotiate for the sale or rental of, or otherwise make unavailable or deny a dwelling to any person b/c of race, color, sex, religion, familial status, or national origin.  See text pp. 441-44.

(1)  1988 amendments = 

(a)  Extended coverage to include

(i)  physical or mental disabilities = prohibited discrimination on basis of disability and newly constructed buildings w/ 4+ units were required to meet access requirements.  Subject to exceptions:

· where the individual poses a threat to the safety of others

· where there is a risk of damage to property

(ii)  familial status (families with children) = exception is state and federal housing designed and solely occupied by the elderly

(b)  Changed enforcement provisions

(i)  Pre-amendment = A party with a complaint could go to HUD or to a certified state agency with laws equivalent to the federal laws, but the only relief available was conciliation.  No adjudicatory power.  Problems:

· it is expensive and time-consuming to go to federal court

· a remedy that comes late in the game is no remedy at all

(ii)  Post-amendment = A party files a complaint w/ HUD or a state agency which will investigate the case.  If they find a probable cause of discrimination, they will adjudicate the case in an administrative proceeding.  Alternatively, if either party elects, they can go into Federal Court, in which case the justice department has an obligation to represent the complainant.

(iii)  Result of amendments = majority of cases are elected into Federal Court by the respondent b/c of the perceptions that courts will slow the proceeding and that rights are better protected in Federal Court.

(2)  Advertising under §3604 (c) = In addition to prohibiting discrimination in renting or selling, § 3604 (c) prohibits advertising or making any public statement that indicates discriminatory preference. In addition, the exceptions for single-family dwellings (below) do NOT apply to 3604(c) claims.

(3)  Exceptions under §3603 (b) = provides that private clubs, dwellings for religious organizations, and certain specified persons are exempt from the Act.  The purpose is to protect some types of close personal relationships an invasion of privacy or freedom of association.

(a)  single-family dwelling = a person leasing or selling a dwelling she owns is exempt if (i) she does not own more than 3 such dwellings, (ii) does not use a broker, and (iii) does not advertise in a manner that indicates her intent to discriminate.

(b)  small owner-occupied unit = a person is exempt if she is offering to lease a room or an apartment in her building of 4 units or less, one unit of which she occupies, and she does not advertise in a discriminatory manner.  Known as the “Mrs. Murphy exception”

d.  Proving intentional discrimination or disparate treatment =
(1)  Prima facie case = ( must prove that 

· she is a member of a protected class

· she applied for and was qualified to rent a dwelling

· she was denied the opportunity to rent, to inspect, or to negotiate for the rental of the dwelling

· the dwelling made remained available thereafter

(2)  Burden of production shifts to ( = ( must articulate a legitimate, non-discriminatory reason for rejecting the tenant.  If ( fails to produce a non-discriminatory rationale, ( wins.  If not, 

(3)  ( bears burden of proof = ( must show the fact-finder that the reason articulated by ( is mere pretext for his real motive of discrimination.

e.  Proving disparate impact = seemingly neutral practices may be invalidated on the ground that they have a disproportionate effect on a particular group.

(1)  Prima facie case = ( must establish that ( practice had a disproportionate effect on a particular group, usually with statistical evidence.

(2)  Burden of proof shifts to ( = ( must prove a business necessity sufficiently compelling to justify the challenged practice.

Disparate impact cases require the ( to meet a high standard of proof, and are therefore easier for ( to win.  This seems somewhat ironic, since, while ( are not alleging discriminatory intent, courts are requiring a higher level of justification.  Possible rationales:

· The difficulty of gathering statistical evidence supports the court’s deference to it once it is produced.

· Where the effect of an action is to deny minority groups access to housing, we won’t permit any reason except a really good one.  We don’t care about the intent, we care about the end result.

f.  Ashbury v. Brougham (Supp. 219) ( alleged FHA violation.  

(1)  To establish prima facie case, ( revealed that she was black, she was financially capable of meeting the rent payments, ( refused to even show her an apartment stating that there were no vacancies, and that vacancies were in fact available at the time she sought housing.  Moreover, ( had her white sister-in-law seek housing a few days later; ( showed and offered her an apartment immediately.  

(2)  ( claimed as legitimate non-discriminatory reason for rejecting ( that families w/ one child could rent townhouses, but not apartments, and that no townhouses were available at the time (NOTE: this is before the 1988 amendment barring discrimination according to familial status).

(3)  ( proved that both apartments and townhouses were available, and that, in any event, there were instances in which families with children were allowed to live in townhouses.

3.  Anti-discrimination versus integration
a.  Segregation 

(1)  Index of dissimilarity = measures segregation by representing the proportion of a metropolitan area’s population that would have to move to achieve an even distribution of minority group members throughout the urban community.  High index = 60.  (See handout of Tuner statistics).  In several large metropolitan areas, 50% of blacks live in neighborhoods that are 90% black.

(2)  Factors contributing to segregation =

(a)  Effect of income differentials = high levels of segregation do not necessarily imply high levels of discrimination, given the correlation b/w income and race.  Lower income families will live in the low cost developments that are located in certain neighborhoods.  Effect of income is small, however, b/c high income blacks tend to be just as segregated as low income blacks.

(b)  Discrimination 
Blockbusting = agent will sell one or two homes in an all-white area to black family, then solicit the white homeowners to sell homes b/f the neighborhood “changes.”

Lending discrimination = large disparities in loan rejection rates b/w races.  Again, not necessarily dispositive of discrimination b/c discrepancies may be due to higher risk of default, lower income.  Studies that control for individual, property, and neighborhood risk variables, however, find that the probability of rejection among blacks and Hispanics is still 50%+ higher than for white applicants.

(c)  Individual preferences = the different preferences b/w blacks and whites for the racial composition of their neighborhoods may give rise to segregated residential patterns. (See Figures 9-11 of handout).

· Whites prefer to move into neighborhoods where they are in the majority

· Black households overwhelmingly prefer integrated neighborhoods, with a small proportion indicating that there first or second choices would be all-black neighborhoods

(3)  Tipping = phenomenon of rapid neighborhood transition which occurs when the number of blacks moving into a given neighborhood increases.  When the proportion of whites in a neighborhood approaches or falls below 60%, whites tend to move out of the area, or not move in at all.  As whites move out, the process accelerates.  Blacks increasingly want to move in, b/c the neighborhood approaches the integrated status that they prefer.  Factors accounting for tipping =

(a)  racial prejudice = not clear how to get rid of it.  Increased contact would seem to be the solution, but it’s not clear how to accomplish that either.  School integration has not worked well at all, given different residential patterns and the opposition to busing.

(b)  fear of declining property values = people’s biggest asset is their home, and property values fall when the neighborhood transitions.  Initially values increase b/c of increased demand by blacks, but the eventually decrease w/ lending discrimination

· redlining = in the past lenders have refused to lend to a entire neighborhoods b/c of the high risk of default among the constituents.  The government ended most of this after Brown v. Board of Education.

· individual discrimination = can be as harmful as any other tactic.  If you cut off the flow of mortgage money to individuals, they can’t repair homes or sell them, and the value of property decreases.

(c)  removal of services = city stops attending to the neighborhoods of the poor, who won’t complain as much when things don’t get done.

b.  US v. Starret City Associates (p. 446) Starret City is known as an integrated and safe community located right next door to the projects in East NY.  Tax abatement granted in 1971, including term that integration had to be maintained and tipping avoided.  Integration was maintained through a filing system and replacement policy: 64% white, 22% black, and 8% Hispanic.  When a unit was vacated, a new resident of the same race as the previous occupant was taken off the waiting list.  Starret City contended that it was a public actor, and that the FHA created an affirmative duty for public actors to integrate under Otero.

(1)  Effect of segregation efforts = there were fewer units available to blacks, but a high demand for them.  The waiting list for blacks was 10x longer than that for whites.

(2)  FHA goal of integration = the quotas clearly treated blacks in a disadvantageous way, but this presented a difficulty given the policy underlying the FHA.  Congress saw antidiscrimination as a means to integration, but the two were cutting against each other.

(3)  Adopted Title 7 standards for affirmative action programs =

· they must be temporary

· they must increase access for protected groups

· they must be developed in response to prior discrimination on the part of the particular party against whom the claim is being brought

c.  Reasons why integration is desirable =
(1)  Practical rationale = the better schools, better protection, better services go to white communities. Blacks who want access to the same seek to move into white communities.

(2)  Social values = we want to avoid developing communities that have no contact with or understanding of other communities.  We need integration to break prejudice down.

(3)  Prevent concentration effects = allowing poverty stricken minority groups to cluster in certain areas leads to hypersegregation.  Children born to black parents will end up worse of than the preceding generation.  If children grow up in communities where many don’t work or don’t go to school, they develop insufficient attachment to the labor force or education.  An entire culture develops.  Racial segregation reduces choices and makes it more likely that kids will grow up in these areas.

d.  There is some suggestion that the FHA is the reason we are seeing segregation and concentrated poverty.  We have opened up opportunities for middle-income minorities and taken out of the poor communities the people that provided the institutional framework.

4.  State and local law
a.  NYC has the most generous anti-discrimination laws w/ the most protected groups.  Protection of occupation is included (See the “Keep Lawyers Out” article).

b.  Possible disadvantages of increasing the number of protected groups =

(1)  Everyone becomes a victim, and we may lose sight of who the victims really are.

(2)  All acts require enforcement, which leads to a delay in the enforcement of rights.  

Example = HUD reports an average of 592 days to issue probable cause violations, NY DHCR reports an average of 20 months.

c.  There is a debate over whether relief should be granted on a systemic or individual basis.  That is, should the agenda of the government be set by who comes into its doors on an individual basis, or should devote resources to going out and looking for problems?  The problem is that if we increase the level of enforcement systemically, the amount of resources available for individual cases drops, assuming that the pool of available resources stays the same.  When we try to help a group, we often hurt individuals.

D.  ASSIGNMENTS AND SUBLEASES
1.  Assignment = Under common law, a tenant assigned his leasehold when he conveyed his entire interest in the property for the whole period, retaining no reversionary interest and no right of re-entry.  If the tenant assigns his leasehold, he comes into privity of estate w/ landlord.

a.  privity of estate = relationship b/w mutual or successive owners of the same real property.  Gives the landlord the right to sue the assignee on those covenants in the lease that touch and concern the land, in addition to rental obligation.

b.  privity of contract = where the landlord and tenant enter into a contract, as is the case when the original lease is signed, their obligations bind them whether or not they are in privity of estate.

c.  intention of parties = some courts have adopted a modern rule that the intent of the parties determines whether a transfer is an assignment or a sublease, instead of the retention of a reversionary interest. 

2.  Sublease = Under common law, a tenant sublet his property when he conveyed less than his full interest in the property, thereby reserving for himself a reversionary interest and right of re-entry.  There is neither privity of estate nor privity of contract b/w the landlord and the sublessee.  The tenant or sublessor remains obligated to pay rent.

a.  assumption agreement = the sublessee may be in privity of contract with the landlord if she signs an assumption agreement w/ the sublessor whereby she agrees to assume the sublessors contractual obligations under the lease, including the duty to pay rent.

b.  third party beneficiary = where there is a contract b/w L and T, and a sublease b/w T and S, L may be able to sue S as a third party beneficiary of the contract if he can show that the sublease contained covenants benefiting him.  If the contract creates third party rights, privity of contract will be implied.

3.  Ernst v. Conditt (p. 469) ( leased tract of land to R.  R amended terms of lease in order to “sublet” the land to ( for the remainder of the term.  Document stated that R would remain liable under the terms of the lease.  At the end of the term, ( sued ( for past-rent due and removal of improvements constructed on the property.  If there was an assignment, ( could sue ( b/c there would be privity of estate.  If there was a sublease, ( is not liable to ( for rent. Court states that it is using the modern rule, and looking to the intention of the parties to determine whether there was an assignment or sublease, but appears to be using the common law distinctions. 

a.  Held = Given that R did not retain a right of re-entry or reserve any interest in the lease, the parties intended an assignment.  The use of the word “sublet” was not conclusive b/c the facts and circumstances were indicative of an assignment.

b.  ( may have been able to sue on contractual grounds if the agreement to sublet “in consideration of the promise to fully perform all the conditions of the amended lease” appeared on the same document as the amended lease, as ( and ( would have been the parties to the lease as amended.  Alternatively, he could have sued on 3rd party beneficiary grounds.

c.  NOTE: Even in the absence of a clause in which R retained responsibility, he would have been responsible for fulfilling the terms of the lease without a release clause.  We do not automatically relieve the original tenant of liability, or people would be able to avoid their obligations by assigning their interest to persons w/ zero creditworthiness.

4.  Permission to assign or sublease = Kendall v. Ernest Pestana (p. 477) ( leased property to (.  Lease contained consent clause regarding subleases. ( requested permission, and ( denied for no apparent reason. Held = absent contractual language to the contrary, a lessor may not arbitrarily withhold his consent to an assignment.

a.  Reasons that consent may not be unreasonably withheld = 

· unreasonable restraints on alienation are void

· good faith and fair dealing is required in contract law

· clause allowing assignment is meaningless if consent is always withheld

b.  Factors to consider to evaluate whether denial of permission is reasonable =

· financial responsibility of proposed assignee

· suitability of the proposed use for the particular property

· legality of the proposed use

· need for the alienation of the premises

· nature of the occupancy

c.  Should there be a rule of reasonableness?
(1)  Pro = we want the property to go to the part who will use it most efficiently

(2)  Con = the landlord should be able to decide who he wants on his property

(3)  Con = the consent clauses should protect landlords in the ownership of their property in general, and should not be limited to economic protection.

d.  Residential leases = it is important to note that the lease in question above was commercial in nature.  The necessity of reasonable alienation may not seem to exist from an economic point of view w/ regard to residential leases.  Given the proximity in residential settings, however, lessors may want to be more solicitous.

D.  TENANT OBLIGATIONS AND LANDLORD REMEDIES
Gap-filling rules = in most cases, parties can alter their obligations and rights by adding or removing contractual provisions from the lease.  If they fail to specify a term, courts will revert to default or gap-filling rules.

Inalienable entitlements = in some cases, parties are not permitted to vary their rights and entitlements from what the law provides.

         NOTE ON THE DESIRABILITY OF INALIENABLE ENTITLEMENTS

1.  Unequal bargaining power = while the Coase Theorem would suggest that the parties would agree on the inclusion or exclusion of self help clauses to achieve the efficient result, tenants often have little bargaining power in residential leases b/c (i) there is not enough competition in the market to ensure that they can obtain a lease with favorable terms, and (ii) the parties often have unequal resources.  The question then becomes whether we should use legal rules as tools for redistribution.  

2.  Informational Disadvantage = parties may not know what to bargain for, they may not know that they have rights that they are waiving, and they may not know about or understand the meaning of the terms.  The most direct solution would be to inform the parties by drawing their attention to the questionable terms and making sure they understand them.

3.  Paternalism = in the event that people are fully informed, they may still make bad decisions that society doesn’t want to uphold.  The question then becomes who we want to pay for individuals bad choices and to what degree we are willing to interfere w/ individual autonomy.

4.  Nature of the entitlement = look to what would result w/o the entitlement.  For example, housing is a necessity.  If certain provisions are made waivable by contract, what impact will result in an individual’s ability to obtain housing?

1.  Tenant Obligations
a.  Duty to pay rent = Insofar as leases are viewed as conveyances, the duty to pay rent is an independent obligation, not dependent on the landlord’s performance of his obligations.  The tenant has an absolute duty to pay rent provided that the landlord does not interfere w/ possession.

b.  Duty to repair = the tenant has a duty to make ordinary repairs to keep the property in the same condition as at the commencement of the term, ordinary wear and tear excepted.  Tenant is generally not responsible for substantial or structural repairs, but is obligated to make such repairs as those necessary to avoid permissive or involuntary waste.

c.  Duty not to damage the premises = the tenant has a duty not to engage in voluntary or affirmative waste.  If the tenant substantially damages the premises, he is liable to the landlord.

d.  Duty not to commit a nuisance = the tenant has a duty not to disturb other tenants.

2.  Excuse from rental obligations = Albert Greenfield & Co. v. Kolea (p. 540)  ( signed two separate leases for a building and some adjoining property.  Building was destroyed by fire, and barricades were put up around both building and adjoining land.  ( refused to pay rent under either of the leases.  Held = the accidental destruction of the leased premises excuses the parties from further performance under the lease agreement.

a.  Two exceptions to absolute liability to pay rent =
(1)  where only a portion of the building is leased, total destruction of the building releases the tenant from obligation to pay.

(2)  if what was bargained for becomes impossible or impracticable to perform, the contract is void and obligations excused.

b.  Allocation of risk to landlord = whether allocating the risk to the landlord is equitable will often depend on several factors, e.g. whether the lease is commercial or residential

(1)  better access to insurance = the party who should bear the risk is the party who can bear the risk most cheaply.  The landlord may have better access to insurance, getting a cheaper policy for a large number of tenants, but this isn’t always the case.

(2)  better able to spread the risk = this is the case if the landlord has many tenants to absorb costs.  If, however, the landlord has less tenants than his tenants have customers, for example, the tenants may be better able to spread costs.

(3)  better position to prevent the risk from materializing = in the case where the tenant is the sole occupant of the premises, as with a commercial lease, the tenant may be in the better position.

c.  Gap-filling rule = in the absence of a lease provision to the contrary, the landlord will bear the risk in the event of default.

3.  Landlord remedies
a.  Self-help = Berg v. Wiley (p. 489) ( leased property to ( to operate a restaurant. ( demanded that ( make remodeling changes to alleviate health code violations and notified ( of intention to retake possession if changes not made in 2 week period.  K included self-help clause.  ( did not make changes, restaurant “closed for remodeling” at end of 2 weeks.  ( entered premises and changed locks.   Held = a landlord may not remove a defaulting tenant’s possessions or bar the tenant’s access to property w/o resorting to the judicial process.

(1)  Common law rule = landlord may use self-help where

· the landlord is legally entitled to possession, such as where the tenant holds over or where the tenant breaches a lease containing a remedy clause

· the landlord’s means of re-entry was peaceable

(2)  Reasons for prohibiting self help = 

· potential for violence 

· summary proceedings are presumably a quick and efficient means through which the landlord can recover possession

(3)  Reasons to preserve self-help =
· prevents waste, while the delay involved in summary proceedings gives the breaching tenant time to destroy the premises

· saves litigation expenses

(4)  Inalienable entitlement = court seems to be saying that the right to remain free from self help is an inalienable entitlement, since they did not give deference to the self-help clause contained in the lease.

b.  Summary Proceedings = enable the landlord to recover possession quickly and at low cost.  The typical statute requires the landlord to give only a few days notice prior to the eviction action.  

Problems: 

· the process is not so summary, it usually takes months

· the speediness of the process depends on whether the tenant is lucky enough to have a lawyer who can hold up the process for a very long time

c.  Rent Deposit = many landlords require that the tenant deposit rent into court when an action is pending.

· from the tenant perspective, it may be unfair to require him to tie up money in escrow if the landlord is breaking the law and the tenant has good cause to withhold payment

· from the landlord’s perspective, the law should protect him from the damage that he could suffer if the tenant runs off w/o paying.

d.  Duty to mitigate damages upon abandonment = Somers v. Kridel (p. 500) ( entered into lease w/ (, marriage fell through and he notified ( that he would not he able to pay on the lease.  Third party was interested in renting, but ( did not re-let apartment until months later.  At end of term, ( sued ( for back rent.  Held = the landlord has a duty to make a reasonable effort to mitigate damages when a tenant defaults on a lease.

(1)  Factors showing reasonable diligence =
· whether L offered or showed apartment to prospective T’s

· whether L advertised vacancy in newspaper

· whether original T proffered suitable tenants whom L rejected

(2)  Lost volume problem = where L would always have more units to lease, and has to re-let the abandoned apartment rather than leasing a vacant one, the rule seems to be unfair to L.  Court gets out of this by calling each apartment unique, such that the lose volume problem does not apply.

(3)  Efficiency rationale = rule requires L to fill an apartment that would otherwise remain vacant.  The problem with this logic, however, is that it is likely that the apartment would get filled anyway (either by L or original T through sublease) without the rule.  The rule simply shifts the burden to L.  

(4)  Equity concerns = The reason for shifting the burden might lie in the fact that L may be in a better position to find T’s, b/c L can advertise as usual w/ one additional listing, and prospective T’s will come to him.  Often, the original T is no longer in the vicinity.

(5)  Gap filling versus inalienable entitlement = it might be in the best interest of T’s to waive rights to mitigation (e.g., in a college town where T’s can often benefit from subletting in periods of absence).  There is no worry of violence or quality of housing such that paternalism would be warranted.  Still, the court ignored the contractual provision stating that L’s failure to rent would not discharge T from liability.

e.  Security Deposit = leases commonly require T to make a security deposit at time lease is executed to assure the tenant’s performance.  L promises to return this money to T at the end of the term if the T has not breached any covenant.

E.  LANDLORD DUTIES AND TENANT RIGHTS
1.  Introduction = until recently, caveat emptor applied to landlord tenant relationships b/c the lease was viewed as a conveyance in land.  Before the reconceptualization of the lease as a K, the landlord had no responsibility to the tenant, subject to a few exceptions:

· furnished dwellings and short term leases = had to be fit for habitation

· latent defects = L liable to T for failure to disclose existence of defects known to L and not discoverable by reasonable inspection.

· fraud or misrepresentation
· common areas = L liable for negligence w/ respect to common areas

· negligent repair = if you undertook repairs, you had to do the job right

Quality of housing was difficult to guarantee for tenants.  The landlord only had to not know something to relieve himself of liability, or, if he was aware of a problem, all he had to do was disclose it.

2.  Quiet Enjoyment and Constructive Eviction 

Covenant of quiet enjoyment = a tenant has a right of quiet enjoyment of the premises w/o interference by the landlord.  This right is either expressly provided in the lease, or implied.  While most covenants in leases were dependent, the exception was that the tenant’s covenant to pay rent was always dependent upon the landlord’s performance of quiet enjoyment.  If the landlord breached the covenant by evicting the tenant, the tenant’s obligation to pay rent ceased.

Constructive Eviction = any act or omission by the landlord which renders the premises substantially unusable for the purpose for which they are leased, or which seriously interferes w/ the beneficial enjoyment of the premises is a breach of the covenant of quiet enjoyment and constitutes constructive eviction of the tenant.    A tenant’s right to claim constructive eviction will be lost if he does not vacate the premises w/in reasonable time after the right comes into existence.  The courts expanded the application of the K doctrine of dependent promises from cases of actual eviction to situations where the landlord prevented the tenant from getting the enjoyment bargained for.








a.  Reste Realty Co. v. Cooper (p. 514) ( rented the basement of ( building, which flooded every time it rained.  ( manager repaired premises once.  Before ( renegotiated the lease, manager promised that he would undertake second repair, but died before he began them.  Flooding became severe, ( requested repair, and notified ( that she would abandon when building wasn’t fixed.  ( seeks to recover unpaid rent.  Held = failure to repair constituted sufficient interference w/ ( use and enjoyment of property so as to amount to constructive eviction.  

b.  Limitations of constructive eviction =

· T had to abandon the premises

· tort liability was limited to the traditional 5 exceptions

· L had no duty to repair if the lease was silent on the issue

· T could not withhold rent unless the doctrine of dependent covenants governed in the jurisdiction.

3.  Illegal lease defense = Brown v. Southall (p. 524) If the lease violated housing code at the time it was entered into, it was unenforceable on public policy grounds.  Like the covenant of quiet enjoyment, limited application:

· limited to proof of code violations

· applies only where L knew or should have known about violations

· does not apply to violations that come about subsequent to signing of lease

4.  Implied Warranty of Habitability = Hilder v. St. Peter (p. 525)  ( leased apartment that was completely unsanitary and literally falling apart.  ( brought defects to attention of (, nothing ever done.  She later brought action to recover rent paid. ( couldn’t claim constructive eviction b/c she didn’t abandon premises and b/c lease did not obligate L to render premises habitable.  Held = an implied warranty of habitability exists in al residential leases. Warranty applies to: 

· tenancies at will and periodic tenancies

· patent and latent defects

· inalienable entitlement—CANNOT be waived by K

a.  Test for breach of warranty =

(1)  Substantial violation of the housing code will be prima facie evidence of breach.  This does not include defects caused by the tenant.

(2)  If there is no code violation, L will still be held in breach if the defect has an impact on the health and safety of T.

(3)  T must show that she notified L of defect and allowed reasonable time for correction.

b.  Tenant options under implied warranty =
(1)  withhold future rent until the defects are corrected

(2)  sue for damages

· compensatory damages for discomfort and annoyance

· punitive damages

(3)  if T made correction herself after notifying L, she may deduct the expenses from payment of future rent.

(4)  reduction in rent such that payment reflects the reasonable value of the premises

(5)  terminate the lease and abandon the premises

c.  Hilder problem of damages = measured as the difference b/w the market value of the building and the value of the building in its defective condition.  The problem is that courts look to the rent as an indication of the market value.  Unless the rent is more than what the apartment is worth, the method gives you zero damages.

d.  Advantages over the doctrine of quiet enjoyment =
(1)  T does not have to abandon

(2)  T does not have to prove that defects existed at the time the lease was negotiated

(3)  greater number of remedies available

e.   Reasons for the implied warranty of habitability =

(1)  Change in the lease—no longer a lease for land, but for the provision of services

(2)  Change in tenants—today tenants are city dwellers, not farmers capable of making repairs themselves

(3)  L knows more about the defects and is in a better position to remedy them

(4)  Shortage of affordable housing

(5)  Unequal bargaining power b/w L and T

f.  Likely effects of warranty of habitability on price and availability of housing =
(1)  Short run = we see increased rents to reflect the cost of repairs.  Assuming the cost of bringing the building up to code exceeds what tenants can afford to pay, L’s will try to exit the market and abandon the building.

(2)  Long run = even less availability b/c new L’s will not be willing to enter the market.

(3)  If L’s are able to put money into the building and bring it up to code, we see greater demand and increased rents.

g.  Should the warranty of habitability be an inalienable entitlement?

(1)  While one might be inclined to say that people should be able to bargain out of the warranty, if enough L’s dispense with it the situation will arise where T’s will have to bargain for the warranty, instead of out of it.

(2)  Requiring T’s to bargain for safe housing would have a disparate impact on low-income people, usually minorities, and would result in these classes rarely getting safe, affordable housing.

(3)  T’s may not know what the implications of waiving the warranty are (informational disadvantage).  The decision may look good in the present while it is saving them a few dollars, but will have a larger negative impact in the future.

(4)  Even if L’s remove the informational disadvantage, we may still not want parties to bargain out of warranty provisions b/c of the third party effects to the health and safety of the community.

(5)  Dilemma = making the warranty of habitability an inalienable entitlement may hurt the people that we try to help, raising the cost of housing to the point where the poor have no housing at all, rather than sub-standard housing.

(6)  Solution = redistribution schemes, housing vouchers.

5.  Retaliatory Eviction = If T claims the lease is illegal or the premises uninhabitable b/c of code violations, reports the violations to the housing authorities, and withholds rent, L cannot evict the tenant for a certain period of time after T made the complaint.  The length of time for which eviction will be presumed retaliatory varies.

6.  Landlord tort liability = used to be limited to the 5 exceptions above.  Recent extensions include Kline, holding L liable for assault that occurred in common areas due to unsatisfactory security measures and Becker, holding L strictly liable in tort for latent defects existing in the apartment at the beginning of the lease, regardless of whether or not L knew of them.  Extensions are basically decisions of risk allocation.

7.  The various landlord duties and tenant rights implicate several recurrent themes:

a.  Under what circumstances should we not respect consensual agreements, and instead use rules of inalienable entitlement?

b.  If the purpose of a legal rule is to deal with redistribution, who should promulgate the rule.  The judiciary through common law or the legislature?

c.  Regardless of who promulgates the rule, will the rule achieve its purposes in the long run?  See the dilemma with regard to safe housing above.

d.  Even if the rule has its intended effects, who should bear the cost of its enforcement?

· the protected party

· the landlord

· taxpayers

F.  RENT REGULATION
1.  History = Rent control was adopted nationwide during WWII, b/c of the barrier to the supply of housing w/ all productive capacity going to war efforts.  NY kept it going after the rest of the country deregulated units.  The city is authorized by the state to enact rent control ordinances and has to certify that there is a housing emergency, as indicated by a vacancy rate of < 5% on a yearly basis.  The vacancy rate this year was 4.01%.

a.  Rent control = applies to pre-1947 units that were originally regulated.  Rent control was limited by:

(1)  vacancy decontrol = allowed L’s to charge market rates for units once the regulated T’s vacated

(2)  luxury decontrol = those apartments with monthly rents at $2,000+ or housing T’s w/ incomes of $250,000+ are exempt from controls

b.  Rent Stabilization = created in 1969 in response to an economic crisis in which vacancy rates dropped to 1.23%  Buildings containing 6+ which were previously exempt from rent control became regulated.

(1)  Applicability =

· housing of 6+ units built b/w 1947-74

· housing previously subject to rent control and vacated

· newly constructed buildings with a tax abatement

(2)  Features = allows for more generous rent increases as compared to rent control, where rents were either frozen or allowed only marginal increases.  Maximum Base Rent Program (MBR), an automatic periodic rent adjustment feature.  Maximum base is an approximation of the actual income required to operate the unit under current costs, including provisions for an 8.5% return.  MBR is adjusted every 2 years to reflect changing economic conditions, and rent increases are capped at 7.5% a year until the MBR is reached.

c.  Reasonable return = rent control ordinances must provide L w/ a just and reasonable return on her property.  If the law does not provide a procedural mechanism that will give L a reasonable return under changing economic conditions, it constitutes a taking w/o just compensation under the 5th amendment.

Pennell v. City of San Jose (1988) Supreme Court upheld a rent control ordinance that entitled landlords to an annual rent increase of up to 8%, and to higher than 8% upon a showing of certain factors, where the tenant could object to any increase over 8% if it imposed an unreasonably severe hardship. Held = rent control ordinances will be held unconstitutional only if they are unconstitutional, arbitrary, or demonstrably irrelevant to the policy the legislature adopts.  Not much of a test.

a.  New construction not subject to control = exempts new developments as an incentive for investment.  The problem is that L’s are afraid of retroactive regulation, since NY implemented stabilization retroactively in 1969.  The mere existence of regulation may be a disincentive to build.

2.  Constitutionality = 14th amendment due process clause states that persons shall not be deprived of life, liberty or property w/o due process of law.

Nash v. City of Santa Monica (Supp. 301) ( was opposing law that prevented demolition of rent controlled units.  ( did not argue that he wasn’t making a fair return on his investment, but was arguing that the city law was a violation of his substantive due process rights by forcing him to remain a landlord.   The statute provided that a demolition will be granted only if:

· the building is not occupied by persons of low or moderate income

· cannot be afforded by persons of low or moderate income

· removal will not adversely affect the housing supply

· the owner cannot make a reasonable return on the investment

Court held that the statute is rationally related to the government interest in the preservation of scarce rental housing.  Whether a statute is found to violate a liberty interest often depends on the test adopted by the court.

a.  Strict scrutiny test = where a fundamental right is at issue, the statute impinging on that right must be necessary to achieve a compelling governmental interest.  Difficult test, means must be necessary and end desired must be compelling.  Fundamental rights have included: the right to travel, the right to vote, and privacy rights including abortion and contraceptive use.

b.  Rational basis test =  in most cases, the statute need only be rationally related to a legitimate state interest.  Much easier for statute to pass, given that means need only be rational and end must only be legitimate.

c.  Property rights versus liberty interests = In general, liberty interests will be protected under the strict scrutiny standard.  Economic or property interests get much less protection under the rational basis standard.  It is not clear, however, why this should be the case.  Isn’t the protection of property rights intimately connected to one’s liberty?  The government that can affect and limit our property rights can directly affect our life to be left alone.  

d.  Do rent control ordinances only minimally affect the liberty of landlords?  Court noted that the ordinance in Nash only minimally interfered w/ his liberty b/c he could delegate his duties as landlord to a third party, sell the property, or w/ hold vacant units.  Problems:

(1)  anti-warehousing statutes = some state statutes contain provisions that forbid landlords from keeping vacant units off the market

(2)  succession laws = enable family members living with a named tenant to succeed into the regulated unit upon the tenant’s death.  Because the apartments do not become vacant, they are subject to regulation in perpetuity and landlords do not get to benefit from vacancy decontrol provisions.

(3)  fair market value = the sale price of a regulated apartment will reflect the fact that it is regulated, and thus go for less than it normally would in the free market.  Nash actually might have been better off had he allowed the state to exercise its eminent domain power, and compensate him at FMV.

3.  Arguments pro and con regulation
a.  AGAINST =
(1)  Decreased supply in the long run (Muth’s arguments)

(a)  Persons living in rental housing tend to remain there longer b/c it becomes progressively cheaper relative to the prices of other commodities to do so.

(b)  For the same reasons, some who might otherwise become buyers seek out rental accommodation’s as well.

(c)  Since the real returns to rental property tend to decline b/c of controls. It becomes profitable for owners to seek out alternative uses for them when possible (e.g., to covert to coops, condos, or furnished apartments that will be exempt from regulation).

(d)  Owners who cannot convert their property evade controls by gradually withdrawing capital from dwellings, not making repairs or improvements.  Quality of housing declines, while the number of people seeking quality housing increases with the growth of the population.

(e)  Potential investors are dissuaded by fear that new units will be retroactively made subject to controls as previously happened in NY.

(f)  A black market develops in an attempt to make up for the money lost through regulation, e.g. charging key money.  With the increase in shadow rentals, potential tenants are willing to pay above controlled prices for the occupancy rights to a vacant apartment.

(g)  By holding markets below their equilibrium levels, controls produce an excess demand or shortage of rental housing.  Landlords react in the long run by reducing the stock of housing so that, paradoxically, rentals may actually be higher than they would have been in the long run.






See inserted chart.

(2)  Low-income landlords = landlords may be harmed more by regulation than we are inclined to realize.

(3)  No benefit to newcomers = regulation helps the tenants that have stayed in controlled apartments, or their successors, but does little to help newcomers to the market.

(4)  Succession laws = those who benefit from regulation are often not the low and moderate income tenants for whom the laws were designed to benefit.

(5)  Redistribution effected from a narrow group of people =  Regulation in its present form visits harm on one class of individuals—landlords. To the extent that redistribution is needed and desirable, it may be more equitable to spread its cost throughout society w/ taxation.

(6)  Reduced mobility = While it is good to promote community ties and investment, reduced mobility may be undesirable from an efficiency perspective b/c people will be less inclined to seek new employment opportunities, and, in the event that they do seek new opportunity, they may waste resources commuting.

(7)  Satellite legislation = regulation creates the need for anti-conviction laws, conversion limitations, and other legislation that will prevent landlords from evading controls.

b.  SUPPPORTING:
(1)  Economic integration = Rent control preserves economic integration by permitting people to live where they otherwise couldn’t afford to.

(2)  Radin’s personhood argument = the home is a form of personal property that is bound up with one’s personhood, and is distinguishable from fungible property that is held merely instrumentally or for exchange.  The tenant’s interest in preserving his home therefore outweighs the landlord’s fungible interest in profiting from increased rents.  

(3)  Incentive to maintain homes = people will maintain and invest in their homes if they know that they will be allowed to keep them.

(4)  Prevents windfall to landlords = most landlords bought their property knowing that it was subject to regulation, and knowing that regulation was reflected in their purchase price.  Getting rid of controls will give landlords a huge profit.  

(5)  Failure of the free market = in large cities like NY the demand shift occurs on its own, allowing landlords to charge higher prices without an increasing supply.  Landlord’s reap huge profits from market failure without regulation. For the free market alternative to work, producers must be able to bring supply reasonably close to demand, which will be difficult to do in light of mortgage credit unavailability, inflation, etc.

(6)  Rent control cannot be blamed for decrease in supply (Berger responses to Muth) =

(a)  Moderate controls = unlike restrictive rent freezes, they provide for a satisfactory investment return for landlords, in the form of annual rent increases and the immediate pass-through of increases for suddenly surging expenses.  Thus most of the problems that people attribute to landlords disincentives to invest and maintain are ill-founded.

(b)  Ownership conversion = uncontrolled cities have experienced the same growth of conversion, and the availability of tax credits probably accounts for the shift.  

(c)  Disinvestment = landlord’s failure to maintain is a problem everywhere, including uncontrolled cities.  The insufficiency of effective rental demand is a more likely cause than rent control.

(d)  New construction = NYC has never stopped constructing new multi-family dwellings, and the city suffers from a shortage of commercial space even though that is an area that has never been regulated.  Failure to build is more closely linked to zoning, interest rates, etc.

(7)  One of the most compelling reasons for the preservation of regulation in some form is the likelihood that landlords will raise prices to reflect their present advantage, causing unprotected tenants to face serious hardship.

4.  Problem of Succession
a.  Family members who reside in a rent-controlled apartment are permitted to succeed the named tenant in the lease after his or her death.  The problem becomes determining what relationships do and do not qualify as familial.

b.  Braschi v. Stahl Associates (Supp. 344) Two homosexual partners were considered family members for the purposes of succession.  They had a 10 year exclusive relationship, were regarded as a couple by friends and family members, and shared financial responsibilities.

(1)  Test = succession will be allowed in the case of two lifetime partners whose relationship is long-term and characterized by an emotional and financial commitment and interdependence.  Factors considered =

· exclusivity and longevity of relationship

· level of emotional and financial commitment

· the manner in which the parties have conducted their everyday lives and held themselves out to society

· reliance placed upon one another for daily family services

(2)  Reasons for broadening the traditional definition of family =

(a)  financial = spouses, especially elderly, will be at risk financially if they are forced to move or pay market rent.

(b)  personhood arguments = persons living with the former tenant will often be forced to move if they cannot afford the market rate for the apartment, and give up the place they consider their home.

(3)  Reasons for retaining the narrow definition of family =
(a)  rent stabilization statute = the statute is very clear on the issue, enumerating the list of blood relatives and adopted relatives that will qualify for succession.  Court concludes that the tougher nature of the rent control statutes permits a more inclusive definition of family.  It later, however, cites its decision in Braschi to extend the broadened definition to rent stabilization as well.

(b)  intestate succession = who gets property when you die without a will is likewise limited to blood relatives

(c)  roommate statute = persons living with but unrelated to the tenant of record can remain in rent controlled and stabilized apartments as long as the tenant of record continues to reside there. Implicitly the courts have decided that immediate family does not include individuals unrelated by blood, adoption, or marriage, notwithstanding the closeness of the relationship.

(d)  perpetuates rent control = the expansion of succession laws goes against the legislative intent that rent control eventually give way to market control

(e)  proposal to expand definition denied = the proposal to expand the definition at the legislative level was never passed, a fact which may say something about the legislative intent underlying the current statutes. There are many reasons, however, why something may not pass.  That fact alone is not indicative of Congress’s disapproval.

G.  PUBLIC HOUSING
1.  Market reasons for housing assistance = If the only problem in housing is one of affordability, then all of our problems would be solved by providing tenants with income in the form of a negative income tax, housing vouchers, etc.  But some short-terms problems may not be solved by increased income =

· discrimination

· externalities created by sub-standard housing

· supply is inelastic in the short run

· constraints by the government (zoning, housing codes)

2.  Other reasons justifying housing assistance = 

· Paternalism = we don’t want people making bad choices

· Irrespective of what other bad choices people make, we don’t want them to be living in the streets b/c we don’t want to be bothered by it.

3.  Supply-oriented programs = those in which the government directly increases the supply of housing by either constructing buildings itself or by subsidizing developers

a.  Public Housing Authority (PHA) and federally funded housing = constitutes only 1.5% of the US housing stock.  Less than 80% earn median income, 75% earn less than 50% median income, 35% earn less than 30% median income.  Rents are fixed at 30% of the family’s income.  Problem is that, once a family starts working, the fixed rent may exceed the market rate and lead the employed to exit public housing—it’s not desirable for all the tenants to be miserably poor.

b.  Below market interest rate loans (BMIR) = brings in private developers by subsidizing loans.  Assumption is that if capital costs are lower, some of the benefits will flow through to tenants in the form of lower rents. Incomes of tenants are somewhat higher in these developments.  Example = Starret City

c.  Section 8 New Construction and Substantial Rehabilitation = guarantees landlords who built or renovated housing 20 to 40 year subsidies equivalent to the difference b/w 30% of T’s income and FMR as computed by HUD.  Recent crisis =

(1)  Program started in 1974, so all 20 year contracts are coming due in addition to all short term loans.  Every year, there’s a huge bill that threatens to eat up the entire HUD budget.

(2)  Many developments were also built with BMIRs.  The government is therefore both the lender and the owner of the housing.  It has to inflate rents to pay mortgages, and rents may exceed FMR.  If the government cuts the rents, it will own the property through foreclosure b/c it made the loans.  

(3)  Proposed solution = cut rents (subsidies) but forgive some of the indebtedness.  Still problems b/c if you cut mortgages it’s an immediate taxable event.

(4)  Additional problems posed by slimeball landlords who pocket the subsidies and let buildings deteriorate. How well Clinton’s new “Get tough” program will work is not yet clear.

d.  Low Income Tax Credit = provides developers who agree to reserve units for low-income tenants w/ a tax credit whose value is based upon the cost of the project construction or renovation.

4.  Demand-oriented programs = provide the recipients of assistance w/ the funds to purchase housing services

a.  Tax deductions for home ownership = increases people’s abilities to buy homes, increasing the demand for ownership units, and thus increasing the available supply of rental units.  Not geared toward low income housing, but middle income families that leave rental market to buy homes free up these units for lower income families.

b.  Section 8 Housing Certificates = provide persons w/ certificates enabling them to rent homes from private landlords.  Units must meet minimum quality standards and must not cost more than FMR.  Tenant’s rent share is fixed at 30%.  Government pays the balance (bearing the burden of increased rent and benefiting from lower rents).

c.  Housing vouchers = gives tenants a subsidy equal to the difference b/w 30% of their income and the FMR in their area.  Government’s share of rent is fixed—tenants whose rents exceed FMR pay the excess, and those whose rents are below FMR retain a portion of the subsidy.

5.  Reasons to prefer demand-oriented programs  (Schill article) =

a.  Better achieves substantive objectives of housing assistance

(1)  Affordability—public housing is somewhat more affordable than housing certificates when utility is factored in, but the data also suggest that rent burdens for tenants of privately owned subsidized housing are probably lower.

(2)  Housing Quality—both supply and demand oriented programs requires that the accommodations meet minimum quality standards, but PHA’s are often lax in their enforcement.  Data indicate that there is a significant difference in housing quality b/w public housing and privately owned subsidized housing.

(3)  Neighborhood Quality—one of the major advantages of demand-oriented subsidies is that they permit households to choose their preferred neighborhoods rather than limiting their choices to communities already containing subsidized housing.  Housing vouchers theoretically allow poor households to move out of slum communities, but this depends on

(a)  the availability of housing at rents below the FMR in better neighborhoods

(b)  whether discrimination will block the ability of minorities to locate housing and move into these communities.

b.  Better achieves methodological objectives:
(1)  Neighborhood redevelopment—public housing does not appear to enhance neighborhood stability.  Demand oriented subsidies similarly have little effect b/c they are not targeted at specific communities. Supply-oriented subsidies targeted to private developers in particular neighborhoods seem the only practical way to achieve community development through housing assistance programs.

(2)  Efficiency—defined as a program that employs the fewest resources to achieve its substantive objectives, the government rates poorly b/c only private entrepreneurs will be driven by the profit motive to maximize productivity and minimize costs.  Data indicates inflated operating costs, waste, etc. Tenants cannot move elsewhere b/c their subsidies are tied to their units.  The advantage of a demand-oriented system is that a tenant will act as an effective monitor of housing quality.  Most importantly, subsidizing a household in public housing cost 50 to 112% more than providing assistance through housing allowances.

(3)  Horizontal equity—until housing assistance becomes an entitlement, any method of subsidized housing will help some a lot and others not at all.  But b/c vouchers and certificates are more cost-effective, they can help more households.

(4)  Vertical equity—on the idea that the neediest should deserve the greatest benefit, public housing performs only marginally better than voucher or certificate programs  Furthermore, the performance of public housing on this criterion will probably deteriorate in the future b/c allocating public housing to only the neediest families will create concentrations of poverty.  PHA’s will need to alleviate social distress by admitting households who are not the most impoverished.

6.  Procedural due process = requires the government to follow appropriate procedures where there is a deprivation of life, liberty, or property.  The issue here is whether housing assistance is a property interest that warrants due process protection.

a.  Reich’s concept of government largess = The notion of property should be extended to include a person’s interest in government benefits, i.e. government largess.  As the role of government increases, people are more dependent on government programs for their subsistence.  The importance of government assistance limits individual autonomy and opens the door to the government using its influence to constrict individual liberty.  To limit this potential for abuse, government actions w/ respect to largess have to conform to procedural fairness. 

b.  Protections for the tenants include =
(1)  Holmes v. NYC Housing Authority (Supp. 355) Due process requires that the selection of T’s in public housing must be made in accordance w/ certain ascertainable standards.  T’s may not necessarily get the substantive result that they want (i.e., the housing), but they get the reasons for not getting it.

(2)  Hill v. Group Three Housing Development (Supp. 366) Same case as above, but T’s were seeking private housing w/ Section 8 assistance rather than public housing.  While T’s are protected by civil rights laws, they are NOT protected by due process and will not receive a factual hearing upon rejection.

(a)  There is no property right to housing.  No individual applicant, although eligible for benefits, is necessarily entitled to them.

(b)  A Section 8 applicant meeting the threshold income and family eligibility criteria must be “otherwise acceptable” to the individual landlord, who can use his discretion to select T’s w/in the bounds of the civil rights laws.

(3)  Escalera v. NYC Housing Authority (Supp. 358) T’s in public housing must have procedural due process prior to their termination for good cause.  

(a)  Includes =

· notice

· disclosure of evidence serving as a basis for dismissal

· right to confront witnesses

· disclosure of rules governing the proceedings

(b)  Section 8 recipients likewise are entitled to due process protection if they are denied a lease renewal w/ claim of good cause.  Once the recipient has secured housing w/ Section 8 assistance, he has a property right to that housing and gets due process protection.  Again, he does not necessarily get the substantive result that he wants by getting to keep the apartment, but he gets a hearing.

(4)  Summary chart

	
	Public Housing
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	No

	Eviction
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c.  Problems resulting from double-layer of due process protection
(1)  Eviction = PHAs argue that law-breakers are allowed to remain in public housing throughout an extensive process—internal process + court procedure.  Exceptions have been made, however, for drug cases where landlords are allowed to skip the internal procedures and proceed directly to state law.

(2)  Selection = PHAs  want to be able to screen out problem tenants.  Requiring them to articulate reasons for every rejection prevents them from excluding tenants that they have a bad hunch about.

XI.  LAND USE CONTROL: PRIVATE SECTOR ALTERNATIVES
A.  Servitudes
1.  Easements =
a.  affirmative easement = nonpossessory interest that gives the grantee the right to go onto and use another’s land

b.  negative easement = gives the owner the right to limit the uses to which another parcel of land might be put

c.  appurtenant easement = one which benefits its owner in the use of another tract of land.  Negative easements are always appurtenant to land b/c they protect the owner in the use and  enjoyment of his land

(1)  dominant tenement = the benefited parcel

(2)  servient tenement = the burdened parcel

d.  easement in gross = one which benefits the holder only personally, not in connection w/ his ownership or use of any parcel of land

2.  Creation of easements =
a.  Express agreement = easements are typically contained in deeds or separate grants, and are usually covered by the Statute of Frauds.  The instrument say that the testator or grantor “grants an easement for the purpose of…” and should avoid words like “convey,” and “warrant” which suggest estates in land.

b.  Implied easements =
(1)  easement implied by prior use 
(a)  grantor must convey the land

(b)  before severance, there was usage on the land from which it can be inferred that an easement permitting its continuation was intended

(c)  some level of necessity

· courts either use a test of strict necessity or reasonable necessity

· most will find the requirement satisfied if the owner of the dominant tenement would be put to appreciable expense to provide a substitute for the claimed easement.

(2)  easement implied from necessity
(a)  grantor must convey the land

(b)  after severance of the two parcels, it is necessary to pass over one of them to reach any public road from the other

· implied only over landlocking parcels = easement is implied only over that portion of the land that blocks access to the public road.  More flexible interpretations do not require actual landlocking, but entitle the claimant to sufficient access to make effective use of his land.

· no existing use required = results in a stricter requirement of necessity

· creation and duration = necessity for the easement must exist at the time of severance.  A necessity arising later will have no effect.  In addition, the easement terminates when the necessity ceases.

(3)  easement implied from plat = a person who acquires a lot in a platted subdivision will usually acquire implied private easements to use streets, alleys, etc. shown on the plat.

c.  Prescription = analogous to adverse use.  While in adverse possession the claimant gets the right of possession, in adverse use the claimant gets an easement.

(1)  requirements = the usual requirements of adverse possession: open and notorious use, adverse and under a claim of right, and continuous and uninterrupted throughout the statutory period.

(2)  exclusivity requirement = the main difference b/w adverse possession and adverse use is that the claimant’s use does not have to be exclusive.  The claimant’s uses are usually consistent w/ the owner’s uses. Exclusivity is not required b/c the claimant is seeking to own the property, just to use it.

(3)  when prescriptive rights cannot be acquired =

· negative easements cannot arise by prescription 

· use of an easement by necessity cannot give rise to prescription b/c the necessitous use is not wrongful

3.  Termination of easements = while easements can go on in perpetuity, they can be terminated by:

a.  By unity of title = if the dominant and servient tenements are merged and thus owned by the same person, the easement is extinguished.

b.  By acts of the dominant owner =

· written release = oral releases are insufficient v/c of statute of frauds

· abandonment = nonuse + evidence indicating intent of no future use

· estoppel = the owner makes a representation to the grantor that he will no longer use the land

· forfeiture = misuse of the easement

c.  Destruction of the servient tenement = an easement is terminated if the building is destroyed w/o fault of the servient owner, but not if it is destroyed by the intentional act of the servient owner.  In that case, the servient owner is liable in damages to the owner of the easement.

d.  Prescription = by the owner or a third party

4.  Negative easements 

a.  Four traditional types are recognized =

· right to stop your neighbor from blocking your windows

· interfering w/ air flowing into your land in a defined channel

· removing support of your building, as by excavating or removing a supporting wall

· interfering w/ the flow of water in an artificial stream

b.  Petersen v. Friedman = recognized a new type of easement of unobstructed view.  Not all courts support the decision, as even express negative easements are not always upheld.

c.  Reasons why negative easements are not favored =
(1)  Difficult to discover = a person buying property will not see another person using the land, he’ll see no activity at all.  Buyers would have to infer easements from nothing, and property would be burdened w/o their knowledge.

(2)  Prescription = If one were to permit the prescription of negative easements, it would be a nightmare b/c people could claim rights of limitation by saying “You never did it before, so you can’t do it now.”

5.  Covenants Running with the Land = developed as an alternative to and in response to courts hesitancy to enforce negative covenants.

a.  covenant = promise that one will do an affirmative act or refrain from doing an act, usually in connection w/ land.  Typically considered a property right, as is an easement.

b.  When to use covenants =
(1)  To prevent someone from using property in a way harmful to neighbors (e.g., height, architectural restrictions).

(2)  To obligate people to pay fees in connection w/ Homeowners Associations.  All rules in CC &R’s are in the form of covenants.

c.  Why we want covenants to run w/ the land =
(1)  transactions costs associated w/ renegotiating covenant every time there’s a transfer

(2)  lack of certainty w/ regard to future use of land may impede full and most efficient development of land

d.  Why courts hesitate to recognize that covenants run =
(1)  most efficient use of property may be forbidden by the covenant

(2)  disfavor dead-hand control

e.  Advantage of covenants as a land regulation device = they are consensual.  Assume that party will not agree to the covenant unless it is efficient.

f.  “Run w/ the land” = every successive person who gets the property gets either the benefit or the burden of the covenant.
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We are never talking about the relationship b/w A and B, b/c they are in contractual privity.  We will be concerned about whether C gets the benefit, and whether D gets the burden.  One side may run and the other may not, so you must look at each side independently.

g.  For the burden to run = typically, the common law placed more road blocks against the running of burdens b/c benefits do not restrain alienation.  Four requirements for the burden to run:

(1)  Intention to bind successors = A and B must have intended to bind C and D as their successors in interest.

(2)  Horizontal privity = original promisor and promisee must have been in privity of estate at the time the covenant was made. Originally, this served a notice function, i.e., subsequent purchaser could look to see if a covenant was contained in the deed).  The promise must have been made as a result of:

· mutual privity = landlord-tenant relationship (lease)

· successive privity = sale of property

(3)  Vertical privity = the party who wants to enforce the covenant or against whom the covenant is being enforced must have succeeded in interest to one of the covenanting parties.  In some states, the party must acquire the exact interest possessed by the original covenanting party.

(4)  Touch and concern = the covenant must touch and concern the land.  The closer you come to doing something to the land, the more likely it is that the requirement will be fulfilled.  Activities exist along a continuum.

(a)  The covenant must touch and concern the land on BOTH sides.  Example = an easement of light and air, which restricts what one side can do w/ her land and benefits the other party in the use and enjoyment of her land.

(b)  Some covenants touch and concern even though they don’t have much to do w/ the land itself:

· covenants to pay rent

· covenants to pay Homeowner’s Dues

h.  Runyon v. Paley (Supp. 427) W and R each seek to enforce covenant restricting building of condominiums against (P.  G originally owned 2 parcels.


Parcel #1 = G( R (() ( G ( B ( P


Parcel #2 = G gives ½ to R (() and ½ to W

(1)  ( Williams = Covenant is enforceable against P.  There was horizontal privity b/w G and B b/c there was sale of the property.  There was vertical privity G and W b/c of direct transfer b/w them.
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(2)  ( Runyons = Covenant is not enforceable against P.  The covenant b/w G and B was made 1/9/60 and the Runyons bought their land on 1/8/60 w/o the benefit of the covenant attached to it.  There is therefore no vertical privity—they did not succeed to an interest in a property w/ a covenant.  Had they bought the property a day earlier, they would have a claim against P.  B/c of the timing issue, they could not enforce the covenant as an equitable servitude either.

6.  Equitable servitudes = covenants that are not enforceable at law, but in equity.  Developed in response to the difficulties encountered w/ getting covenants to run at law.

a.  Neither horizontal nor vertical privity is required.  Three requirements =

(1)  notice = the subsequent purchaser had to have actual or constructive notice of the covenant.

(2)  intent = the original covenanting parties had to intend that the covenant run.

(3)  touch and concern = same requirements as above.

b.  Tulk v. Moxay (p. 861) T (() conveyed land to E w/ restriction that there be no construction.  E conveyed to M, T seeks to enforce against M. Not enforceable as covenant b/c no horizontal privity (L-T relationship required in England).  Enforceable as equitable servitude.  M admitted that he knew about the covenant, there was intent to bind him (as reflected in lower purchase price), and building touched the land.

7.  Why we still need nuisance law and zoning restrictions = why are easements, covenants running w/ land, and equitable servitudes not enough to take care of externalities?  Why can’t we rely on consensual bargains for land use planning?

a.  transactions costs = servitudes require contracts, which are accompanied by problems of strategic bargaining, holdouts, etc.

b.  difficult law = whether the covenant is enforceable depends on timing.  Never know whether you’ve done it right or not.

c.  costly to enforce = have to go to court if someone breaks the promise, and there may be a risk of losing b/c of the difficult law.

B.  Nuisance = a person cannot use his land in a way that harms another in the use and enjoyment of his land.

1.  Elements of claim = must show a + b or a + c

a.  non-trespassatory invasion of another’s use or enjoyment of land, AND

b.  that the action was unintentional and negligent, OR

c.  that the action was intentional and unreasonable
(1)  intentional = knowledge that you’re conducting activity and affecting another. Does not mean intent to harm.

(2)  unreasonable = standard is often unarticulated

(a)  threshold approach = when harm gets to a certain level, it cannot go on w/o compensation or an injunction

(b)  efficiency calculus = gravity of harm outweighs the utility of the actor’s conduct

(c)  Restatement approach = cost-benefit analysis, where the act will generally be considered unreasonable and therefore merit compensation, unless paying damages would put the tortfeasor out of business.

2.  Problems = might not always be the most efficient way to deal w/ externalities

a.  coming to the nuisance = people buy their property at a discounted price and then demand an injunction

b.  transactions costs = difficult for homeowners to get together and demand an injunction even where the injunction is efficient

c.  remedial problems = taking Boomer as an example, the activity that is being enjoined might employ a great number of people and be useful to the economy

d.  damages difficult to assess = where damages are awarded, the court has to get them just right to avoid overcompensating the complainants and sending the tortfeasor out of business, or undercompensating in the alternative.

e.  difficult law = the doctrine is so complicated that you never know who will win.  B/c the cases can go either way, people don’t have the right incentives.

f.  reliance on private individuals = it may not be appropriate to rely on private individuals to enforce public values (although we do have public nuisance).

XII.  EMINENT DOMAIN AND THE TAKINGS CLAUSE
A.  Background
Substantive due process = Much of the takings discussion takes place against the background of substantive due process.

When used = TO challenge government regulations or policies on the ground that they impermissibly burden property or liberty rights.

Tests =
1.  Rational basis = Is the regulation or policy rationally related to a legitimate government purpose? (Nash majority)

2.  Strict scrutiny = Is the regulation or policy necessary to achieve a compelling government interest? (Nash concurrence and dissent)



Remedy = Invalidation of the statute

B.  Just Compensation Clause of the 5th amendment = Private property shall not be taken for public use w/o just compensation.

1.  Problem areas of interpretation =
a.  private = does this refer to property owned by individuals, corporations, the city, etc.?

b.  property = does this include personal property, contract rights, government benefits, etc.?

c.  taken = what constitutes a taking?  Physical possession or regulation that achieves the same purpose?

d.  for public use = does the government or public have to use the property, or can the property be used for anything related to government purpose?

e.  just compensation = fair market value, personal value, etc.?

2.  Rationale for inherent power of eminent domain =
a.  The government owned everything before it handed out to private individuals, and therefore retains and interest in all property.

b.  Prevents holdouts when we need to assemble pieces of property.

C.  What is “just” compensation?

1.  Why is there compensation at all?
a.  government incentives = we want the government to pay for what it gets.  If everything were costless, then the government would consume resources when the benefits are smaller than the opportunity costs.

b.  individual incentives = there would be a disincentive for private investment, even where expected value exceeds cost of investment, if people’s property could randomly be taken away from them.  The mere possibility of a taking causes people to perceive a greater risk than actually exists, and dissuades them from entering into what would be profitable ventures.

c.  protect people’s property rights = people should have a protective sphere in which they are free from a government that can arbitrarily harm them.

d.  unfair burden = private parties should not have to bear the full cost of the public good.

e.  conservatism = allowing the government to take property w/o compensation would have tremendous implications for the redistribution of wealth.

2.  Problems of moral hazard =  if people know that they will be compensated for their property in the event that it is taken, they will not contemplate the risk at all.  Investment in property becomes a riskless, and over-investment may result.  This serves as an argument against providing compensation.  Such an argument would rest upon two assumptions:

a.  awareness of risk = many people may not be aware that of the risk of taking, such that there would be any incentive to over-invest.

b.  full compensation = analysis assumes that people are fully compensated.

3.  Just compensation ( full compensation = US v. 564 Acres of Land (Supp. 440) Government wanted to pay organization fair market value for the condemnation of summer camp facilities.  ( wanted substantially more than FMV, b/c that amount would be inadequate to cover cost of building substitute facilities.  Supreme Court awards only FMV, acknowledging that the just compensation clause does not provide for full indemnification of loss.  Rationale =

a.  objective rule = need standard way to assess compensation.  It would be too difficult to compute actual value to owner.  

b.  potential for fraud = providing owners w/ substitution costs would inevitably lead to the situation where owners choose to pocket the money rather than rebuild.

c.  burden of citizenship = the lost value can be viewed as a deductible of citizenship.  If people are forced to bear a portion of the cost, they will have to take the risk into account.

4.  What is not compensated for under the 5th amendment =
· non-transferable values

· lost profits

· substitute facilities or replacement costs

· removal costs

· litigation costs

D.  What is public use?
1.  When to use the public use requirement = To challenge government exercises of the power of eminent domain (i.e., when the government wants to take property and agrees to pay compensation).

2.  Test = Does the exercise of eminent domain rationally further some conceivable government purpose?

a.  Public use means public purpose = Hawaii Housing Authority v. Midkiff (p. 1146) Much of land in state was under control of a few landowners.  State wanted to allow tenants of the landowners to purchase the land they were living on from the owners.  Held = The government goal of regulating the land oligopoly to improve the residential fee simple market is an appropriate public purpose for which the land may be taken.  The public use requirement is not to be construed literally—the taking need only serve some conceivable public purpose.

(1)  Poletown Neighborhood Council v. Detroit (p. 1156) Detroit was allowed to condemn a residential neighborhood and allow GM to build a factory on the land.  Taking was rationally related to public purpose = economic development, alleviate unemployment, increase the standard of living.

(2)  City of Oakland v. Oakland Raiders (p. 1160) City would have been permitted to take team to serve public purpose of recreation, entertainment, etc.

b.  Low level of scrutiny = the power of eminent domain is coterminous w/ the scope of the state’s police powers.  The outer limit of those powers is determined by the rational basis test of substantive due process.  The public use test appears to be even easier—only a conceivable public purpose is needed, as opposed to a legitimate purpose.  

Results =

(1)  Basically, the test writes out the public purpose requirement altogether.

(2)  Assumption is that the legislature will make good decisions about what is and is not a legitimate public purpose.  The alternative is to have judges, who are unelected, decide on their own what constitutes a sufficient public purpose.

(3)  If the government compensated people fully, then the public purpose prong may not be really important.  The problem is that compensation will rarely be in line w/ what people consider to be their property’s true value.

E.  What is a taking?
1.  When to use the prohibition on uncompensated takings = To challenge government regulations whose economic effects are substantively “equivalent” to exercises of eminent domain, but for which the government is unwilling to pay compensation.  Some people call these regulatory or implicit takings.

2.  Tests =

a.  Permanent physical invasion = Does the regulation permanently and physically invade private property?  If so, there is a taking.

(1)  Loretto v. Teleprompter Manhattan CATV (p. 1165) Statute required apartment owners to provide cable access.  Wire ran from rooftop down front of building.  Held = any permanent physical invasion is a taking, irrespective of the extent of damage caused.  Damages awarded in amount of $1.

(a)  third party invasions = Dissent argues that the majority opinion calls into question all landlord tenant laws that require something to be on the premises (fire alarms, etc.).  Majority differentiates these requirements from third party invasions. Thus a statute that requires a landlord to install a cable wire himself would not be a taking, whereas permitting a 3rd party to install the wire would.  Doesn’t make very much sense, since the former seems more onerous.

(b)  implicit compensation = even where the regulation implicitly compensates the property owner (here, providing cable services for T’s) the per se rule applies.

(c)  anti-warehousing = NY court struck down anti-warehousing statutes on takings grounds, in that requiring a landlord to lease to a 3rd party constituted a physical invasion. Problem was how to distinguish these cases from rent control, which essentially provides permanent tenure to T. Distinction suggested is that in rent control, L initially chose the T and invited them in. W/ anti-warehousing, L’ s have no choice but to bring in a third party.

(2)  US v. Causby (p. 1170) Noise from overflights destroyed chicken farm.  Court found invasion of the owner’s air directly above property, constituting a taking of an easement of flight.  Where flights are nearby and not directly above property, there is no taking.  Damage caused is irrelevant.

(3)  Kaiser Aetna v. US (p. 1180) T’s had pond near apartment houses, and dug channel to the ocean. B/c the ocean is open to the public, government required that pond be opened to public as well.  Court found a taking of a navigational servitude.

(4)  Pruneyard Shopping Center v. Robins (p. 1171) Court upheld state requirement that shopping center owners permit individuals to exercise free speech and petition rights on their property, to which they had already invited the general public.  Possible distinction from the above cases in that a liberty interest was at stake, and afforded a greater degree of protection than property rights.

b.  Harm/ Benefit Test = Does the regulation have the effect of protecting the public from harm (e.g., by prohibiting a nuisance)?  If so, it is an exercise of police power and is noncompensable.  NOTE: apply this to cases where there is less than a total loss of value.  See Lucas below.

(1)  Hadachek v. Sebastian (p. 1181) ( opened a brickyard b/f area became residential.  City subsequently passed ordinance prohibiting the operation of brickyards.  Property was worth 800K in its present use, only 60K in next best use.  Excavations in property made it impossible to use for residential purposes.  Held = When the regulation has the effect of preventing a harm, it is an exercise of police power and is noncompensable; when the regulation has the purpose of extracting a benefit, it is an exercise of eminent domain, and the owner must be compensated.

(2)  police power versus eminent domain = the distinction is one b/w curbing a bad and expropriating a public good. In the former case, the person is viewed as doing something that she never had the right to be doing in the first place.  Compensation is therefore inappropriate.

(3)  distinction may be illusory = it is difficult to determine which side is harming the other.  Harms tend to be reciprocal—each harms the other in the sense that each interferes w/ the  other’s use of land.

c.  Diminution in value = does the regulation go too far?  If so, it is a taking.

(1)  Penn Coal v. Mahon (p. 1189) ( sold surface rights to ( to build house.  ( retained mineral rights in order to mine coal.  Statute enacted that forbade the mining of coal in any way that would cause subsidence of homes.  Statute thus took away the entirety of ( property right in the coal, resulting in a 100% diminution of value.  Held = if a regulation goes so far as to destroy or appropriate a property right, it becomes a taking and requires just compensation.

(a)  Why every diminution in value should not constitute a taking = 

· restriction of government = government would not be able to act b/c every regulation affects property rights to some degree

· reciprocity of benefits = where there are small generalizable benefits as the result of a regulation, there is no need to compensate.  Regulations that burden you burden your neighbor as well, for example, and that works to your advantage.

· transaction costs = not only would the compensation itself be expensive, but the costs of compensating someone may exceed the amount of compensation to which they are entitled.

(b)  What is “too far” ? = Holmes’ test can be translated into the following equation: if loss/ value prior to loss (% dv) > too far = taking.  The result of the test will depend on what value you choose as the denominator.  Holmes picked as small of a denominator as possible, the mineral rights.  If the diminution in value were measured in terms of the decreased value of the entire property, the damage would appear less severe. 

(2)  Factors to consider regarding diminution in value =
(a)  Interference w/ investment-backed expectations = Penn Central v. NY (p. 1203) ( wanted to construct office tower on top of Grand Central station, preserved as a landmark. Held = courts should look to the severity of the economic impact to determine whether there is a taking.  An regulation goes too far w/ in the meaning of Penn Coal when it interferes w/ an owner’s distinct investment backed decisions.

(1)  Speculative value is not compensable = ( bought Grand Central to use as a train terminal, and the denial of the permit does not interfere w/ this.  Fact that they cannot build a tower was not backed by investment, so there is no taking.

(2)  Significant remaining value = air rights are not completely impaired given the transferable development rights (TDRs).  While TDRs may not provide full compensation for the loss suffered, they are valuable in determining whether a taking has occurred. 

(3)  Inability to exploit a property right is not a taking = the property right must be severely harmed.

(b)  Reciprocity of advantage = Regulations that involve reciprocal advantages are not takings (see Penn Coal above).  If the regulated owners obtain some advantage, though it be less than the advantage obtained by the others, the regulation is within the police power. Example = zoning.  If the landowner obtains no advantage from the regulation, it is more likely to be held a taking.

(c)  Loss of all viable use = Keystone Coal v. DeBenedictis (p. 1199) Case similar to Penn Coal.  Court did not find a taking b/c the subsidence act in question did not make it impossible for ( to profitably engage in business, as they only have to keep 50% of coal in place.  Where the regulation does not deny the owner of all viable use of the property, there is no taking.   

NOTE: Keystone court redefines the equation used to determine whether the diminution in value is too extreme.  It measured the value of the interest taken (the support estate) against the remaining value of the entire estate.  This is an example of how the change in the denominator leads to a different result than would otherwise be obtained.

(d)  Loss of all value = A regulation that results in total value deprivation and denies the owner of all viable use of the property constitutes a taking.

(1)  Lucas v. South Carolina (p. 1241) ( bought property along water to build houses.  Act subsequently forbade building on beachfront in order to cure beach erosion.  Trial court found that requiring the land to remain vacant deprived it of all value.  Relying on this erroneous determination, court holds that total regulatory takings must be compensated.

(2)  Rejection of harm-benefit test = Court rejects the Hadacheck decision, which permits a complete reduction in value so long as the regulation serves to prevent a harm.  Rationale = distinction b/w harm and benefit is hard to maintain, and is an impossible test to conduct on a value-free basis.

(3)  Exception for common law nuisance = If the action prevented by regulation would have been a nuisance at common law, then it will not effect a taking even when there is total loss of value.  Oddly enough, court reverts right back to the problem of having to figure out what a harm is by carving out an exception for nuisances, when that was the test it was trying to avoid.

(e)  Nuisance-like activity = Where there is not 100% loss of value, the old harm-benefit analysis still applies, although its logic has been undercut by Lucas.  Thus, if the owner was using his property in a nuisance-like way, the regulation interfering w/ that use will not constitute a taking.

d.  Substantial relationship = Does the regulation fail to substantially advance a legitimate government purpose?  If so, it is a taking.

(1)  Exactions = where the granting of a permit is made contingent on the fulfillment of some condition, the condition must substantially advance the purposes that gave rise to the restriction (i.e., that would allow the government to refuse the permit altogether).

(a)  Nollan v. California Coastal Commission (p. 1217) ( wanted to build residence on beachfront property.  Statute prohibited any construction that would block view of beach.  Commission granted permission to build on condition that ( grant lateral easement along beach for public use.  Since people would be making use of the easement only after they were on the beach, easement did not serve the purpose advanced, namely visual access to beach.  Held = When a condition substituted for an outright prohibition fails to further the end advanced as the justification for the prohibition, the prohibition no longer becomes a vehicle for advancing a state interest, but rather a manner of extorting a property right w/o paying just compensation.

(b)  Dolan v. City of Tigard (Supp. 451) ( wanted to enlarge store.  Statute provided that construction should be limited to prevent flooding; another articulated need to reduce traffic congestion.  Conditioned ( permit on granting land along creek for public greenway, and additional land for bicycle path.  Held = the conditions do not substantially advance the purpose for which they were supposedly imposed.  Although there is an essential nexus b/w the conditions imposed and the public purpose articulated, the benefit achieved by the conditions is not sufficiently proportionate to the burden they impose.






Two components of substantial relationship test =
· essential nexus = there must be an essential nexus b/w the condition substituted for the prohibition and the public purpose underlying the prohibition

· rough proportionality = there must be a reasonable relationship b/w the required dedication and the impact of the proposed development.  In other words, the property owners must be asked to give up an interest that is roughly proportional to the harm that their development would cause.

(2)  Substantive due process implications = an examination of the language used in the cases above suggests that there might be a higher level of scrutiny in takings cases.  Property rights look like they are being equated w/ liberty interest for substantive due process purposes.

3.  Remedy = 

a.  invalidation of the statute or regulation =  at least w/ respect to the particular parcel of property in question

b.  damages = compensation for the damages resulting from the period in which the statute was in effect.

First English Church of Glendale v. Los Angeles (p. 1229) Church was destroyed by fire, and ordinance prohibited its reconstruction.  Court held that compensation must be paid for the “temporary taking.” Damages are therefore available in inverse condemnation cases, where owner forces government to use its power of eminent domain and pay compensation for the property taken.

c.  eminent domain = government may try to achieve the purpose of the regulation by exercising its power of eminent domain

F.  TRAP = It is INCORRECT to say that a government regulation that does not serve a public use cannot constitute a taking under the Just Compensation Clause.  Where the government would be precluded from exercising its power of eminent domain due to a lack of public purpose, and yet passes a regulation that harms a property owner, they have indirectly taken the property and must pay just compensation.

XIII.  ZONING
A.  Introduction 

1.  Theory of zoning = By dividing up the city into zones from which harmful uses are excluded, zoning purports to prevent one landowner from harming his neighbor by bringing an incompatible use.  In a sense, zoning is nuisance law made predictable by declaring in advance what uses are harmful and prohibited in the various zones.  Modern zoning, however, often regulates uses to achieve public benefits or to maximize property values.

2.  Source of power = cities or municipalities have no inherent power to zone.  The power is given to them by the state legislature through a zoning enabling act.

3.  Constitutional limitations = When a state enacts an enabling act, it does so under the authority of its police power, the legislative power a state has to regulate its human affairs so as to effect the purposes of government.  The power of the states to authorize regulation of property use by zoning law and the power of local governments to enact such laws have been specifically upheld as valid uses of police power.

a.  Substantive due process = the current test for whether federal substantive due process has been violated is whether the ordinance bears a rational relationship to a permissible state objective.

(1)  Euclid v. Amber Realty (p. 993) Each part of the city was zoned w/ respect to the use to which land could be put, the height of buildings, and a minimum lot size requirement.  When Amber bought the land, it wanted to use all of it for industrial purposes.  W/ zoning, 2 areas were zoned for higher use.  Value was reduced from 10K per acre to 2K per acre. 

(a)  cumulative ordinance = higher uses are permitted in areas zoned for lower uses, but not vice versa.  Example = where single family dwellings are the highest use and heavy industry is the lowest use, a person might build a single family dwelling in an industry zone, but industry could not come into the residential area.

(b)  Test for constitutionality = for a zoning ordinance to be declared unconstitutional, the provision must be clearly arbitrary and unreasonable, having no substantial relation to public health, safety, morals or welfare. NOTE: language of substantial relation used in light of low standard that’s easy for government to pass.  

(c)  Rationale = Sutherland wanted to preserve private, nice homes for the upper and middle class.  He saw zoning as a way to protect the suburbs that were threatened by urbanization.  Objection of the trial court was that the main purpose of zoning was to segregate communities according to their incomes and situation in life.

(2)  Nectow v. City of Cambridge (1928) Decided 2 years after Euclid.  Court used a rational relationship test, and struck down a zoning ordinance as not furthering the health, safety, morals or general welfare of the community.  City was using a zoning strip to create a buffer b/w a wealthy residential area and a factory.

b.  Just Compensation Clause and Non-conforming uses = PA Northwestern Distributors, Inc. v. Moon Township Zoning Board (p. 1011) 3 weeks after ( opened an adult bookstore, Board adopted an ordinance restricting the permissible locations for bookstores and allowing only 90 days for non-conforming uses to either comply or shut down.

(1)  Amortization provision = typically, non-conforming uses that are in existence at the time the ordinance is enacted are permitted to continue until they choose to shut down. Here, the amortization period cuts off operation at the end of the specified period.  The idea is to let the owner amortize his initial capital investment, to let him recover his investment over a period of time. Needed amortization statute b/c zoning had greatly limited entry of shops into market—this particular location would be so valuable that new shops would replace any existing shop that went out of business.

(2)  Violation of Takings Clause = If the effect of a zoning law or ordinance is to deprive a property owner of the lawful use of his property, it amounts to a taking for which he must be justly compensated.  While a gradual phasing out of non-conforming uses which occurs when an ordinance only restricts future uses is permissible, an ordinance that both restricts future uses and extinguishes a lawful non-conforming use on a timetable which is not of the property owner’s choosing is not.

(3)  Rationale for protecting existing uses rather than speculative uses = it is not clear that it makes sense to distinguish an ordinance that affects only future uses from one that affects existing uses, where the loss can be just as extreme in either case.  Why make the distinction?

· evidentiary concern = easier to prove loss for existing non-conforming uses

· targeted effect = banning uses that are current allows you to select out who you want to hurt.  But zoning is also parcel specific, so it is not clear how the two would be so different.

· personhood argument = people develop non-pecuniary values to businesses and their uses.  A person cannot really develop an attachment to a non-use.

· third party effects = customers and employees are hurt when an existing use is abruptly terminated.

· efficiency = economic waste results when you abruptly put a stop to something that is already in operation.

c.  Doctrine of vested rights = similar to non-conforming use, in that it protects property from zoning based on some behavior or action that occurred prior to the ordinance.  If a city gives a building permit to an owner and the owner starts making a substantial investment based on that permit, the owner may argue that he has a vested right to proceed w/ the project.  

d.  Estoppel = where the city makes a mistake or misrepresentation, i.e. as in a zoning ordinance, and an owner relies on the misrepresentation, the city is estopped from preventing the owner from continuing. 

B.  Landmarks Preservation
1.  Objectives to be furthered by landmarking =

· preserve history, culture, and community character

· preserve architectural significance

· promote tourism

· increase property values

· preserve quality of life and people’s sense of space

2.  Why we need the public sector to achieve objectives = we need to regulate the group in order to achieve the goals that we want.  While it may be in the interest for a particular person to deflect from a certain standard, it may be in the interest of the group to preserve the standard.

3.  Challenges to landmarking = St. Bartholomew’s Church (Supp.) Church wanted to take attached building and convert it into a 59 story office tower in order to raise $ for church activities and create extra space for activities.

a.  5th amendment takings claim = Court relies on Penn Central for proposition that regulation did not have effect of a taking b/c continued use for the church’s present activity remained viable.  Penn Central stated that a regulation goes too far when it interferes w/ investment backed expectations. The language was inappropriate here b/w churches are non-profit.  Court crafter Penn Central for non profit organizations which have a particular use in mind.

b.  1st amendment claim = church is arguing that the restriction interferes w/ its free exercise of religion, as prohibited by the 1st amendment.  Court states that the Landmarks Preservation Ordinance is facially neutral, and does not discriminate against any particular religion.

c.  Religious Freedom Restoration Act = in response to St. Bartholomew case, courts require a compelling government interest when the government substantially burdens the free exercise of religion.

4.  Landmarks Preservation Commission = designates individual buildings and districts as landmarks, and regulates and enforces their preservation.

a.  Requirements for designation =

· historic, aesthetic, and social qualities

· must be at least 30 years old

· must be publicly accessible—“reasonably open to the public,” includes exteriors, interiors, individual buildings and districts.
b.  Standard for regulation = appropriateness.  All proposed changes are reviewed in light of whether they are appropriate given the reason that the building was designated.  There is often a conflict b/w preserving the property and finding someone who can make adaptive use of it at the same time.

c.  Cost = owners are expected to bear the cost associated w/ preservation.  Recently, however, the commission has begun to consider cost to the owner.  If, for example, wood windows would be required but would be substantially more expensive than a substitute that looks the same, then the Commission will allow the substitute.

d.  Enforcement = criminal punishment is currently the only enforcement mechanism. Criminal penalty is inadequate b/c of the Commission’s hesitation to use it.  They aren’t likely to send someone to jail for not using the appropriate awning, for example.  The legislature is currently considering adopting a civil penalty.

e.  Hardship exceptions = the Commissions makes exceptions based on the merits of a case, e.g. for persons who bought the property before it was designated.

C.  Aesthetic Zoning and Preservation of Community Character
1.  General questions that we should ask regarding extended aims of zoning =

· Is the objective of zoning an appropriate one for the government to pursue?

· Is the objective put forward merely as subterfuge for some other objective?

· All zoning entails some limitation of property rights.  Is the purpose served strong enough to justify this limitation?

· Zoning may also limit personal rights.  Is the purpose served strong enough to justify this limitation?

· Zoning may have negative impacts on third parties who do not live in the municipality in question.  Is the purpose served strong enough to justify this impact?

2.  Aesthetic zoning and protection of property values = Section III of the Zoning Enabling Act adopts as one of its purposes the conservation of the value of buildings.  This can be done by preventing nuisances or promoting aesthetics.

a.  Effect of increasing property values =
· gets rid of disamenities 

· large lot zoning = restricts entry into an area

· fiscal zoning = keeps out those that will pay less than their full weight in property values for the services that they consume.

b.  Appropriateness of preservation of property values as a public purpose =
· protects people’s investments w/ certainty, thereby encouraging people to invest or to buy

· increases social welfare b/c people do not like risk

· BUT, we live in a free market, and people may over-invest if the government makes it safer to invest than it really is.

c.  Freedom of expression = when a city zones in the name of preserving property value, and regulates the aesthetics of private property to do so, freedom of expression is implicated and may warrant a higher standard of scrutiny in the determination of whether the ordinance is sufficiently related to a legitimate purpose.

(1)  Stoyanoff v. Berkley (p. 1065) ( wanted to build a pyramid house in the middle of a conventional and conservative neighborhood. Permit was denied by Architectural Board  ( says that his due process rights have been violated, that the ordinance is unconstitutionally vague b/c it provides no standard rule to guide the Board in its determinations, and that there was improper delegation of power to the Board to begin with.  Court says that power was properly delegated under Zoning Enabling Act.

· ends test = the protection of property values is a legitimate public purpose, and promoting aesthetics is related to that standard.

· “arbitrary and unreasonable” means test = the standard used by the architect board is not arbitrary and unreasonable when the basic purpose is the general welfare of the entire community.

(2)  Metromedia v. San Diego (p. 1076) Restrictions on commercial billboards are permissible, but restrictions on non-commercial billboards will not be permitted where the regulation interferes w/ communicative speech.

(3)  Young v. American Mini Theaters (p. 1079) Court upheld dispersion ordinance that prohibited adult theaters from locating w/in 500 feet of residential areas or w/in 1,000 feet of each other.

(4)  Scad v. Mount Ephraim (p. 1079) Invalidated an ordinance that banned adult entertainment.  Court rejected the traffic, police, garbage, etc. concerns offered as justification of the ordinance as pretextual.  Controls based on the content of communication are subject to higher scrutiny than those regulating the time, place, and manner of such communication.

D.  Exclusionary zoning 
1.  Controls on Household Composition = 

a.  Nontraditional families = Village of Belle Terre v. Boraas (p. 1080) Ordinance restricted land use to one-family dwellings.  Permitted maximum of 2 non-family members to live together, no more.  Goals of ordinance included keeping area free of disturbing noises, increased traffic, etc.  7 college students wanted to live together and locality wouldn’t permit it.  Challenge under substantive due process.  Court holds = “The police power is not confined to the elimination of filth, stench, and unhealthy places.  It is ample to lay out zones where family values, youth values, and the blessings of quiet seclusion and clean air make the area a sanctuary for people.”

(1)  Problems w/ restrictions =
· people may not be able to afford to live otherwise

· infringes on freedom of association

· should we allow a community to set a standard of behavior??

(2)  Test = rational relationship test

(3)  Dissent = while the dissent agrees that the ends articulated by the majority are worthwhile and appropriate, the means are impermissible in light of a strict scrutiny standard, which should be applied in the present case b/c the right to freedom of association is affected.

· underinclusive = families w/ several children and many cars are perfectly acceptable, despite their obvious conflict w/ the ordinance objectives.

· overinclusive = 3 quiet non-family members w/ no cars would be excluded.

b.  Traditional families = Moore v. City of East Cleveland (p. 1087) Court used substantive due process to invalidate an ordinance defining family such that a grandmother could not live w/ her son and her 2 grandchildren where the grandchildren were not both children of the son.  The court held that the ordinance intruded into the traditional family and had only a marginal relationship to the permissible zoning objectives of preventing overcrowding and congestion.

(1)  Higher level of scrutiny = where the nuclear family is affected, the usual deference to the legislature is inappropriate.  A higher standard of justification than rational relationship is required (more along the lines of strict scrutiny).

(2)  Concurrence = Because minority communities tend to have extended family or non-traditional family structures, the statute is not only cutting into family, but disparately impacting minority groups.  Zoning, then, is being used not just for permissible objectives, but for impermissible objectives as well.

2.  Excluding homes for the disabled = City of Cleburne v. Cleburne Living Center (1985) Most zoning ordinances are judged under the substantive due process clause using the rational relationship test.  In this case, the court held that the exclusion of group homes for the mentally retarded from an area otherwise open to persons not mentally retarded does not have a rational relationship to a legitimate state purpose, but rests upon irrational prejudice.

3.  Excluding low income persons = Ordinances may stipulate a minimum house size, minimum lot size, or minimum front footage—all of which have the effect of limiting development to more expensive homes and excluding cheaper types of housing from the community.  Ordinances may also prohibit entirely certain cheaper types of units, such as apartment complexes and mobile homes.  A conflict thus arises b/w preserving the character of the community and making housing available to all persons.

a.  Motivation for and consequences of exclusionary zoning = 

(1)  History = After WWII, central cities lost much of their white population and gained increasing #s of minorities.  At the same time, the cities lost to the suburbs the types of jobs that would be most appropriate for those remaining there.  Within the city, there was an increase of concentrated poverty.  Saw increased isolation b/w the cities and the suburbs, and increased isolation w/in the city itself.  Why did this occur?

(a)  Taste = people like more space, and wanted to move into the suburbs.
(b)  Federal actions that shaped people’s taste =

· Guaranteed mortgages to middle income persons at low interest rates favored newly built housing, usually in the suburbs.

· FHA explicitly discriminated against minorities with redlining, using race as an indicator of where not to loan.

· Tax subsidies for home ownership

· Public housing was built in inner cities = mixed blessing b/c low cost housing was needed, but building it exclusively in the cities contributed to spatial isolation.

· Federal subsidization of transportation = the government paid for the development of interstates and under-funded mass transportation.  Facilitated access to central city, permitting people to retain there jobs there and live far away.

(c)  Change in technology = the compressed steam factories in the cities did not require space.  W/ development of electricity and conveyor belts, more horizontal space was needed.

(d)  Racism = migration of blacks from South led to white flight.  Whites erected walls b/w them and the city w/ zoning.

(2)  Spatial mismatch = low-skilled jobs have relocated into the suburbs while the unskilled workers remain in the cities.  Factors contributing to spatial mismatch:

(a)  transportation = while there is a transportation network in the city, you need a car to get around in the suburbs.  Low income people cannot afford cars, and would not be able to get around in the suburbs.

(b)  information = low income people get information about jobs through word of mouth and informal networks.  When jobs are located in the suburbs, people are not tied to a network through which they can receive all relevant information.

(c)  employer surveys = stereotype people by race and by where they live.  If an applicant lives in an inner city neighborhood, she is stereotyped as lacking job skills.  Where you live determines your life chances.

(3)  Concentration effects = extremely negative effects of having all low income people living together in close proximity

· low employment = children grow up unattached to the labor force b/c there are few working role models

· education = children do not see the pay-offs of education, leading to high rates of high school dropout.

· sexuality = teenagers have no incentives to hold off from sexual activity, leading to high rates of teenage pregnancy

· drugs = may be the most lucrative form of employment, and there is no incentive to stay away from them.  All middle class status symbols are cut off from people.

(4)  Purposes of exclusionary zoning = zoning permits municipalities to limit entry of low income households via minimum lot requirements, minimum setback requirements, and minimum floor area requirements, all which have the effect of raising the cost of housing.  Reasons = 

(a)  fiscal zoning = to increase the tax base of the city and thereby increase property values, municipalities want to attract people who pay big taxes but require few public services.  Poor people are undesirable b/c they can’t afford large homes and demand many public services.

(b)  promote homogeneity = zoning  limits entry into the community, invariably excluding minorities who typically have the lowest incomes.

(c)  Tiebout hypothesis of efficiency = Assuming that everyone has full information, that mobility is costless, and that there are an unlimited number of municipalities, people can choose from a market of various tax requirements and services and select the locality that is best suited to their needs.  Exclusionary zoning thus enables people to “vote with their feet,” and people w/ the same preferences will end up in the same municipality, resulting in homogeneity.  Efficient b/c:

· establishes equilibrium = sets up an equilibrium where people are paying for the services that they want.  An equilibrium will never be achieved where the rich are forced to subsidize the poor—they don’t want to be taxed to pay for services that will not benefit them.  Exclusionary zoning rather effectively sets a minimum value on housing such that people are paying property taxes in the amount necessary to cover the cost of the services they consume.  

· equity concerns = restrictive zoning practices benefit the rich at the expense of the poor, who are zoned out of the suburbs and isolated in the cities.

(5)  Allocative inefficiencies resulting from zoning = aside from the equity concerns, it is not clear that exclusionary zoning is efficient.

· higher housing price = his is not necessarily a bad thing if the increased costs are the result of increased amenities, but if the city is creating a monopoly power through artificial restraints on supply, then it is inefficient.

· longer commutes = wastes both time and resources

· inefficient location of industry = all dirty industry is located at the periphery b/c it is zoned out of all other locations.  May be located in inefficient place relative to where demand is greatest.

· loss of agglomeration economies = industries move out of the city, such that you no longer have industries of a like kind grouping together.  Despite technological improvements, it is still advantageous to have businesses engage in face to face contact w/ customers, competitors, suppliers, etc.

· concentration effects = external costs of suburban zoning include increase in crime, greater use of police resources, etc. 

(6)  Possible solutions =
(a)  enrichment strategies = funnels resources to the inner cities in order to bring jobs to people instead of bringing the people to the jobs. Called “ghetto golding” by critics.  Problem is that there are strong forces pushing jobs out of the cities, b/c their costs would be higher, and they may not higher the poor anyway. 

(b)  deconcentration or mobility strategies = facilitate or promote the movement of low income minorities from the city to the suburbs.  Called “dispersal” by critics.  Problem = disperses political power and creates hollow cities.

(c)  transportation to work = gets at the spatial mismatch problem not be changing the location of where low income households live, but by facilitating transportation of people to jobs.  Called “apartheid” by critics.

b.  Mount Laurel I
(1)  History = Zoning statutes were difficult to challenge b/c there is a presumption of validity—they are judged on a deferential rational basis test.  Low income is not a suspect class under substantive due process.  The Federal Housing Act (FHA) does not protect against economic discrimination, and there is no avenue available under the Equal Protection Clause b/c it protects against only intentional racial discrimination, not against disparate impact.  Because the federal government gave no protection against exclusionary zoning, it was up to the states to develop law to deal w/ the issue.

(2)  Facts of Mount Laurel I = involved affluent suburb of the poor inner city of Camden.

· 30% zoned for industry, but very little of it used.  1/3 of land in city would basically be held unused.

· Permitted only single-family detached homes that were too expensive for low income persons.

· Embodied cluster zoning, but too much land was required by plot to make affordable housing a possibility.

· Planned Unit Development (PUD) = a regulation device that permitted some multifamily unit construction, but focused heavily on density control, thus limiting the # of kids per unit.  Required expensive amenities as well.

· Low income housing was not permitted or possible anywhere in the area.

(3)  Federal avenues for a challenge to the statute ineffective =

· substantive due process = wealth not a suspect class, so low level of scrutiny

· equal protection clause = would require evidence of intent

· takings = property still had substantial value

(4)  Doctrinal hook = Without effective federal avenues for action, relied on the substantive due process clause of the state constitution.  Under state law, zoning power must be exercised in furtherance of the public health, safety, morals or the general welfare.  A zoning enactment which is contrary to the general welfare is invalid.  While the Mount Laurel ordinance furthers the general welfare of the people living within its limits, it is not in conformance w/ the general welfare of the people in the region.  Municipalities must therefore look beyond the general welfare of the people w/in its borders and consider the regional needs.

(5)  Rule of Mount Laurel I = There is a presumptive obligation on the part of developing municipalities to affirmatively plan and provide, by its land use regulations, the reasonable opportunity for an appropriate variety and choice of housing, including low and moderate income housing.  Contains several ambiguities:

· What is a reasonable opportunity? Does the ordinance have to affirmatively provide for the construction of low income housing, encourage the construction, or merely allow it?

· What is fair share?

· How large is the region that must be considered?

· What constitutes low and moderate income housing?

(6)  Deregulation remedy = Court seems to think that the problem will automatically be solved, and low income housing will be built, if the municipality simply removes the barriers in place.  The court does not knock down fiscal zoning entirely.  Municipalities are still permitted to seek out the highest tax paying uses of the land, but in doing so they cannot exclude an entire class of housing.  Court does not do much by way of enforcement—“courts do not build housing, nor do muncipalities.”  It simply trusts that the city will go forward w/ the deregulation in the spirit suggested.

c.  Mount Laurel II
(1)  History and response to Mount Laurel I = Mount Laurel had rezoned 0.025% of its land for low income housing in areas where it would never get constructed.  It basically did nothing, and the court was pissed.

(2)  Mandates of Mount Laurel II =
(a)  Eliminates developing municipality limitation = a number of municipalities had claimed that they were not “developing” and thus not subject to the Mount Laurel obligation.  Now, all communities that are designated as growth areas must meet the fair share requirement.

(b)  Three-judge review = all Mount Laurel cases will be sent to the same three-judge panel that will he specialized and have expertise in Mount Laurel goals and policies.  This will expedite the resolution of cases.

(c)  Affirmative action required = Good faith efforts to provide low income housing are not enough.  Not only must the municipality deregulate, but it must take affirmative steps to provide an opportunity for low income housing.  This does not mean that the municipality has to actually build the housing, but involves:

(i)  subsidies = must facilitate the use of federal and state subsidies

(ii)  tax abatements = must provide municipal tax abatements as incentive to build

(iii)  inclusionary zoning = not only makes low income housing possible, but promotes its construction by creating incentives for construction

· density bonuses = if the builder constructs low or moderate income housing, they are permitted to build higher and bigger.  They are able to use the land more intensively and get a bigger profit.

· set asides = requires developers to set aside a certain number of units for low cost housing as a condition for development

NOTE: Inclusionary zoning may ironically have a negative impact b/c it creates a tax on housing construction that might result in less construction overall.  

(d)  Builders remedy = If a builder succeeds in proving that the municipality has not its Mount Laurel obligation, or if the builder proposes a project that includes a substantial proportion of low to moderate income housing (20% of proposed development), then the court can issue a builder’s permit for the entire development, except where there are environmental concerns that do not support construction.  Example = If the developer is building 5 units, his profits on the 4 sold at market rate will cross-subsidize the 1 out of 5 that will be sold below market rate.    Results that followed:

· Municipalities began to lose control of their growth b/c this put the developer in the driver’s seat.

· Municipalities dragged their feet in court

· Federal government cut back on Section 8 subsidies

· Housing market slowed down and stopped in late 80’s

· Legislature objected to the judiciary involvement as inappropriate.

(3)  Effect of Mount Laurel II = 

· undermined role of municipality = Mount Laurel broke down one of the reasons for the development of cities in the first place, namely control over land use decisions

· legislative response = The court in Mount Laurel I called for legislative action.  After Mount Laurel II, they got it w/ the Fair Housing Act enacted by NJ and described in Hill.

d.  Mount Laurel III—Hills Development v. Township of Bernard (Supp. 521) Court upheld the constitutionality of the Fair Housing Act of 1985.  Includes the following:

(1)  Moratorium on builder’s remedy = ended their availability

(2)  Council on Affordable Housing (COAH) = established an administrative agency to hear Mount Laurel cases and to determine the municipality’s fair share of low income housing.  If the plan meets the municipality’s obligation, then it is certified and presumptively valid for 6 years.  Gives municipalities an incentive to fulfill their obligation, since, once it is met, they are shielded from litigation for 6 years.

(3)  Regional Contribution Agreements (RCA) = A municipality can transfer up to 50% of its fair share of housing obligation to other municipalities in the region, agreeing to pay the receiving municipality a portion of the cost of construction.  Receiving municipality can use money to build new or renovate old housing.  This is clearly the most controversial part of the FHA.  Critics say that what was supposed to be a deconcentration strategy has turned into an enrichment initiative.

e.  Results of Seton Hall study = Some additional housing has been built as a result of the Mount Laurel initiative.  But it is not going to the people that the court was concerned about, the people living in inner cities.  Most of the affordable housing in the suburbs is occupied by households who previously lived in the suburbs.  Mount Laurel is therefore not achieving its goal of deconcentration.  In addition, the fact that many municipalities are achieving their fair share through contribution agreements aggravates the lack of deconcentration.

f.  Alternative approaches =

(1)  New York = Not as progressive as NJ.  Like Mount Laurel, municipalities must consider the impact of their actions outside their jurisdictions.

(a)  Huntington v. Natl. Association for Advancement of Colored People (Supp. 559) ( brought a FHA claim based on disparate impact.  Court found that municipality’s sole justification for refusing to amend ordinance to allow for construction of multi-family dwellings was inadequate.  Supreme court did NOT (and will not) reach the question of whether it was proper to bring a claim under FHA based on disparate impact.

(b)  Brookhaven (1987) NY will not go down Mount Laurel road and attack exclusionary zoning in a systematic way, but will challenge ordinances on a case-by-case basis.

(2)  Connecticut = Natl. Associated Props. V. North Branford (1993) Legislature attempts to open suburbs to lower income households by shifting the burden of proof from ( who were denied permits to ( municipalities.  Municipalities have the burden of justifying their decision to deny the permit, and the burden is very high.  Courts reject many of the proffered rationales, e.g. traffic, etc. Where, however, 10% of municipality’s housing is affordable, the burden does not shift.

(3)  Massachusetts = Zoning Board of Appeals v. Wellesley (1982) “Anti-snob” ordinance which gives nonprofit or government developers a comprehensive (as opposed to piecemeal) permit if he is building low income units.  If the permit is denied, he can appeal.  Appeal review is not available if 10% of locality is affordable.  Appeal board asks if denial is reasonable and consistent w/ local needs, and the review will be upheld only if it is based on substantial evidence. 

g.  5 ways to attack exclusionary zoning (summary) =

(1)  Common law oriented = NY

(2)  Common law oriented + legislature = NJ

(3)  FHA (not to be confused w/ FHA from Hill) = use disparate impact at federal level

(4)  Statute at state level = CT

(5)  Statute at state level w/ administrative mechanism = MA

h.  Mount Laurel achievement = it didn’t achieve all that it thought it would.  Ask 3 questions regarding how to approach exclusionary zoning:

(1)  Is it appropriate for judges to be intervening in this manner?

(2)  Is exclusionary zoning bad in the first place?  Are municipalities justified in their exercise of zoning power?

(3)  Are the objectives of Mount Laurel worthy? Should we be trying to deconcentrate the inner city poor and promoting movement to the suburbs.

i.  Tension underlying exclusionary zoning = There is a constant tension b/w individual organizational autonomy and the need to look beyond oneself to the broader needs of the community.  Should the state permit people to ban together in their communities in name of self-determination and autonomy and develop legal rules to preserve their way of life?  Or should the state force people to account for people outside the community and promote interdependence.
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