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I. Property

A. Definition

1. A system of laws which govern the relationship among people with respect to scarce resources

B. Possession

1. Important in determining ownership

a. Easy rule of evidence

i. lower transaction costs

2. Distinguished from Ownership

a. ownership is title

b. possession is proved by showing physical control and the intent to exclude others

3. Constructive possession

a. a person is in constructive possession when the law treats him as if he is in possession although, in fact, he is not or is unaware of it.

i. allows judge to reach desired result

ii. important when you own land but are not in actual possession of it

C. Purpose of system of property

1. need a system of property allocation because of limited resources

2. system of rules gives the owner an incentive to use his property in a constructive way

II. Efficiency Theories

A. Pareto

1. Definied

a. no reallocation of resources will make someone better off without making someone worse off

2. Shortcomings?

a. more than one pareto optimal points

b. very narrow and restrictive view of efficiency

B. Hicks

1. Defined

a. Reallocation of resources such that the people benefited can theoretically compensate those who are harmed and still have some left over --- WEALTH MAXIMIZATION

2. Problems?

a. compensation is only theoretical -- no duty to actually compensate -- politically impossible

C. Coase Theorem

1. Defined

a.  in a world of zero transaction costs and clearly defined property rights, the efficient allocation of resources is independant of the distributioin of property rights

2. Other thoughts

a. all harms are reciprocal

b. economic analysis helps us understand what actions the govt can take to reach the efficient result

i. identify the problem and then take appropriate steps

a) imperfect information?  Give the people more info and then let bargaining begin?

b) or do you need to pass a law like in Miller v. Schoene?

3. Shortcomings?

a. Distribution effects?

b. Transaction costs

i. if there are alot of people and therefore high transaction costs, you might need a law (entitlement) to achieve the efficient result

c. Strategic bargaining can lead to a breakdown of the theorem

d. free rider problem?

e. Imperfect information?

D. Schlag

1. strong reading of the Coase theorem

a. has a strong systematic distributional effect

III. Allocating Resources Among Competing Claimants

A. Property

1. Definition

a. A system of laws which govern the relationship among people with respect to scarce resources

b. Most important rights

i. liberty to use

ii. right to exclude

iii. power to transfer

iv. power to devise and bequeth

v. immunity from damage

vi. immunity from expropriation

2. Acquiring Property

a. first possession

b. Labour theory

c. conquest

d. purchase

B. Acquisition by capture

1. Rule

a. pursuit alone does not give property rights to wild animals -- must be captured

2. Rationale

a. competition

b. ease of administration

3. Exceptions

a. if an animal has been mortally wounded or tapped so that capture is virtually certain, the animal is treated as captured

4. Interference by noncompetitor

a. a person who does not want to capture the animal cannot interfere -- Keeble v. Hickeringill

5. Role of Custom

a. Ghen v. Rich

i. while the general rule is phycial control over the animal, in some hunting trades, custom, which is more effective in getting animals killed, may dictate a different result

ii. custom may be wealth maximizing activity and most efficient way of conducting trade

6. Animus Revertendi

a. captured wild animals that develop a habit of return continue to belong to the captor when they roam at large

i. domesticated animals are valuable to society

7. Escaped wild animals

a. the captor loses possession and the animal is again subject to capture by another  -- what if notice is given when the animal is not native to the area?

8. What about capture of oil / gas / water?

a. Oil and gas

i. treated like wild animals

ii. how does this go with Locke's Labour theory?

b. Water

i. American rule of reasonable use (riparian rights)

a) each owner has a right to use the water subject to the rights of other owners

b) in the west where water is scarce, first in time was the rule

c. SEE 18 UCLA L. REV. 855 (1971)

C. Acquistition by discovery?

1. Defined

a. the sight or dings of hitherto unknown or unchartered territory

2. Johnson v. M'Intosh

a. court could not uphold the right of first possession b/c this would give the land to the native americans -- so the court argues that discovery gives right to the land -- but does this make sense?

i. first discoveror had the right to deal with the Indians either through purchase or conquest

D. Acquisition by conquest?

1. the taking of possession of territory through force, followed by formal annexation of the defeated territory by the conqueror

IV. Economic Analyses of Property Rights

A. Demsetz

1. Thesis

a. property rights develop to internalize externalities when the gains of internalization become larger than the cost of internalization

i. cost-benefit approach

b. putting property in private hands makes the individual bear the full cost of his activities -- can't externalize the majority of the cost - the tree example

2. Communal property

a. results in great externalities

i. the claims of the present generation are given an uneconomically large weight in determining the intensity with which the land is worked

3. Externalities and transaction costs

a. exist whenever some person makes a decision about how to use resources without taking full account of the effects of the decision --- because they fall on others

i. once you take into account the cost to someone else it is no longer an externality

b. when transaction costs become sufficiently high, the external effects of using resources are unlikely to be taken into account through any sort of bargaining process, and the resources are likely to be misused

c. externalities are reciprocal -- don't always assume that banning all activities which cause externalities is the answer

4. Criticism of Demsetz?

a. there are examples of common ownership working

b. how can you jump from individual to society analysis?  is the analysis transferable?

B. Two types of externalities

1. technological

a. this leads to a misallocation of resources and is the one we are concerned with

2. pecuniary

a. efficient result occurs but has a redistributionary effect that concerns us from a social justice perspective

V. Adverse Possession

A. Theory

1. If, within the number of years specified in the statute of limitations, the owner of land does not take legal action to eject a possessor who claims adversely to the owner, the owner is thereafter barred from bringing an action in ejectment.  Once the owner is barred from suing in ejectment, the adverse possessor has title to the land.

2. Bars and creates

B. Purpose / Justification?

1. protection of title

2. to bar stale claims

3. to reward those who use the land productively

4. to honor expectations

a. persons in possession of property after a long time acquire attachments to the land and expections that they can continue to use the property as they have long done, however, they came by it.

b. giving effect to expectations is a policy running all through the law of property

C. Requirements

1. an actual entry giving exclusive possession that is... 

2. open and notorious

3. adverse and under a claim of right and

4. continuous for the statutory period

D. Actual entry giving exclusive possession

1. Purpose

a. to trigger the cause of action

2. Exclusive requirement

a. cannot be sharing possession with the owner nor with with public generally

E. Open and notorious

1. Definition

a. Acts must be such as will constitute reasonable notice to the owner that she is claiming dominion, so that the owner can defend his rights.

b. Generally, open and nototious acts are those that look like typical acts of an owner of property; they are acts from which the community, observing them, would infer the actor to be claiming ownership

c. Obviously, the type of act required turns on the type of land involved.  The acts must be appropriate to the condition, size and locality of the land.

i. the totality of the acts must give a picture of someone claiming dominion

d. Examples

i. hunting cabin on undeveloped land

ii. erection of a building or fence in the city

iii. fencing, cultivating or building on farm land

2. Statutory requirements?

a. some states have specific statutes that require specific kinds of acts for adverse possession

i. color of title?

3. Possession of property underground?

a. Minerals

i. if the same person owns both the surface estate and the mineral rights when adverse possession begins, adverse possession of the surface includes possession of the minerals

ii. If a separate person owns the minerals then possession of the surface does not give possession to the minerals.  Possession of the surface does not give a cause of action to the separate owner of minerals until the minerals are disturbed

b. Caves

i. Possession of a cave under the surface owner's land of which the owner is unaware, does not establish adverse possession because it is not open and notorious

F. Adverse and under a claim of right?

1. Objective test?

a. state of mind of the adverse possessor is not very important; waht is important are the actions of the adverse possessor

b. the possessor's actions, including statements, must look like they are claims of ownership.  If they look that way to the community, the claim is adverse and under a claim of right.

c. a person can be an adverse possessor even though he is not actually claiming title against the true owner.  The important thing is that he is occupying the land without the permission of the owner.

d. person's stated intent does not matter -- look at what he is doing

2. Subjective test

a. a claim of right means that the adverse possessor must have a bona fide or good faith belief that he has title.  If the possessor knows he has no title, and that someone else has title, his possession in not adverse.  

b. Criticism of the subjective test?

i. It ignores the fact that the owner can bring an action in ejectment against the possessor

ii. It does not take into account the attachment a possessor acquires through time

iii. It does not reward the occupant who has used the land in a productive way.

3. Color of title?

a. refers to a cliam founded on a written instrument or a judgment or decree which, unknown to the claimant, is defective and invalid.

b. where a person enters with color of title, no further claim of title or proof of adversity is required.

c. important under constructive adverse possession -- infra

4. boundary disputes

a. Objective test -- majority view

i. the possessor is necessarily holdin gunder a claim of right if his actions appear to the community to be a claim or ownership and if he is not holding with permission of the owner

b. The Maine doctrine

i. if the possessor is mistaken as to the boundary and would not have occupid or claimed the land if he had known the mistake, the possessor has no intention to claim title and adversity is missing

ii. criticism

a) if actual intent is determinative, the intentional wrongdoer wins and the good neighbor does not

b) it encourages honest neighbors to lie on the stand

c) objective test is cheaper and easier to administer

c. special situations:  whether the possessor is holding adversely or permissively:

i. oral transfers of land

ii. landlord tenant

iii. co-tenants

G. Continuous, uninterrupted possession

1. Continuous possession

a. requires only the degree of occupancy and use that the average owner would make of the particular type of property

i. a person can be in continuous possession even though ther are considerable intervals during which the property is not used

2. Tacking?

a. Rule

i. Separate periods of actual possession by those holdig hostilely to the owner can be tacked together provided ther is privity of estate b/t the adverse possessors

b. Privity of estate

i. in this context it means that a possessor voluntarily transferred to a subsequent possessor either an estate in land or physical possession

a) required in this country b/c title by adverse possession is seen as something to be gained by meritorious conduct

c. Ouster by third party and reentry

i. statute is tolled during the period of ouster

d. Ouster by true owner

i. statute must begin anew

H. Disabilities of owner

1. read the statute carefully

2. usually only cover disabilities existing at the time adverse possession begins

I. Extent of land acquired through adverse possession

1. Without color of title

a. claim extends only to such part of the land actually occupied or controlled in a manner consistent with ownership of the premises

2. With color of title -- CONSTRUCTIVE ADVERSE POSSESSION

a. Requirements

i. the adverse possessor enters in good faith

ii. must occupy a significant portion of the property compared with the whole

iii. the tract described in the deed is recognized in the community as one defined parcel of land

b. Exception?

i. Constructive adverse possession does not apply if someone else is in actual possession of any portion of the land at the time of the adverse possessor's entry

ii. The adverse possessor is limited to the portion he actually occupies 

iii. Similarly, if a prior adverse possessor with color of title to the whole is occupying some portion his prior constructive possession of the whole will prevent constructive possession by a second adverse possessor

J. Interests not affected by adverse possession

1. Future interests

a. the statute of limitations does not run against a remainder existing at the time of entry by the adverse possessor

b. Example

i. O owns Whiteacre.  In 1959, O conveys Whiteacre to B for life, remainder to C.  In 1960, A enters adversely.  Statute of limitations is 20 yrs.  In 1985, B dies.  C is now entitled to possession and has until 2005 to eject A.  (In 1980, A acquired title to B's life estate by adverse possession, but this interest is terminated on B's death)

c. Entry prior to O's transfer

i. if A had entered before O created the remainder, the statute would run against O and his successors in interest   -- meaning C would not be able to eject A after the statute of limitations ran out

K. Liens, easements, equitable servitudes

1. if the land is subject to outstanding liens, easements, or equitable servitudes when the adverse possessor enters, any title acquired by the adverse possessor remains subject to such interests.

L. What about bilateral monopoly?

1. no pressure from the outside and each side bargaining strategically --- this eventually leads to no agreement being reached despite the low number of the people involved in the transaction

M. Three states of mind for claim of title

1. state of mind is irrelevant

a. statute begins to run immediately upon entry so why should it matter?

2. that required state of mind is "I thought I owned it"

a. voiced from time to time in the American cases

b. this may be the dominant view though the courts do not go into it explicitly

3. the required state of mind is "I thought I did not own it and intended to take it

a. the aggressive trespasser

b. why shouldn't the bad faith adverse possessor have to pay fair market value for the property taken?  Or for that matter why shouldn't every adverse possessor have to pay fair market value for the land they are taking?

N. The state of mind actually required will depend on what we think the purpose of adverse possession is

1. one of the reasons that courts are all over the place in this area is that there is no consensus on what the justifying reason for adverse possession is

VI. Estates in Land

A. Fee Simples

1. Types

a. Fee simple absolute

i. It is of potentially infinite duration (therefore called a fee). 

ii. There are no limits on its inheritability (therefore called simple)

iii. It cannot be divested, nor will it end upon the happening of any event (hence called absolute)

b. Fee simple subject to a condition subsequent

i. Grantor has the right to reclaim the land if an event takes place or does not take place

c. Fee simple determinable

i. right of grantor is possibility of reverter

d. Fee simple subject to an executory interest

i. third party has an executory interest

2. Creation

a. Must use the words "and his heirs"

3. Characteristics

a. Inheritability

i. Heirs defined

a) in law those person who succeed to the real property of an intestate decedent under the statute of intestate succession of the applicable state

ii. Next of Kin

a) refers to those peson who succeed to the personal property of an intestate decedent under the applicable statute of intestate succession

iii. Issue defined

a) issue means children, grandchildren and all further descendants

b. Alienability

c. Devisability

i. can be disposed of at death by the owner's will

B. Defeasible Fee Interests

1. Fee Simple Determinable

a. Definition

i. A fee simple estate so limited that it will automatically end when some specified event happens

ii. Potentially infinite in nature but it terminates immediately upon the occurrence of the event and the fee simple automatically reverts to the grantor

b. Creation

i. created by language that connotes that the grantor is giving a fee simple only until a stated event happens

a) traditional language includes "to A so long as...," "to A until...," "To A while...," or language providing that upon the happening of a stated event the land is to revert to the grantor.

ii. Motive or purpose

a) words in an instrument taht state the motive or purpose of the grantor do not create a determinable fee.  It is necessary to use words limiting the duration of the estate.

c. Transferability

i. can be transferred so long as the state event has not occurred.  But the fee simple remains subject to the limitation no matter who holds it.

d. Future interest

i. possibility of reverter

2. Fee simple subject to condition subsequent

a. Definition

i. a fee simple to a condition subsequent is a fee simple that does not automatically terminate but may be cut short (divested) at the grantor's election when a stated condition happens.

b. Creation

i. created by first giving the grantee an unconditional fee simple and then providing that the fee simple may be divested by the grantor or his heirs if a specified condition happens.

ii. Language includes:

a) but if 

b) upon condition

c) provided however

d) the grantor retains right of entry

c. Transferability

i. can be transferred or inherited in the same manner as any other fee simple until the grantor exercises his right of entry

d. Future interest

i. right of entry

ii. the law does not require that the right of entry be expressly retained by the grantor.  If the words of the instrument are reasonably susceptible to the interpretation that this type of forfeitable estate was contemplated by the parties the court will imply a right of entry.

3. Different legal consequences between a fee simple determinable and a fee simple subject to a condition subsequent

a. Transferability of the future interest

i. Common law?

a) both a possibility of reverter and a right of entry descended to heirs upon the death of the owner of such interests but neither interest was transferable during life

ii. Modern trend?

a) both are transferable inter vivos

iii. Exceptions

a) some states still follow the common law and forbid transfer inter vivos except to the owner of the possessory fee -- called a release

b) others allow transfer of a possibility of reverter but do not allow transfer of a right of entry

c) a couple of states hold that the mere attempt to transfer a right of entry inter vivios destroys it

b. Adverse Possession

i. Possibility of reverter -- statute of limitations begins running as soon as the determinable fee ends

ii. Right of entry -- theoretically the statute of limitations should not befin to run until the grantor attempts to exercise the right and is rebuffed

a) more theory than reality -- it begins to run in most states as soon as the condition occurs

c. Rule against perpetuities?

4. Fee simple subject to an executory limitatioin

a. Definition

i. a fee simple that upon the happening of a stated event, is automatically divested in favor of a third person

b. Future interest

i. Executory interest

C. Fee tails

1. Principle Characteristics

a. it lasts as long as the grantee or any of his descendants survives and

b. it is inheritable only by the grantee's descendants

2. Creation

a. at common law, a fee tail was created by an instrument using words of inheritance and words confining succession to the issue of the grantee:  "to A and the heirs of his body."

3. Future interests?

a. reversion?

b. remainder?

4. Abolition?

a. abolished in most states except

i. DE, ME, MA, RI

b. How courts deal with a fee tail created?

i. person has a life estate

ii. person has a fee simple

a) large majority of states

iii. Person has a fee simple conditional

D. The Rule Against Restraints on Alienation

1. Total Restraints

a. Rule

i. any total restraint upon a fee simple—either forfeiture, disabling or promisory—is void

b. Jusification

i. Against public policy

a) efficiency 

b) concentration of wealth in the rich

c) creditors can't get at the land

2. Partial Restraints

a. Defined

i. one that purports to restrict the power to transfer to specific persons, or by a specific method, or until a specific time

b. Rule

i. Partial restraints are valid if reasonable.  The restraint must have a reasonable purpose and be limited in duration.  The reasonable test is the modern trend.

3. Restraint on use

a. Rule

i. Restraints on use have almost always been upheld.  Even a restraint that the property can be used only by the grantee has been unpheld. 

ii. Use restrictions that are repugnant to the interest are void

a) Mountain Brow Lodge v. Toscano

b) can still get the efficient result --- Toscano's would retake the lodge and sell it to the person who wants it the most

c) what are the transaction costs?

d) what is the purpose underlying the state statute?
E. Life Estates

1. Defined

a. Potential duration of one or more human lives

2. Different types of life estates

a. for life of grantee  -- To A for life

b. pur autre vie -- To B for the life of A

c. In a class

i. to the children of A for their lives, remainder to B

ii. what happens when the children die?

a) does B take each interest as it comes or only upon all of their deaths?

d. Defeasible life estates

i. can be created like a fee simple determinable

3. Generally freely alienable

4. Equitable life estate?

5. Legal Life Estate?

6. Waste

a. Defined

i. conduct by the life tenant that permanently impairs the value of the land or the interest of the person holdig title or having some subsequent estate in the land

b. Types

i. Affirmative (voluntary) waste

a) an affirmative action that substantially reduces the value of the property

b) Exception -- if you have a life estate and there was a mine already open on the property then you can take as much from the mine as you wish

ii. Permissive (involuntary) waste

a) failure to maintain the property in a reasonable state of repair

b) need not make repairs that are in excess of the property or if you live on the land you need not make expenses in excess of the value of occupation

iii. ameliorating waste

a) an affirmative action that changes the property value -- but increases the value of the property

b) no remedy for this type of waste

c. Purpose

i. person who has a life estate will maximize the present value of the property and not care about the future interest holder

ii. can't rely on bargaining b/c you may not know who the future interest holder is

d. Inflexibility of the life estate has led to rise of the trust

e. Sale of property by the court

i. statutes in many states authorize a court to sell a fee simple in land under specified conditions, upon petition of the life tenant.  Proceeds are then held in trust

VII. Future Interests

A. The Trust

1. Defined

a. a fiduciary relationship with respect to property in which one person, the trustee, holds the legal title to property subject to equitable rights in beneficiaries.  It basically is a device whereby on person manages property for the benefit of others.

2. Power of the trustee

a. trustee has the power to sell trust assets and reinvest the proceeds in other assets unless it appears from the trust instrument and the surrounding circumstances that the settlor intended that the particular property be retained in the trust

b. Fiduciary relationship

i. held to a high standard of conduct in managing the trust property

3. Spendthrift Trusts

a. Defined

i. a trust in which the settlor imposes a valid restraint on alienation, providing that the beneficiary cannot transfer his interest voluntarily and that his creditors cannot reach it for satisifaction of their claims

a) Broadway National Bank v. Adams

ii. recognized in most American courts

b. Rationale

i. legal title is in the trustee and not the beneficiary and therefore the trust is not made inalienable by a restraint on the equitable interests

c. Policy Issue?

i. Is it wise to permit trust beneficiaries to enjoy a stream of income unreachable by creditors?

ii. Is it against public policy that man should have an estate to live on but not one with which to pay his debts?

d. Problems

i. Does the trust defraud creditors?

a) should the creditor have check more thoroughly?

b) this could greatly increase transaction costs and consequently increase the cost to the provider of capital which is then spread out among all debtor's through higher interest rates / fees -- everyone pays a little bit more to protect the spendthrift child 

B. Future Interests in the Transferor

1. Reversion

a. Defined

i. the interest remaining in the grantor, or in the successor in interest of a testator, who transfers a vested estate of a lesser quantum than that of the vested estate which he has

b. All Reversions are vested interests even though not all reversions will necessarily become possessory

2. Possibility of Reverter

a. Defined

i. arises when a grantor carves out of her estate a determinable estate of the same quantum

ii. In almost all cases it follows a determinable fee

3. Right of Entry

a. Defined

i. retained when the grantor creates an estate subject to a condition subsequent and retains the power to cut short the estate

b. Alienability

i. alienable in some states but in others the common law rule of inalienable is still followed

C. Future Interests in the Transferees

1. Remainders

a. Defined

i. a future interest created in a grantee that is capable of becoming a present possessory estate upon the expiration of a prior possessory estate created in the same conveyance in which the remainder was created

b. Essential Characteristics

i. must have a preceeding estate

ii. must follow a fee tail, a life estate, or a term of years

a) cannot follow a vested fee simple

iii. must be capable of becoming possessory on natural termination of the preceding estate

a) cannot divest the preceeding estate

c. Vested

i. A remainder is vested if:

a) it is given to an ascertained person and

b) it is not subject to a condition precedent (other than the natural termination of the preceeding estates)

ii. A remainder may be indefeasibly vested, meaning that the remainder is certain of becoming possessory in the future and cannot be divested

a) To A for life, then to B and his heirs

iii. A remainder may be vested but not certain of becoming possessory

a) To A for life, then to B and his heirs, but if B does not survive A to C and his heirs

b) B has a vested remainder in fee simple subject to divestment

c) C has a shifting executory interest which can become possessory only by divesting B's remainder

iv. A vested remainder can be created in a class of personsif one member of the class is ascertained and there is no condition precedent.  The remainder is vested subject to open or vested subject to partial divestment if later born children are entitled to share in the gift 

v. the law has a preference for vested remainders

d. Contingent

i. A remainder is contingent if:

a) it is given to an unascertained person or

b) it is subject to a condition precedent

ii. Subject to the rule against perpetuities

e. Must classify interests in sequence as they are written

i. If a conditional element is incorporated into the description of, or into the gift to, the remainder-man, then the remainder is contingent

ii. but if, after words giving a vested interest, a clause is added divesting it, the remainder is vested

f. Rule to follow?

i. If the future interest created is a contingent remainder in fee simple, the second future interest will also be a contingent remainder.  If the first future interest created is a vested remainder in fee simple, the second future interest in a transferee will be a divesting executory interest.

2. Executory Interests

a. Defined

i. a future interest in a transferee that must, in order to become possessory:

a) divest or cut short some interest in another transferee (shifting executory interest)

i) to A but if he serves alcohol to B

b) divest the transferor in the future (springing executory interest)

i) To A when he reaches the age of 21

D. Restraints on Alienation

1. The Rule in Shelley's Case

a. If 

i. one instrument

ii. creates a life estate in land in A, and

iii. purports to create a remainder in persons described as A's heirs (or the heirs of A's body), and

iv. the life estate and remainder are both legal or both equitable,

b. then the remainder becomes a remaider in fee simple (or fee tail) in A.

c. Caveats

i. If the requirements for application of the Rule are not initially met at the time of the conveyance, but are met subsequently, the Rule will apply subsequently when the requirements are met

d. Practical impact 

i. abolished in most states

2. Doctrine of merger

a. entirely separate doctrine from the rule in shelley's case

b. Rule

i. the doctrine of merger is that a life estate in A and a remainder in A will merge unless (i) there is an intervening estate or (ii) the remainder in A is subject to a condition precedent to which his life estate is not subject

3. Doctrine of Worthier Title

a. Inter vivos branch of doctrine

i. When an inter vivos conveyance purports to create a future interest in the heirs of the grantor, the future interest is void and the grantor has a reversion

b. Modern Rule?

i. applies to personal property as well as to land.  It is a rule of construction, not a rule of law.  It raises a presumption that no remainder has been created, but this presumption can be rebutted by evidence of a contrary intent of the grantor

c. Typical application?

i. Revocation of truse

4. Destructibility of Contingent Remainders

a. Rule

i. a legal contingent remainder in land is destroyed if it does not vest at or before the termination of the preceding freehold estate.  If the remainderman is not ready to take seisin when it is offered, he is wiped out and seisin moves on the next vested estate.

ii. not applicable to executory interests or vested remainders

b. Application?

i. To A for life, remainder to A's children who reach age 21.

a) at A's death, his children are all under age 21.  The remainder is destroyed and the land reverts back to O who owns it in fee simple absolute

c. Rationale

i. common law hated an abeyance of seisin --- someone always had to possess the land

ii. further supporsts alienability

d. Abolition

i. abolished in about 3/4ths of american states

5. Rule Against Perpetuities

a. Underlying Policy

i. increase alienability of land

b. Rule

i. no interest is good unless it must vest, if at all, not later than 21 years after a life in being at the creation of the interest

c. Exceptions

i. does not apply to future interests in the grantor

a) reversions / possibilities of reverter / rights of entry

ii. does not apply to contingent remainders

d. Prospective rule

i. applied at the time of the gift if the donor is alive or at the time of the death if it is bequethed

ii. a rule of logic

a) as long as at the time of gift or death, it must be certain that the gift must vest if it is ever going to vest within the life in being plus 21 years

iii. must always determine who the life in being is

e. Must first classify the interests to see if any interest is vested and then find the validating life

6. The wait and see doctrine

a. Rule

i. we should wait and see whether a contingent interest actually vests within the perpetuitities period; if it does, it should be valid

b. Function

i. serves the function of a savings clause?

c. Different forms of wait and see?

i. Wait and see for the common Law perpetuities period

a) advantages -- the basic policy of permitting donors to tie up property for the lives of persons they know and can judge remains unchanged

ii. USRAP --- wait and see for 90 years

a) this is what a skilled lawyer could potentially do by making really young kids the measuring life

b) does not apply to options and other commercial transactions

VIII. Concurrent Ownership

A. Categories

1. tenancy in common

a. Defined

i. a form of concurrent ownership wherein each co-tenant is the owner of a separate and distinct share of property, which has not been divided amond the cotenants.  Each owner has a separate undivided interest in the whole.

b. Characteristics

i. Right to possession

a) each tenant in common has the right to possess and enjoy the entire property

ii. No right of survivorship

a) when a tenant in common dies, his interest passess to her devisees or heirs

iii. Equal shares not necessary

a) It is presumed that the shares of tenants in common are equal, but this presumption can be overcome by evidence that unequal shares were intended.

iv. Same estates not necessary

v. Alienability

a) a tenant in common can sell, give, devise or otherwise dispose of his undivided share in the same manner as if she were the sole owner of the property

c. Presumption of tenancy in common under modern law

2. Joint tenancy

a. Defined

i. identical to tenancy in common with the additional right of survivorship

ii. fiction of one entity

b. Four Unities required

i. unity of time

a) interest of each joint tenant must be acquired or vest at the same time

ii. unity of title

a) all joint tenants must acquire title by the same instrument or by joint adverse possession

iii. unity of interest

a) all must have equal undivided shares and indentical interests measured by duration

iv. unity of possession

a) each must have the right to possession of the whole

c. Creation of joint tenancy --- overcoming the presumption of tenancy in common

i. can be created only by express words in an instrument indicating an intent to create a joint tenancy

ii. the clearest way to create a joint tenancy is to convey "to A and B as joint tenants with the right of survivorship, and not as tenants in common.

d. Severance of Joint tenancies

i. Riddle v. Harmon

a) any joint tenant can at any time destroy the right of survivorship by severing the joing tenancy.  Upon severance the joint tenancy becomes a tenancy in common and the right of survivorship is destroyed.

b) don't have to go through strawman first -- lower transaction costs -- but didn't person bargain for right of survivorship?

e. Mortgage by a joint tenant

i. Title theory states

a) at common law a mortgage had the effect of conveying the legal title to the money lender -- this destroyed the joint tenancy and made it a tenancy in common

b) criticism -- automatic application of the doctrine may lead to inadvertance severance and getting rid of right of survivorship

ii. Lien Theory States  --- Harms v. Sprague

a) in lien theory states, a mortgage does not sever the joint tenancy but the states differ on whether the surviving joint tenant takes one-half subject to the mortgage if the debt is not paid off before the debtor joint tenant dies

b) Harms v. Sprague held that the tenants takes over the one-half without the encumbrance of the mortgage -- survivor becomes owner of property not as a successor of the deceased but throught he conveyance which created the joint tenancy

i) leads to fact that lender will not give mortgage to one joint tenant; lender who does not know of it loses his security if the debtor dies and the survivor gets a windfall

c) making the lien applicable to the survivor would serve the purpose of protecting the creditor while at the same time protecting survivor rights

iii. Does it matter if the debtor survives the other co-tenant?

f. Joint Tenancy bank accounts

i. Types

a) True joint tenancy

i) each person can withdraw what they want regardless of what they put in

b) Payable on death

i) O is only giving A survivorship rights

c) convenience

i) A only has the power to draw on the acct to pay O's bills and not have survivorship rights

ii. Rules

a) Majority of states hold that the surviving joint tenant takes the sum remaining on deposit in a joint account unless there is clear and convincing evidence that a convenience account was intended

b) Present rights?  In most states, during the lifetime of the parties the presumption is that the joint account belongs to the parties in proportion to the net contribution of each party

3. tenancy by entirety

a. Defined

i. can be created only in husband and wife

ii. requires the four unities and the fifth unity of marriage

iii. Own interest cannot be conveyed / encumbered with the consent of the other

b. Must get notes from 1500 Lincoln Avenue case in order to finish this section..............

B. Relations and duties of co-tenants

1. Possession by one cotenant

a. General rule

i. each co-tenant is equally entitled to the possession and enjoyment of the entire co-tenancy property.  No co-tenant may exclude another co-tenant from any part of the property

b. A goes into exclusive possession. Must A pay B one-half the fair rental value of the propert?

i. Majority rule -- If A did not oust B then A doesn't owe B squat -- must define ouster
a) promotes productive use of property -- rewards the co-tenant that goes into possession and uses the property

b) since no rent, however, A must pay ordinary expense of upkeep

ii. Minority rule --- A must account to B for B's share of the reasonable rental value of the premises

a) places burden on co-tenant occupying to show an agreement that she was not to pay

2. Accounting for rents received from a third party

a. Rule

i. any rents or other income collected by a co-tenant from a third party must be shared equally with theother co-tenants if the income exceeds the collecting co-tenants proportional share

3. Exploting natural resources

a. Rule  ----  a co-tenant is accountable for profits derived from a use of land that permanently reduces it value

i. Minerals

a) not entitled to take your fair share because of the difficulty in estimating the amount and value of the minerals

ii. Timber

a) some courts allow you to cut your proportional share b/c it is easily ascertainable

4. Actions by co-tenant to protect property

a. General rule

i. a co-tenant who pays money to keep up the property, which benefits all co-tenants, is entitled to reimbursement for more than her proportionate share of costs.  But the courts try to do what is equitable under the circumstances

b. Repairs

i. seen as voluntary -- no person has a duty to repair his property

ii. A co-tenant who makes necessary repairs cannot compel contribution from her co-tenant.  She must wait until an accounting or partition

c. Improvements

i. no co-tenant has a duty to improve either -- General principle is that the improver should get the value added by the improvements, and if the improvements add no value, the improver is not reimbursed -- the improver bears the risk

5. Co-tenants as fiduciaries

a. General rule

i. Generally cotenants are not fiduciaries with respect to one another

b. Exceptions?

i. co-tenants are family members (brother and sister)

c. Imposed in one of two situations

i. where one cotenant buys concurrently owned property at a mortgage foreclosure or tax sale and then asserts a superior title against cotenants --- here the courts normally compel the buyer to hold the superior title for the benefit of all the cotenants, provided they reimburse the buyer

ii. claim of adverse possession?

a) not easily achieved because of some courts assumption of fiduciary relationship

6. Partition  --- Delfino v. Vealencis

a. Rule

i. Any tenant in common or joint tenant has the right to bring a suit in partition.  This is an equitable proceeding in which the court either physically divides the property or sells the common property, adjusts all claims of the parties, and separates them.

b. Partition in kind -- physical partition of the property

i. Once the land is partitioned, each party owns the land in fee simple

ii. If the tracts are not equal in value the court will require a cash payment to equalize values

c. Partition sale

i. Rule --- a partition by sale should be ordered only when two conditions are satisfied

a) the physical attributes of the land are such that a partition in kind is impracticable or inequitable

b) and the interests of owners would better be promoted by a partition by sale

d. In Delfino, did we need to have the partition by sale -- won't the developer just buy out the garbage company and achieve the efficient result that way?

i. bilateral monopoly?

ii. transaction costs

e. Inalienability rule

i. won't allow the parties to transfer their property regardless of how much they want to

a) body parts

IX. Condominiums and Cooperatives

A. Condos

1. Essential Features

a. Unit ownership

i. each individual unit is owned spearately in fee simple

ii. can also be a leasehold in some cases

iii. each unit takes out a separate mortgage

b. Common areas

i. owned by all owners of the units as tenants in common

2. Creation

a. Declaration of master deed

b. promulgation of rules

i. this is where most of the conflict has come from in these cases -- rules generally upheld if reasonable

3. Restriction on transfer

a. Restraint on alienation  - problem b/c each owner owns a fee simple (see above rules on alienation)

i. what is reasonable

a) See Laguna v. Darger

ii. adminstrative regulations

a) state often defines what is a reasonable restraint on alienation

b. Preemptive right to buy by association

i. A preemptive option in a condo agreement or homeowners association has generally been held reasonable if the preemption is limited in time and fives the association the riht eithe to match a bona fide offer or to purchase at market price

ii. allows association to control who comes into the association

c. Illegal racial discrimination

i. See Fair Housing Act

d. unconstitutional state action

i. if condo association is seeking to prevent a constitutionally allowed action then it probably will not be upheld

4. Laguna Royale v. Darger

a. Facts

i. ∆ tried to create a time share

ii. subassignment agreement has a clause in it that requird the approval of the Assoc b/f owner could lease to someone

iii. court adds a reasonable term to this clause

b. Test

i. whether the reason for withholding approval is rationally related to the protection, preservation or proper operation of the property and the purposes of the Assoc as set forth in the governing instruments and 

ii. whether the power was exercised in a fair and non-discriminatory manner

c. Points 

i. how do condos come up with the rules that limit freedom of individual owners 

ii. is it appropriate for the court to apply this rational standard?

iii. Once the court adopts it, does the court actually apply it or is there some higher standard?

5. Lawsuits stemming from objectionable activity

a. Nahrstedt v. Lakeside Villate Condo Assoc., Inc.

i. Facts

a) π is challenging blanket restriction on pets 

ii. Test

a) majority requires reasonableness test --- reasonable and enforceable when they prohibit conduct which, while otherwise lawful, in fact interferes with, or has a reasonable likelihood of interfering with, the rights of other condo owners to the peacefule and quiet enjoyment of their property

iii. Arguments for the rule

a) she moved in after the rule was established

b) why couldn't she have bargained for the cats?

c) what if she didn't have a choice?

iv. What if the rule is created after a person has already moved in?

a) purpose of rule -- to gang up on one person to get him out of the association?

b) what if the person could easily move elsewhere

b. O'Buck v. Cottonwood

i. Facts

a) roofs repaired after leaking and antennas prohibited -- cable provided

ii. Rule

a) it is necessary to balance the importance of the rule's objective against the importance of the interest infringed upon

c. Trustees of the Prince Condo Trust v. Prosser

i. Outcome

a) A system that would tolerate a unit owner's refusal to pay an assessment b/c the unit owner asserts a grievance, even a seemingly meritorious one, would threaten the financial integrity of the entire condo operation

B. Cooperatives

1. Basic form

a. a corporation holds legal title to an apartment building

b. Shares of stock are sold to the persons who will occupy the apartments

c. the amount of stock required depends on the value of the apartment

d. occupants also receive leases from the corporation

e. residents are both tenants and owners of the cooperative corporation

2. Basic Characteristics

a. entire building subject to a blanket mortgage

b. risk of foreclosure from the blanket mortgage means that each tenant is in effect obligated to come up with any deficiency if other tenants fail to pay the rent

3. Restrictions on transfer

a. General policy

i. most coops require the approval of the board for membership for sale of shares prior to sale or lease

ii. most courts require that this approval be reasonable

b. Interests of other owners?

i. if an individual coop owner defaults on a loan, the bank will foreclose on the whole building and everyone is affected

ii. accordingly, you may care who is living in your building more in a cooperative than in a condo assoc because you bear some of the risk of their defaulting

c. General rule

i. the restriction must be reasonably tailored to the purposes of assuring financial responsibility and social compatibility

4. Advantages over ordinary leases?

a. tenant control of the bldg

b. capital gains

c. property taxes and mortgage interest are tax deductible

C. Condo Conversion controls

1. Principal reason for conversion  --- Muth and Berger (see below)

a. income tax treatment of income from owner occupied housing

i. mortgage and property taxes are deductible

ii. tax incentive particularly appealing during periods of inflation

2. Other reasons?  --- Prof Berger

a. dearth of newly built single family homes

b. the inordinate cost of single family detached units

c. the energy crisis

d. the readiness of homeowners to invest greater capital

e. the loss of a tax shelter benefits for the original owner of rental apartments

f. the emergence of condo format

g. emergence of conversion industry?

X. Landlord and tenant

A. Leasehold Esates -- always remember that a future interest arises -- look at it in terms of fairness and efficiency

1. Types

a. term for years

i. over on a given date --- no notice required

b. periodic tenancy 

i. a lease for a period of some fixed duration that continues for succeeding periods until either LL or tenant gives notice of termination

ii. see relevant statute for when notice is required

c. tenancy at will 

i. no fixed period that continues so long as both the landlord and tenant desire

d. tenancy at sufferance

i. arises when the tenant remains in possession (holds over) after termination of the tenancy

2. Issues

a. Conveyance versus contract

b. The statute of frauds

i. leases for more than a year must be in writing?

c. Form leases and the question of bargaining power

B. Antidiscrimination Law

1. Discrimination in Housing Markets

a. Turner article

i. When discrimination can occur in the process

a) advertised or marketed in such a way that qualified minorites do not learn about it

b) if agents refuse to do business with minorities or treat them unfavorably in their initial encounter

c) if agents fail to follow up business with minorites

d) if the final terms of sale or lease for minorites are unfavorable

e) if minority customers are unable to obtain mortgage financing or homeowners' insurance

ii. high levels of discrimination in the housing market that have not declined much since the late 1960s

iii. neither affordability not individual preferences can fully explain the high levels of segregation that prevail in US housing markets across the entire population spectrum

iv. Most studies only focus on discrimination in the initial encounter

v. Findings

a) black and hispanic homeseekers experience discrimination roughly half the times they visit a sales or rental agent

b) experience discrimination in three key areas -- terms and conditions for rental housing, financing assistance and overall sales effort

vi. Steering?

b. Sunstein -- Market will not stop discrimination

i. Reasons?

a) third party pressures -- 

i) frequently in a position to impose financial punishments on non-discriminatory employers

b) statistical or economically rational discrimination

i) information costs in making distinctions within categories

ii) proxies are helpful in reducing costs 

c) effects of discrimination on human capital

i) b/c of discrimination, the minority groups should rationally invest less time and money in entering some professions 

ii) this creates a viscious circle that may increase its statistical rationality

ii. makes sense for landlords but not for home sellers

C. Federal Law Prohibiting Discrimination in Housing

1. Equal Protection Clause

a. limited utility b/c it only deals with state discrimination

i. only covers state run housing -- must be some sort of govt action

a) public housing

b) does it cover federal subsidized housing?

ii. have to show a discriminatory intent on behalf of the govt to prove a claim -- extremely difficult to prove 

2. USC §1982

a. all citizens shall have the same right that white citizens have to inherit, buy, rent or enjoy housing in every state 

b. only deals with racial discrimination -- limited impact

3. Fair Housing Act  --  42 USC §§3601 ff.

a. fill this in from the book

b. Amendments extended coverage to 2 groups

i. people with disabilities

a) unless individual would be a direct threat to health or safety of others in the building or if the person is likely to engage in activities that will result in extreme physical danger to the building

b) all buildings with 4 or more units must meet the design requirements

ii. Families with children

a) under the age of 18 cannot be discriminated against

b) does not apply to housing for senior citizens

c. amendment also increased enforcement of this act

i. upon receiving a complaint, HUD must investigate the issue and if it finds discrimination, then it must hold a hearing

4. Disparate Treatment Cases  ----  Asbury v. Brougham

a. In order to prevail under these statutes, π must prove a discriminatory intent

b. part burden of proof analysis

i. π must come forth with a prima facie case of discrimination -- π must prove:

a) she is a member of a protected group

b) she applied for and was qualified to rent a unit

c) she was denied the opportunity to rent or to inspect or negotiate for rental of a unit

d) the housing opportunity remained available

ii. if π proves a prima facie case, the burden of production shifts to ∆s to produce evidence that the refusal to rent or negotiate for a rental was motivated by legitimate, non-racial considerations

a) evidence of minority occupation is relevant to rebutting a claim of discrimination but is not dispositive of a claim of intentional discrimination

iii. the burden then shifts back to π to show that the proferred reasons were just pretextual

5. Disparate Impact Cases

a. Most federal courts permit FHA challenges against practices that are not motivated by racial / sexual / religious / etc animus

b. Seemingly neutral practices can be successfully invalidated on the ground that they have a disproportionate effect on a protected group

i. π must prove prima facie case

a) must establish that the defendant's policy or practice had a disproportionate impact on a protected group -- frequently can be established with statistics

b) Burden of proof then shifts to the ∆

ii. Burden the ∆s must meet to rebut prima facie case

a) more difficult than what they face when confronted with a showing of discriminatory intent

b) Defendants must prove a business necessity sufficiently compelling to justify the challenged practice

c. Why do we have this lesser standard?

i. stop a policy b/f it results in discriminatory impact

ii. extremely difficult for π to bring a case on intent 

iii. disparate treatment is case by case -- extremely expensive

a) can have more of an effect under disparate impact case -- affect more people

D. Anti-Discrimination v. Integration -- Starrett City
1. Methods to measure segregation in cities

a. Turner's article

b. dissimilarity index -- handout -- Table 8.1

i. percentage of black households that would have to move to be evenly distributed throughout the city

2. Tipping Model?  See class handouts

a. Theory

i. rapid neighborhood transition from white to black occurs when the neighborhood reaches a certain % of black households -- at what point would more people move out than would be willing to move in?

ii. As whites begin to move out of this neighborhood, they are not replaced by other whites -- blacks will increasingly move into the neighborhood b/c the % is more desireable to them

b. What gives rise to the neighborhood preference precentages?

i. prejudice -- but is this enough?

ii. is there also the fear that the neighborhood will fully transform itself as others have done -- rational economic decision considering the home is the biggest part of portfolio?

3. Case reflects tension b/t dual goals of FHA -- anti-discrimination and integration of housing

a. can these two goals be reconciled?

4. NEED TO FINISH THE STARRETT CITY CASE

E. Assignments and subleases

1. Assignment

a. Rule

i. if the tenant assigns his leasehold, the assignee comes into privity of estate with the landlord, which means that the landlord and the assignee are liable to each other on the convenants in the original lease that rune with the land

b. Privity of estate

i. Defined

a) relationship b/t mutual or successive owners of the same property

b) for our purposes here we are concerned with mutual privity of estate

ii. Purpose?

a) concept developed to give the landlord the right to sue the assignee of he tenant on the convenants in the lease, and to give the assignee the right to sue the landlord on the latter's convenants

c. Privity of contract

i. Rule

a) if there is privity of contract (π and ∆ have agreed with each other to do or not do certain things), their obligations bind them regardless of whether or not they are in privity of estate

ii. Effect

a) LL can sue the original tenant for rent even if the the rental has been assigned

2. Determining a sublease from an assignment

a. Sublease Defined

i. If a tenant sublets the premises, and does not assign them, the tenat becomes the landlord of the sublessee.  The sublessee is not in privity of estate of the landlord and cannot sue or be sued by the LL.  Since the sublessee has made no contract with the LL, he cannot sue or be sued on a contract either.

b. Formalistic approach -- most common approach used

i. an assignment arises hen the lessee transfers his entire interest under the lease  --- no reversionary interest

ii. if the lessee transfers his entire interest but retains the power of termination or right of re-entry, a substantial minority of states fins a sublease in this situation

c. Intention of the parties

i. actual words used are not conclusive

ii. courts look to the intention of the parties in determining whether it was a sublease or assignment

iii. reservation of an additional rent by itself is an indication that the parties intended a sublease

d. Duty to pay rent?

i. General Rule

a) LL can sue for rent any person who is either in privity of contrat with the LL as to the rent obligation or who has come into privity of estate with the LL so as to be bound by the rental convenants in the lease

ii. Assignments

a) The assignment terminates T's interest in the leasehold, but does not affect his contractual liability to the LL

b) original tenant is a surety 

c) T can escape duty to pay rent only by an implied or express release 

d) Novation -- If LL assents to the assignment to T2 and releases T, and in exchange for the release, T2 undertakes the promises in the lease, there is novation -- T2 is in privity of contract and estate with LL

e) T2 is only liable for rent accruing during the time he holds the leasehold

iii. Subleases

a) if there is a sublease, the sublessee is not personally liable to the LL for rent

b) LL can terminate the lease and oust the sublessee

c) Liability of original tenant?

d) Assignment

3. Convenants against assignment or sublease

a. Rule

i. absent any convenant to the contrary, a leasehold is freely transferable by the tenant

b. Express convenants against transfers

i. valid but b/c it is a restraint on the transfer of land, it is strictly construed

c. Old view 

i. when a lease contains an approval clause, the lessor may arbitrarily refuse to approve a proposed assignee no matter how uitable the assignee appears to be and no matter how unreasonable the lessor's objection

d. Modern Trend

i. where a lease provides for assignment only with prior consent of the lessor, such consent may be withheld only where the lessor has a commercially reasonable objection to the assignment, even in the absence of a provision in the lease stating that consent to assignment will not be unreasonably withheld   ------  Kendall v. Ernest Pestana, Inc.
e. Reason for modern trend

i. dual nature of lease as a conveyance and a contract

a) Conveyance --- the necessity of permitting reasonable alienation of commercial space has become paramount in our increasing urban society  --- don't allow unreasonable restraints on alienation

b) Contract -- Where a contract confers on one party a discretionary power affecting the rights of the other, a duty is imposed to exercise that discretion in good faith and in accordance with fair dealing

i) financial responsibility of the proposed assignee

ii) suitability of the use for the particular poropety

iii) legality of the proposed use

iv) need for alteration of the premises and nature of the occupancy

f. Justification for old rule?  Kendall v. Ernest Pestana, Inc.
i. lease is a conveyance of an interest in real property and that the lessor, having exercised a personal choice in the selection of a tenant is under no obligation to look to anyone but the lessee for the rent

ii. approval clause is an unambiguous reservation of absolute discretion in the lessor over the assignments of the lease

iii. doctrine of stare decisis

iv. both tradition and sound public policy dictate that the lessor has a right to realize the increased value of his property

a) but LL will benefit upon his reversion -- no reason he should get the benefits in transfer

b) could always protect self by putting in clause about who gets the benefits from transfer -- footnote 30 of Kendall v. Ernest Pestana, Inc.

g. Should this rule from Kendall v. Ernest Pestana, Inc.  be applied to residential leases?

F. Tenant Obligations and Landlord Remedies

1. Duty to Pay Rent -- Greenfield v. Kolea
a. Common Law Rule

i. absolute duty to pay rent 

a) in the absence of a lease provision to the contrary, a tenant is not relieved from the obligation to pay rent despite the total destruction of the leased premises

ii. Two Exceptions

a) when only a portion of the bldg is leased, total destruction of the building relieves the tenant of the obligation to pay rent -- bargained for use of the bldg and not the land underneath

b) impossibility of performance

i) Where a contract relates to specific property the existence of which is necessary to the carrying out of the purpose of the agreement, the condition is implied by law that the impossibility of performance or the frustration of purpose arising from the destruction of the property without fault of either party shall end all contractual obligations relating to the thing destroyed
iii. Justification?

a) lease seen as a conveyance -- therefore even if the bldg was destroyed the land is still there and therefore rent still has to be paid

b. Modern Trend?

i. duty to pay rent is now dependant upon performance of the landlord's obligations if the premises are residential.  If the LL does not preform, the tenant can terminate the lease and move out, withhold rent, or receive a rent abatement

ii. lease now seen as a contract with mutual obligations by the lessor and lessee -- dependant convenants

iii. bldg was part of what was conveyed and the LL is no longer providing what was bargained for

c. Allocating loss among innocent parties?

i. who can most effectively bear the loss -- least cost avoider?

a) who has control of the risk creating activity?

i) change activity level -- tenant

ii) buy insurance? LL?

iii) spread the risk amog all of the tenants?  Does this work with only one tenant?

b) Can LL best acheive these results?

i) lower transaction costs

ii) but he doesn't have control over the risk creating activity

iii) LL may buy insurance that the tenant really doesn't need

c) Not clear who can best bear the risk?

i) strong arguments on both sides

d. Inalienable right?

i. NO ----  parties can allocate the risk among themselves through the contract 

ii. only reason the court became involved is b/c the parties did not address the issue -- it's a gap filler

2. The tenant who defaults ---- the tenant in possession (Berg v. Wiley)

a. Issue

i. Can a LL resort to self-help to repossess the premises

b. Old Rule

i. LL can use self-help to retake leased premises from a tenant in possession without incurring liability for wrongful eviction provided two condiions are met:

a) the landlord is legally entitled to possession, such as where a tenant holds over after the lese term or where a tenant breaches the lease containing a reentry clause and

b) the landlord's means of reentry are peaceable

c. Modern trend

i. landlord cannot use self-help to regain possession  --  must resort to the judicial process

ii. where quicker action is necessary to prevent damage to the property, landlord can get a TRO

d. Reasoning for modern trend?

i. prevent violence

ii. summary proceedings are available

a) but how long do these actually take?

e. Positive things about rule of self-help?

i. lower transaction costs

ii. summary help not really a quick process

iii. stops the tenant from wasting the property

f. This right is inalienable -- tenant cannot bargain it away

i. was in the contract and the court still did not allow it

g. Efficiency consequences of making a rule an inalienable entitlement?

i. LL will raise rent to account for the chance that he will have to go to court

a) same result if it were a gap filler and he can't get it into the contract

ii. efficient result may not occur depending on who values the entitlement the most 

a) person who wants the entitlement the most might not get it --- 

b) but you are not taking into account the externality of the cost of preventing violence --- but there are also costs to society of forcing people to court

3. The tenant who has abandoned possession (Sommer v. Kridel)
a. Issue

i. Does a landlord seeking damages from a defaulting tenant have a duty to mitigate damages by making reasonable efforts to re-let an apartment wrongfully vacated by the tenant?

b. Common Law Rule

i. a landlord is under no such duty to mitigate damages 

c. New Rule

i. landlord has a duty to make a reasonable effort to mitigate damages  --- Inalienable right

d. Justification for new rule?

i. contract law

ii. basic fairness and equity -- what does this mean?

iii. some efficiency justification

e. Landlord's responsibility under this rule?

i. must treat the apartment as he would treat a normal unlet apartment

f. Is the efficient result going to occur under the new rule?

i. arguments for:

a) LL in better position to find a new tenant -- lower transaction costs / better information / advertisements / connections

ii. Arguments against:

a) inefficient result would probably not occur under common law b/c the tenant would assign the lease -- LL can't withhold consent unreasonably

b) under new rule you don't have two people looking to relet the property

iii. Thus it is not clear which rule will lead to the efficient result --- It is merely a question of who we want to place the burden on ------ but what about fairness?

g. Unfairness to the Landlord

i. Problem of lost volume?

a) court assumes that all real estate is unique and therefore discards this problem

ii. Landlord is not always in the better position (does he have more money?)

iii. does this apply to commercial leases as well?

iv. tenant should not by his own wrongdoing impose a duty on the landlord

h. Issues?

i. what if the LL relets but a less than the previous tenant paid?  Or rents the apartment for more than the previous rent?

ii. What is the consequences of failure to relet an apartment?

a) can the LL recover no rent?

4. Additional remedies and security devices

a. Suing for back rent and damages

b. Security deposits

c. Rent acceleration

d. Advance rent

G. Landlord Duties and Tenant Rights

1. Quiet Enjoyment and Constructive Eviction (Reste Realty v. Cooper)
a. Five exceptions to caveat emptor under the law -- limits of tort liability

i. short term leases of furnished dwellings

a) there was an implied duty to make and keep the premises habitable

ii. latent defect

a) LL liable if he fails to disclose the existence of a concealed defect not discoverable by ordinary inspection which the LL knew about

b) if tenant learns of defect and signs second lease then this exception is no longer applicable (Reste)

iii. fraud

iv. common area

a) LL must use reasonable care to maintain common areas

v. negligent repair obligation

a) once you promise to take care of the situation or begin to undertake a repair, the LL is liable if the tenant is injured by the repair -- giving notice does not matter

b. Convenant of Quiet Enjoyment

i. Defined

a) Act or omission

b) by LL / LL's agent / power paramount to LL (bank)

c) of a duty

d) which interferes with beneficial enjoyment

e) abandonment by tenant

ii. Dependant covenant always implied in every lease

iii. Can be breached either by actual or constructive eviction

c. Constructive Eviction

i. Defined

a) where, through the fault of the LL, there occurs a substantial interference with the tenant's use and enjoyment of the leased premises, so that the tenant can no longer enjoy the premises as the parties contemplated, the tenant may terminate the lease, vacate the premises, and be excused from further rent liability

ii. Elements

a) The tenant's use and enjoyment (as distinguished from possession) must be substantially interfered with.

b) Substantial interference is measured objectively; it is what a reasonable person would regard as fundamentally incompatible with the use and enjoyment for which the parties bargained.  Does not have to be permanent interference with --- just substantial interference with the use and enjoyment of the premises for the purpose of the lease (Reste -- flooding of basement)

c) Courts consider:

i) the purposes for which the premises were leased

ii) the foreseeability of this type of interference

iii) the potential duration of the interference

iv) the nature and degree of the harm caused

v) the availability of means to abate the interference

iii. Tenant's knowledge of the interference

a) if the tenant knows of the interference prior to taking possession, and subsequently takes possession, the tenant has waived the interference

iv. Notice to Landlord

a) Prior to claiming constructive eviction, the tenant must give notice to the landlord of the objectionable conduct and the landlord must fail to remedy the situation within a reasonable time

v. Tenant must vacate premises

a) Cannot remain in possession and refuse to pay rent or receive damages under this doctrine

b) Must vacate after a reasonable time -- what is reasonable depends on the circumstances of each case 

i) courts are sympathetic to the plaintiff's plight

vi. Restatement rejects the requirement that the tenant vacate the premises

a) Rationale -- the tenant should receive what he bargained for -- especially hard on a poor tenant who lacks funds to find decent housing elsewhere

vii. Fault of LL

a) Where the tenant claims constructive eviction for the LL's failure to act, it is necessary that the landlord have some legal duty to act, the breach of which deprives the tenant of use and enjoyment, and thus breaches the covenant of quiet enjoyment

viii. Acts of other tenants

a) General rule -- LL is not responsible for one tenant causing annoyance to another tenant even though the LL can legally control the other tenant's conduct

b) Exceptions

i) LL has a duty not to permit a nuisance on the premises -- renting to a brothel next door

ii) LL has a duty to control common areas under his control

c) Modern trend -- LL responsible for other tenant's acts if the LL has the legal ability to correct the conditions and fails to do so

ix. Covenant not to compete

a) Convenant by the landlord not to compete with or rent to a competitor of the tenant is usually deemed to be so important to the tenant's enjoyment of the property that the breach of the covenant is treated as a constructive eviction

d. Partial eviction — actual and constructive

i. If there is an actual conviction, even though from a part of the premises only, the tenant is relieved of all liability for rent notwithstanding continued occupation of the balance

a) the LL may not apportion his wrong

b) Restatement rejects this view and says the tenant may receive an abatement but may not withhold all rent

ii. If there is constructive partial eviction, most jurisdictions hold that the tenant is not entitled to withhold rent altogether

a) REASONING??????

e. Illegal Lease Doctrine?

i. Contours:

a) does not apply if code violations develop after the making of the lease

b) minor technical violations do not render a lease illegal; nor do violations of which the landlord had neithe actual not constructive notice

c) a tenant under an illegal lease is a tenant at sufference, and the landlord is entitled to the reasonable rental value of the premises, given their condition

f. Does this doctrine only apply for things the LL had a legal duty to do or had promised to in the lease or promised to do orally or through an agent?

2. The Implied Warranty of Habitability

a. Common Law 

i. Caveat Lessee

a) the LL's only covenant was to deliver possession

b) tenant's obligation to pay rent existed independantly of the LL's duty to deliver possession

c) LL under no duty to render the premises habitable unless there was an express covenant to repair in the lease

ii. Three Exceptions

a) furnished house for short term 

b) latent defects

c) building under construction when lease entered into

iii. Reasoning?

a) tenant was the jack of all trades farmer

b) purpose of the lease was to obtain arable land

b. Modern Rule (Hilder v. St. Peter)
i. LL will deliver over and maintain throughout the period of the tenancy premises that are safe, clean and fit for human habitation

a) covers all latent and patent defects in the essential facilities of the residential unit

b) also covers those facilities located in the common areas of an apartment building

ii. Inalienable entitlement 

a) a tenant who enters into the lease with knowledge of any defect in the essential facilities cannot be said to have assumed the risk

b) cannot be waived by any written provision in the lease or by oral agreement

iii. Reasons for change in law

a) changing reality of tenant

i) no longer a jack of all trades

b) inferior bargaining position

c) shortage of safe decent housing?

c. Determining a breach? (Hilder v. St. Peter)
i. must first look to any relevant local or municipal housing code -- but only a starting point

a) substantial violation of an applicable housing code shall constitute prima facie evidence that there has been a breach

b) one or two minor violations standing alone which do not affect the health or safety of the tenant are not a breach

c) landlord not liable for defects caused by the tenant

ii. then look to see if the claimed defect has an impact on the safety of health of the tenant

d. What plaintiff must show?

i. plaintiff must have notified the LL of the defect not known to the LL and allowed a reasonable time for its correction

ii. the defect affecting habitability existed during the time for which rent was withheld

e. Damages and remedies available to the plaintiff

i. Standard contract remedies

a) recission

b) reformation

c) damages

i) difference b/t value of dwelling as warranted and value of dwelling as it exists

ii. Additional Damages?

a) tenant's discomfort and annoyance resulting from the landlord's breach of the implied warranty of habitability

i) available even though they are difficult to compute

iii. Withholding the payment of future rent

a) dependant convenants --- no longer necessary to abandon the premises as in constructive eviction -- hardship on tenant faced with housing shortage

b) Burden on bringing suit is on the landlord for non-payment of rent

iv. Tenant can repair at his own expense and deduct from future rent

v. Punitive damages?

a) when a landlord receives notice of the defect and fails to repair the facility that is essential to the health and safety of his tenant, an award of punitive damages is proper

f. Relation of doctrine with quiet enjoyment, constructive eviction and illegal leases

i. not all states have adopted the doctrine

ii. most jurisdictions have refused to extend doctrine to commercial leases

a) equal bargaining power

b) tenant capacity to inspect and maintain

iii. implied warranty of habitability does not apply across the board to all residential leases

a) single family homes may be excluded

b) agricultural leases

c) long term leases?

d) subleases?

g. Four Different standards for breach of warranty

i. standards are those of the housing code and apparently any failure to comply with the code is a breach

ii. standards are those of the housing code but substantial compliance is sifficient so long as habitability is unaffected

iii. Housing code and their violation arre compelling but not conclusive.  An adequate standard of habitability is required and breach occurs when the premises are uninhabitable in the eyes of a reasonable person with violation of the code provision being a relevant factor

iv. the standard and its breach are independant of the housing code

h. Different ways to calculate the rent reduction and damages

i. Hilder --- damages shall be the difference b/t the value of the dwelling as warranted and the value of the dwelling as it exists in the defective condition --- with the agreed rent as evidence of the fair rental value as warranted

ii. Tenant's damages are the difference b/t the agreed rent and the fair rental value of the premises as tehy were during their occupancy by the tenant in the unsafe or unfit condition

iii. percentage diminution approach --- the agreed rent is reduced by a percentage equal to the % of use lost by the tenant in consequence of the LL's breach

iv. Restatement approach -- see page 535 of text book for an example

v. Tort approach  -- given in Hilder
i. Other remedies?

i. terminate the lease and sue for damages

ii. equitable remedy of specific performance

a) in the form of injunctive relief against violations of the warranty

b) mentioned in dicta but for the most part ignored by tenants

j. Effect of the warranty of habitability on the price of housing?

i. Increase on the price of housing has both a positive and negative effect

a) Positive -- reflect better housing

b) Negative -- some people will not be able to pay higher rent

k. Jusification for making the warranty inalienable?

i. why don't we allow the tenant and landlord to negotiate a waiver of the warranty and reflect this in the rent?

ii. Problems with waiver?

a) choices -- all or nothing approach?

b) information?  people can't accurately compute risks

c) better quality housing?

l. Will this achieve the efficient result?

i. externalities that the LL and tenant would not take into account?

a) foul smell, fire, rats, etc....

b) cost of increased health care?

ii. data is mixed on who bears the cost of the warranty?

m. Retalitory eviction?

i. if this was not outlawed then the reform would be meaningless

ii. Common approach?

a) create a rebuttable presumption of reatalitory purpose if the landlord seeks to terminate a tenancy, increase rent or decrease services within some given period after a good faith complaint or other action by a tenant based on the condition of the premises

b) Beyond the statutory period, the tenant bears the burden of proof with regard to retalitory eviction

H. Rent Control

1. Is this a decision for the judiciary or the legislature?

a. must always ask why we are imposing rent control and then must ask if the same objective can be achieved in some other way?

2. Two important questions with rent control

a. Is the ordinance constitutional in general?

i. Emergency test

a) Before rent control became popular during and after WWII, the S.Ct held that rent control is justifiable only under emergency conditions.  Under this test, the court is not bound by a leg declaration that an emergency exists but may review and reject the factual assertion

ii. Reasonableness Test and Fair Rate of Return

a) The requirement of an emergency has been lessened or dropped entirely and the rent control statute has been held constitutional if (A) it bears a rational relation to a legitimate public purpose (NASH) and (B) the LL is given a just and reasonable return on his investment

i) how do you determine fair rate of return?

3. Typical Rent Control Ordinance

a. tenants are entitled to renewal leases and cannot be evicted except for good cause

b. LL has a right to a fair rate of return and can pass some costs through to the tenants

i. capital investment and maintenance costs?

c. Small family dwellings are exempt from the statute

d. Exception for new construction

i. Exempt for now but what about later?

e. Tenant must occupy apt as primary residence

i. what is the policy behind this and what effect does this have on the LL?

f. when a tenant leaves, the LL is entitled to increase rent -- not to market but in accordance with the figures in the statute

g. LL is generally prohibited from demolishing the bldg or take the bldg out of the market (NASH)

h. Regulations make it difficult to convert to condos and coops

i. eviction plan

a) needed a high level of existing tenants to buy a condo or coop

ii. non-eviction plan

a) lower level of current tenants had to purchase but the LL had to keep renting to some of the tenants who were rent controlled

4. Nash v. City of Santa Monica

a. fill this in

b. substantive due process case

5. Braschi v. Stahl Associates
a. fill this in as well

b. extending the protection of the rent control statutes by redefining family?

6. Review of rent control literature

a. Muth

i. Rent control is appealing in the short run but there will be long run consequences -- analogizes it to drinking

a) Particularly appealing in times of high inflation

ii. Short run effects

a) as real rentals fall below their mkt price, demand increases.

b) in the short run, however, supply does not change

c) as a result, a rental housing supply develops b/c D>S

d) People tend to stay longer in dwellings b/c it is cheaper and less people buy homes

e) Consequently it becomes more difficult to find rental housing and vacancy rate declines

iii. Long Run Effects

a) stock of rental housing declines relative to the population b/c it is less profitable for LL to continue to rent

b) Decrease in profitability leads to condo and coop conversion -- LL seeking alternate uses of property

c) Else, LL stops making repairs and improvements -- this only serves to further reduce amount of quality housing available

d) Potential builders don't build b/c of fear of new rent controls

e) thus the existing housing deteriorates and there are no additions to it

iv. Shadow price and black market evolves to get around rent control

a) key money?

b) Purchase furniture in apt at outrageous price?

v. Distributional effects?

a) depend on ability of LL to get around rent control

b) primary beneficiaries are those few in rent controlled units 

c) newcomers to the area considerable expense searching for rent control housing?

d) are LLs necessarily more poor than the renters?

b. Berger (reponding to Muth)

i. criticizes Muth for treating rent regulation monolithically

a) there are highly restrictive and moderate controls and one cannot assume a set of economic response without specifying the relevant control system

b) while rent control imposes hardship on LLs, rent stabilization or other moderate controls allow LLs to make money

ii. His argument

a) rental prices always lag behind other prices without regard to the presence of rent controls

b) Rigid controls do lead to conversion but moderate controls do not?  some of the cities with the greatest conversion rate don't have rent control

c) other cities without rent control also suffer severe disinvestment in rental --- attributes it to insufficiency of effective demand

d) builders continue to build in NY

e) Uneven distributive effect:

i) rich don't move as much and therefore less upward adjustment of rent than with poor

f) prefers rent control over the free market

i) prevents LLs from raising rents to take advantage of housing shortage

ii) lag in new bldg b/c of time factor does not mean that market is going to have supply equal demand

g) anomolies of rent control

i) tenants receiving same housing but paying different prices in same bldg

ii) tenants underutilizing apt (kids leave and parents keep four bedroom apt)

iii) newer tenants discriminated against in favor of long term tenants

c. Radin

i. pro rent control

ii. adopts personality theory of property 

a) tenant has become attached to the property and invested some of their self into it

iii. General rule:  preservation of one's home is a stronger claim than preservation of one's business -- personal use of an apt as a home is morally entitled to more weight than purely commercial landlording

a) exceptions are when the LL lives in bldg or has attachment to bldg or when tenant is transient

iv. general rule does not apply to would be tenants -- not attached to the property -- higher value placed on making someone move out of their home by raising the rent -- no reason why would be tenant has to live in this particular neighborhood?

v. fungible versus personal property

a) home is the paradigm of personal property

b) LL's interest is generally fungible

vi. but need some level of moral objectivity 

a) don't want to protect the compleat capitalist b/c he loves possessions

vii. personhood argument works best it the tenants are poor and cannot afford the market rate

viii. how does she deal with welfare right analysis

a) entitled to an apt but not this particular apt?

b) so why don't we tax everyone instead of just imposing the cost on the LL -- this is not her argument

ix. personal property involves self-hood and the utilitarian model fails to take these subjective costs into consideration

d. Berger --- Public Utility Aspect

i. necessary to regulate renatal housing market b/c similar attributes to public utility

ii. we regulate public utility b/c they:

a) provide an essential service

b) enjoys monopoly power and 

c) hard to enter the field

iii. Regulated as to:

a) price

b) profits

c) qualtiy of service

d) selection of consumers and 

e) service termination

iv. Similarities b/t public utility and housing market?

a) monopolistic at least within same bldg (even faced with increased rents, tenant stays b/c of transaction costs of moving)

b) supply problems and costs of entry

c) demand exceeds supply?

e. HUD Report to Congress on Rent Control

i. rent controls benefit sitting tenants at the expense of new ones

ii. inefficient income transfer mechanism

a) mostly benefit high income families 

b) LLs of controlled properties are themselves poor 

i) stealing from the poor and giving to the poor

iii. current rent control policies are inefficient, inequitable and ineffective mechanisms for helping the lower income tenants

iv. control the unit and not the person -- so you may have strange distributional effects

7. Pros and cons of rent control

a. Pros

i. politically popular?  falls under both categories

a) does it matter what city you are in?  Demographics?

b) number of tenants affected?

c) who is going to bear the long term costs?

i) people moving to the city

d) is it politically possible -- landlords may have alot of collective money

ii. short term needs filled

a) harms put off to future

b) want to keep LL in check and not raise rent out of control in the short run -- but this doesn't mean that you should keep it forever

iii. does it increase diversity?

a) mixing of classes in neighborhoods?

b. Cons

i. difficult to determine who is benefiting

a) poor are not really being helped

b) why not have means testing?

i) LL would have no incentive to rent to low income people

ii. possible discrimination

a) in a shortage of housing the LL will be able to discriminate at a low cost

iii. lack of mobility -- efficiency argument

a) even if you get a better job, you may stay where you are b/c the cost of moving and new rents 

iv. people stay in their apts longer and one that is much too big for them b/c it is cheaper to do so

a) inefficient use of resources

v. key money / black market / illegal subletting?

vi. studies have shown that old rent controls lead to a deterioration in the quality of the housing stock -- more recent studies show that this is not necessarily the case where the costs of improvements and inflation can be passed on

8. Who is hurt by rent control?

a. the present owner -- future owners know of the regulation and will pay less for bldg

i. In nash the court argued that he was no worse off with rent control than if the govt took the property by eminent domain -- is this true

a) would get fair mkt value with eminent domain but would not get that on the free market because of the restrictions

b. Unfairness argument -- Radin's article

i. But is it morally right to burden the landlord for no better reason than the business he is in?

I. The Public or Publicly-Assisted Landlord

1. Questions left over from rent control

a. Rent control is a regulatory reponse to expensive and scarce housing

i. not an efficient or productive response

b. Why do we turn towards regulatory schemes first b/f taking a more direct approach?

i. regulatory controls are essentially free -- no taxes

ii. if you raised the taxes locally to deal with the problem, the higher income people would leave the area and seek lower taxes

a) does this mean that the federal govt should undertake the redistributive program?

c. Supply side or demand side?

2. Supply side?

a. govt builds the actual housing for the people

3. Demand side?

a. vouchers / certificates / allowances / Section 8 voucher and let people find housing

4. Problems with supply side?

a. Theoretical?

i. any govt is bound to be less efficient than private b/c proft incentive / cost control / special interests groups

b. architecture problems?

c. expense of land?

5. Schill article? 

a. Conclusion

i. demand side is better way to acheive goals

b. Supply side programs?

i. build housing / provide tax incentives to build low income housing

c. Section 8 Existing Housing Certificate program?

i. if homes meet minimum quality standards and do not cost morre than the federally prescribed maximum fair mkt rent, households participating in the program pay no more than 30% of their income in rent; the federal govt pays the difference

ii. tenant's rent share is fixed -- govt bears the burden of a higher rent and benefits from a lower rent

d. Housing vouchers?

i. all participating tenants receive a subsidy equal to the difference b/t 30% of their income and the applicable FMR in their area

ii. the govt's share is fixed ---- tenants whose rent exceeds the fair market rent pay more than 30% of their income and vice versa

e. Substantive objectives of housing program?

i. affordability

a) major housing related problem among poor households

b) all three forms perform well in dealing with this

ii. housing quality

a) supply side programs provide best incentive to renovate housing -- demand side only provides incentive to do minor repairs

iii. neighborhood quality

a) demand side programs permit households to choose their preferred neighborhoods rather than limiting the choices to communities already containing subsidized housing

i) subject to affordability of housing in neighborhood they want to enter

ii) and discrimination factors

iv. neighborhood redevelopment

a) supply side appears to be the only way to effectively deal with run down neighborhoods -- targeted at pvt developers

f. Methodologicl goals of housing program?

i. efficiency

a) demand side is much better in this category

i) no incentive for govt to cut costs or make profits

ii) effect of interest groups getting things from the govt

i. organized labor

ii. chambers of commerce

ii. horizontal equity

a) until housing becomes an entitlement in the US any method of providing subsidized housing will violate the norm of horizontal equity

iii. vertical equity

a) supply side performs only marginally better -- but aren't there long term effects here -- pockets of concentrated poverty?

g. Must first understand the nature of the problem that the housing programs are trying to solve and then decide what the best policy is:

i. biggest problem is affordability of housing -- 

a) steady decrease in # of people living in inadequate housing and steady increase in amount of income spent on housing

ii. do we care more in this country about economic integration or racial integration?

a) more problems with racial integration

6. Fourteenth Amendment applicability?

a. applies to states but not to individual private landlords

b. Before getting to due process issues, there must first be a property interest (life or liberty) being denied

7. Holmes v. NYC Housing Authority

a. Facts

i. Claimed deficiencies?

a) regulations on admissions not available to prospective tenants 

b) applications not processed in any rational order or in accordance with ascertainable standards -- chronologically?

c) all applications expire at end of two years

d) renewed application is not given preference over new applications

e) no waiting list -- many apps are never considered

f) candidates are not informed of negative decision or reasons for it

b. Issue

i. Must admission process to public housing satisfy procedural due process?

c. Rule

i. Housing authority has to provide ascertainable standard in which tenants are chosen in order to comply with procedural due process

d. Reasons

i. need a fair and orderly procedure for allocating scarce supply of housing which due process requires

ii. don't want uncontrolled and absolute discretion in the hands of an agency -- worried about corruption

8. Escalera v. NYC Housing Authority

a. Issue

i. Must a tenant's eviction from public housing satisfy procedural due process requirements?

b. Facts

i. Class action challenging the constitutionality of the procedures used by the housing authority in:

a) termination of tenancy on ground of non-desirability

b) termination of tenancy for violation of HA rules and regulations

c) assessment of additional rent charges under the HA lease for undesirable acts by tenants

ii. Procedure followed to evict an undesirable tenant?

a) Project manager recommends eviction 

b) Manager has meeting with tenant and informs him of decision and gives tenant opportunity to explain his actions

c) If still want to evict, the tenant must file a written statement with TRB

i) TRB consists of 8 officers of HA

d) TRB then reviews folder and informs tenant of intent and gives him a chance to appear b/f the board

e) Tenant is not permitted to see his folder and the decision to evict may rest on some act that the tenant is not aware of in his folder

iii. tenants must sign the rules and regulations when they get into the housing

c. Holding

i. Procedure for terminating tenancies deficient in four repects:

a) summary notice sent to tenant is inadequate

i) nor does the conference b/t tenant and manager clear up this inadequacy

b) denying tenants access to the material in their folders when the entire folder is considered by the TRB in its decision deprives the tenant of due process

c) denying the tenant the opportinity to confront and cross examine persons who supplied info in the folder is improper

d) failure to disclose the rules and regulations in the TRB handbook may be improper

9. Hill v. Group Three Housing Development Corp.

a. Facts

i. πs where seven low income woman who applied under the Section 8 housing assistance program for admission to two privately owned apartment complexes

ii. plaintiffs were denied in their application

iii. πs argue that there should be the same standards appliedfor admission in section 8 cases that there are in admission to public housing projects -- also assert that qualification for the program gives them a property right which cannot be deprived without due process of the law

b. Purpose of section 8

i. to aid lower-income families in obtaining a decent place to live and to promote economically mixed housing

c. Responsibility of running section 8

i. congress desired to place responsibility for the operation and management of the Section 8 program, including the selection of tenants with the private owner

a) encourages owner participation in the program

d. Holding

i. Section 8 applicants do not possess a property right simply by virtue of their membership in a class that Section 8 was intended to benefit

a) no individual applicant thought perhaps eligible for Section 8 benefits, is necessarily entitled to such benefits

ii. Section 8 regulations and the HUD handbook do not establish such mandatory limitations on the LL's discretion in the selection process that applicants acquire a property interest at the time they establish income and family eligibility

a) the limitations alone do not establish property rights given the amount of discretion still allowed

b) What is needed to give rise to a property interest?

i) language of an unmistakably mandatory character

ii) must contain particularized substantive standards or criteria which significantly guide an owner's discretion in tenant selection

c) fact that certain procedures are mandated does not establish a constitutionally protected property right

i) procedural protections alone, absent an underlying substantive entitlement. do not constitute substantive protected interests

d) applicants are entitled to housing only after they have been accepted

iii. equal protection analysis is not applicable here as in public housing because the two groups are not similarly situated

a) two different statutes representing different approaches to housing for low income people

iv. there is no private right of action created under section 8

a) four factor test to determine if there is a private right of action:

i) π is a member of the class for whose special benefit the statute was enacted and that the statute creates a federal right in his favor

ii) there is some indication of leg intent to create such remedy

iii) it is consistent with the underlying purposes of the leg scheme to imply such a remedy

iv) the cause of action is not one traditionally relegated to state law 

10. Reconciling Hill and Holmes?

a. why does the applicant get procedural due process protection in public housing and not when private landlord is involved

i. courts more willing to burden the govt -- want landlords to stay in the program?

b. but should the fact that we have chosen to change our mode of assistance mean that the tenant loses his constitutional rights?

11. Reich -- The New Property

a. Govt as an emerging source of wealth?

12. Lingering thoughts and questions

a. Evictions

i. Must a private landlord give his tenants a hearing before he evicts them?

a) no 

b) distinctions cannot be based upon race / sex etc

ii. Escalera case

a) Issue

i) What must a public housing landlord do before evicting a tenant?

b) Holding

i) must give the tenant a hearing within the public housing system -- grievance hearing

ii) tenant must be given reasons, must be allowed to see the file and given the right to cross examine witnesses

iii) does not mean that you will be able to stay in the housing but you must have your due process rights

iv) Due process also applies to a publically assisted landlord under section -- though it is not as strict a standard

b. Does it make sense that there is no due process requirement for admission under section 8 but there is a due process right prior to eviction?

i. why should the tenant have more of a claim on the eviction side than on the admission side?

a) personhood argument gives you clear directions

ii. What are we afraid of when we require due process?

c. How much due process must we actually give?

i. it is a balancing test -- the need of the govt in efficient admin of the housing versus the tenant's interest in the housing 

d. this is a trade off 

i. due process is not free -- it has costs

ii. how much are we willing to pay to make govt accountable?

a) what are the consequences of these procedures?

b) what are the consequences of not having these procedures?

i) leverage gained by the landlord over the tenant?

iii. but this takes time and costs money

a) must have a formal grievance hearing

b) counsel may have to be retained

c) landlord cannot evict the tenant even though he may good reason -- drug dealer -- what is the effect of this on the rest of the community in the housing project?

d) don't landlords need the ability to screen out the troublemakers and what they are currently allowed to reject tenants for is not sufficient to achieve this objective

e) what can you take into account?

i) failure to pay rent?

ii) person has a criminal record?

iii) child has criminal record?

XI. Servitudes

A. Easements

1. Nature of:

a. Defined

i. a grant of an interest in land that entitles a person to use land possessed by others

b. Types

i. Positive / affirmative

a) non-possessory right to use and enjoy the land

ii. Negative

a) forbid someone from using their property in a certain way

2. Easements appurtenant and in gross

a. Easement appurtenant

i. right to use someone's property for the benefit of the land

a) land the is being used / restricted is called the servient tenement

b) land benefited is the dominant tenement

ii. attached to the dominant tenement and passes with the tenement to any subsequent owner of the tenement

b. Easement in gross

i. easement does not benefit its owner in the use and enjoyment of his land, but merely gives him the right to use the servient land --- benefit the owner only personally not in connection with his ownership or use of any specific parcel of land

a) easements for utilities, street easements, and railroad easements

ii. easement right does not pass with the land but can be assigned

c. Easement appurtenant favored over an easement in gross

i. Intention

ii. history

iii. elimination of obsolete easements

iv. land value increased

3. Interest in land

a. an easement is an interest in land

i. the burden passess to subsequent owners of the servient land.  the owner of an easement does not have merely contract rights against the original grantor of the easement but also has rights against all successors to the grantor

4. Profit compared

a. a profit is the right to take something off another's land that is part of the land or a product of the land.

i. crops, timber, minerals, wild game, and fish

b. when a profit is granted, an easement to go onto the land and remove the subject matter is implied

5. License compared

a. a license is permission to go upon land belonging to the licensor.  Revocable at the will of the licensor.

6. Creation of Easements by an Express Act

a. Drafing problems

i. Must conform with statute of frauds and statute of wills

ii. should use the same language as when granting or devising an estate

b. Reservation by grantor

i. if the grantor conveys land, reserving an easement, the land conveyed is the servient tenement

c. Reservation in favor of third party

i. minority of jurisdictions do allow easements and profits to be created in favor of third parties by language of reservation

ii. in jurisdictions that have a problem with this, the draftsman can finesse the problem simply by having the grantor make separate grants of the estate and of the easement in the same deed 

7. Easements Implied from Prior Use

a. The implication of an easement arises out of a pattern of circumstances surrounding the conveyance

b. Elements

i. a conveyance

ii. of a physical part only of the grantor's land (hence he retains part, usually adjoining the part conveyed)

iii. before the conveyance there was a usage on the land that, had the two parts then been severed, could have been the subject of an easement appurtenant to one and servient upon the other;

iv. this usage is, more or less, necessary to the use of the part to which it would be appurtenant; and

a) reasonable necessity describes the stance most courts take -- most courts will find the requirement satisfied if the owner of the dominant tenement would be put to appreciable expense to provide a substitute of the claimed easement

v. the usage is apparent

a) no problem when this deals with a well beaten path but what about underground uses (sewers / utilities) -- courts hold that these are apparent b/c discoverable by inspection of untility connections --- seems to indicate that reasonably discoverable is apparent

vi. some cases require that the usage be continuous but this has pretty much died away

vii. courts may be less disposed to find, and to require stronger proof or, a reserved than a granted implied easement

8. Easements Implied From Necessity

a. Elements

i. a conveyance

ii. of a physical part only of the grantor's land (hence he retains part, usually adjoining the part conveyed);

iii. and after severance of the two parcels, it is necessary to pass over one of them to reach any public street or road from the other.

b. Difference from above easement?

i. no pre-existing prior use is required -- the severence will more or less landlock one of the parcels unless its owner is given implied access over the other parcel

c. Limitation of doctrine?

i. limited to ways of necessity -- harder to make out a case of necessity for some use, such as utility lines, other than access

ii. Nonetheless, the argument would seem plausible in a strong case

d. What does necessary mean?

i. completely landlocked clearly meets the definition

ii. If a claimant has free access to some part of his land, he cannot make out a way of necessity to another part just because it would be more convenient

iii. Most courts recognize a degree of flexibility

a) sometimes it is said that the claimant is entitled to sufficient access to make effective use of his land

b) what about navigable water?

e. Necessity for the easement must exist at the moment of severance; a necessity later will have no effect

9. Easements Implied From Plat -- subdivisions

a. Usually arise in states where the act of platting does not necessarily dedicate to the public

i. owner will argue that the easements were implied by his purchase by incorporating by reference the plat that showed the easement areas

b. this is confusing to the courts as well -- go through the section in the supplement if you have more time

10. Easements by Prescription

a. Relation to adverse possession?

b. chief distinction b/t prescription and adverse possession

i. in adverse possession the claimant occupies or possesses the land, whereas in prescription he makes some easement like use of it

c. defined?

i. the actual, open, notorious, hostile, continuous and exclusive use of another's land

d. use of possession?

i. overhanging eaves?

a) generally seen as uses

ii. paved driveway?

a) use but it is permanent?

iii. It seems that the test should flow from the principle that possession implies not only the possessor's use but his exclusion of others, while use involves only limited activities that do not imply or require that others be excluded

iv. Common driveway by oral agreement?

a) is this hostile?  Depends on the interpretation of the courts -- but adverse claimant has a burden to show notorious acts beyond the scope of the permission

11. Creation by Estoppel or Part Performance

a. Rule

i. a person may become unconditionally entitled to the use of land through an oral agreement followed by certain types of conduct.  Pursuant to the agreement, the licensee must ahve expended money property or labor which he would not have spent but for the lecense, and the licensor must have had reason to anticipate the expenditure

b. This can be done through estoppel or part performance

B. Negative Easements

1. Defined

a. the right of the dominant owner to stop the servient owner from doing something on the servient land

2. Closed universe of negative easements?

a. the right to stop your neighbor from

i. blocking you windows

ii. interfering with air flowing to your land in a defined channel

iii. removing the support of your building

iv. and interfering with the flow of water in an artificial stream

b. Objections to expanding this list?

i. lack of recording system

ii. could arise by prescription

a) hasn't been done before so it can't be done now--- severe restraint on industrial progress

iii. conceptual objection

a) judges couldn't see how it could be granted --- was it an easement or a covenant

3. American view

a. List is not necessarily closed in US

i. Peterson v. Friedman

a) court enforced an express easement of unobstructed view of SF Bay over a neighbor's house compelling the neighbor to remove antennaes

ii. a solar easement has also been recognized in this country

iii. Conservation easement -- most noteworthy

a) designed to preserve scenic and historic areas and open space

b) because of the doubt at common law on negative easements, most states have enacted statutes authorizing these easements

4. Relation b/t equitable servitudes and negative easements?

C. Covenants Running with the Land

1. Why they arose?

a. covenants are frequently used as land planning tools and if the covenants did not run with the land it would be impossible to determine how the land will be used in the future

i. you may rely on the promise to develop your land in a certain way -- the covenant is no good if the person can get out of the covenant by selling the land

ii. transaction costs of recontracting with each owner and uncertainty of each owner agreeing

2. Common Law Roadblocks?

a. common law set up lots of roadblocks to the runing of the burden and benefit with the land

i. if you clutter up the land with all of these restrictions then sooner or later you are going to place restrictions on alienation

3. Rules from Spencer's case about the running of the burden of covenants

a. a covenant relating to something not in esse (e.g., to build a wall) will not bind assignees of the covenantor unless the covenantor expressly agrees not only for himself but also for his assigns so as to show an intent to bind successors

b. for the burden to run it must touch and concern the land

c. there must be privity of estate for the covenant to run

4. Requirements for burden to run at law

a. Intent

b. Privity of estate

c. touch and concern

d. notice

5. Requirements for the benefit to run at law

a. intent

b. privity of estate

i. privity of estate b/t the original contracting parties is not required for the benefit to run.  But privity of estate between the promisee and the assignee is required

6. Intention of the parties

a. usually contained in the words of the deed or contract

b. if the instrument is unclear, the court will look at the purpose of the covenant and all the circumstances to ascertain the parties probable intent

c. touch and concern

7. Privity of estate

a. Horizontal privity

i. Running of the burden -- for the burden of a covenant to run to assignees, the majority rule is that the original parties must be in privity of estate

a) Mutual interest:  the burden will run if one party has an interest (apart from the covenant) in the land of the other.

i) in effect the covenant must be coupled with an easement under this view

b) Successive relationship:  (majority rule) present where the promise is contained in a conveyance of the fee simple, that is where one of the original parties to the promise succeeds to an estate previously owned by the other party

i) the promise must be conveyed in the conveyance or made at the same time --- one week later does not do

c) restatement:  privity of estate is satisfied by either mutual or successive relationship

ii. Running of the benefit
a) horizontal privity is not required for the benefit to run with the land -- common law view and adopted by the restatement

iii. Horizontal privity is only established through LL/T relationship and successive owners -- one bundle of sticks owned by different people or created through the sale of land

b. Vertical Privity

i. Necessity

a) for an assignee to sue on a covenant at law, the assignee must be in privity of estate with the original purchaser.  Likewise, for an assignee to be sued on a covenant, the assignee must be in privity of estate with the original promisor

ii. Running of the burden:  when assignment of the burden is at issue, vertical privity means succession to the estate of one of the original parties

a) the covenant attaches with the estate and runs with the estate and not with the land -- must be the identical estate owned by the promisor

iii. Running of the benefit:  when the running of the benefit is at issue, the benefit will run to assigns of the original estate or of any lesser estate, such as a life estate

8. Touch and Concern the land

a. Purpose

i. to permit courts to stop covenants from running when the social utility of the covenant is outweighed by the fettering of the burdened property

ii. cost benefit analysis?

b. General Rule?

i. in order for the benefit and burden to run they must touch and concern the land

ii. the closer you come to having something to do with the land, then the more sure you can be that it touches and concerns the land

9. Notice

a. A bona fide purchaser of the burdened land is not bound at law if he has no notice of the covenant -- see Runyon v. Paley
10. Runyon v. Paley -- Supp 293

a. covenants at law

i. In order for covenant to be enforceable at law:

a) touch and concern

b) privity of estate

i) horizontal

ii) vertical

c) parties intended covenant to run with the land

i) question of law not fact

ii. For a covenant to touch and concern the land, it is not necessary that the covenant have a physical effect on the land.  It is sufficient that the covenant have some exonomic impact on the parties ownership rights, for example, enhancing the value of the dominant estate and decreasing the value of the servient estate.  It is essential, however, that the covenant in some way affect the legal rights of the covenanting parties as landowners.

b. Equitable servitudes

i. In certain circumstances, a party unable to enforce a restrictive covenant as a real covenant running with the land may nevertheless be able to enforce the covenant as an equitable servitude

ii. In order to enforce a restrictive covenant on the theory of equitable servitude, it must be shown:

a) that the covenant touches and concerns the land of both parties

i) but see R3d of property -- public policy?

b) and the original covenanting parties intended the covenant to bind the person against whom enforcement is sought and to benefit the person seeking to enforce the covenant

i) it is presumed that covenants may be enforced only b/t the original covenanting parties.  However, presumption can be overcome by a showing that (1) the covenanting parties intended that the covenant personally benefit the party seeking enforcement, or (2) the covenanting parties intended that the covenant benefit property in which the party seeking enforcement holds a present interest

c. Notice?

i. It is well settled in NC that a restrictive covenant is not enforceable, either at law or equity, against a subsequent purchaser of property  burdened by the covenant unless notice of the covenant is contained in an instrument in his chain of title.  Thus a purchaser is chargeable with notice of the existence of the restriction only if a proper search of the public records would have revealed it.

a) if the restrictive covenant is contained in a separate instrument or rests in parol and is not referred to in a deed in the chain of title, a subsequent purchaser will take the property free of restrictions 

D. Equitable Servitudes

1. Defined

a. a covenant respecting the use of land enforceable against successor landowners in equity regardless of its enforceability at law

2. Requirements

a. Parties must intend the promise to run

b. the subsequent purchaser have actual or constructive notice of the covenant

i. covenants run in equity against successors who have given no consideration (donees, heirs, will beneficiaries), even though they have no notice

c. the covenant must touch and concern the land

3. Horizontal and Vertical Privity?

a. Horizontal privity is of no importance in equity

b. vertical privity is not required for the burden to run

4. Rule

a. all subsequent possessors are bound by the servitude, just as they bound by an easement.  However, for a person other than the original covenantee to enforce the benefit, in some jurisdictiions the beneficiary must show that he acquired title to his land from the covenantee, either before or after the covenant was made.  In this sense, vertical privity may be required for enforcement of the benefit in equity

5. Burdens the land and not the estate

a. in this respect it is like an easement

6. Property or contract?

a. most modern courts and writers see them as property rights which has been helped along by courts calling them negative easements

b. Property theory facilitates the holding that, after the original promisor has conveyed the burdened land, the promisor canot be sued on the convenant

c. Concomitantly, the original promisor may not enforce restrictions after he has conveyed the benefited land

d. Nonetheless, even though it is a property interest, it arises out of a contract and many contract doctrines are applicable to it

e. Property theory also supports the holding that, if the govt condemns the burdened land, the govt must pay the benefitted owner damages for loss of the servitude

7. Damages?

a. the remedy for a breach of a real covenant is damages in a suit at law.  The remedy for a breach of an equitable servitude is an injunction or enforcement of a lien in a suit in equity

b. If, in the US, a court acting in equity were to grant damages for breach of a covenant in any case where an injunction could have been awarded, even though damages would not be allowed at law, the real covenant would disappear -- what does this mean?

E. How to deal with these problems?

1. try a negative easement first -- then try covenants running with the land and then go to equitable servitude

F. Why aren't equitable servitudes always used?

1. the parties may not be taking into account externalities imposed on the rest of the community

2. transaction costs?

3. expense to enforce?

4. realizing the shortcomings of private negotiation, we have to find another way to deal with market failures - so we look at govt intervention

XII. Law of Nuisance

A. Definitions and Tidbits

1. General

a. no one can use there property so as to harm another person's use of their property

b. notion of reciprosity makes this a useless definition -- accordingly you have to have some moral theory involved

2. Nuisance per se?

a. an act, occupation, or structure that is a nuisance at all times and under any circumstances, regardless of location and surroundings

3. Nuisance in fact?

a. acts, occupation or structure that becomes a nuisance by reason of it location, or by reason of the manner in which the are constructed, maintained or operated

4. Private nuisance?

a. exists in a legal sense when one makes an improper use of his own property and in that way injures the land of some incorporeal right of one's neighbor

5. Public Nuisance?

a. R2d definition -- CB 982

i. an unreasonable interference with a right common to the general public

ii. Factors to consider?

a) does the conduct in question significantly interfere with public health, safety, peace, comfort or convenience?

b) is the conduct of a continuing nature or produced a permanent or long lasting effect

iii. underlying basis is same as that for private nuisance

6. Important differences b/t public and private nuisances?

a. First

i. since a pvt nuisance arises from interference with the use and enjoyment of land, only owners of interests in land can bring the suit

b. Second

i. since a public nuisance arise from interference with public rights, any member of the affected public can sue, but usually only if the person bringing the suit can show special injury

a) special injury generally only required for suits for damages

b) environmental concerns have led suits for abatement to be brought by almost anyone -- private attorney generals

7. Available Remedies

a. temporary damages

b. permanent injunction against future uses of the property 

B. Morgan v. High Penn Oil Co.

1. Analysis

a. the court says that this is not a nuisance per se

i. an oil company is necessary so it will not always be a nuisance

b. so you have to look at whether it is a nuisance in fact

i. use of land harming another in the use and enjoyment of their land, and

a) negligence (unintentional) or

b) intentional and unreasonable

c. What is unreasonable?

i. Efficiency approach -- gravity of harm from activity outweighs its utility -- this is the R2d position -- see below

ii. threshold analysis

a) when the harm gets too big it will be a nuisance -- but what is too big?

d. R2d position?

i. it's a nuisance if the gravity of the harm is greater than the utility or if harm to the individual is serious and the financial burden of compensation would not make continuation of the business unfeasible

a) if you can compensate without going out of business then it is a nuisance

e. When is an act intentional?

i. intentional in the law of private nuisance when the person whose conduct is in question as a basis for liability acts for the purpose od causing it, or knows that it is resulting from his conduct, or knows that it is substantially certain to result from his conduct

a) creates or maintains

f. court found an intentional nuisance so it did not have to deal with negligence

g. the court here appears to be using a threshold analysis

C. Tests to determine a nuisance (inconsistent with one another and in application)

1. Threshold test

a. a nuisance results when the activity reaches some level that society thinks is too far

b. under this test it is difficult to flush out what is a what is not a nuisance

2. Restatement test

a. Begins with efficiency calculus

i. a nuisance if the gravity of harm exceeds the utility of the activity ---- if costs > benefits »»» nuisance

b. Equity component to the efficiency test

i. if the harm cuased by the conduct is serious and the financial burden for compensating the victims would not drive the harming business out of business there is a nuisance -- but if compensation would drive the company out of business then there is no nuisance

D. Trespass compared?

1. CB 960

E. Lateral and subjacent support?

1. CB 962-963

F. Remedies for Nuisances

1. Estancias Dallas Corp v. Schultz -- CB 964

a. Analysis used by the court?

i. court granted the πs an injunction agains the ∆s use of the AC

ii. unlikely that they used the R2d approach since the financial burden to the harmer was great compared to the harm to the plaintiff

iii. more likely that they used the threshold analysis

b. Balancing of the equities?

i. Court rules that b/c an injunction can be granted there must be a balancing of the equities

a) if the court finds that the injury to the complainant is slight in comparison to the injury caused to the defendant and the public by enjoining the nuisance, relief will ordinarily be refused

ii. if the injunction is denied the π can still obtain compensation

iii. problems with this?

a) it compares the general loss to the public while it only considers specific loss to the private land owner -- the specific money damage to his property notwithstanding he may be damaged in many general ways which cannot be translated into specific damages

iv. see Boomer below

c. Estancias injunction is protected by a property rule

i. π can stop ∆ from using the A/C and if ∆ wants to use it he will have to obtain π's permission

ii. π can sell his entitlement but the court cannot force the π to give it up

d. Is an injunctive more effective than damages in accomplishing the ends of fairness and efficiency?

i. parties can then bargain for the sale of the injunction and the efficient result will occur 

ii. but we have all of the problems associated with bargaining here -- transaction costs -- bilateral monopoly

G. Boomer v. Atlantic Cement Co. --  CB 969

1. Analysis

a. Cement company causing all kinds of damage to the surrounding area

b. Cement company has a $45 million investment

c. court rules that it will grant an injunction unless the defendant pays the plaintiffs such permanent damages as may be fixed by the court --- does justice between the competing parties

d. Rule -- where a nuisance is of such a permanent and unabatable character that a single recovery can be had, including the whole damage past and future resulting therefrom, there can be but one recovery

i. But isn't this Demsetz's problem?  Especially where the judgment precludes future litigation by these parties or their grantees

a) sacraficing the future for the payment now?

e. plaintiffs are protected in this case only by a liability rule -- if defendant pays damages it can continue to operate its business

2. Thoughts

a. As soon as the defendant pays, the plaintiff loses the entitlement -- this can have huge distributional consequences

b. in a world of no transaction costs, it would not matter who got the entitlement b/c they would bargain to get to the efficient reuslt 

i. but this does not always happen as Estancias shows -- See notes on CB968

ii. but this usually will be the case when there are few people involved but when the number increases there are problems which arise

c. But in a world with transaction costs, we can achieve an efficient and fair result through the court awarding damages -- Boomer

i. but what is the judge does not compute the damages well and he allows an activity to continue that is inefficient?

d. Choice of who gets the entitlement is to a large extent based on equity concerns -- can use efficiency to decide what type of rule -- property (injunction) or liability (damages)

H. Spur v. Del Webb -- CB 976

1. Analysis

a. May not always be able to get fairness and efficiency?

b. Court grants entitlement to Spur through a liability rule

i. Del Webb must indemnify Spur

ii. But also uphold the granting of an injunction b/c it is a public nuisance

c. Court says that the law of nuisance is elastic and undertakes to decide what is fair and reasonable under the circumstances

d. Why must Del Webb pay?

i. Coming to a nuisance?  See CB 984 note 2

a) a residential landowner may not have relief if he knowingly came into a neighborhood reserved for industrial or agricultural endeavors and has been damaged thereby

ii. when Spur opened the ranch, there was no indication that a city would pop up in the middle of the desert

iii. CB 982 -- "it does not seem harsh to require a developer, who has taken advantage of the lesser land values in a rural area as well as the availability of large tracts of land on which to build and develop a new town or city int eh area, to indemnify those who are forced to leave as a result."

2. Why didn't the court just not find an injunction here?

a. Externalities?

i. it was a public rather than a private nuisance 

ii. if the court found that there was no nuisance, there were probably too many people involved for the efficient result to occur because of transaction costs and the defendant may have chosen not to stop the activity anyway

I. Four ways to resolve nuisance claims  --  CB 985

1. abate the activity in question by granting π an injunction 

a. Morgan 

b. Estancias

2. let the activity continue if the defendant pays damages 

a. Boomer

3. let the activity continue by denying all relief -- no injunciton and no damages

4. abate the activity if the π pays damages

a. Spur -- developed out of the logic of necessity

b. created by an Arizona court and two scholars -- Calabresi and Melamed

J. Terminology of Calabresi and Malamed?

1. Property rule

a. when an entitlement is protected from being taken away without one's consent --- but all transfers are voluntary -- ie: injunctions are always for sale

2. Liability rule

a. can lose property if one pays you damages for it 

b. court can force losses of property / entitlement provided there is payment of damages

3. Who gets protected?

a. Under a property rule:  if plaintiff is protected then there is an injunction issued (Estancias/Morgan); if the defendant is protected then no nuisance is found

b. Under a liability rule:  if the plaintiff is protected then the defendant must pay plaintiff to continue the activity (Boomer); if the defendant is protected, the defendant may continue the activity so long as the plaintiff does not pay him but once there is payment the activity must stop (Spur)

K. Nuisance law and the environmental movement

1. See CB 986-989

XIII. Eminent Domain and The Takings Clause

A. Taking clause

1. Fifth amendment of the constitution

a. only deals with federal government

b. applied to states through the 14th amendment

2. Incredibly ambiguous

3. Text

a. nor shall private property...

i. what does private mean?  

a) owned by individuals?

b) what about state and local land?

ii. what does property mean?  What is property?

b. ...be taken...

i. what does it mean to be taken?

a) does federal government have to come in and occupy the land?

c. ...for public use...

i. does this mean that the entire public must be able to use it?

ii. or must it just benefit the public?

d. ...without just compensation...

i. compensation is hard enough and then you add just to it

ii. fair market value?

iii. able to purchase an equivalent commodity in the market?

iv. what is the measure of just compensation

B. Power of eminent domain

1. Defined

a. power of government to take the property with just compensation

2. How is property protected with respect to the govt?

a. protected under a liability rule -- can force the person to part with his property upon the payment of just compensation

3. Inherent power of the govt

a. nowhere in the takings clause does it empower the government to take property -- it presumes the power / right of the government and then limits it

4. Function of eminent domain?

a. Without it, a person could hold out and drive the price of the land up so the govt cannot build the road without paying him as much money as possible

i. either the road would not be built or it will be built at an incredible cost

b. What are its shortcomings?  where does the justification fall a little short?

5. Purpose of just compensation clause?

a. Fairness to the property owner?

i. unfair distribution of burdens

a) without compensation, the owner of the property is bearing the cost almost entirely whereas the entire society is getting the benefit of government action -- speading the cost of govt action more widely

b. Efficiency concerns?

i. risk spreading? / insurance?

a) but also have the problem of moral hazard

ii. govt should internalize costs

a) fiscal illusion cost?

c. Liberty?

i. protecting people from excessive govt intrusion

d. Protection against redistribution of wealth?

i. remember who the framers were

6. Why not just cover this through insurance?

a. see Schill's article in the supplement

b. Problems?

i. problem of adverse selection

a) likely that people have a fairly good idea of whether the govt is going to want their property -- only the high risk people will get insurance -- this could destroy the insurance companies

ii. problem of moral hazard

a) person is not likely to lobby the govt to stop the taking -- could also lobby to get the govt to take the property to get out of a bad investment

C. The Public Use Requirement?

1. Public Use or Purpose?

a. Broad view:

i. the term means advantage or benefit to the public

b. Narrow view:

i. that the term means actual use or right to use of the condemned prperty by the public

2. Hawaii Housing Authority v. Midkiff

a. Issue

i. does the public use clause of the 14th amendment prohibit the state from taking, with just compensation. title in real prperty from lessors and transferring it to lessees in order to reduce the concentration of ownership of fees simple in the state?

ii. property taken from one private person and given to another private person?  How is this public?

b. Test adopted by the court?

i. where the exercise of eminent domain is rationally related to a conceivable public purpose, the court will allow the exercise of eminent domain

ii. Great deference is paid to the legislature

iii. under this test, it will be extremely rare that a govt taking will not be for the public use

c. Reasoning of the court

i. public use requirement is coterminous with the scope of a sovereign's police power

ii. role of the court is an extremely narrow one in reviewing action of the legislature when the police power is invoked

iii. the means of executing the project are for congress and congress alone to determine, once the public use has been established -- judicial deferrence to the legislature

iv. the court long ago rejected any literal requirement that condemned property be put into use for the general public

d. Is it bothersome that the S.Ct has adopted such a wide interpretation of public use?  Have the protections afforded to property been windled away?

i. there are still procedual due process concerns

ii. and more importantly there is still requirement of just compensation -- see below

3. Poletown v. City of Detroit

a. Facts

i. Detroit planned to condemn a residential neighborhood, clear the land, and convey it to General Motors for a new assembly plant

b. Outcome

i. court finds that the public use requirement has been met because of what benefits (jobs / $$) will acrue from the opening of the plant

ii. But limits the test almost imediately

a) this does not mean that every condemnation proposed by an economic development corporation will meet with similar acceptance simply b/c it may provide jobs or add to the industrial or commercial base --- If the public benefit was not so clear and significant... --- such public benefit cannot be speculative or marginal

4. Oakland Raiders Case

a. under the test outlined in Midkiff, the court would probably allow a taking for public use --- entertainment

b. but alas, the court did not have to do this b/c it failed on the commerce clause anyway

5. What about the state standards for public use?

a. Hawaii v. Midkiff is only the federal standard -- it may be easier to challenge the taking in state court b/c federal law only provides the floor and states are free to raise this as they wish

i. this is why the raiders case was brought in state court instead of federal court?

6. Public use --- means or ends? -- CB 1153

a. What are the ends of an act of condemnation?

i. this is what was done in Midkiff

b. What about means?  Prof. Merrill CB 1155

i. public use could be applied in such a way as to endorse condemnation through the power of eminent domain only when transaction costs are sufficiently high to frustrate voluntary transactions in the market b/c sellers have the power to hold out for prices they would not be able to obtain under competitive conditions

ii. self-regulating quality -- govt will have an incentive to avoid eminent domain whenever possible -- will have to take into acct the costs of eminent domain (leg authority, judicial proceedings, professional appraisals)

iii. is this all that Merrill is arguing?

7. Public use test is a variant of the rational basis test used in NASH -- but it is a different test and in fact it is an easier standard to meet

D. Computing Just Compensation

1. Why do we have just compensation?

a. fairness -- but fair too whom

i. Posner -- Compensation in the constitutional sense is therefore not full compensation, for market value is not the value that every owner of property attaches to his property but merely the value that the marginal owner attaches to his property

a) relocation costs, sentimental attachments, or the special suitability of the property for their particular needs 

2. Why courts don't allow personal value to be computed?

a. Because of serious practical difficulties in assessing the worth an individual places on a particular property at a given time, we have recognized the need for a relatively objective working rule -- see US v. 564.54 Acres of Land

b. Note 16 CB 1163 -- Canadian approach to just compensation

i. allowances over and above market value have been made to compensate for the compulsory nature of the taking; moreoverif a condemnee can prove that her use of a tract of land generates special advantages not captured in the fair market price she is entitled to comensation for these (sentimental value is not compensable)

ii. In England they used to compensate fair market value and then 10% but this has been abandoned

3. Interesting questions?

a. Suppose that the govt condemns part of a tract of land and that the govt's use of the land will reduce (increase) the value of the rest of the tract remaining in the condemnees hands.  How is just compensation computed?

b. Why did the courts treat federal condemnations of public land differently then private ones -- and allow substitute facilities?  See CB 1164

4. United States v. 564.54 Acres of Land

a. Facts

i. govt condemned land used for 3 summer camps

ii. these camps were grandfathered from the building codes and as a result, the replacement cost was $5.8 million due to regulations but FMV was only $485K

b. Issue

i. What is the proper measure of compensation -- fair market value or replacement costs?

c. Reasoning

i. Court has sought to put the owner of condemned property in as good a position pecuniarily as if his property had not been taken

ii. B/c of serious practical difficulties in assessing the worth an individual places on particular property at a given time, we have recognized the need for a relatively objective rule -- Fair Market Value

a) recognizes that FMV does not necessarity compensate the owner

b) but court says that the loss of the special value to the owner is properly treated as part of the burden of citizenship -- SM 306

d. When is FMV not appropriate?

i. When market value has been too difficult to find or when its application would result in manifest injustice to the owner or public, courts have fashioned and applied other standards

ii. -- when the property has rarely been sold and there is no ascertainable mkt 

a) public facilities such as roads / sewers

b) fact that the jury found a FMV does not mean that there was a mkt -- was there enough evidence for the jury to make this decision?

iii. Court has repeatedly held that non transferable values arisig from the owner's unique need for the property are not compensable and that this divergence does not violate the 5th Amendment

iv. No reason to treat respondent differently from the many private homeowners and other noncommercial property owners

e. Reasonable Necessity Standard?

i. lower courts have applied this standard to determine if the entity has an obligation to continue providing the facilities taken -- if the condemnee has such a duty to replace the property, the lower courts have reasoned that only an award of the costs of developing requisite facilities will compensate for the loss

ii. Court does not apply this standard here and does not rule on the merits of it applied to public entities

a) respondent is under no obligation to rebuild the camp and to give them substitute facilities compensation could amt to a windfall if the respondent did not rebuild the camp

iii. Finally, that the camps might have benefited the community is of no concern here -- the guiding principle is that the owner of the property  must be made whole

a) to make just compensation rest on jury's determination of what benefit the property is to the community is subjective and conflicting with objective standard the court uses

f. Court leaves open the question of whether public condemnees are entitled to substitute facilities compensation but in 1984 the court ruled that where a mkt exists, public condemnees only get FMV -- see above

5. Schill's article -- SM 310-315

a. If no compensation requirement existed, the possibility that the federal govt might expropriate one's property would increase the risk of capital investment

b. Most people are risk averse

c. compensation is a method of reducing the risk of govt action to an individual by spreading the risk among taxpayers -- this leads to optimal investment in property

d. But this also leads to inefficiencies:

i. the govt's assurance of compensation eliminates for the most part, the need for the investor to consider the risk of govt action -- but what about systematic undercompensation?

ii. this leads to overinvestment b/c owners not forced to internalize the total costs of the venture which are borne by the taxpayer

e. Private market alternatives -- Kaplow SM 313 (in Schill)

i. Diversification

a) not possible for most property owners since the purchase of land represents a substantial portion of that individual's net worth

ii. Insurance?  Force the owner to internalize the costs -- but there are practical restraints

a) adverse selection

i) only high risk people would buy the insurance -- but what about mandatory insurance?  Then this is just compensatioin in theprivate market and the same problems with compensation exist here as well 

b) moral hazard

i) owner would not take some action to prevent the loss or might actually take some actiion to cause the loss b/c of full insurnance

c) Private insurance might also be more costly than the current system -- admin costs in the current system are not expended until the govt takes the property -- under a system of private insurance, all parties must contract with the insurance companies regardless of whether the condmenation occurred -- monotoring costs -- transaction costs -- private insurance may not be cost effective

XIV. What is a taking?

A. Introduction

1. So far we have asked can the govt take the property and what is the appropriate compensation when the govt does take the property?

2. Now we are going to ask what happens when the govt does not admit that it is taking the property but the landowner and court says that it is a taking...

a. Common mistakes?

i. don't apply the public use requirement in these cases -- fact that there is no public use does not stop the private landowner from getting compensation

ii. don't apply the public use test when the question is whether or not there is a taking

b. police power regulations?

i. When will these regulations have the effect of interfering with the private landowners bundle of sticks to create an obligation to compensate?

ii. how far can the govt go in land use regulation b/f it is deemed to be compensable?

B. Physical Invasion?

1. Loretto v. Teleprompter Manhattan CATV Corp.

a. Facts

i. NY law provides that a LL must permit CATV to install upon his property

ii. cable installation occupied part of roof and side of bldg

a) wires on the roof and metal boxes / crossovers and noncrossovers

iii. S.Ct is not questioning the govt's ability to create this ordinance -- not exceeding the police power of the state

a) would have had to have been challenged under the due process clause -- NASH -- Loretto would have lost on this issue b/c rational basis test would have been applied

b. Issue

i. Does a minor but permanent physical occupation of an owner's property authorized by the govt constitute a taking of property for which just compensation is due under the 5th and 14th Amendments of the Constitution?

c. Holding

i. a permanent physical occupation authorized by govt is a taking without regard to the public interests that it may serve

ii. Court adopts a per se rule here

d. Reasoning

i. Property rights in a physical thing have been described as the rights to possess, use and dispose of it. To the extent that the govt permanently occupies physical property, it effectively destroys each of these rights

a) First, the owner has no right to possess the occupied space himself and does not have the power to exclude -- power to exclude is one of the most important sticks 

b) Second, the permanent physical occupation forever denies the owner any power to control the use of the property

c) Finally, even though the owner may retain the bare legal right to dispose of the occupied space by transfer or sale, the permanent occupation of that space by a stranger will ordinarily empty the right of any value, since the purchaser will not be able to make any use of the property

ii. constitutional protection of property rights cannot be made to depend on the size of the area permanently occupied.

iii. once the fact of occupation is shown of course, a court should consider the extent (size) of the occupation as one relevant factor in determining the compensation due

iv. court makes a big deal out of the third party intrusion instead of a regulation -- see below

e. What does the court leave open?

i. Footnote 22 -- CB 1175

a) if the regulation was different and required that the landlord provide cable installation if a tenant so desired then we would have a different question altogether since the LL would own the installation and not have to yield to the cable company.  Ownership would give the LL rights to the placement, manner, use and possibly the disposition of the installation.  The LL would decide how to meet the govt regulations and could minimize the physical, esthetic and other affects of the installation.

b) court is being careful to distinguish b/t govt regulations that require the LL to keep things on the premises (smoke detectors / mailboxes / etc) -- doesn't want to make the govt pay for each of these as takings

c) distinction is made between ownership of the cable and a regulation reguiring the LL to provide some services and safety measures

d) assuming that the burden is greater to the landowner when a 3rd party installs these things?

f. Dissent

i. How do you distinguish b/t temporary physical invasion which require a balancing test and permanent physical invasions which are takings per se?

ii. What does the court mean by permanent?

g. How would this relate to NASH?

i. Argue that you are being forced to permit the physical occupation of the property by a third party

ii. there has been some action on this front --- 

a) NYC ordinance required LL to renovate and rent out all of the units -- struck down on taking grounds -- permanent physical invasion by a 3rd party -- but had to distinguish rent control

i) did so by saying in rent control the LL invited the person into the bldg whereas this ordinance forced the LL to take the tenant in

b) S.Ct case tried the same argument and lost -- but this dealt with rent control 

c) it seems that the only time you have a problem with this is when you have to put the apt into the market -- but what about in NASH where the LL was not allowed to demolish the bldg?

2. US v. Causby

a. Facts

i. military leased an airport and planes took off directly over a chicken farm

ii. the chickens killed themselves from the noise

b. Holding

i. Court held that the owner owned as much of the air above their land as they could conceivably use

ii. Court held that the direct overflight was a taking -- a taking of an easement of flight and the πs were entitled to compensation

c. Reasoning:

i. If, by reason of the frequency and altitude of the flights, respondents could not use their land for any purpose, their loss would be complete.  It would be as complete as if the US had entered upon the surface and taken exclusive possession of it

3. Batten v. US (10th Cir)

a. Facts

i. planes from an air base caused noise, vibration and smoke to the π's property

ii. But there was no direct overflight

iii. Court held that since there was no direct overflight then there was no taking and therefore no compensation -- is this a legitimate distinction?

4. Kaiser Aetna v. United States (USSCt)

a. Facts

i. owner had a pond and wanted to dredge a channel to the ocean

ii. they did this at their expense after receving govt consent

iii. once the channel was built, the govt claimed the pond was now open to the public and that there was navigational servitude requiring acces to a pond

b. Holding

i. court found that there had been a permanent physical invasion on the pond and waterway by the govt

ii. "the imposition of the navigational servitude i this context will result in an actual physical invasion of the privately owned marina

c. Important language from footnote 18 -- CB 1171

i. Loss of future profits -- unaccompanied by any physical property restriction -- provides a slender reed upon which to rest a takings claim -- Andrus v. Allard 

5. Pruneyard Shopping Center v. Robbins

a. Facts

i. state required that shopping center owners permit individuals to exercise free speech and petition rights on their property

b. Holding

i. S.Ct upheld the state statute b/c the owner had already opened the shopping center to the public (invitation?)

ii. Since the invasion was temporary and limited in nature, and since the owner had not exhibited an interest in excluding all persons from his property, the fact that the solicitors may have physically invaded the property cannot be viewed as determinative

c. Was the invitation the key in this case?

6. Theories tying these cases together?  Distinguishing this case?

a. invitation?

i. is this a good way to look at this?  Seems to work...

b. Permanent / temporary distinction?

c. Difference between residential and commercial property?

d. What was the govt trying to accomplish with each of these takings?

i. is the court giving a greater emphasis to certain rights?

a) Pruneyard -- 1st amendment right 

b) this is not what the court is saying in these cases

c) court is using a bright line standard -- invade = compensation

C. The Harm Benefit Test

1. Hadacheck v. Sebastian (1915) (USSCt)

a. Facts

i. City ordinance makes it illegal to operate a brickyard within the described city limits

ii. property worth $800k as a brickyard and only $60k as a residence -- property can't be used for anything else

iii. land purchased to manufacture bricks and at time of purchase the land was outside of the city

iv. owner did not believe that the property would be annexed to the city when he bought the property

v. city enacted the ordinance to control a public nuisance

b. Issue

i. when does a regulation amount to a taking?

c. Rule

i. Govt regulation that seeks to control a nuisance like activity is never a taking -- harm benefit test

ii. state can regulate / ban activities that are injurious to the public and compensation is not required

d. Reasoning

i. only limitation on the police power is that it cannot exerted arbitrarily or with unjust discrimination

a) if it is not aimed at an individual person but all such situated persons then it will be upheld -- but what if the regulation only affects one person in the city?

ii. to prevent a regulation from working against a pre-existing use (like the brickyard) would arrest development --- this does not make sense -- it would not arrest development -- it would only make you pay for this development (one person should not have to bear the cost here -- compare with Spur)

iii. Court does not think that it is appropriate to pay someone for ceasing to use their land in a way they should not be using it in the first place --- when the land is harming others

iv. in the present case there is no prohibition of the removal of the brick clay; only a prohibition with the designated locality of its manufacture into bricks

a) court does not care about the financial restraints on doing this 

v. Court does not address issue of whether the ordinance deprived all use of the property -- ie taking the clay out of the ground as well

e. Problems with the harm benefit test?

i. the test itself is infinitely bendable -- can twist anything to get a harm or benefit depending on the perspective you take

ii. in the absence of a neutral benchmark of what is harming someone, we are lost using this test

a) in the eye of the beholder 

iii. Wetlands -- preventing a harm or extracting a benefit?

a) he used this example to illustrate how this test is manipulative -- the states are split on this issue

f. Note 2 --  CB 1187 -- Difference b/t police power and eminent domain?

i. under the police power rights of property are impaired not b/c they becom useful or necessary to the public, or b/c some public advantage can be gained by disregarding them, but b/c their exercise is believed to be detrimental to public interests; it may be said that the state takes property by emenent domain b/c it is useful to the public and under the police power b/c it is harmful

g. Compare this case with the Spur case -- how are they different?

i. won't no compensation make sense only when the regulated owner could reasonably have foreseen at the time he purchased or improved the property that the regulation would be imposed; in that event, won't the price he paid reflect that expectation?

a) see CB 1188 -- Lawrence Berger

h. Lucas is coming....

D. Diminution of Value

1. Pennsylvania Coal v. Mahon

a. Facts

i. First case to find that a govt regulation could be a taking

ii. Penn Coal owned the property and sold the surface rights to Mahon who built a house on the property 

iii. Mahons waived all claims of damage

iv. Legislature passed a statute making it illegal to mine under houses that would cause subsidence

v. the statute is admitted to destroy previously existing rights of property and contract

vi. Penn Coal argues that this constitutes a taking...

b. Issue

i. Can the police powers be stretched this far?

ii. Why doesn't the majority fit this in the Hadacheck line?

c. Majority opinion and the too far test?

i. Holmes general rule:  when govt regulation of a use that is not a nuisance works too great a burden on the property owners (goes too far), it cannot go forth without compensation

a) If the (loss) / (value of property prior to the loss) is greater than too far then we have a taking

ii. A strong public desire to improve the public condition is not enough to warrant achieving the desire by a shorter cut than the constitutional way of paying for the change

iii. This is a question of degree and cannot be disposed of by general propostitions

iv. Denominator in this case is judged to be the coal actually taken -- therefore we have a 100% taking here

d. Questions?

i. How does reciprosity of advantage fit in here?

e. Dissenting opinion -- Brandeis

i. 1st argument -- this act is merely controlling a nuisance and therefore there is no taking

a) The purpose of a restriction does not cease to be public, b/c incidentally some private persons may thereby receive gratuitously valuable special benefits

b) Analogy? --- if by mining the coal the owner would unloose poisonous gasses, I suppose no one would doubt the power of the state to prevent the mining, without paying for the coal fields

ii. 2nd Argument ---- diminution relative to what?

a) wants to compare the value of the coal kept in place with the value of the entire property

f. Reciprosity of advantage?

i. the regulation itself might provide implicit compensation on the losers --- the apparent losers under a govt program might not be losers at all (or at least not big losers) b/c they are simultaneously benefited by the very action that burdens them

g. Problems with this test?

i. incredibly ambiguous

a) how much of a loss is too much

b) is the loss to be measured in absolute terms, or rather in relative terms?

c) if in relative terms, then relative to what?

ii. Relative to what?

a) conceptual severance?

b) compare the value lost to the part of the estate burdened or to the value of the entire state?

iii. is this test valuable in determining nuisance cases -- Lucas is coming....

2. Keystone Bituminous Coal v. DeBenedictis (1987)

a. Facts

i. Penn Coal part deux

ii. PA statute designed to control subsidence from coal mining

a) mino operators must keep up to 50 percent of the their coal in place and pay for suface damage from subsidence even if the owner waived their rights

iii. Petitioners assert that this amounts to a takings

b. Majority Opinioin -- Justice Stevens

i. Decides that Penn Coal does not control

ii. Decides the leg acted to arrest what it perceives to be a significant threat to the community and that there is nothing in the record to find that the Act makes it unprofitable to engage in the business or interfere with their investment backed expectations

iii. Saw the Kohler act as only protecting damage to private owner's homes but here the leg acted to protect the public

iv. Reciprosity of advantage

v. Also asserts that the petitioners have not met the the diminution of value test set forth in Penn Coal

a) mining can still be done for profit

b) Test adopted -- the coal that must be left in place does not represent a separate segment of property for takings law purposes.  there is no basis as treating less than 2% of the total coal as a separate parcel of property

c) when the coal that must remain is viewd in the context of any reasonable unit of petitioners' coal mining operations and financial backed expectations, it is clear that the petitioners have not met the burden of showig that they are denied the economically viable use of their property

vi. case rejects conceptual severance

3. Rules / tests we have?

a. if it is a permanent physical advantage then it is a taking

b. if it is to control a nuisance then it is not a taking

c. if diminution in value goes too far then it is a taking

d. everything else equal, if there is reciprosity of advantage then there is no taking

4. Penn Central v. City of New York (1978)

a. Facts

i. NYC landmark ordinance

a) if a building has been registered as historic then you need permission to make changes to the exterior and in some cases the interior and also an affirmative duty to maintain the exterior

ii. Owners of grand central wanted to lease the air space above the terminal and submitted planc to build atop grand central

b. Private sector initiative?

i. too high transaction costs

ii. free rider problem even if no transaction costs

iii. since this is not possible does this mean that the only alternative is govt regulation?

a) city could not exercise eminent domain b/c it was bankrupt

c. Majority opinion?

i. court does not have a set formula but instead engages in a series of ad hoc factual inquiries to determine if there is a taking

ii. Factors to consider

a) economic impact of the regulation on the claimant

b) the extent to which the regulatin interferes with distinct investment-backed expectations

i) does not interfere with the investment backed expectations -- what about the pillars?

c) character of the govt regulation

iii. Rejects proposition that you can divide the parcel of property into distinct segments

a) look at the property as a whole -- combine the surface / air / undergroung rights to come up with a large denominator

iv. landmark laws are not discriminatory or arbitrary-- part of comprehensive plan

v. Distinguishes the noxious use cases -- note 32 -- CB 1209

a) these cases are better understood as resting not on any suppossed noxious quality of the prohibited uses but rther on the gound that the restrictions were reasonably related to the implementation of a policy -- not unlike historic preservation -- expected to produce a widespread public benefit and applicable to all similarly situated property

vi. Reciprosity of advantage?

vii. Law does not interfere with the present use of the terminal 

viii. What about the TDRs?  Funny money?

a) is the court saying that these are compensation?  No

b) But the court is saying that there is value in these rights

c) why shouldn't you be able to transfer these rights to other people

d) need to go through book notes on this

d. Questions?

i. If we want a landmark why shouldn't we have to pay for it?

ii. this is the modern trend -  courts will use four or five ad hoc test to determine if there was a taking

iii. why can't the govt just compensate to just above too far instead of fair market value?

E. Property Rights Resurgent?

1. Nollan v. California Coastal Commission (1987)

a. Facts

i. state commission conditioned the granting of the bldg permit on the Nollan's granting a public easement along the beach

ii. Commission justified the easement condition on the following:

a) can stop the bldg alogether so they should be able to take the lateral easement without compensation

b) house would block the beach from the road

b. Conditional physical invasion?

i. if the state imposes a permanent physical invasion occupation on the landowner as a condition to development of the land, the court will give intensified judicial scrutiny to the regulation's justification

ii. the regulation must bear a more compelling or meritorious nexus with its objective than merely a rational way of achieving the goal

c. Scalia's test

i. requiring that there be a substantial relation b/t the means and ends -- not taking the legislatures word for it

a) applying a much more substantial test than the rationally related test -- not strict scrutiny but more than rationally related

ii. this looks alot like a substantive due process test -- why are they bringing this into takings?

iii. the evident constitutional propriety disappears, however, if the condition substituted for the prohibition utterly fails to further the end advanced as justification for the prohibition

a) the lateral easement would not allow the people on the road to see the beach any better

b) an out and out plan of extortion

iv. if CA wants an easement across the beach it has to pay for it

d. Additional questions from Nollan?

i. the doctrine of unconstitutional conditions

a) the govt may not offer a privelage conditioned on the recipient's surrender of a constitutional right, even where the govt has no obligation to offer the privelage in the first place

b) does this relate to the proposal to have tenant's consent to searches in public housing?

ii. impact of Nollan on rent control?

a) Yee v. city of Escondido --- challenges to rent control as regulatory takings will be given careful scrutiny to the question whether there is a sufficient nexus b/t the effect of the ordinance and the objectives it is supposed to advance?  (citing Nollan)

2. Acadmeic perspectives on takings

a. see CB 1224 for arguments set forth

F. Inverse Condemnation

1. First Lutheran Church of Glendale v. County of LA (1987) (USSCt)

a. get class notes on this case

b. Inverse condemnation?

i. the landowner is suing for compensation instead of the govt instituting formal condemnation proceedings

ii. If the regulation deprives the landowner of all economicially viable use, the govt must pay the landowner interim damages for the period beginning when the regulation first deprives the landowner of all economic value and ending on the date the govt chooses to rescind or otherwise amend the regulation

c. Facts

i. Ordinance provided that a person shall not construct, reconstruct, place or enlarge any bldg or structure, any portion of which is, or will be located within the outer boundary lines of the interim flood protection area located in Mill Creek Canyon

ii. Flood destroyed all their bldgs in this area

iii. California did not allow inverse condemnation suits

iv. court assumes that CA has denied the petitioner all use of the property

d. Issue

i. Does the just compensation clause require the govt to pay for temporary regulatory takings?

e. Holding and Reasoning

i. We merely hold that where the govt's activities have already worked a taking of all use of property, no subsequent action by the got can relieve it of the duty to pay compensation for the period during which the taking was effective.

ii. Once a court determines that a taking has occurred, the fovt retains the whole range of options already available --- amendment of the regulation, withdrawal of the invalidated regulation or exercise of eminent domain.

iii. temporary takings which deny a landowner all use of his property are not different in kind from permanent takings, for which the Constitution clearly requires compensation

iv. Quotes Holmes -- a strong public desire to improve the public condition is not enough to warrant achieving the desire by a shorter cut than the constitutional way of paying for the change

v. holding limited to the question of remedy if a regulatory taking occurs

f. Pre-Regulation activities by the govt and their effect on property value

i. CB 1235 -- Agins and Danforth

ii. the valuation of property which has been taken must be calculated as of the time of the taking, and the depreciation in value of the property by reason of preliminary activity is not chargeable to the govt

a) thus, preliminary activity does not work a taking

g. Dissent

i. Why should there be a distinction b/t a permanent restriction that only reduces the economic value of the property by a fraction -- perhaps a third -- and a restriction that merely postpones the development of a propety for a fraction of its useful life -- presumably far less than a third

h. Questions from the notes?

i. impact of the case on devlopmental moratoria and other growth controls?

ii. does this case bring up conceptual severence again?

iii. CB 1241 -- Tucker Act and US Court of Federal Claims 

G. Lucas v. South Carolina Coastal Council (1992)

1. Facts

a. Beach front management act prevented the π from building on two of the lots he owned

i. lots were purchased before the amendments were made to the act to include this type of property

b. Lucas did not challenge the importance of the act

i. conceded the environmental concerns of land erosion

c. Lucas is arguing that the act makes his property worthless and therefore is a taking -- way too far

2. Holding of South Carolina S.Ct

a. court did not find a taking because when a regulation respecting the use of property is designed to prevent serious public harm, no compensation is owing under the takings clause regardless of the regulation's effect on the property's value

i. Hadacheck reasoning

3. Majority opinion

a. in the 70 yrs since Mahon the court has eschewed any set forula for determining how far is too far, prefering to engage in essentially ad hoc factual inquiries

b. Two concrete rules?

i. permanent physical invasion is a taking

ii. taking when the regulation denies all economically benefitcial or productive use of land

c. How are they determining the denominator?

i. CB1245, note 51

d. takes issue with the harm-benefit analysis of Hadacheck

i. benefit or harm?  it all depends on one's perspective

ii. it becomes self-eviden that noxious use logic cannot serve as a touchstone to distinguish regulatory takings - which require compensation - from regulatory deprivations that do not require compensation

e. Where the State seeks to sustain regulation that deprives land of all economically beneficial use, we think it may resist compensation only if the logically antecedet inquiry into the nature of the owner's estate shows that the proscribed use interests were not part of his title to begin with

i. would the common law have prohibited this use of land? if yes then it is not a taking -- read as nuisance law -- but this throws us right back into the harm/benefit analysis?

4. Problems?

a. How does the majority arrive at the conclusion that the property is valueless?

i. Kennedy suggests that the finding of no value must be considered by reference to the owner's reasonable investment backed expectations

5. Blackmun's Dissent

a. Today the Court launches a missle to kill a mouse

b. if the legislature says it is a harm then it is a harm 

i. the cases before this depended on whether the govt interst was sufficient to prohibit the activity, given the significant private cost -- CB 1258

c. Criticizes the majority for recognize the fault of its own logic and proceeding anyway -- how do you determine the denominator

i. any land use regulation can be characterized as the total deprivation depending on what you use as the denominator

d. How can the court fall back on nuisance law when that entails the same harm/benefit analysis that the court eschews in this decision for takings?

6. Steven's Dissent

a. CB 1263 ff

7. Notes and Questions

a. Does this decision transfer the decision of what is a harm from the leg to the courts?

i. how is the court more qualified to make this judgment?

b. What about a 95% reduction in value?

i. justified b/c it prevents a harm but...

ii. court says that you then use the regular takings tests but how can you use these tests when the court itself has just undercut those tests when you stated that the harm-benefit test is no longer valid?

c. Did the court effectively overrule Hadacheck

d. Limited use in reality?

i. only going to have this 100% reduction in environmental cases

e. Possible generalizations?

i. permanent physical invasion is a taking but you have to go pretty far otherwise (penn central)

H. Reasons why takings cases have reemerged?

1. conservative supreme court

2. systematic budget problems -- more regulation instead of eminent domain b/c you don't have to pay for it

XV. Zoning 

A. Introduction

1. Why zoning?

a. the question is not whether there is a problem but whether the govt can do a better job than the private market in controlling these problems

2. Enabling Legislation

a. Zoning is an exercise of police power -- the power of govt to protect health, safety, welfare and morals

b. SEE  CB 1006 for text

c. Section 3 -- zoning regulations must be in accordance with the comprehensive plan

3. The Comprehensive Plan

a. SEE CB 1007

b. a statement of the local govt's objectives and standards for devlopemnt

c. zoning itself is but a means of giving effect to a larger planning enterprise that has led to formulation of the comprehensive plan

d. But does the zoning regulation always have to conform with the plan?

i. no -- SEE CB 1007-08

4. Zoning Ordinances?

a. a set of regulations enacted byt he local legislative body and enforced by local officials

b. typically specify the uses to which designated areas may be put, the types and sizes of structures that may be built within those areas, and the placement of the structures (setbacks, sidelots, etc)

5. Subdivision Controls?  CB 1010

a. another means to implement planning

b. set out the standards and procedures to govern the breaking up of tracts of land into lots for sale b/f or after development

c. Purpose -- to ensure that appropriate attention is pad to such facts as light and air, transportation flows, recreational needs, and water and sanitary facilities

d. Also ensures that necessary public services and public improvements will be provided before a proposal is approved

e. Exactions?

i. before the subdivision is approved, the city may exact promises by the developer to provide piping, schools and other public facilities 

a) assumes that the developer will pass the cost onto the buyers

ii. most courts have asked whether there is a rational nexus (reasonable relationship) betweent he particular requirement and the needs created by the new subdivision

iii. this always raises a NOLLAN isue

B. History?

1. Euclid v. Amber Realty Co. --- CB 993

a. Facts

i. Euclid is a suburb of Cleveland

ii. city divided into six use districts, four area districts and three height areas 

a) the use districts are cumulative

iii. for any piece of property, these three requirements will be superimposed over it

iv. Amber realty tried to invalidate the zord under the 14th amendment claiming deprivation of property and liberty without due process (substantive due process) -- NASH

v. case not brought under takings because they wanted to knock out the entire legislation -- and the way to do this was to bring a substantive due process claim

b. Analysis

i. Sutherland applies a low level of scrutiny to the zord

ii. the ordinance is not arbitrary or unreasonable b/c he likes the idea of safety etc...

iii. is Sutherland protecting the upper class from invasions of the parisitical apt bldgs?

a) The district court excerpt -- CB 993 -- realized that zoning presented the danger of spearating people by income

iv. court says that it is appropriate to zone apt bldgs out of residential areas when it is based on health and safety grounds

a) not enough public facilities to sustain the development

v. Court held zoning in general to be constitutional but added that concrete applications of specific providsions could prove to be arbitrary and inreasonable -- would be dealt with on a case by case basis

a) What about Nectow -- see CB 1004 and handout

C. The nonconforming use  CB 1011

1. PA Northwestern Distributors v. Zonig Hearing Board

a. Facts 

i. town is trying to outlaw porno shops in certain areas

a) using the zoning ordinance to control where these go -- can't outlaw them altogether but can control their location

ii. Town enacts ordinance after porno shop is opened and provides 3 month amortization period for shop to come into compliance with the ordinance

b. Rule -- but remember this under PA constitution

i. a lawful nonconforming use establishes in the property owner a vested property right which cannot be abrogated or destroyed, unless it is a nuisance, it is abandoned or is extinguished by eminent domain

c. Analysis

i. Found that the amortization provision amounted to a taking under the PA constitution -- the effect of the amortization period here is to deprive owner of the lawful use of its property in that the ordinance forces the owner to cease using his property as an adult bookstore within 90 days

ii. In PA if the govt desires to interfere with the owner's use, where the use is lawful and is not a nuisanc enor is it abandoned, it must compensate the owner for the resulting loss

d. SEE concurring opinion -- CB 1016

i. Doesn't like the per se rule that all amortization provisions are confiscatory and unconstitutional

ii. Wants to adopt a reasonable standard 

a) balance the public interest against the private loss?

b) the length of provision is crucial -- will it allow the owner to regain his investment?

iii. per se rule is too restrictive -- community should be able to change its character without being locked into pre-existing definitions of what is offensive

e. Why did the town adopt the amortization period?

i. nonconforming use will not likely go out of business

a) has a certain monopoly power b/c no one can compete with it -- no entry into the mkt allowed

ii. Town does not want to deal with a taking so it doesn't say that the owner has to stop immediately

f. Takings clauses in state constitutions

i. in bringing a takings claim, you can bring it under both the federal and state constitutions

a) you may lose on the federal claim but may win on the state claim -- the relative state law influences your decision to bring the action in state court or federal court

ii. Probably would not have been a taking under the US constitution

a) Cite Hadacheck but remember Lucas?

2. Notes -- CB 1017-1019

a. Is the SCt of PA outlawing zoning altogether?

i. CB 1014 -- says that this deals with the existing lawful use 

ii. but what about prospective use?

a) court seems to be saying that as long as it has not become an existing use it is OK to zone it out of existence

b. Note 1 --- VIMP -- preexisting use vs. future use

i. A invests $50k in a vacant lot.  Ten years later the property is zoned for single family homes and the property is reduced to $12500

ii. B invests $10K in lot next to A and builds a store on the premises for an additonal $40K and earns 10% net profit on the store each year -- same investment as A -- ten years later the city zoning B's land for single family homes reducing value of property to $12500

iii. Why should A be allowed but B be ruled inconstitutional?

a) B has got his money back but A has not?

iv. Does it matter that it is more likely to have a waste of resources in the preexisting use but not clear in the future -- deal with the future loss on a case by case basis?

c. The right to a nonconforming use runs with the land

i. see note 2 CB 1018

3. Amortization statutes in general?

a. Courts approving amortization technique claim to require a reasonable period for the particular nonconforming use in question.  What factors determine reasonable?

i. the nature of the use in question

ii. the amount invested in 

iii. the number of improvements

iv. the public detriment caused by the use

v. the character of the surrounding neighborhood

vi. and the amount of time needed to amortize the investment

b. For any given use, you can find cases upholding and invalidating periods ranging from 1-30 years

4. What about vested rights?

a. see CB 1019 note 4

b. amount of commitment made?

c. estoppel?

D. Zoning flexibility devices

1. Flexibility?

a. Flexibility is essential to zoning b/c without it the city would be frozen in time

b. but with the necessary discretion comes fears of corruption and abuse -- how do you balance these two competing forces? 

2. Variances -- Commons v. Westwood Zoning Board -- CB 1021

a. Facts

i. πs wanted to build a house a piece of land that does not meet the frontage requirement in the zord

ii. πs have tried to buy additional strip of land from the neighbor and tried to sell the land but could not get reasonable price

iii. only 8 out of the 24 homes in the neighborhood meet the zoning requirements

a) of the homes are nonconforming uses

iv. evidence suggested the variance would not cause property values to decrease

b. Rule

i. to be granted a variance, the owner has to prove:

a) undue hardship if they are held to the zord standards

i) can't be self inflicted

ii) tried to bring the land into compliance with the ordinance and can't do anything with the land without the variance

b) state's negative criteria must also be met -- can't impair the public welfare

i) what effect will the variance have on the surrounding area

c. Analysis

i. court found that πs tried to sell land and tried to bring land into compliance by trying to purchase land from neighbors

ii. court would uphold denial of a variance conditioned on the purchase of the property by the neighbors at a fair price

a) but how do you determine fair price?  as if the variance has been granted?

iii. if the variance was not granted, then the property would be zoned into inutility

iv. previously held that minimum lot size may be closely related to the goals of public health and safety but the minimum floor area requirements are not per se related to public health safety or morals

v. maintaining property values is an appropriate goal of zords

vi. The court is applying a strict standard of review here -- not presumptively accepting the decision of the zoning board -- not giving deference to the decision below

a) these cases are examples of when the court gets tough -- these are the exceptions rather than the rule  --  see the note below 

d. Holding

i. Denial of a variance on a summary finding couched in conclusionary language of the statute is not adequate.  There must be a statement of the specific findings of fact on which the board reached the conclusion that the statutory criteria for a variance were not satisfied.

e. Notes -- CB 1029

i. Note 2 -- what about variances needed to adjust existing property to relieve hardships that are the product of a personal circumstance?

a) porch for invalid child?

b) See Souter's opinion?

ii. Self-imposed hardship?

a) does purchase with knowledge of a hardship preclude issuance of a variance?

iii. Why is the burden of proof greater for a use variance than for an area variance?

iv. According to conventional wisdom, issuance of variances is reversed far more often than denial.  SEE CB 1030

f. Memo to the mayor?

i. If you are advising the zoning board, what would you tell them to put in the decision in order to make it court proof?

a) put in something about aesthetics -- court will defer to this b/c how can you challenge someone's judgment of aesthetics

3. Special Exception -- Cope v. Town of Brunswick -- CB 1030

a. What is a special exception?

i. a use permitted by the ordinance in a district in which it is not necessarily incompatible, but where it might cause harm if not watched.  Exceptions are authorized under conditions which will insure their compatibility with surrounding uses

ii. frequently gas statations are special exceptions

a) don't want to outlaw it altogether b/c of their importance but you do want to control were they go

b. Difference from a variance?

i. a variance is an administratively authorized depature from the terms of the zord, granted in cases of unique and individual hardship, in which strict application of the terms of the ordinance would be unconstitutional

a) granted to avoid an unfavorable holding on constitutionality

c. Facts

i. πs wanted to construct apt bldg but were denied an exception

ii. πs claim the zord is unconstitutional b/c of authority given to the board which is legislative in nature

iii. Requirements for exceptions?

a) SEE CB 1031

d. Holding

i. the legislative body cannot delegate to the Board a discretion that is not limited by leg standards.  it cannot give the Board discretionary authority to aprove or disapprove applications for permits as the Board thinks best serves the public interest without establishing standards to limit and guide the board

a) more than general guidance is required

e. Analysis

i. Whether the use will generally comply with the health, safety and welfare of the public and the essential characterof the area is a legislative question

ii. court questions the power of the board to decide whether the exception will comply with ordinance

a) SEE CB 1031 -- #s 2 and 4

iii. court is extremely worried about the possibility of corruption and the fact that the board is not accountable to anyone

iv. therefore you have to give the board explicit standards upon which to base their decision on

f. Why did the court direct issuance of the permit in this case?

g. Note 2 -- CB 1035 

i. detailed criteria approach?

4. Zoning amendments?  Fasano v. Board of Washington County -- CB 1036

a. Facts

i. Board approved change in zord for piece of particular property -- allowing mobile homes to be built

ii. change failed to receive majority vote of planning commission

iii. This was a floating zone

a) zord creates the zone classification for future use but is not placed on the zoning map until its use at a particular location is approved by the governing bodies

iv. homeowners challenged power of board to make this change

b. Reasoning?

i. ordinances laying down general policies without regard to a specific piece of property  are usually an exercise of leg authority

a) presumption of validity

b) But when local and small groups are involved, you don't have the same stamp of validity -- it is not part of the leg function to grant permits, make special exemptions, or decide particular cases -- these activities are not legislative but administrative or judicial in character
ii. On the other hand, a determination whether the permissable use of a specific piece of property should be changed is usually an exercise of judicial authority and its propriety is subject to an altogether different test

iii. Therefore, judicial review of the Board's decision to rezone is not limited to a determination of whether the change was arbitrary and capricious -- this applies to leg's

c. Standard of review?

i. Change must be proven to be in conformance with the comprehensive plan

ii. Burden on Party seeking the change to show:

a) there is a public need for a change of the kind in question and

b) that need will be best served by changing the classification of the particular piece of property in question as compared with other available property

iii. the more drastic the change, the greater the burden of showing that it is in conformance with the comprehensive plan, that there is a public need for the change, and that the need is best met by the proposal under consideration

iv. the above standards adopted contain no absolute standards or mechanical tests but the court does give some guidance 

a) SEE CB 1041

b) need some justification for the change to be supported in the record and since there is no support int his case, the court overturns the zoning change

d. Why court developed this standard of review?

i. worried about corruption and thinks this is the best way to allow flexibility but at the same time guard against corruption and abuse

e. Searching Iquiry?

i. this is strange for a court to do this -- this is the outlying case

ii. how you feel about this case probably comes down to how you feel about local govts

5. Dealmaking in zoning?

a. this is how most of zoning gets done

b. if city thinks 50 floors is the limit they would zone the city at 45 floors thereby creating a currency of 5 floors 

i. allow builder to put up a 50 story building but they have to give something back --- build us this and you can exceed the zord 

ii. court will look at whether there is a rationale relation b/t why the board is allowing you to exceed the zord and what it is getting in return

a) plazas are the perfect example of this tradeoff

E. Aesthetic Zoning

1. Important Questions

a. is the objective of the zord appropriate for the govt to do?

b. is the objective put forth the real reason for the zord?

c. Zoning may also limit other personal rights and liberties -- does the purpose of the zord justify limiting these rights being limited?

d. Zoning may have external impacts on third parties -- are these neg/pos impacts justified by objectives of the zord

2. Zoning Enabling Act

a. gives maintainence of property values as an objective of zords

b. but at the same time many zords actually have the effect of increasing the value of property by artificially limiting supply -- is this appropriate for the state to do?

3. Stoyanoff v. Berkeley -- CB 1065

a. Facts

i. the pyramid house case

ii. procedure to build a house in Ladeau?

a) CB 1066 - 1068

iii. Stoyanoffs arguing that the ordinance is beyond the police power delegated to the city by the state

a) inlawful delegation of power to the architectual board?

b) Arguing that the board needs some objective standards to follow

b. Analysis

i. In order to fit this within the enabling act, the court had to tie the aesthetics to preserving property values

a) the aesthetic factor to be taken into acct by the Arch Board is not to be xonsidered alone.  Along with that inherent factor is the effect that proposed residence would have upon the property values in the area

b) court leveraged aesthetics on the back of preserving property values

ii. But is it clear that this house will reduce the property value of the neighborhood?

a) when people look for a house, the appearance of one house in the neighborhood is not high up on the list --- so will it necessarily hurt property values>

iii. court does not adopt a high level of scrutiny here 

a) CB 1070 -- the denial of the permit does not appear to be arbitrary and unreasonable -- this is not a high level of scrutiny

b) set up the means and ends test to determine the level of scrutiny applied by the court

iv. Is the preservation of home value a legitimate ends of govt?

a) what is the community looking to do?

b) why does the govt think it appropriate to prop up home values when it lets most other investments go their own way

i) does it have something to do with the fact that home ownership is such a substantial part of one's portfolio?

v. For the most part, courts will be deferential -- rationally related test

vi. But is this deferential stance justified b/c we are dealing with aesthetics b/c it is tied to some protected rights (free speech?)

c. Problems with relying on aesthetics?

i. vagueness

a) can lead to arbitrary treatment

ii. Tired old architecture

a) SEE CB 1074-75

d. Note 3 -- CB 1076 --- What about when the regulation definitively interferes with a 1st amendment right?

i. Metromedia v. City of San Diego -- sign and billboards

a) court makes a distinction b/t commercial and noncommercial speech?

ii. Young v. American Mini Theatres -- Adult entertainment

a) Govt controls based on the content of communication are said to be subject to closer judicail scrutiny than controls that simply regulate the time, place and manner of communicaiton without regard to content

b) court upheld ability of city to disperse theaters all over the city --- not a total ban and therefore not unconstituional -- seconday effects

iii. Schad v. Mount Ephraim 

a) city banned live entertainment --- but the only live entertainment going on was nude dancing so the court held that the regulation was unconstitutional

iv. Religious establishments

a) when the zords are so specific to churches they may fall under judicial scrutiny

F. Preservation of community character?

1. Village of Belle Terre v. Boraas  ---  CB 1080

a. Facts

i. town of 220 homes with 700 people

ii. ordinance limits land use to one family dwellings with restrictions on what defines a family

a) no more than 2 unrelated people can live together but no such limit on those related

iii. six students living in a house resulted in this case

b. Argument b/t the majority and dissent?

i. neither is challenging the ends of the zord (preservation of community character)

ii. the fight is over the means 

c. Majority opinion

i. only applies a rationally related test

ii. police power is wide enough to out areas of family values

a) the definition of family bears a rational relationship to the objective or preserving family values and the blessings of quiet seclusion and clear air and is therefore constitutional

d. Dissent

i. purpose of the ordinance is to restrict uncontrolled growth, solving traffic problems, maintaining rental costs and making the community attractive to families

a) he is not doubting the power of the state to so zone but....

ii. would apply a strict scrutiny standard b/c it burdens the students fundamental rights of association and privacy

iii. on the one hand it is underinclusive and on the other hand it is overinclusive
a) density objective but there are no restrictions on family size -- underinclusive

b) at same time you could have 3 unrelated people who might have not cars etc. -- overinclusive

iv. there is not a shread of evidence to suggest that if the town permitted unrelated people to live together that the family character would be fundamentally affected

e. Case is very similar to NASH

f. problems with this case?

i. language of majority is infinitely expandable

g. Note 1 CB 1087 -- Moore v. City of East Cleveland

i. limited the holding of Belle Terre

ii. court invalidated an ordinance which defined family to include no more than one set of granchildren

iii. Belle Terre is distinguished on the grounds that here you have a family related by blood -- and there is a privacy issue here b/c of the wedge that the city could drive b/t the family

iv. Interesting part of case is concurrence by Justice Marshall 

a) extended families like this is more likely to be prevelant in the black community than in the white community -- what you have in this ordinance is a disproportionate impact -- discriminating against minority families

v. substantive due process concerns?

h. Note 3 -- Examples of other cases

i. Ladue v. Horn

a) court relied on Belle Terre and defered to the leg

b) probably represents the majority view

i. SEE CB 1091

i. possibility of legislative overrides may explain why the courts of other states have taken a constitutional approach in invalidating family defintions

2. Elliott v. City of Athens

a. Facts

i. π trying to sell the property to a recovering alcoholic program

ii. property is zoned to limit the # of unrelated people on this particular property to 8 people

a) don't want the neighborhood overrun with UGA students

iii. city refuses to rezone the property claiming that they are trying to control density / concerned that it would set a negative precednet for the neighborhood and would constitute spot zoning

b. Is this ordinance efficient?

i. reason for the ordinance is that it is proftiable for the owners to rent to the students so is this efficient?

ii. look at the long term effects -- property value declines over time

a) externality problem here --- not clear that the entire neighborhood would be taken over here -- what about the people who don't rent

iii. but what could they do without enacting an ordinance?

iv. not absolutely clear that just because it is profitable that it is efficient that the students live in the area

c. what if this was a homeless center?  Could there have been a suit under the FHA?

i. never says homeless people but what arguments could you make:

a) disproportionate impact on minorities?

b) mental illness?  subtance abusers?

ii. can't get into it directly but can try to force your way in

d. ∏'s argument?

i. challenge the refusal to rezone under the FHA and the handicap amendments

ii. the bring a disparate impact case 

a) intent case would fail --- zord was designed to keep out students from UGA

e. City's response

i. exemption in the FHA for reasonable govt regulations on the number of unrelated people living together -- maximum occupancy limit

ii. π then argues that it is not really a maximum occupancy limit b/c it does not apply to related people

f. Holding?

i. court relies on Belle Terre and Moore to argue that the S.Ct sanctioned zoning limitations based upon the # of unrelated people living together as a means of furthering the state's interest in controlling density notwithstanding the absence of a similar limitation on related people

ii. using these cases to say that congress intended occupancy limits to apply to unrelated people

g. π's second argument?

i. argues that the exemption only applies to reasonable restrictions regarding the maximum number of occupants

h. Court's response?

i. In determining the reasonableness the court must strike a balance b/t a city's interest in maintaining the residential character of a particular area and the interests of the handicapped in remaining free from a zoning restriction having some disparate impact

ii. Factors considered

a) handicapped can go elsewhere

b) it affects other people equally or more than the handicapped -- hard to make the disparate impact argument --- weak impact

c) there is an interest on the part of the city to control the density of the area -- therefore the balance is in favor of the city

iii. Isn't the court just conducting a disparate impact test here anyway even though it is saying that it is balancing factors?

a) so what is value of an exemption if you have to go back in and go through the same test all over again

i. Footnote 33 -- City of Cleburne v. Cleburne Living Center

i. court held that the permit requirement was not rationally related to the purpose put forth by the city -- fears of a group home for the mentally retarded are entirely irrational

ii. most people think that Cleburne used a higher level of scrutiny than it is saying that it is using -- if this had been a normal rationally related test then it would have probably passed 

a) under the equal protection clause you are entitled to a higher level of scrutiny if you are a protected class under the Constitution

b) the court applied the higher level of scrutiny but did not want to grant special protection under the constitution

j. Notes

i. NIMBY on group homes

ii. conditional or special use permits?

iii. dealing with group homes through legislation?

3. Note 4 -- CB 1104

a. All zoning is exclusionary -- by definition

b. the central purpose of zoning is to minimize or eliminate unwanted effects -- externalities

G. Exclusionary and Inclusionary Zoning

1. Reasons for increased suburbanization?

a. Desire of homeownership and space

b. BID rent curve

i. inverse relationship b/t price of land and distance from the center of the city (exponential function)

ii. relatively cheap land in suburbs that you can build a house on and not care about how much land you take up

c. Role of federal government?

i. public mortgage insurance -- guaranteed the lender against your default

ii. FAJ standards?  

a) banks were not to make loans in neighborhoods that were undergoing racial transformation

iii. tax subsidies for homeownership

a) imputed income

b) mortgage payments were deductible

iv. structure of public housing program?

a) voluntary participation only -- suburbs did not join

b) projects became negative externalities -- pushing people out of the city

c) Schill found that holding all other features constant, public housing located in a central city was more likely to lead to increases poverty in that area 10 yrs later -- also true of neighborhoods close to projects as well

v. Subsidization of transportation

a) interstate highway system?

i) cut the cost of the tradeoff b/t living in the suburbs and the commute to work

ii) industry did not have to rely on railroads anymore -- could send trucks everywhere

b) occurred at same time as technological development -- shift from steam to electricity -- organize production facilities horizontally

d. did the jobs follow the people or did the people follow the jobs?

i. They go hand in hand

e. Racism?  Major factor according to Schill

i. migration of minorites from South to North 

ii. some of it was racism but also the fear of falling property values?

H. Motivation for and Consequences of Inclusionary Zoning

1. Motivating forces?

a. fiscal motive?

i. bulk of municipal revenue from property tax -- given this, the ideal mix for a suburb is to have valuable housing and people who are not going to demand services

ii. poor people are net service consumers

b. Promoting Homogeniety?

i. snob factor?  

ii. Individual preferences?

iii. Racism?

2. Schill's article

a. Spatial Mismatch Theory?  KAIN -- 1968

i. increase in concentrated inner city poverty is partially attibutable to the lack of correspondence b/t the places poor people live and the location of job opportunities

ii. in the 1970s and 80s, blue collar jobs left the city and in their place a substantial number of managerial, professional and technical jobs were created.  Large number of jobs in almost all occupations created in the suburbs

iii. additional problem of getting information about the jobs in the suburb for people in the inner city

iv. Ellwood -- study shows that race not space remains the key explanatory variable --- Supp 323 ---- has come under intense criticism

b. Effects of Living in Concetrated Ghetto Poverty

i. concentrated poverty exacerbated by the exodus of nonpoor households from those communities

ii. lack of middle class norms hypothesis

iii. viscious cycle theory

c. Deconcentrating the Ghetto Poor

i. Enrichment

a) states and cities are the major players in this area b/c of the shrinking federal subsidies in this area

b) Major reason that they have limited impact is the much greater weight that firms place on other locational considerations—the availability of expansion space, a capable workforce, and access to markets—factors for which cities no longer seem to have a comparative advantage

c) in addition, how can we be sure that the inner city residents will actually get the jobs?

d) are the tax incentives just going to business that would have opened anyway?

ii. Deconcentration?

a) bringing the people to the jobs

b) zoning impediments?  Absence of low income housing in the suburbs?

c) Filtering?  Need for housing subsidies in the short run?

d) Deconcentrating the ghetto poor to suburban locations would necessitate the removal or reduction of exclusionary land use regulations

d. Conclusion

i. Despite reservations over its political expediency and economic efficiency, I conclude that deconcentration efforts offer the best hope for effectively improving the spatial mismatch of jobs and residences as well alleviating the social problems attributable to concentrated inner city poverty

3. Allocative Impact of Exclusionary Zoning

a. Exclusionary zoning gives monopoly power to communities »»» artificial restraint on supply (inefficient)

b. Longer commutes

i. more fuel burning / road wear

c. Location of business?

i. causes business to move even further out to the periphery

d. Preventing agglomeration?

i. once you make industry disperse, you prevent agglomeration -- benefit for certain industries being located near each other -- services located nearby -- put together the whole is greater than the sum of its parts

4. Failure of federal law to strike down exclusionary zoning based on economic discrimination?

a. Belle Terre

b. can't make a claim under the equal protection clause by showing disparate impact for race -- have to show intent

c. but you can bring a disparate impact case under the FHA

5. Once you find that federal avenues are blocked, you go to state law

a. federal law is just the floor and states can raise the standards

I. Mt. Laurel Litigation

1. Mount Laurel I

a. Facts

i. first case to explicitly adopt the language of deconcentration

ii. Zoning ordinance made it impossible for poor and moderate income people to live in the town --- low and moderate income housing has been intentionally excluded

iii. Justification for ordinance?

a) Fiscal justification -- NJ tax structure creates incentives for municipalities to allow only such uses and to such an extent as will be beneficial to the local tax rate.

i) Court holds that no muni may exclude or limit categories of housing for fiscal reason -- but how far does this go?

b) Environmental concerns

i) court dismisses this b/c they could easily be installed in this township -- court does acknowledge that land use regulations should take due acct of environmental factors but the danger to the environment must be substantial and real

iv. Case decided under NJ Constitution

b. Issue

i. can a developing municipality validly, by a system of land use regulation, make it physically and economically impossible to provide low and moderate income housing in the municipality for the various categories of persons who need and it want it and thereby exclude such people from living within its confines b/c of the limited extent of their income and resources

c. Holding

i. Court holds that the prupose of zoning is to serve the general welfare

a) court looks to the enabling act and concludes that since the power comes from the state, general welfare means the general welfare of the state (region)

b) the court also ground this on the due process clause of the NJ constitution -- due process clause is anything that the judge wants it to be

ii. every developing municipality must, by its land use regulations, presumptively make realistically possible living opportunities for low and moderate income families

iii. Certainly when a muni zones for industry and commerce for local tax purposes, it must zone to permit adequate housing within the means of the employees involved in such uses

iv. Each town must bear its fair share of the regional burden

a) what is fair share?

b) what is the applicable region?

c) what is low and moderate housing?

d. Rule Set Forth?

i. towns have to redo their ordinances to take their fair share of the region's poor -- not a total end to exclusionary zoning

ii. But, all the town has to do is provide the opportunity for this by rezoning—make a good faith attempt at deregulation—they don't have to take any affirmative steps and the case is limited to developing townships

iii. No judicial supervision -- courts don't build housing

2. Notes CB 1121-30

a. Three techniques a community could exclude people who interfered with the ideal fiscal picture

i. controls on minimum housing costs

a) invalidated early by the courts

ii. minimum housing size

a) mixed reaction but courts began invalidating them early

iii. minimum lot size

a) fared the best of the 3 -- majority upholds these

b. Why the court based the case on NJ constitution?

i. S.Ct held in Lindsey v. Normet that housing is not a fundamental right and in San Antonio School District v. Rodriguez that wealth is not necessarily a suspect classification for purposes of the Equal Protection Clause 

ii. Thus, if the court based it on the NJ constitution, the S.Ct could not review it

3. Mount Laurel II

a. Holding

i. Every municipality—not just developing ones—must provide a realistic opportunity for decent housing for its poor, except where the poor represent a disproportionately large % of the population as compared with the rest of the region

ii. Court set up a three judge court that would hear all ML cases -- expedite the process

iii. Towns must take affirmative actions — good faith attempt not enough

a) town must facilitate the use of federal subsidies

b) But still refraining from saying that the towns have to build public housing

iv. Inclusionary zoning?

a) madatory set asides?  But what about Lucas?

v. Builders remedy?

a) if the town has not met its obligation and the developer is willing to build a substantial amount of low income housing, the court will grant a permit to the developer 

b) for every unit of low income housing, there will be 4 market rate units built

c) resulted in many builders bringing suits to use low income housing to leverage the construction of market rates housing on

d) Important to note that the court is not saying exclusionary zoning is bad per se -- once the town meets its fair share it is then free to do whatever it wants

b. Inviting legislative action?

i. thoughout the opinion, the court stresses that it does not want to do this but will continue to do so until the leg steps in and takes over

ii. after this decision, the leg has no choice but to step in

4. Mount Laurel III -- Hills Development v. Township of Bernards

a. NJFHA in 1985 -- Upheld by the court

i. moratorium on the builder's remedy

ii. Council on Affordable Housing (COAH) created

a) resonsible for determining fair share

b) all court cases were transfered to COAH provided the town had drafted a plan on how it would meet its fair share requirement -- if certified, the zord was presumptively valid and town was protected from ML litigation

c) court saw this as providing the towns with a strong incentive to get certified

iii. Regional contribution agreements

a) towns were permitted to transfer up to 50% of its fair share to the city -- agreement had to be consensual -- essentially selling your poor to the inner city

b) Isn't this shifting the focus of ML from one of deconcentration to one of enrichment

b. Why the court likes this...

i. Action by the leg -- council adopts a state wide plan rather than a case by case approach of the court

ii. Retains the option of stepping back in if it has to...

a) We may not build houses, but we do enforce the constitution

5. Housing NJ -- Judging ML

a. see SUPPLEMENT 378-87

b. Court seems to be off on its predictions of certification

i. only 136 of 500 towns have been certified

c. ML units?

i. half of the units are built through inclusionary developments

d. Who is living in ML housing?  No good data on these...

i. it it children of people who live in the suburbs?

ii. Or is it poor people from the inner city?

iii. Minorities or just the same race as people who live in the suburbs?

6. Alternative Approaches

a. NAACP v. Town of Hunitington

i. Facts

a) Challenging zoning ordinance under the FHA claiming disparate impact

b) CTA found a racially disparate impact

ii. Per curiam opinion of S.Ct

a) court did not express an opinion of whether you could bring a disparate impact challenge to zoning laws under the FHA

b) lower courts have repeatedly allowed this

iii. Problems with such an approach

a) expensive?

b) does not cover non-minorities

b. Suffolk Housing Services v. Town of Bookhaven (NY CTA)

i. Facts

a) not a facial challenge as in Town of New Castle –––– πs claim an illegitimate implementation of the ordinance

b) developer wishing to construct any housing other than a single family dwelling must obtain a special permit

i) only after a public hearing will such permit be granted

c) lower courts have found that numerous permits were approved in the past

d) also found that the reason for the lack of low incoming housing not caused by the permit process but by lack of developers to undertake such projects

ii. Holding

a) court will not undertake an essentially legislative task of regional planner by rezoning vacant residential land especially when the πs have not proven that they were denied housing by virtue of the Town's zoning practices

i) πs want the zord declared void in its entirety b/c of the town's failure to exercise its zoning power to enable the development of sufficient low cost shelter and want the court to order the Town to take affirmative action to rectify the perceived housing shortage

b) court expresses the desirability of a more particularized claim directed at a specific parcel of land or project or plan for housing

c) But in this case the πs propose no solution short of drastic, essentially legislative intervention by the judiciary

c. Berenson v. Town of New Castle

i. Facts

a) facial challenge to the zord

b) broke with the notion that you can only zone for your own town

ii. Holding and Reasoning

a) In determing the validity of an ordinance excluding multi-family housing as a permitted use, we must consider the general purposes which the concept of zoning seeks to serve.  The primary goal of a zord must be to provide for the development of a balanced, cohesive community which will make efficient use of the town's available land

b) court made clear, however, that it will address this on a case by case basis -- will not go down the ML path

iii. Proposed Test -- 2 part

a) Has the board provided a properly balanced and well ordered plan for the community?

b) In enacting the zord, consideration must be given to regional needs and requirements

i) There must be a balancing of the local desire to maintain the status quo within the community and the greater public interests that regional needs be met

iv. But, until regional zoning is implemented (by the leg), the court will assess the reasonableness of what the locality has done

d. Conn approach -- North Branford Planning and Zoning Commission

i. Approach Taken?

a) instead of waiting for the judges to decided on a new doctrine, the leg stepped in and set up a mode for challenging exclusionary zoning

b) Under §8-30g(c) the leg shifted the burden of proof in the affordable housing appeal from the π developer to the ∆ zoning authority.  

i) both the commission's decision and the reasons its cites for its decision must be supported by sufficient evidence in the record

c) municipalities which already have 10% of their units as low cost housing, then they are not bound by this statute

d) also have other rules if housing is going up --- want gradual approach instead of town becoming swamped with developers -- long term view

e. Mass. Approach -- Zoning Board of Appeals of Wellesley

i. Charateristics

a) anti-snob ordinance?

b) non-profit or govt developer can apply to get a comprehensive permit instead of getting separate permits for each development

c) if the permit is denied, the developer can go to the state housing committee which has the responsibility of finding de novo whether the denial was reasonable with regard to local needs

i) to make this determination, HAC must decide whether the need for low or moderate income housing outweighs the valid planning objections to it

d) if the housing appeals committee finds that the denial was unreasonable, it can grant the permit and it must be given deference in any appeals to it

i) However, if a locality has met its minimum housing obligation, HAC may not order the board to issue a permit

ii) A locality has fulfilled its minimum housing obligation where (1) low or moderate income housing exists which is in excess of 10% of the housing units reported in last census or (2) the application b/f the board would result in the commencement of construction of such housing on sites comprising more than three tenths of one per cent o such land area or ten acres

f. How are these models working?

i. Conn appears to be working -- less clear in MA and NY

ii. NJ ML?

a) one of the reasons for the relatively low response to the FHA is the decline in federal subsidies in recent years -- as a result, low cost units have to be leveraged on the back of mkt rat units placing the responsibility on the private profit driven developer

iii. The court in ML said that it would step back in if it needed to...

a) it is clear that the FHA in NJ has not alleviated the problems of concentrated poverty and integration -- so is it time for the courts to step back in?

i) is this a proper role for the court?

ii) what about the fiscal realities that the court is not aware of or attuned to?

iii) But what if the mkt just can't deal with this problem?

J. Is Zoning Necessary?

1. Questions that must be addressed?

a. What are the costs and benefits of zoning?

b. What are the alternatives?

c. Can standard practices and alternative approaches be melded into some approved approach to land use problems?

d. Do we have any theory to draw upon?  Any evidence?

2. Daniel R. Mandelker, The Zoning Dilemma

a. Why can't we leave all of zoning to the market?  We already leave the implementation of the zord to private market forces so why not the rest?

b. Problems with leaving zoning to the private market?

i. each developer would only have to consider his own opportunity costs and gains.  He is not compelled by the pvt mkt to consider the externalities which his own development may visit on others 

ii. Demsetz????

c. Thus the govt intervenes to take care of these externalities that the pvt mkt cannot prevent

3. Criticims of Zoning

a. Ellickson:

i. Problems

a) while zoning does reduce social costs by segregating incompatible uses, it often goes too far

b) high admin costs

c) inequitable?  

i) Promotes unfair redistributions of wealth, promotes economic and racial segregation, and invites and responds to special influence

ii. Solution?

a) Land use should be regulated by a system that would rely on less centralized means, primarily convenants and nuisance law

i) consensual agreements can be relied on in relatively undeveloped areas in situations where there are no 3rd party effects likely to be ignored by the covenantors

ii) Where this won't work, Ellickson suggests we rely on nuisance law reformulated to promote fairness and efficiency -- localized spillovers?  Persuasive Nuisances?

iii) When there is no objective way to arrive at a result, then Ellickson would provide for mandatory enforcement of minimum standards -- only remnant of zoning -- aesthetic blight?

4. The Houston Example?

a. City has subdivision controls and bldg codes but no zord

b. Restrictive covenants are the linchpin of Houston's system

c. Conclusions to be drawn from Houston?

i. economic forces tend to make for a separation of uses even without zoning

ii. when economic forces do not guarantee the separation and separation is vital to maximize profits, property owners will enter into agreements to provide such protection

iii. when covenants expire, land and properties will be used as economic pressures dictate

iv. non-zoned city is a cosmopolitan collection of property uses—the standard is supply and demand

v. zoning is a leg function controlled by special interest

vi. lower rents?  But why is this?  B/c of more conflicting uses or mkt forces not limited by the zord?

vii. zord freezes the city and changes are chaotic

d. Given Houston, why do critics of zoning insist that the answer is more govt intervention?  But Houston is moving towards zoning itself.... Lesson?

