THE 4th AMENDMENT
“The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”

· “The people” as a limiting term
· Illegal immigrants in US will receive the benefit of the 4th Amend

· Reasonableness clause – applies to both searches and seizures

· Warrants clause

· Searches and seizures are presumed to be unreasonable unless carried out pursuant to a warrant

· Antecedent review by DNM confines scope of search (particularity clause), limits police discretion (Johnson v. U.S.)
· DNM looking at affidavit that recites the claimed factual basis for the issuance of the warrant, usually signed by cop

· In affidavit will be assertions of fact – either knowledge of cop or statement by informant – persons willing to affirm truth of their statements and be held accountable for their representations 
· DNM asks: Assuming facts to be true, is there probable cause? Who is vouching for fact – cop or informant?  How did they get knowledge?  Is person declaring fact a truth-teller?

· Probable cause req’t – threshold must show to support a warrant application

· To protect against unjustified searches and seizures

· A large number of searches now upheld as reasonable when there was no warrant and/or no probable cause

· Probable cause not defined = less than a preponderance of the evidence (which is 50% + iota)

· Warrants clause + probable cause req are a threshold ( if state has both, state power is gigantic

· Particularity clause

· Gov’t must be able to demonstrate its factually based interest in people, places, things before using its power to disturb them – also to ensure proposed search not excessive
· State action requirement

· No remedy provided in amend (doesn’t mention the exclusionary rule)
· Not a general / absolute protector of some general right of privacy
· Implicitly recognizes legitimacy of reasonable searches, warrants directing seizure, and probable cause std 
WHAT IS A SEARCH / SEIZURE?
Katz v. U.S. 

· Held:  Unreasonable search / seizure of ∆’s words spoken in the closed telephone booth

· 4th Amendment protects people, not places 

· What a person knowingly exposes to the public, even in his own home or office, not subject of 4th protection.  But what he seeks to preserve as private, even in an area accessible to public, may be constitutionally protected. 

Katz Test (from Harlan concurrence)

(1) Has the individual manifested an actual subjective expectation of privacy?

a. Must take affirmative steps to protect one’s privacy interest (otherwise no search)
i. In Katz, he did this b/c closed door of phone booth

b. Abandonment of property dispossesses one of privacy / possessory interests

i. Abandonment need not be explicit – ques. of intent that may be inferred from acts/words/others objective facts

1. Often found when person denies ownership of a container, not found when person tries to protect container from inspection 

(2) Is the expectation one that society is prepared to accept as legitimate / reasonable?

a. Can’t just be an EOP – must be a REOP!

i. Decided by SCOTUS → 
1. Determined by existing laws and practices, which Harlan later recognized could lead to diminution of protected privacy interests
ii. People have very few REOPs
1. NO legitimate privacy interest in illegal activity 
iii. If an aspect of a person’s life is subject to scrutiny by society (the public) then no REOP for denying equivalent access to the police → “public access” prong
1. i.e. planes flying overhead, walking along a public street 

Access By Members of the Public / Transfer to 3rd Person
· Fact ∆ has transferred property or information to a 3rd person may indicate no longer has REOP

Consensual Electronic Surveillance

· U.S. v. White 
· Informant wearing wire; held assumption of risk (A runs risk B will turn on him)

· No subjective expectation of privacy – lose REOP when you converse w/ a 3rd party 

· Whenever you speak out loud to another person you run risk that they can give away your secrets etc. 

· Gov’t does not need a warrant to listen in on a conversation if it had the consent of one of the parties to that conversation

· Harlan dissent: concerned about adding an element of permanence to the conversation, i.e. recording, and imposing the risks of an electronic listener/observer to conversations b/w individuals w/o the protection of a warrant requirement 

· U.S. v. Gonzalez 
· White analysis applied to video surveillance of employee in hospital mailroom

· Not search where hospital gave consent, large windows through which room visible, and frequently accessed by hospital employees

Financial Records 

· Shutlz 

· Dealing w/ a 3rd party (bank) to the transaction, therefore once you give up info to them you have no REOP

Pen Registers

· Smith v. Maryland

· One who uses the phone, even in his own home, has no REOP w/ respect to nos. dialed (distinguished from contents of conversation Katz) 
· ∆ dialed the numbers and therefore voluntarily turned over the info to the phone company so assumed risk they would disclose it 
Dissents in the of the above cases → disclosure for limited purposes does not mean that all rights have been waived 

· Give the info, subjectively believing that the person (company/bank/person) will not give it to someone else, but Ct. saying that giving the info. away in and of itself manifests that you did not have the intent to keep private 

· Moment that you give it to someone else, you lose your REOP 

Electronic Pagers / Cell Phones

· Beepers / cell phones treated as a closed container 

· Found turned on → allowed to look at #s calling the phone on the screen and #s dialed
· Not the names / nicknames / #s not dialed inside b/c owner has REOP in

· If smart, go to the phone company and get the #s dialed to avoid chance of finding things would need warrant for i.e. nicknames, #s never dialed etc. 

· Found turned off → not allowed to look at 
· Act of turning on the phone/beeper is seen as the equivalent of opening up a suitcase 
Hypo:  PO get report of a crime, arrive at location no one present, cell phone lying on the ground.  Can PO look to see the numbers that were dialed from the cell phone w/o a warrant? 

· Is the phone abandoned?  
· If so, they can open up the phone and look through it to get all the information in the directory i.e. the names, calls made and received etc. 

· Gov’t has burden of proving the intent of abandonment (in NYS) 

· Assume abandonment argument failed, that it was accidentally dropped or the like

· Subjective intent of the officers to return the phone to its lawful owner

· Inventorying the property to deliver to lost property unit so have to catalogue all relevant info.

· Question – does the owner of the phone have a REOP that can only be defeated by a warrant? 

· Yes → Smith #s dialed and incoming #s. like the pen registration cases, were conveyed to the telephone service providers 

· No → phone contains information that were not delivered to a 3rd party i.e. the names and #s. of individual contacts entered into the phone 

· If police have lawful access to a cell phone and the #s dialed, they have a lot of info

· Contacts, date of calls, service provider has record of radio beams so cops will know the 2 nearest cell phone towers when any call was made – so can limit the area in which to search or know who was near a crime

Trash 

· Greenwood 
· Police can search someone’s trash w/o probable cause or a warrant as long as it is on curb or in area public has access to 

· No REOP in trash – to which “animals, children, scavengers, snoops and other members of public” have access to 

· Could also argue b/c 3rd party (trash collector) has access to

· U.S. v. Hedrick 

· Not search even though trash located near garage, well inside property, b/c member of public could still have reached into trash can
· U.S. v. Redmon
· No search where PO walked up drive, took trash out of can next to garage and rummaged through b/c members of public / raccoons could’ve obtained access too

Public Areas
· Connecticut v. Mooney 
· Homeless person had REOP in contents of duffel bag / cardboard box kept on public property 

DOG SNIFFS

· Only alert to the presence of the contraband – no REOP in contraband so not searches b/c can only detect the presence of contraband (U.S. v. Place)
Aerial Surveillance (all allowed)
· Ciraolo 
· Aerial surveillance of a fenced in backyard allowed b/c any member of the public flying in public airspace could have peered into yard no REOP 

· If you want to protect your yard, you better put a roof onto it 

· Dow 
· Aerial photography w/ a sophisticated camera of an open outdoor area b/w industrial buildings; no REOP 
· Dow does not have a REOP in the space b/w its industrial buildings – if Dow doesn’t have REOP hard to image how any use of tech would offend 4th 

· Powell dissent (Ciraolo and Dow) – Ct. erred in relying only on the manner of surveillance b/c aerial surveillance is as intrusive as physical invasion of the cartilage surrounding the home which is w/in the protection of the home 

· Riley 
· Hovering in a helicopter at 400ft to observe backyard – ok b/c members of public could do same 

· O’Connor’s concurrence focused on whether the technology used by the gov’t is readily available to the public (see seeds of Kyllo)

· Test for reasonableness of EOP was whether the public ordinarily had access to the info, not whether was legally possible to obtain it, so do members of public ordinarily hover at 400ft above yard? 

· Argued burden is on the moving party to show that members of the public do not ordinarily engage in this behavior and Riley failed to prove this 

· SCOTUS says no REOP in open fields, later cases say no REOP in fenced fields, even those posted w/ “no trespassing” signs 

PLAIN VIEW SEARCHES
· Naked eye detection from a place where the police have a right to be is lawful

· Typically in a public place

· Private place – raises issue of consent and/or deception to obtain consent to be in a private place to conduct naked eye surveillance 

· Naked eye surveillance from above is lawful

USE OF TECHNOLOGY

· Use of a high technology device that allows for sensory enhanced observation – sometimes allowed:
· Binoculars (Lace)

·  Telescope not ok (Taborda)

· Flashlight into a dark area (Texas v. Brown)
· Kyllo v. United States 

· PO used new tech, thermal imager, to produce image of house showing where hotter
· Kyllo manifested a subjective intent of privacy b/c grew the marijuana inside his home and closed the door (as opposed to growing it out of doors) BUT didn’t try to prevent escape of waste heat into public – so perhaps he did not manifest a subjective intent of privacy (abandoned waste heat?) – dissent
· Held:  Obtaining by sense enhancing technology any info regarding the interior of the home that could not otherwise have been obtained w/o physical ‘intrusion into a constitutionally protected area’ constitutes a search – at least where (as here) the technology in question is not in general public use 
· Ct declines to limit protection of the home to only intimate details – all details of the home are in fact intimate details b/c they are inside the home 
· Possible limitations to Kyllo → less protection to sense enhancing tech used in workplace or public spaces?  Standing means probably only applies to O or resident of home?  

· Also as tech becomes in more general public use, indiv’s privacy interests diminish

· Could get warrant to use, but need probable cause which if had would suffice for search of home anyway 

ELECTRONIC SURVEILLANCE (tracking devices)

· Police may attach a beeper to the underneath of your car and track it b/c they could have gotten the same result w/o using the technology (i.e. visual surveillance following the car) 

· Also, people do not have a REOP in their movements on public thoroughfares whether by foot, car or bike (U.S. v. Knotts)

· U.S. v. Karo
· Learned can of chemicals inside house A, then B, then C by using the beeper inside can.  

· Held:  Unconstit search occurred not in placing unmonitored beeper into can – occurred when PO started to listen to the beeps 
· Search b/c PO gained information about a personal possession in the interior of a house they could not have obtained by public surveillance (learned can inside)
· Arguably seizure b/c by the beeper PO crossed the threshold of a home w/o a warrant? 
· Problem of entry → manner of entering into the space that could have been or was searched and/or seized is important 
· Crossing the threshold of a home w/o a warrant does not seem de minimis – seems an interference w/ a possessory interest in property so why is it not a seizure (albeit temporary) of a space in your home?

· In beeper case, very small space, but what if very small cop size of beeper crossed threshold of your home w/o antecedent justification?  

PLAIN VIEW SEIZURES:

1. Officers have to have the right to be where they are 

a. If they have a warrant then they are lawfully on the premises 

2. Probable cause to believe that the item is subject to seizure 

a. PC must be readily apparent – exist w/o necessity of further search → Arizona v. Hicks
b. Fact POs had a prior suspicion that evidence was there does not render seizure unlawful 

i. Horton – do not need inadvertence 

ii. If PO know likely to find items XYZ in search of ∆’s premises, and get warrant listing only XY, may seize Z if they encounter it in plain view while executing search warrant 

1. This is problematic in terms of computer hard drives / file cabinets 

PROBABLE CAUSE

Certainty → how much must the facts weigh before we allow this kind of intrusion?  Is there enough information to arrest / search if the facts are true?  
· Note probable cause has to be a flexible standard 

· Examine BK and V to determine whether we should credit assertion and deem it to be true 

Fair Probability Test → Illinois v. Gates
· DNM has to make a practical, common-sense determination that under the totality of the circumstances there is a fair probability that specified evidence of a specified crime will be found at a particular place
· A fair probability is less than a probability, less than 50%

· Two-prong test of Aguilar / Spinelli is ALWAYS relevant – but NOT NECESSARILY CONTROLLING 

· BK and V always relevant, just not dispositive 

· Strong showing on one of the prongs can in effect make up for an inadequate showing on the other

· Schaffer → this is complete bullshit 

· i.e. showing of detail or basis for knowledge cannot make up for a lack of showing of any veracity 

· Ex. someone who never lied, but didn’t see the crime.  Cannot make up for the fact that he didn’t actually see what he is saying, has no BK, by the fact that V is 100%
Need to know (Spinelli / Aguilar as modified by Gates):

1. How the speaker acquired his/her knowledge? 
a. BK = what is the basis of knowledge of the reciter of the facts?
i. Personal knowledge?  Or does it come from an informant? 
2. Is this speaker a truth teller or a liar? 

a. V = veracity? 
i. Enhanced → I has given prior truthful information; or admits having committed a crime himself (a declaration by an informant against his/her own penal interest)
1. Identified citizen informants presumed reliable b/c motivations, concern for society / own safety, suggest little chance of fabrication.  
ii. Reduced → I offered some sort of compensation; if on the facts there is not any high probability they are going to be prosecuted; Anonymous Is who may be using their anonymity for suspect reasons
CORROBORATION:
· Gates allows that corroboration of admittedly innocent detail could tend to increase veracity (much more permissive view of corroboration)
· Indicate, albeit not w/ certainty, that b/c informant is right about some things he is more probably right about other facts
· DNM could recognize from non-criminal activity a pattern associated w/ criminal activity

· U.S. v. Peyko 
· Anonymous tip ∆ receiving weekly FedEx deliveries of drugs.  PO investigated/found ∆ been regularly sending and receiving packages, tip + corroboration (albeit of innocent activity) = PC to seize package addressed to ∆.

· Corroboration of future actions of 3rd parties ordinarily not easily predicted will favor finding of probable cause 
· Confession of a co-participant in a crime is itself sufficient to est. probable cause, no corroboration is required US v. Patterson 
· NOTE → A wealth of detail even when corroborated would not necessarily tell us anything about V (alternatively an informant’s history of truthful tips, does not mean has BK) 
· Although recitation of Draper in Gates SCOTUS seemed to allow for this
· Draper → informant gave wealth of detail and the final fact was Draper would have drugs in his briefcase.  Logically, the other facts do not support this conclusion merely b/c the other facts are true.  If first facts are true, not logical that the last will be also. 
· If facts 1-9 are true, then we make a leap of faith the informant had a BK of the 10th and culpable fact and it will be true.  But not a logically inevitable conclusion. 

· Insufficient corroboration – U.S. v. Leake

· Anonymous tip pot smoking at address in basement.  PO confirmed house had basement.  Held no PC b/c informant hadn’t provided much detail – no names of individuals, no dates, no planned future activity described and corroboration did not overcome deficiency. 
REASONABLE SUSPICION NOT SUFFICIENT FOR SEARCH (no matter how cursory)

· Arizona v. Hicks 

· PO lawfully entered squalid apt from which weapon fired, noticed expensive stereo components, reasonable suspicion was stolen, moved to read serial no. to see if stolen 
· Held:  PC required for search even if minimally intrusive under Terry
· US v. Winsor

· PO found robber in hotel, claimed PC to enter and search room 

· Held:  Evidence discovered after door opened illegally obtained – Hicks bright line rule than 4th prohibits searches of dwellings w/o probable cause 

· Other cts. have taken the contrary view and held that a minimally intrusive search for evidence is permissible if supported by reasonable suspicion 

· US v. Concepcion 
PROBABILITIES W/ MULTIPLE SUSTPECTS (less than 50/50 chance?) 

· Maryland v. Pringle 

· 3 occupants of car lawfully stopped, consent to search and PO finds $ and drugs, none admit possession so arrests all three 

· Held:  PO had probable cause to believe any 1 of 3 men in the car had committed the crime (reasonable to infer a common enterprise among occupants of a car) 

· Probable cause is a fluid concept – turns on assessment of the totality of the circs (Gates) viewed from standpoint of objectively reasonable PO at time of arrest
· Note → Ct. in Pringle assumed all those in the car had guilty knowledge b/c drug dealing often seen as a common enterprise so can assume all involved 

MERE EVIDENCE CAN BE SEIZED
· Warden v. Hayden 

· Clothing belonging to robbery suspect seized, ∆ argued ME could not be seized
· Held:  Abolished distinction b/w fruits, instrumentalities (means by which a crime is committed), or contraband (FIC) and “mere evidence” (ME) → vastly increased the amt. of evidence the gov’t could obtain by search warrant 

· Must be a nexus b/w the item seized and criminal behavior→ automatically provided in the case of FIC

· For ME probable cause must be examined in terms of cause to believe that the evidence sought will aid in a particular conviction or apprehension 
SEARCHES OF NON-SUSPECT’S (or any) PREMISES 

· Zurcher v. Stanford Daily 

· PO probable cause to believe paper had photos of demonstrators attacking POs 
· Held:  Rejects distinction b/w suspect property and 3rd party property 

· Specificity problem only – it does not matter who owns the property, it is the probability that evidence of a crime will be found on the property 

· Question is always whether there is PC to believe that evidence of a crime will be found in the place to be searched? (have to est. link b/w criminal activity and the location to be searched) 
SPECIFICITY
Three components of specificity / particularity we are concerned about:  
1. What is the place specified?  Where does the warrant authorize the police to search? 
2. When searching that space, what are they entitled to be looking for?  
3. Toward what crime is that search directed? 

· Andresen v. Maryland

· Corrupt lawyer who sold property w/ liens, telling buyer was no liens – paper fraud

· ∆ argued warrant alleged docs in specificity, “together w/ other fruits, instrumentalities and evidence of crime at this time unknown” and that this language allowed the police to search for anything so not w/in bounds of specificity requirement of 4th Amendment 

· Held: Warrant not impermissibly general b/c phrase “evidence of crime” must be read as authorizing search and seizure of evidence relating to the crime alleged 

· FN → “In searches for papers, it is certain that some innocuous docs will be examined, at least cursorily, in order to determine whether they are in fact among those papers authorized to be seized”

· Gov’t really looking for all papers relating to land fraud, even if on other lots (charges not referred to in warrant) b/c would tend to show a pattern going to intentionality

When searching for paper, there are lawful and legitimate reasons to search all filing cabinets, files etc. 

· SCOTUS upholds search warrant that allows a lot of rummaging
· When a search warrant calls for paper, the amount of searching going to be a lot and also going to be a lot of paper reading to ensure found all evidence possible 

Severability as remedy for overbroad language in warrant →

· U.S. v. Brown

· Even if a clause in a warrant is overbroad, defect will not ordinarily taint the entire search 
· Where a warrant contains both specific as well as unconstitutionally broad language, broad portion may be redacted and balance of warrant considered valid – only items confiscated under overbroad portion of warrant suppressed 

· (1) Controls officer discretion 

· (2) Establishes a specific record prior to the search (antecedent review w/ specificity)

· (3) Designed to limit the scope of the search and inhibit the expansion of the search  

· If find evidence not in warrant while conducting search, the evidence can suffice as probable cause for a separate and different crime 

· Doctrinally, officers do not have to avert their eyes to evidence of a crime in plain view 

REASONABLENESS

Warrant will not be invalid if later turns out PO erroneously (but reasonably and honestly) believed info gave DNM → reasonable errors DO NOT violate 4th 
· Maryland v. Garrison

· At time POs got warrant, it was reasonable for them to believe that there was only one apartment on the 3rd floor but turned out warrant overbroad b/c 2 apts on 3rd floor
· In obtaining warrant, consulted w/ utilities and appeared only one apt. on 3rd floor

· In executing the warrant, appeared only one apt. before entering 

· Held:  PO behavior in obtaining and executing the warrant was reasonable 
· In every search, even if the warrant is validly obtained and adequately specific, there is always an additional issue as to whether the warrant was lawfully executed! 
· Probable cause is not certainty 
· Ex of case where the PO made a mistake, but it was a reasonable mistake 
· Search may be so intrusive & extreme it’s unreasonable despite probable cause and warrant (usually involve medical procedures i.e. taking blood, pumping stomach, use of surgery to remove evidence)

· Winston v. Leigh 
· ∆ w/ bullets from crime lodged in his head, clear officers had probable cause – held unreas.

· Look to need (of society) vs. intrusion (indiv. interest in privacy and security)  

· Factors to consider – severity of the crime, danger to the community or individual, availability of other methods of obtaining the evidence, or sufficiency of other evidence 

· Want to ensure that the warrant is really necessary in some publicly acceptable way 

Exceptions to PC being the sole test for the reasonableness of a 4th intrusion →

· Seizure by use of deadly force (Tennessee v. Garner)

· Unannouned entry into the home (Wilson v. Arkansas)

· Entry into a home w/o a warrant (Welsh v. Wisconsin) 

· Physical penetration of the body (Winston v. Lee)
EXECUTING THE WARRANT 
Knock and Announce Requirement 

· Officers executing a warrant must knock and announce their presence before attempting to enter 

· Can break open premises if announced authority and refused admittance  

· Refused admittance = occupant known to be home, makes no answer, PO may break in but must give occupant adequate time to respond (factual inquiry) 

· Citizens allowed more time to answer door if at night, and less time if day 

· Held:  12 secs enough time (Knapp), 3 secs not enough (Moore) 

Exceptions to the Notice Rule 
· No breaking (i.e. door open, no door at all, door to common hall)
· Countervailing circs may permit unannounced entry to be reasonable i.e. in hot pursuit of suspect, risk of destruction of evidence, the safety of officers (Wilson v. Arkansas)
· Look at circs to determine if exigency existed to make no-knock entry reasonable

· Richards v. Wisconsin  

· To justify a “no knock” entry the police must have a reasonable suspicion (lesser std. than probable case to believe) that knocking and announcing their presence, under the particular circumstances, would be dangerous or futile or that it would inhibit the effective investigation of the crime, for example allowing destruction of evidence

· Remedy → Even if officers improperly violate “no knock” rule, evidence not excluded reasoning PO would have found it anyway b/c valid search warrant (US v. Langford) 

Exigent Circumstances After Knocking 

· US v. Banks 
· Look to the totality of the circumstances of the facts of the particular case to determine what is a reasonable waiting time post-knocking 
· More easily disposed of evidence is, the less time PO must wait 
· In drug case very quick entry usually reasonable (here 15-20 secs) 
· Even if not enough time to come to door, enough time to dispose of drugs 

Use of Distraction and Intimidation Devices 
· Sometimes reasonable to knock and then use device, i.e. flash-bang device that creates loud noise and bright light, to distract occupants – for ex. in drug cases where PO / cts associate presence of weapons (U.S. v. Myers)

PO can require occupants to remain while search executed (even if leaving when cops arrive)
· Michigan v. Summers 
· Reas. less serious than street stops Terry sanctioned b/c occupant detained inside his home 
· Still seizure of a person w/o PC 
· US v. Fountain – PO may detain non-residents of the premises while conducting a warranted search 
· Sometimes PO can search persons on premises where warrant being executed
· Going to look for what is the nexus b/w the person and the search warrant for place
· Look at nexus to the crime; nexus to the premises; nexus to the suspect/s

· Not going to allow police to search a person in the absence of some connection 

· Ybarra – held that bar patrons were not able to be searched.  To search POs would need individualized suspicion

ARRESTS WITHOUT A WARRANT
ALI Model Code 

· Officer may arrest a person w/o a warrant if the officer has reasonable cause to believe that the person has committed:

· (a) a felony; 

· (b) a misdemeanor and the officer has reasonable cause to believe that the person

· (i) will not be apprehended unless immediately arrested, or 

· (ii) may caused injury to himself or others or damage to property if not immediately arrested

· (c) a misdemeanor or petty misdemeanor in the officer’s presence 

ARREST vs SUMMONS

· A custodial arrest is always reasonable if the officer has probable cause of a criminal violation Atwater v. City of Lago Vista 
· Atwater arrested for minor traffic violation (seat belt) punishable only by a fine, ct. upheld arrest rather than summons to appear 

· Held:  PO may make full custodial arrest even for minor misdemeanor traffic violation committed in PO’s presence 

· Decision to proceed by arrest or summons is totally w/in PO’s discretion 

· Enormous power after full custodial arrest – can get SITA whereby can search person w/o warrant and w/o reasonable belief will find evidence

· U.S. v. Whren

· If there is probable cause to arrest for crime A, does not matter the subjective intent of the officer was to get evidence on uncharged crime B for which there was no probable cause 
ARRESTS IN PUBLIC 

POs can make a warrantless arrest in public w/o exigency provided have probable cause 

· U.S. v. Watson
· Ct. interpreting the 4th Amendment in light of the common law → at common law arrests were allowed in a public place without a warrant 

· In NYS, getting an arrest warrant is bad b/c NY has a rule which triggers the right to counsel at an earlier stage than in every other state (so hampers interrogation process – i.e. confessions)

· Powell’s concurrence:

· Seems b/c can arrest someone on PC w/o a warrant, but cannot search their home upon PC w/o a warrant absent exigent circumstances – seems seizure of the person by arrest is a greater intrusion 

· But policy considerations justify outcome b/c if req’d to obtain an arrest warrant as soon as had PC risk might become stale during subsequent investigation OR if didn’t obtain a warrant b/c wanted to cont. more investigation and later req’d by unforeseen circumstances to arrest immediately risk ct. decision exigency didn’t excuse failure to get warrant as soon as hadPC
· Marshall’s dissent:

· No reason to place greater trust in partisan assessment of a PO PC for an arrest than in his determination that there is PC for a search 

· No req’t get arrest warrant as soon as PC exists; and PC to arrest (unlike to search) will continue to exist for the indefinite future provided no exculpatory factors come to light 

EXCESSIVE FORCE
Ct. abrogates the common law rule allowing PO to shoot a fleeing felon 

· Tennessee v. Garner

· Deadly force may not be used to prevent the escape of a felon unless it is necessary to prevent the escape and the officer has PC to believe that the suspect poses a significant threat of death or serious injury to the officer or others 
· Felon committed non-violent felony and PO had no reason to believe was armed or dangerous to anyone
Apply reasonableness test:

· Graham v. Connor 

· All claims of excessive force in making of an arrest (whether deadly or not) are governed by 4th Amend. stds of reasonableness 

· Some factors in reasonableness inquiry incl. → severity of the crime at issue, whether the suspect poses an immediate threat to the safety of officers or others, and whether he is actively resisting arrest or attempting to evade arrest by flight 

· While PO may use non-deadly force in apprehending a fleeing felon, manner in which the force is asserted might be unreasonable 

Standard to evaluate POs use of force is reasonableness of force at the time 

· Forrester v. City of San Diego 

· Public abortion protest, use of painful nonchakus

· Held:  POs not req’d to use the least intrusive degree of force possible.  Rather, inquiry is whether the force that was used to effect a particular seizure was reasonable, viewing the facts from the perspective of a reasonable officer on the scene

· Doesn’t have to be the least painful technique, just has to be reasonable given the facts 

· Dissent:  how does this differ from police officer burning someone w/ cigarettes?  

· Troublesome b/c does not seem to 
· Headwaters Forest Defense v. County of Humboldt
· POs used pepper spray on protesters chained to fence.  Held unreasonable b/c spray continues to hurt after used and protestors posed no safety threat to anyone (disting. Forr.)

ARRESTS IN THE HOME
· Absent exigent circumstances, POs may not enter a private home to make a warrantless arrest 
· Payton v. New York
· Held:  Home always been viewed as an especially private place, deserves special protection so “the 4th Amend. has drawn a firm line at the entrance to the house” and “absent exigent circumstances, the threshold may not reasonably be crossed w/o a warrant”

· An arrest warrant founded on probable cause implicitly carries w/ it the limited authority to enter a dwelling where a suspect lives when there is reason to believe the suspect is within 
· Payton violation is NOT an unlawful arrest – it’s the result that evidence seized will be inadmissible
· NY v. Harris 

· Payton violation constitutes an illegal search of the home, but warrantless in-home arrest is not itself illegal so long as the officer has probable cause to arrest 

· Hypo: POs enter apt. to arrest murder suspect and see murder weapon in plain view on table, give Miranda warnings and obtain confession, drag suspect out of apt., arrest him again, at station house more Miranda warning given and suspect confesses again, what gets suppressed?  
· When the cops drag suspect out, is he lawfully under arrest b/c PC to arrest for murder has not disappeared
· If Payton is violated any evidence found in search done in the home can be suppressed, but the arrest is still legal
· Absence of the warrant did not render the arrest unlawful b/c when PO dragged suspect out was in a public place and Watson allows an arrest in public w/o a warrant
· Confession at station house seems to derive from the illegal arrest so inadmissible as FPT

· BUT Ct. appears to view Payton violations as being in some way less serious than arrests made w/o PC – a confession following a warrantless arrest in violation of Payton will not be excluded (no. 2), even though a confession made following an arrest lacking PC will be (NY v. Harris) 

“REASON TO BELIEVE THE SUSPECT IS AT HOME”
· Search warrant requires PO to articulate reasonable belief evidence will be found in a particular place, arrest warrant does not require this so SCOTUS attempted to patch over this w/ the requirement that PO must have reason to believe suspect is within

· US v. Magluta (11th)
· Held:  Facts and circumstances w/in the knowledge of POs, when viewed in totality, must warrant a reasonable belief that the location to be searched is the suspect’s dwelling, and that the suspect is w/in the residence at the time of entry. 

· In evaluating on the spot determination, cts must be sensitive to common sense factors indicating a resident’s presence (look to facts and also that officers could reasonably believe a suspect might be concealing his presence) 

· Reason to believe is language used by ct. – circuit split on whether this is the same as PC
· US v. Gorman (9th) 

· Reason to believe suspect at home = PC std

PROTECTIVE SWEEPS

· Protective sweep = quick and limited search of premises, incident to an arrest, conducted to protect the safety of POs or others 

· Maryland v. Buie
· POs had PC to believe ∆ and associate committed armed robbery, arrested ∆ in home and conducted protective sweep of home. 
· At time of sweep officers had reasonable suspicion, but not probable cause, to believe that a dangerous person such as ∆’s associate might be hiding in premises 
· Held:  Protective sweep could be justified by officer’s reasonable suspicion that the area swept harbored an individual posing danger to the officer or others 

· Relatively limited intrusion b/c may extend only to a cursory inspection of spaces where a person may be found, and can last no longer than necessary to dispel the reasonable suspicion of danger 
· Protective sweep is not permissible simply b/c the arrestee is dangerous

· Question is whether there is a reasonable suspicion to believe that there is someone other than the arrestee on premises who, under the circumstances, could present risk of harm to officers/others 

· US v. Colbert – protective sweep not permitted where there is no indication that anyone other than arrestee is on the premises 
· IS ARREST AT HOME OR IN PUBLIC? 
· Some cts. stated if ∆ ordered to open the door under a lawful claim of authority, and is arrested upon opening door, then arrest occurs in the home and warrant req’d 

· Other cts. hold that if POs remain outside the doorway and inform the ∆ that he is under arrest then the arrest is made in public b/c the officers never physically entered the home 

· Implications of this approach:

· If arrest made before entry then entry can be justified as incident to the arrest and info. discovered during the incident search will be considered legally obtained 

· If arrest made after the entry and w/o a warrant then there has been a Payton violation and the info discovered during the entry illegally obtained 

· U.S. v. Holland  

· Home does not incl. the entrance to a common hallway in two-family house 
· US v. Bustamante-Saenz 

· If ∆ in his home PO can wait for 10 hrs for ∆ to come outside and arrest him w/o a warrant 

Homeless Persons 


· Cts held term “home” must be applied flexibly to incl. a public area in which a homeless person has est. a living space – at least if the person is not trespassing 

Hotels and Motels 

· Protections against warrantlesss intrusions into the home announced in Payton apply w/ equal force to a properly rented hotel or motel room during the rental period 

· However, only as long as the arrestee has rightful possession of the room.  
· If rental period has terminated, or if person has been ejected from the premises, then premises no longer considered a “home” and an arrest warrant is not required 

ARRESTS IN THE HOME OF A 3RD PARTY

· Absent exigency or consent, POs need PC and a search warrant to enter A’s home to arrest B

· Steagald v. U.S. 
· POs went into ∆’s home w/ arrest warrant for another, found drugs used to prosecute ∆
· Arrest warrant did not sufficiently protect privacy interests of 3rd party homeowner b/c of possibility for abuse i.e. armed solely w/ an arrest warrant for a single person, PO could search all the homes of that individual’s friends and acquaintances 

· Search warrant would require DNM to determine PC suspect locatied in 3rd party’s home

· Important for the officer to determine whether the suspect lives on the premises (in which case an arrest warrant sufficient) or is merely a visitor (in which case a search warrant is required)

· Person can have more than one residence for 4th Amend. purposes (U.S. v. Risse)

OVERNIGHT GUESTS
· Arrest warrant required under Payton to arrest overnight guest in the home of 3rd person

· Minnesota v. Olson (decided after Stegald) 
· Overnight guest in your home has a REOP – shares A’s REOP in home

· To arrest B in A’s home PO need an arrest warrant 

· POs could enter B’s home to arrest B w/ only an arrest warrant.  B’s rights in A’s home should be no greater than A’s rights whose home it is 

· A’s protections have been diminished by having B as an overnight guest in home

TEMPORARY VISITORS 
· Do not have REOP in premises so can be arrested in home of 3rd party w/o warrant
· Minnesota v. Carter  
· Held: Temporary visitors do not enjoy protection of Payton b/c do not have a REOP in the property 
· Police can cross threshold of private premises and arrest temporary visitor w/o an arrest warrant:

· (1) short association w/ the premises or O (first time visitor, or not there for long)

· (2) business transaction 

· (3) illegal business transaction

· Kennedy concurrence:

· Distinguished b/w business and social guests – almost all social guests have REOP and thus protection against unreasonable searches in their host’s home 

· Ginsburg dissent:

· When HO or lessor personally invites a guest into his home to share in a common endeavor, licit or illicit, that guest should share the host’s shelter against unreasonable searches and seizures 

· NOTE:  5 Justices believed that a social guest will ordinarily have a REOP in host’s home (so long as not there for business) 

HYPO:  A’s house, PO entered w/ an arrest warrant to arrest temporary visitor C.  Saw drugs in plain view and used them to prosecute A. 

· (1) What do PO need to cross the threshold to arrest C? 

· Minn v. Carter C has no REOP in property so can be arrested there w/o a warrant (still need probable cause and reason to believe he is there)

· (2) What do PO need to use evidence in plain view against A?

· A by either inviting C or suffering C to enter w/o permission took the risk and therefore diminished REOP.  Further, under Minn. v. Carter, PO lawfully on the premises to arrest C.  
· But, could argue that A has protection b/c it is “their…house” (from language of the 4th) → cite to Stegald and idea need search warrant to cross A’s threshold
Co-Residents – do not need search warrant to enter and use evidence against 3rd party

· U.S. v. Litteral 

· If suspect is a co-resident of 3rd party, Stegland does not apply, and Payton allows both the arrest of the subject of the arrest warrant and use of evidence found against the 3rd party 

· Rationale is one who occupies premises jointly w/ another has reduced REOP since assumes risk his housemate may engage in conduct that authorized PO entry onto the premises 

Standing to challenge admissibility of evidence found belongs only to 3rd party HO 

· US v. Underwood
· Only homeowner 3rd party not named in arrest warrant (not visiting arrestee) has right to privacy in his/her home, so only they have standing to challenge evidence found – not person named in arrest warrant

· B/c otherwise they’d have more protection in home of another (search warrant required) than in their own home (where arrest warrant sufficient)

MATERIAL WITNESSES
Warrant to arrest a material witness must be based on probable cause to believe: 

1. That the testimony of the witness will be material; and 

a. What does materiality mean?  → possibly relevant?  fully relevant?  marginally relevant?

2. That it may become impracticable to secure his presence by subpoena

a. Can be shown by probable cause that the person will flee 

i. Power material witness statute grants is large b/c two-prong standard is not hard to meet
b. Fed. statute provides for release if witness’ testimony can be adequately secured by deposition 

i. In most states there is no statutory limit to permissible length of detention of a witness who cannot pay required bond 

· U.S. v. Awadallah

· Balance → § sufficiently limits infringement on individual’s liberty and reasonably balances it against gov’ts countervailing interests (to detain grand jury witness to aid in ex parte investigation to determine whether a crime has been committed and whether criminal proceedings should be instituted against any person) 
· Gov’t cannot use § for improper ends i.e. detention of any person suspected of criminal activity where PC not yet established
· Procedural safeguards gov’t must meet to protect those detained as a material witness
· Hearings to review detention 

· Detainee may obtain a hearing on the propriety of his cont. detention and the conditions, if any, which will allow his release 

· Close institutional attention to the propriety and duration of detention 

· Use of depositions

· No mat’l witness may be detained b/c of inability to comply w/ any condition of release if their testimony can be adequately secured by deposition and if further detention not necessary to prevent failure of justice 

· Person may be detained if “after a hearing, the judicial officer finds that no condition or combination of conditions will reasonably assure the appearance of the person as req’d and the safety of any other person and the community” 

STOP AND FRISK
Based on “reasonable suspicion” (unarticulable hunch is not sufficient)
· Terry v. Ohio
· Balancing test = governmental need vs. indiv. privacy interests intruded upon

· Large REOP in person (frisk serious intrusion) overcome by gov’t interests:
· Effective crime prevention and detection 
· Immediate interest of PO to assure not armed / dangerous to self or others

· Whether the facts available to the PO at the time / based on his experience would be enough to convince a reasonably prudent man that his safety or that of others is at risk 

· Unusual circs / specific reasonable inferences PO entitled to draw in light of his experience that person might be armed and presently dangerous.  

· If in course of investigating this behavior identifies himself as a PO and makes reasonable inquiries and nothing in initial stages of encounter dispels his reasonable fear for his own or others’ safety, entitled for protection of himself and others to conduct a carefully limited search of outer clothing for weapons

· Search must be confined in scope (outer clothing) and reasonably designed to discover weapons
· PO need not be absolutely certain that the indiv. is armed / dangerous

· In analyzing frisks, the basic principle is: is there a reasonable apprehension of danger to the cops?
· Harlan’s concurrence:

· Terry allows the use of force w/o PC (just reasonable suspicion)
· So Terry stops allowed when cops tackle suspects, handcuff suspects 

· White concurrence:

· A person stopped under Terry has the right not to answer questions

· Refusal does not elevate reas. suspicion to PC (does not provide basis for arrest)

· But might be able to hold until suspicion has been dispelled

· Mere refusal to answer does not convey an automatic right to walk away immediately – sometimes it will, sometimes it won’t 

· Not every stop allows a frisk!
· Right to frisk depends on the reasonableness of the stop 

· Swift and automatic sometimes (i.e. risk of an imminent crime of violence)

· In order to do a lawful frisk, need a reasonable suspicion that the suspect is armed and presently dangerous 

· Police must pause and ask some questions before they do a frisk  
Reasonable suspicion for stop and frisk can be based on info. supplied by another person (here known informant), rather than PO’s personal observation / knowledge

· Adams v. Williams 

· Known informant tipped PO man in car w/ narcotics and gun in waistband, stop of car 

· I came forward personally to give info immediately verifiable at the scene, carried enough indicia of reliability to justify officer’s forcible stop of ∆

· Frisk reasonable in light of the circumstances under which ∆ detained 

· PO’s action in reaching to spot where gun thought to be hidden constituted a limited intrusion designed to ensure his safety 

· Given stop reasonable, seizure of weapon justified to protect PO’s safety, constituted grounds for arrest, subsequent search of car justified as SITA

· Extension of Terry: 

· PO’s reasonable suspicion not based on the personal knowledge, but on a known informant 

· Crime suspected was not a crime of violence (arguably) b/c was poss’n of narcotics – possessory offense 

· Brennan’s dissent worried extension to possessory offenses would make it a search for evidence, not a tool used to protect the officer’s safety 

· Officers immediately reached into Williams’ waistband and pulled out the gun, did not pat him down, no dispelling (no questions asked etc) 
SUSPECT REQUIRED TO LEAVE CAR

· In course of legal stop of car, PO have an automatic right under Terry to order the driver out of the car
· Pennsylvania v. Mimms 
· Traffic stop for expired license plate, PO ordered ∆ to get out of car, observed large bulge in jacket so frisked him thinking might be weapon

· Safety of officer vs. de minimis interest of indiv. in exposing a little more of himself to PO’s sight b/c stop already lawful
· Passengers may be required to exit (at PO’s discretion)
· Maryland v. Wilson 
· Lawful stop of car for speeding, PO ordered driver and passenger out even though no reason to suspect passenger up to anything, when passenger got out cocaine fell to ground.

· Held:  Mimms bright line rule applied to passengers – PO making lawful traffic stop may order passengers to get out of the car pending completion of the stop 

· While there is not the same basis for ordering passengers out of the car that there is for ordering the driver out (PC to believe driver committed a vehicular offense), additional intrusion on passenger minimal b/c already stopped, now outside instead of inside car 

· Motivation of passenger to use violence to prevent discovery of evidence of more serious crime same as that of driver 

PO can sometimes frisk the interior of a car after a lawful stop

· NY v. Class  
· Traffic stop, VIN no. obscured by papers on dash, PO entered car to move papers away to see VIN and discovered a gun 

· Held:  In order to see VIN no. generally visible from outside car, PO may reach into the passenger compartment of a car to remove papers obscuring VIN after driver stopped for traffic viol. and exited car 

· Only if cannot see the VIN from outside (entry not authorized if visible from outside)
· Doctrinal rationales:

· Web of regulation - vehicles are heavily regulated 

· DEOP in VIN # b/c driver should know PO will need to see it as part of regulatory web

· Cops frisked a place - engaged in a non-intrusive search 

· Brennan dissent: 

· Just b/c state uses regulatory process, doesn't authorize state to search for VIN at every stop

· White dissent:

· Gov’t interest in obtaining VIN doesn't outweigh owner's privacy interest in the interior of the car

WHEN DOES A SEIZURE OCCUR?  LINE B/W STOP AND ENCOUNTER
· Legal test for whether a stop has occurred (Mendenhall – Delgado):

· Feel free to leave → a stop has occurred when a reasonable person would not feel free to leave

· For almost everyone, when PO known to us as such gives an order to stop, very few would feel free to leave 

· Legal test that does not reflect reality and is in practice unworkable:

· If the test is applied literally then a severe restriction on police conduct (b/c they cannot detain w/o reasonable suspicion)

· If uphold police conduct as encounter, ignoring the reality of the std
Bostick – standard for free to leave test presupposes an innocent person 

A person has been seized w/in the meaning of 4th only if, in view of all the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave 
· US v. Mendenhall 

· Woman suspected of being drug courier asked by DEA for license and ticket, produced and given back, agents asked her to accompany them to DEA office which she did and consented to search of person/bags 

· Held:  When Mendenhall approached in airport no “seizure” had occurred, outside of 4th  

· Agents not in uniform, requested did not demand to see ID and ticket, fact ∆ not told had rt to refuse to cooperate and in cooperating acted contrary to self-interest did not indicate cooperation was involuntary  

· Examples of circs might indicate a seizure even when person did not attempt to leave:

· Threatening presence of several officers

· Display of a weapon by an officer

· Some physical touching of the person of the citizen, or

· Use of language or tone of voice indicating compliance w/ PO’s request might be compelled 

· Florida v. Royer 

· Plain clothes POs thought ∆ exhibited all signs of being drug courier, approached him, identified themselves as officers and asked if he’d speak w/ them, ∆ said yes.  ∆ produced his ticket/driver’s license, which were not given back to him 

· Held:  Not free to leave b/c the officer’s retained his airline ticket and driver’s license

· Things that (without more) do not convert an encounter into a seizure:

· Merely approaching someone in the street / public place, asking if willing to answer some questions, and asking the questions 

· Street is a public place, more public the venue the less intrusive ct seems to view the police action 

· Display of authority (ex. identifying as PO) does not convert an encounter into a seizure 

· Person approached need not answer any questions, may decline to listen and walk away 

· May not be detained even momentarily w/o reasonable objective grounds for doing so – refusal to listen or answer does not w/o more furnish grounds for stop 

· INS v. Delgado 

· Held:  INS officers did not seize workers when they conducted factory surveys in search of illegal aliens – even though armed agents posted at all exits (unlikely felt free to leave!) 

· “Police questioning by itself is unlikely to est. a 4th violation – while most citizens respond, fact people do so w/o being told free not to respond does not eliminate non-consensual nature of response”

· U.S.  v. Cardoza

· Looks at behavior of PO (was it coercive?), rather than the subjective state of mind of the individual stopped / or how the reasonable person stopped would feel 

· Alternative form of analysis than in Mendenhall, Royer, Delgado  

· Police conduct, viewed from the totality of the circumstances, must objectively communicate that the officer is exercising his/her official authority to restrain the individual’s liberty of movement before ct will find a seizure occurred

· PO’s conduct would not have communicated to reasonable person that they were attempting to intrude upon ∆’s freedom of movement

· No lights or sirens, PO’s pulled over their car, did not get out of car, didn’t ask ∆ to stop or even approach car, just yelled out window to ask why ∆ was out so late

 Four Tier Analysis for Police Interventions in NYS:
· (1) Request for Information 

· PO may approach an individual for the purpose of requesting information. PO may not forcibly detain, but may request that a person stop so that the information can be requested. 

· In the absence of any indication of criminality, provided there is an objective and credible reason for doing so. 

· NY law provides cannot approach someone for no reason at all 

· Individual approached in a general, non-threatening way for an articulated reason, asked for his name, address, identification, reason for being in the area 

· Can’t request a consent search

· (2) Common law right of inquiry 

· Police may stop an individual w/o use of force for the purpose of questioning where there is a founded suspicion of criminal activity

· (3) Stop 

· Standard of reasonable suspicion 

· (4) Arrest 

· Standard of probable cause 

WHEN DOES A SEIZURE OCCUR IF PURSUIT BY THE POLICE?
· When freedom of movement terminated through means intentionally applied
· Brower v. City of Inyo 
· PO set up roadblock to stop a fleeing suspect, stopped suspect b/c crashed into it, killed 
· Held:  4th Amendment seizure b/c means were intended to and did stop the suspect 

· Intent based test → POs have to intend to stop the suspect by means used 

· When a touching occurs OR when the suspect submits to the chase / lawful show of authority 
· California v. Hodari D.  
· Scalia → 2 types of seizures: 

· (1)  Where PO has physically touched subject

· Mere touching / application of physical force w/ lawful authority, whether or not succeeded in subduing suspect = seizure 

· (2)  Where PO has used a non-physical show of authority 

· Show of authority made to suspect (i.e. chase begun) and the suspect does not yield = no seizure yet 

· Seizure only when the citizen submits/yields to show of authority 

· Not protected by reasonableness inquiry of 4th if do not submit

· Consequences of Hodari → 
· When cops chasing someone, not uncommon for suspect to throw things away which cops retrieve, ∆ makes motion to suppress on the grounds the chase was a seizure of the person w/o reasonable suspicion and these things were inadmissible b/c cops acquiring them as fruit of poisonous tree of unlawful seizure in being chased 

· Hodari says no seizure until suspect submits to cops, so suspect deemed to have abandoned the items, lawfully recovered by PO and admissible against suspect

· Rationale will probably apply:

· (1) if PO says “freeze” or fires a warning shot

· (2) PO puts on flashing lights or sirens, or 

· (3) at airport, agent approaches group of passengers w/ gun drawn and says “baggage search”

WHEN DOES SUBMISSION OCCUR?
· US v. Hernandez 

· Momentary hesitation and direct eye contact prior to flight do not constitute submission to a show of authority 

· Can have an encounter after a stop 
· Ohio v. Robinette 
· Suspect stopped for speeding, PO gave back license, then asked if had anything illegal in car, suspect said no, PO asked to search, suspect consented, drugs found 

· If the stop is over, arguably subsequent encounter is entirely consensual therefore any questions answered and searches consented to valid 

· Suspect does not need to be told stop is over and free to go

· If the stop is not over, then you have extended the beyond the time Terry allows

· Look to force (however minimal) over time 

· If a Terry stop is prolonged unreasonably then the evidence gathered may be inadmissible 

REASONABLE SUSPICION 
Two separate questions arise in determining whether reasonable suspicion exists 

· (1)  The court must investigate the source of the information upon which reasonable suspicion is based; and

· (2)  The court must evaluate whether that information is sufficiently suspicious to justify a stop 

Look at totality of circumstances and ask is there BK and V?
· The two-prong test for PC is still relevant w/ respect to reasonable suspicion b/c still looking for a degree of certainty (albeit less than PC context)

ANONYMOUS INFORMANT
· Alabama v. White

· BK and V relevant in reasonable suspicion context, but lower std to meet
· Even under lesser std., anonymous tip did not by itself provide reasonable suspicion (since it failed to show that the informant’s V or BK)

· BUT was corroboration to the anonymous tip sufficient to meet lesser std. of reasonable suspicion (i.e. predicted future behavior) even though primarily innocent acts and not every detail of tip panned out 

· Tip without corroboration not sufficient for stop 
· Florida v. JL
· Anonymous tip young black guy at a bus stop wearing a plaid shirt was carrying a gun 

· Tip does not justify stop if PO not confirmed BK or V– mere fact I knows some innocent, publicly-knowable details that turn out to be accurate (i.e. physical description) not enough 

· Tip provided no predictive information so PO couldn’t test informant’s BK or V 

· Reasonable suspicion requires tip be reliable in its assertion of illegality not just in its tendency to identify a particular person

· No firearm exception

· Ct. delineates possible exceptions to the corroboration needed for anonymous I tips

· In the case of bomb threat (public safety at imminent risk) or 

· In places where REOPs diminished (i.e. airports and schools) perhaps POs can conduct protective searches 

Test for determining whether reasonable suspicion exists in a given set of circumstances: 

· US v. Cortez 

· Based upon totality of circs POs must have a particularized and objective basis for suspecting the particular person stopped  of criminal activity → from various objective observations, info from police reports, considerations of the modes or patterns of operation of certain kinds of lawbreakers, inferences and deductions that could be made by trained/experienced law enforcement 

PROFILES

· If person engages in a number of acts which, viewed together, make it plausible to believe that he may be a drug courier, may be enough for stop, even though each act alone consistent w/ innocence

· U.S. v. Berry 
· A match b/w certain characteristics listed on the profile and characteristics exhibited by the ∆ doesn’t auto est. reasonable suspicion 
· But fact that a characteristic of ∆ also happens to appear on the profile does not preclude its use as a justification providing reasonable suspicion for a stop 

· US v. Sokolow

· ∆ argued grounds for stopping him were based on drug courier profile, argued (1) POs engaged in mechanical rote decisionmaking that someone appears to meet the profile w/ no analysis applied to whether or not the person is a drug dealer 

· Held:  Reasonable suspicion may be based on a set of facts which can all be innocently explained; evidentiary significance as seen by a trained agent not discounted b/c these facts may be set forth in a “profile” 

· Schaffer – could lead to bad decisionmaking b/c it is rote (not b/c there could not be reasonable suspicion based on the facts) as you can pile innocent fact upon innocent fact and sooner or later it is possible to arrive at reasonable suspicion 

· Held: Agents do not have to use the least intrusive means (encounter rather than stop) to dispel their suspicions 
· Would lead to endless litigation and second-guessing by POs in rapid-moving circs

· Cannot use “overbroad” profile factors for reasonable suspicion 
· US v. Beck
· PO tried to justify stop of a motorist b/c driving through Arkansas in car from CA and CA was a “source state” for drugs 
· NOTE – PO may use broad profile factor in deciding whether to stop a motorist, simply cannot justify the stop by this factor.  If PO had reasonable suspicion to stop the car on other grounds, use of overbroad factor wouldn’t raise 4th issue 
BOUNDARY LINES OF TERRY 
Terry Stop Based on Reasonable Suspicion of a Completed Crime 

· US v. Hensley 

· Robbery suspect stopped based on description from flyer from another police dept. 

· Held:  Stop allowed if PO have reasonable suspicion, on specific and articulable facts, that person encountered was involved in or is wanted in connection w/ a completed felony 

· “Collective knowledge” doctrine allowed one dept./officer to make stop if another officer/dept. had sufficient cause to make the stop and asked for assistance 

FRISK CANNOT BE USED TO SEARCH FOR EVIDENCE 

· Once satisfied that the stopee is not armed and dangerous, PO cannot even briefly extend the frisk

· Minnesota v. Dickerson
· Lawful stop and frisk, PO felt a small object in ∆’s pocket, determined was not a weapon but continued to squeeze and prod object turned out to be crack

· Held:  Terry frisks are justified only for protective purposes → a search for evidence is not permitted under Terry (unless you have a DEOP i.e. Knights) 
· Once officers are assured of their safety, continuing the search goes beyond Terry frisk and becomes an impermissible search for evidence and any conviction will be reversed b/c the cops engaged in a warrantless search  

· US v. Miles

· PO exceeded Terry frisk by shaking small box found in outer pocket of suspect’s clothing where box clearly could not have contained a weapon 

· U.S.  v. Swann

· Wallet theft, suspect patted down and hard object felt in ∆’s sock, pulled out and turned out to be credit cards from stolen wallet 

· Held:  Location of the object in the sock, as well as its hard character and shape made it suspicious – given all circumstances, was objectively reasonable for PO to believe object could’ve been weapon and to seize it to assure not something that could be used to harm him → ct being generous to cops! 

· Note → Touch can sometimes create more evidence 
· If PO stops frisk immediately upon touching something knows from experience to be narcotics, then could develop investigation (w/o search) to develop probable cause 

· Senses (touch / smell) can contribute to probable cause 

FLIGHT FROM THE POLICE 
· Flight from police can be a contributing factor to reasonable suspicion based on facts and circumstances 
· Illinois v. Wardlow
· ∆ fled upon seeing PO in area known for heavy drug trafficking, stopped and patted down 

· Held:  POs had reasonable suspicion under the circumstances to stop & frisk 
· Individual’s presence high crime area, standing alone, not enough to support a reasonable particularized suspicion person is committing a crime (Brown v. Texas) 
· BUT fact that stop occurred in a high crime area one of relevant contextual considerations in a Terry analysis 
· Headlong flight – wherever it occurs – is the consummate act of evasion: it is not necessarily indicative of wrongdoing, but certainly suggestive of it
· Court said this was consistent w/ Royer 

· Flight is more than mere refusal to cooperate so can be an element of reasonable suspicion 

REASONABLE SUSPICION TO FRISK

· US v. Rideau 

· POs patrolling high crime area, stopped man who appeared drunk, man stepped back from PO’s and PO immediately reached out to his pocket feeling gun 
· Held:  Frisk justified b/c PO had reasonable cause to believe ∆ posed threat of harm 
· Emphasized PO’s safety especially at risk given time and location of the stop (at night, in high crime area where carrying of weapons common)  
· Dissent:  ∆ searched not b/c of anything did but b/c of his “status” → person in a bad part of town where people presumably do not belong at night/on street unless up to no good 

FRISK OF PLACE

· Can frisk a place where weapons may be concealed 

· Michigan v. Long 
· ∆ stopped, out of car then began to walk towards passenger compartment, officer flashed light into car and saw knife on seat, protective search conducted of passenger compartment 

· Held:  Terry permits a limited examination of an area from which a person, who PO reasonably believe is dangerous, might gain immediate control of a weapon

· Can look only in those parts of passenger compartment where weapon might be placed or hidden → consistent w/ Terry’s purpose of police protection

· US v. Brown 

· Allowed search of locked glove compartment on reasonable suspicion
· Concluded since weapons and violence are frequently associated w/ drug transactions, POs reasonably believed that the individuals w/ whom dealing were armed and dangerous 

· Another case allowed cursory search of nearby effects close by suspect (overalls)

FRISK OF 3RD PERSONS WITH STOPEE
· US v. Berryhill  

· “Automatic companion” rule → companion of an arrestee could automatically be subject to a frisk – even if the companion presents no risk of harm to the officer on the facts 

· Ybarra v. Illinois  

· Frisk of bar patron simply b/c present in bar when search warrant executed not upheld 

· Patron’s mere presence in bar not enough to provide a reasonable belief that he posed a risk of harm to the POs and no specific facts shown to indicate he was armed / dangerous

· US v. Reid  

· Upheld frisk of ∆ after POs saw him exit suspected crack house they were about to search 

· Commonsense suggests person exiting small private residence containing drugs much more likely to be involved in drug activity occurring there than someone merely present in a public tavern 

THE LINE BETWEEN STOP AND ARREST
Have the cops done more than is permitted under Terry? 

· Argument that more was done during the stop than Terry permits (without PC), so unlawful arrest. 

Boundary line b/w a stop and an arrest is going to be informed by: 

1. Time 
a. Terry allows a certain amount of time

b. U.S. v. Sharpe 
i. Time b/w initial stop and arrest was 30 – 40 mins 
ii. Terry has time limits – but SCOTUS rejected imposing absolute time limit 
iii. Examine whether PO diligently pursued a means of investigation that was likely to confirm or dispel their suspicions quickly, during which necessary to detain the ∆

1. Look to law enforcement needs – legitimate ones are problem radioing for outstanding warrants, wait for more experienced PO or drug dog 
2. Force 

a. Terry allows a forcible stop 
b. Cts relied on Terry and Adams to uphold use of handcuffs and guns where there is reasonable suspicion to believe they are necessary to protect PO from harm 
c. US v. Merkley
i. Safety may require POs to freeze temporarily a potentially dangerous situation, so display of firearms and the use of handcuffs may be part of a reasonable Terry stop 
3. There is some combination of force and time that will convert a stop into an arrest: 
a. If the amount of force is very intense, time shorter 
b. If amount of force is minimal, time longer 
i. Boundary line will be adjudicated under reasonableness and balancing, but in end will be judged by force extended over time 
4. Most common techniques allowed in stop:

a. Preliminary investigation of suspect’s identity, and questioning concerning the suspicious circumstances giving rise to the stop 

b. PO may also verify info obtained from the suspect by communicating w/ others, or by conducting preliminary investigations such as vehicle registration check, license check, or computer search for outstanding warrants 

c. Cts also permitted detention on reasonable suspicion to conduct a dog sniff 

5. If during stop to investigate crime A, PO obtains reasonable suspicion to investigate crime B, detention can be extended to investigate crime B even though the initial justification for the crime no longer exists 
a. Answering questions is voluntary 
FORCED MOVEMENT IN THE FIELD (for identification)
· PO may sometimes transport someone stopped to another location i.e. for identification purposes by witnesses 

· People v. Hicks 

· Balance b/w the need and the intrusiveness→ Terry allows investigation and during the duration of the stop b/c PO are supposed to confirm or dispel suspicion 

· Witnesses w/in quarter mile of stop, one min away by car, had just seen perps and would either identify ∆ (so arrested) or not identify (so released) so speed valuable both to law enforcement and ∆

· But if POs take the suspect to the victim, have done a show up not a line up

· Asked the victim of crime to identify a suspect out of an array of one and begin to create the risk if mis-identification, so this is a balancing judgment to be made

· In reviewing show-ups and line-ups, SCOTUS asks (1) is the technique used unnecessarily suggestive? and (2) that the unnecessarily suggestive procedure lead to an irreparable likelihood of mis-identification (this is a very hard standard for ∆ to meet) 

· The risk of mis-identification goes up dramatically when identification is across racial or ethnic lines 

· Hayes v. Florida 

· ∆ taken to stationhouse for fingerprinting on reasonable suspicion was a rapist 

· Held:  Cannot take ∆ to stationhouse and fingerprint w/o his consent or probable cause
· Brief detention in the field for fingerprinting may be allowed where there is only reasonable suspicion but not probable cause 

· Hibel v. Sixth Judicial District of Nevada

· Held: 4th does not prohibit arresting someone for refusing to identify themselves 
· Questions of suspect's ID are routine part of Terry stops, and obtaining suspect's name serves important gov’t interests

· Statute required stopee to state name orally or communicate it by other means - a choice that the suspect may make – does not require written identification document 

· PO cannot arrest suspect for failure to identify himself if request for ID is not reasonably related to circs justifying the stop

FORCED MOVEMENT IN THE FIELD (for interrogation)

· Dunaway v. New York

· Police took ∆ to stationhouse for questioning based on reasonable suspicion – conviction overturned 

· Held:  Have to have PC to transport back to stationhouse and interrogate b/c reasonable person would interpret this as an arrest, not a stop

· Problem of interrogation→ prospect of incommunicado stationhouse interrogation (animated majority in Miranda) 

· Kaupp v. Texas 

· ∆ juvie suspected of murder, PO did not have PC to arrest, entered his house at 3am, went to bedroom, woke him, handcuffed and transported him in patrol car while in his undies 

· Held:  Forced transportation and interrogation of a suspect constitutes an arrest for which probable cause is required 

SEARCH INCIDENT TO ARREST
Test = AIC (Area of Immediate Control) 

· Chimel v. California 
· Arrested ∆ in home w/ arrest warrant, searched entire home for burglarized items incl. asking wife to open drawers 

· Held:  Can search arrestee’s person and the area “within his immediate control” – construing that phrase to mean the area from within which he might gain possession of a weapon or destructible evidence

· No justification to search any room other than that in which the arrest occurs – or for searching through all the closed or concealed spaces in that room itself 

· Rationales (based on exigency):
· (1) Preventing harm to the officer; or (2) the destruction / concealment of evidence 

State and lower federal cts have interpreted requirements of Chimel SITA test fairly loosely 

· Most cts have applied the automatic-opening rule of Belton to searches of items in the grab area, i.e. briefcases, even when car not involved 

· U.S. v. Lucas 

· Lucas arrested in kitchen, taken out of room.  2 friends at kitchen table.  PO opened cabinet and found gun. 

· Held:  Upheld search as valid warrantless SITA → POs searched a cabinet in small kitchen immediately after handcuffing ∆ while two of his friends not handcuffed still at table.  

· Concern w/ officer safety

· But gun no longer in AIC, rationales for giving gov’t such extraordinary power (1/2 above) gone and the search is no longer reasonable 

· Gives officers far too much discretion (see Scalia’s dissent in Thornton) 

Even if no exigent circumstances, PO may sometimes enter other areas of premises per Maryland v. Buie, to engage in a protective sweep (limited to areas where person may be hidden and not auto. like SITA)

· Balance nature of the intrusion vs. privacy

· PO safety vs. remaining privacy of the ∆ (privacy interest which has not yet been diminished by fact of arrest)

· Distinguish Hicks b/c protective sweep is not a search for evidence, rather to protect officer safety

SITA may occur before arrest so long as PC to arrest (Rawlings v. Kentucky)

· Probable cause must already exist; PC cannot be created by the SITA! (Smith v. Ohio)

TIME
· U.S. v. Chadwick  
· Arrest, footlocker seized, opened/searched 1 hr later and after suspects incarcerated 

· Held:  Search invalid b/c not SITA if “remote in time or place from the arrest” 

SPACE OF GRAB AREA – where arrestee was at time of arrest? or where is at time of SITA?

· Davis v. Robbs

· Upheld seizure of a rifle that had been in close proximity to arrestee at time of arrest 
· U.S. v. Abdul Saboor


· Grab area should be determined as of the time of the arrest, not at the time of the search.  

· PO’s search of an area after arrestee had been taken out of the room permissible b/c otherwise perverse incentive to keep arrestee in area where has access to dangerous weapons while POs search

· But see U.S. v. Myers
· Arrest power grab area must be determined as of the time of the search,

· So search of bag illegal when occurred after ∆ was restrained and under control of two armed POs

CREATING GRAB AREA (impermissible)
· U.S. v. Perea 

· ∆ arrested, brought to duffel bag from trunk of car, then searched bag

· Held:  Search of bag illegal b/c arresting agents are not allowed to simulate circumstances warranting application of SITA merely by bringing the item they wish to search into the area near the person arrested or vice versa

POST-ARREST MOVEMENTS
· Washington v. Chrisman 
· Kid arrested for underage drinking, no ID, agreed PO could accompany him back to dorm room to get his id, standing in the doorway PO saw roomie w/ pot 

· Held:  Once PO made valid arrest, PO permitted to remain w/ the suspect at all times  
· Roving SITA
· Mere possibility suspect may escape or gain access to weapon enough to permit PO to “remain at ∆’s elbow.”  Since PO had right to be in room to monitor movements of suspect, anything w/in plain view could be lawfully seized w/o warrant 

· On remand, WA State found this extension of Chimel was invalid under WA State Constitution (federalism)

· U.S. v. Butler 

· Suspect arrested outside without shoes, broken glass everywhere, POs directed ∆ to go inside for shoes, followed him as did so and saw/seized illegal weapons in house 

· Held:  POs action proper b/c acted out of a concern for ∆’s welfare and police may conduct a limited entry into an area for purpose of protecting the health / safety of an arrestee 

SEARCHES OF THE PERSON INCIDENT TO ARREST

· Full search of the person allowed for every custodial arrest
· U.S. v. Robinson
· Does not matter what you are arrested for – applies to any full custodial arrest even w/o an apprehension of danger or fear of destruction of evidence 
· Emphasizes the prolonged nature of the contact b/w officer and suspect will be transporting AND ad hoc nature of the decision that has to be made 

· Powell (concurrence): fact of arrest abates the privacy interest in person
· Does not matter how minor the violation is, so long legislature has authorized arrest as option for crime 

· Atwater v. City of Lago Vista
· If arrest is lawful, then Robinson search is lawful 

· Atwater and Robinson create incentives to make arrests to get a ‘free’ search of the person and the AIC (and under Belton of the car)

· Subjective belief / hope / motivation of PO irrelevant so long as a lawful arrest for some criminal violation 

· Whren v. United States
· ∆s violated minor traffic violation, not related to the suspected illegality (drug poss’n)
· Held: Regardless of whether PO subjectively believed that the occupants of a car may be engaging in some other illegal behavior, a traffic stop is permissible as long as a reasonable officer in the same circumstances could have lawfully stopped the car 

· Note → no need for balancing here b/c PC exists which = 4th balancing 

· If PO has PC to believe traffic (or other) law has been broken, may stop even if  motive in so doing is to seek evidence of some other crime for which do not have PC or even RS → pretext ok! 
· In reality, without PC of a drug crime, cops can now follow a car around for days until they break a traffic reg. (or will simply say that the suspect broke a traffic reg.)

SEARCHES OF AUTOMOBILE INCIDENT TO ARREST
· Passenger compartment of a car deemed to always be w/in AIC (does not apply to trunk)
· New York v. Belton 
· Car stopped for speeding, PO smelled pot and envelope w/ pot name on it, arrested occupants, placed all at distances of 50 – 100 ft from car, searched passenger compartment and zippered pocket of leather jacket in backseat
· Search upheld per Chimel SITA and DEOP in car → “passenger compartment generally, if not inevitably w/in AIC” even if suspect’s are away from the car / handcuffed 
· Container’s in AIC can be opened / searched 

· Dissent:  Fictionalized the AIC w/ respect to cars b/c  passenger compartment in Belton not under AIC 
· Upheld search of car when occupant was outside car when was arrested

· U.S. v. Thornton 
· Suspect arrested yards away from the car walking into a bar 

· Scalia (concurrence) would only allow automobile searches sometimes 

· Limit Belton searches to where it is reasonable to believe evidence relevant to the crime of arrest might be found in the vehicle 

· Must be some kind of nexus b/w crime named and some degree of reasonable belief that evidence associated w/ it would be found in car
· So limit Belton, but expand Chimel  

· Attacks the empirical basis of Belton also that there is a danger to an officer from the AIC when suspect already in custody (handcuffed or otherwise restrained) 

WHERE NO ARREST TAKES PLACE
· Knowles v. Iowa
· ∆ stopped for speeding, could’ve been arrested, but PO issued ticket then conducted full search of car finding drugs 

· If PO don’t arrest driver (even if could’ve done so) can’t rely on valid stop to justify full search of car or occupants (simply Terry situation)
· SITA premised on need to protect PO safety/avoid destruction of evidence; not strong here 
· May order driver / passengers out of car (Mimms / MD v. Wilson), can frisk driver or car (Michigan v. Long) and speeding already observed so no risk to evidence 
AUTOMOBILE EXCEPTION (aka Carroll Doctrine) 
· Allows searches of cars w/o warrants BUT must have PC car contains evidence of criminal activity 

· Car is mobile, even can escape while you get a warrant

· So mobility = exigency, so if have PC can dispense w/ a warrant 

· Chambers v. Maroney 
· Car’s occupants arrested, car driven to station and searched there  

· Held:  Warrantless searches of seized cars permissible once back at police station 
· Debatable proposition which is more intrusive searching car w/o a warrant, or seizing the car and later searching w/ warrant car

CONTAINERS 

Greater REOP in containers (moveable chattel) outside of cars (DEOP in cars)

· U.S. v. Chadwick 

· Held:  Mobility of footlocker justified its seizure upon PC, but warrant required to open and search footlocker – unless emergency circs rendered seizure insufficient to protect the state interest (i.e. footlocker was ticking)

· Rationale was that there is a greater privacy interest in containers out of cars 

· Full REOP in our briefcases as we walk down the street – probable cause will allow seizure w/o a warrant but not a search 

· Luggage contents not open to public view, no regular inspections on continuing basis and main function not for transport but repository for personal effects 

CONTAINERS IN CARS
· U.S. v. Ross 

· Held: If POs have PC to search a car, then they can search a container found in the car w/o a warrant
· Rationale that if the warrant is excused (cops can search the “car” without a warrant) then they can search every place in the car where they could have searched had the warrant not been excused but obtained.   

· Contraband goods rarely strewn across trunk or floor of car 

· Creates a tension b/c can search container if vague information given, versus a specific description of the item to be searched 
PC only w/ respect to a container in car – allows search of the container w/o warrant if PC to believe contraband or evidence located inside 
· California v. Acevedo 

· PO saw ∆ leaving house w/ paper bag similar to one they had seen earlier containing marijuana, ∆ put bag in trunk and drove away, POs stopped ∆ and searched trunk/bag
· If PO have probable cause to believe that a container contains contraband, they may wait until container is in the car, stop car, seize/open container all w/o a warrant
· Overrules Sanders → which had held if PO have PC to believe that container contains contraband, and is put in car, container may not be searched w/o warrant or exigent circs  
Acevedo has not eliminated issues relating to scope of the search!

· Vague tip drugs in car allows POs to look all over car – so incentive for POs to train Is to be vague

· If PO told drugs in specific container / or place (trunk) and not there, can POs look all over car?  

· U.S. v. McSween 

· Where PO smelt burnt pot, he had probable cause to search under the hood of ∆’s car, even though a search of passenger compartment had turned up nothing 

· U.S. v. Nielsen  


· Where PO smelt burned pot, and search of passenger compartment turned up nothing, search of trunk illegal 

· U.S. v. Johns  

· Customs seized packages from trunk of car and search 3 days later, PC but no warrant 

· Held:  Ross would’ve authorized warrantless search of containers when were removed from trunk, other cases i.e. Chambers would’ve authorized a delayed search of the vehicle itself
· No reason to distinguish b/w delayed search of vehicle and delayed search of containers w/in it 
· Does not mean no time limits on how long PO can hold w/o searching, but up to O to show that the delay was so long as to be unreasonable b/c adv. affected privacy or possessory interest

Allowed to search passenger’s property in car (not search of passenger’s person)
· Wyoming v. Houghton 

· Driver did drugs, no PC as to passenger, searched her purse in car 
· Held:  POs w/ PC to search a car may inspect passengers’ belongings left in the car capable of concealing the object of the search  
· Passengers like driver’s have DEOP in property they transport in cars 
· Passenger will often be engaged in common enterprise w/ driver so don’t want to allow criminals to hide evidence in passenger’s belongings if not subject to search  

· Relied on Ross → if PC to search lawfully stopped car, PC to search every part of vehicle / contents that may conceal object of search – and – Zurcher → critical element in reasonable search not that owner of property is suspected of crime but PC to believe specific things to be seized located on property
· U.S. v. Di Re
· Held:  PC to search car did not justify a body search of passenger 
· Can you search persons in the car as if they were containers?  Sometimes – look for the nexus b/w the person suspected, the crime suspected and the search (balance against strong REOP in person)

EXIGENT CIRCUMSTANCES

No warrant but still need probable cause! 

HOT PURSUIT
· If officers are in hot pursuit of a suspect, will excuse arrest warrant and will also excuse a search warrant where a search of an area must be conducted in order to find and apprehend suspect 

· Warden v. Hayden 

· Held:  Warrantless search was justified by hot pursuit exception 

· POs had right, in these emergency circumstances, to search the washing machine to look for weapons and seizure of clothing thus permissible under plain view doctrine 

· Hot pursuit doctrine based on premise that suspect knowing he is being pursued may seek to escape or destroy evidence or create threat to public safety → cannot apply where suspect does not know that he is being pursued by police (see Welsh) 
· Can be very short pursuit 

· U.S. v. Santana 

· POs w/ PC told ∆ was under arrest while she was standing in door of home, she retreated into house and officers followed her in 

· Held:  POs permitted to follow ∆ into house w/o warrant under “hot pursuit” b/c doctrine to ensure that a suspect may not defeat an arrest which has been set in motion in a public place by retreat into a private place

· Didn’t matter pursuit ended almost as soon as it began

PUBLIC SAFETY
· Warrant excused if the delay in obtaining a warrant would result in a significant risk of harm to the police or to members of the public, even if later turns out was no real risk 

· Brigham City v. Stewart  

· Held: PO may enter w/o a warrant where they have a reasonable objective belief that someone inside is seriously injured or about to be seriously injured 

· Subjective intention of the PO irrelevant if objective circumstances indicate that someone injured or about to be 

THE RISK OF DESTRUCTION OF EVIDENCE  
· If evidence will be destroyed in the time it takes to obtain a warrant, then the warrant requirement is excused 

· Vale v. Louisiana  

· Emphasized fact-based nature of the exigent circs. inquiry

· Held:  Exigent circs. did not exist to search ∆’s home when arrested outside home for engaging in drug transaction and no indication anyone inside destroying evidence 

· Notwithstanding Vale, in many cases an arrest will create exigent circumstances due to the risk that the arrestee’s friends, family or associates will destroy evidence

· U.S. v. Chavez 

· Exigent circs allowed warrantless entry into garage where lights were turned off shortly after drug seller arrested in front of garage 

· U.S. v. Socey 

· Standard for determining whether exigent circs exist after an arrest:
· PO can show an objectively reasonable belief that contraband is being, or will be, destroyed within a home if he can show (1) a reasonable belief that 3rd persons were inside a private dwelling, and (2) a reasonable belief that these 3rd persons are aware of an arrest of a confederate outside the premises so that they might see a need to destroy evidence 
· Exigent circs. existed when arrest made outside house in which large-scale drug operation conducted
· Ct. also emphasized drugs easily destroyed 
· Illinois v. McArthur 

· ∆’s wife told POs drugs inside, one PO went to obtain warrant, ∆ told could not reenter premises unless accompanied by PO, did so several times in 2 hrs while warrant obtained

· Held:  POs have authority to maintain the status quo while warrant is being obtained 
· PO had probable cause to believe that home contained evidence of a crime, 

· PO had good reason to fear unless restrained ∆ would destroy drugs before warrant obtained

· PO made reasonable efforts to reconcile law enforcement needs w/ personal privacy – neither arrested nor searched trailer before warrant and allowed ∆ into home 

· PO imposed restraint for no longer than necessary to get warrant (limited period of time)

SERIOUSNESS OF THE OFFENSE
· Mincey v. Arizona  

· Rejected “scene of the homicide” exception to the warrant req’t, must show exigent circs 
· May make quick warrantless search of area to see if other victims or killer still there though 

· Welsh v. Wisconsin 

· Held:  DUI is a minor offense and exigent circs will not allow arrest in home w/o a warrant 

IMPERMISSIBLY CREATED EXIGENCY 

· U.S. v. MacDonald 

· Officers knocked-and-announced presence, heard shuffling, battered down door 

· Held:  When PO act in entirely lawful manner, do not impermissibly create exigent circs. 

· Exigent circs are not to be disregarded simply b/c suspects chose to respond to the lawful conduct by attempting to escape, destroy evidence etc 

· PO’s activity that created the exigency was objectively lawful – even though apparent the POs acted w/ the intent to create a situation in which the suspects would attempt to destroy evidence
· Under this view, there is no impermissible creation of exigency unless the creation itself is an illegal search or seizure 

· Other cts. have held police activity that is not illegal itself can nevertheless constitute impermissible creation of exigent circs 

· U.S. v. Timberlake 

· POs knocked on door of suspected drug den w/o warrant and announced presence 

· Held:  Entry invalid b/c there was no evidence that by knock and announce PO intended anything other than a warrantless search of the apt. 

· Depends upon the primacy of the warrant clause 

· Can construct a reasonableness argument to fall on either side;  PO conduct will often be lawful/reasonable, so whether cts say evidence must be excluded or not really comes to this

· PO not required to go out of their way to avoid creating exigencies

· BUT if PO can foresee an exigency would arise at a certain time in the future, and have a strong PC and ample time to obtain a warrant before that exigency arises, then opportunity to obtain a warrant precludes the later invocation of the exigent circumstances exception 

ADMINISTRATIVE SEARCHES
Primacy of the warrant clause 
· Camara v. Municipal Court 

· HO refused warrantless entry by health inspector who wanted to inspect per to housing code 

· 4th applies - health inspector needs warrant BUT does not need PC that a particular house is in violation of code in order to get a warrant 

· Regulatory scheme allowing for health/safety inspections not dependant on PC to believe particular premises desired to be searched is in violation (not based on individualized suspicion) 

· Has to be a regulatory scheme all are subject to, calling for periodic inspections, with published standards, inspections have to be reasonably related to a legitimate governmental purpose 

· PC = PC to believe that the regulatory scheme is reasonable, that legislative / administrative standards exist 
· Want warrant to legitimate official (but a badge does this)
· Want to limit discretion (but do that by publishing a legislative scheme) 

Burger blurs the distinction b/w an ordinary law enforcement search and an administrative search 

· New York v. Burger 

· Plainclothes POs entered ∆’s junkyard to conduct an inspection pursuant to stat regs. 

· Held: Statutory scheme not unconstitutional 

· NY said unconstit b/c authorized searches solely to uncover evidence of criminality, ct. also noted inspectors were POs 

· Criteria that must be met for a warrantless search (even for a business in a pervasively regulated industry) to be deemed reasonable:

· (1) A substantial gov’t interest must inform the regulatory scheme 

· Here was deterrence of car theft

· (2) Warrantless inspections must be necessary to further the reg scheme

· How does a warrantless search help?

· (3)  Scheme must be a constitutionally adequate substitute for a warrant

· Limitation as to what premises / location may be searched 

· Where you look, what you look for and what crime relates to 

· Puts O on notice 

· Anytime it is a heavily regulated industry there is no balancing of REOP vs. intrusion b/c per se passes test (DEOP)
SPECIAL NEEDS
ORIGINS

· New Jersey v. TLO

· Held:  Ct. identifies special need in school safety as justifying warrantless search of student on reasonable suspicion

· Doctrinal beginning of special needs → Searches of parolee’s homes (Knighton), searches of the workplace of public employees, railway employees for RR safety (Skinner), searches of customs employees (Von Raab), drug testing of gov’t employees 

LIMITATIONS

Cannot be for ordinary law enforcement purposes → but are warrantless and without suspicion
· Identify whether there is a special need? 

· Is there a nexus b/w the special need and the solution? 
· Skinner, Scalia’s dissent in Von Raab, Chandler
· How intrusive is the solution itself?

· Need to identify the individual’s interest? 

· Balance the indiv. vs. State interest 

· DNA cases show there is a narrowing of difference b/w ordinary law enforcement and “other needs” law enforcement, special needs is growing and encompassing ordinary law enforcement 

· Cases allowing gov’t intrusion are increasing and the intrusion starting to resemble ordinary law enforcement more and more 

(1) Have to ask whether searches pursuant to the scheme are part of ordinary law enforcement or not? 
· Balance private vs. state interest
· Skinner v. Railway Labor Executives Ass’n

· Allowed blood, breath and urine testing of entire train crew after any major accident 

· Majority says the intrusion was minimal both in the taking of the sample (the seizure) and the analysis of the sample (the search) 

· Program reasonable even though testing w/o individualized suspicion b/c privacy interests implicated by search minimal and important gov’tl interests 

· There are substantial privacy interests in the balance though – disingenuous to say no EOP

· Compare to MacWade v. Kelley
· (1) Give advance notice b/c less intrusive if have notice it is coming up, (2) inspections in public – Mendenhall v. Royer – b/c would raise the force level so could argue forcible stop),  (3) right to walk away and f someone walks away does not rise level of suspicion to reasonable suspicion or probable cause (4) not read anything in bag (Hicks – did not want to have to litigate whether someone’s personal diary was in plain view, especially as this had nothing to do w/ the purpose of the program

·  2nd cir. recognized that subway riders have a full REOP (in their containers/bags) and State needs special reason to get around the warrant requirement  

· Got around REOP by analogizing to airport magnetometers, which were universally upheld when challenged in 1970s (Edwards), where cts did not find passengers had a DEOP but still upheld the use of the devices 
· 2nd Cir. found a DEOP is not necessary for a special needs search 
· Unlike the language in Skinner which attempted to argue that there was a DEOP for testing, seems that a DEOP is not necessary to a special needs search (citing magnetometer cases and MacWade) 

· National Treasury Employees Union v. Von Raab 

· Upheld drug testing of Customs Service employees – those who (1) carried firearms, (2) those who did drug interdiction work and (3) those who handled classified docs 
· Drug-testing served special needs beyond criminal law enforcement – need for safety / ensuring customs agents controlling flow of drugs into country not on drugs 

· Employees in those positions (1 and 2) had DEOP 

· Scalia in dissent:

· Neither the frequency of drug use nor connection to harm demonstrated or even likely 

· Also need sufficient nexus b/w purpose and scheme

· Chandler – Π was a party candidate that said gov’t had no business testing him for drug use, held was pure symbolism 
· So even after identify a special need, not foregone conclusion that something so intrusive as drug testing is really necessary to solve the problem 
(2) What the primary purpose of the scheme is? (Edmond and Ferguson)

· Ferguson v. City of Charleston 

· Pregnant women drug tested, counseling under threat of arrest
· Held:  Primary purpose of the program use of criminal law to force women into treatment & extensive involvement of law enforcement at every stage of the policy, not w/in category of “special needs”
· Purpose actually served by searches indistinguishable from the general interest in crime control 
· Distinguishes New York v. Burger 

· There used “plain admin. purposes” to reject contention designed to gather evidence and enable criminal convictions, discovery of evidence of crime merely incidental to purposes of admin. search
· Here, policy specifically designed to gather evidence of violations of penal laws 
ROADBLOCKS
· Upheld temporary sobriety checkpoints 
· Michigan Dept of State Police v. Sitz  
· Applies Terry balancing to uphold, not special needs – per Terry reasonableness analysis don’t need a special need beyond criminal law enforcement to support a stop at a fixed checkpoint 
· Intrusion of sobriety checkpoints extremely limited versus State’s heavy interest in eradicating drunk driving

· Driver can see other vehicles being stopped, can see visible signs of PO authority and much less likely to be frightened or annoyed by the intrusion 

· Ct will not override legislative judgment that this is a reasonable way of creating deterrence
· Illinois v. Lidster  

· Highway checkpoint where PO stopped motorists to ask about completed crime

· Balancing – relevant public concern was grave (investigating fatal crime) and stops interfered only minimally w/ liberty of sort 4th seeks to protect

· Distinguished Edmond b/c primary purpose here not to determine whether car’s occupants committing a crime, but to ask for help in providing information 

Struck down drug checkpoints on theory primary purpose to enforce criminal law 
· City of Indianapolis v. Edmond

· Highway checkpoint program to intercept illegal narcotics 

· Held:  Contravenes 4th b/c primary purpose of narcotics checkpoint program to uncover evidence of ordinary criminal wrongdoing (ordinary crime control) 

· When purpose is ordinary crime control, need individualized suspicion for stop
· Distinguishes Sitz, Martinez-Fuerte, Prouse (checkpoint for driver’s licenses)
· Designed primarily to serve purposes closely related to the problems of policing the border or the necessity of ensuring roadway safety (public interest in safety)
· Rehnquist dissent: 

· Would apply Terry balancing analysis and uphold such roadblocks for ordinary crime control – majority adds a new non-law-enforcement primary purpose test 

· U.S. v. Davis
· Checkpoint to enforce traffic laws not invalidated by secondary purpose of drug interdiction 

CONSENT SEARCHES

VOLUNTARY CONSENT

· Search based on is reasonable even in the absence of a warrant or any articulable suspicion 

Consent must be voluntary under the totality of the circumstances

K relevant, not dispositive, for consent searches (do not need VKI so different from Miranda) 
· Schneckloth v. Bustamonte 

· Search upheld where PO did not advise ∆ had right to withhold consent

· Knowledge of right to refuse consent is only one factor to be taken into account 

· Relies on the absence of state coercion

· Consent in this case voluntary as suspect not under arrest, PO used no force and made no threats, and the suspect expressed no unwillingness to consent 

· U.S. v. Drayton  

· Upheld searches of bags and persons made during a bus sweep

· While PO did not inform suspects of their right to refuse consent, did request permission to search and the totality of circs. indicates their consent was voluntary – so search reasonable 

PO not permitted to consider a refusal to permit consensual search as evidence of guilt 
Non-exclusive list of factors whether consent voluntary under totality of circs (none dispositive)

· U.S. v. Gonzalez-Basulto 

· (1) the voluntariness of the ∆’s custodial status 

· Watson voluntary consent even though ∆ under arrest
· Consent can be extracted in all types of custodial situations 

· U.S. v. Hidalgo – consent voluntary even though ∆ arrested by SWAT who broke into house in early morning hrs, forced him to ground at gun point 
·  (2) the presence of coercive police procedures 

· U.S. v. Duran – ∆ consented after POs told her they’d obtain warrant if did not

· Consent valid – PO may have induced ∆ to grant consent, but not coercive under 4th b/c threat was firmly grounded as had PC from ∆’s statements 

· Reasonable but erroneous belief that PC exists, consent search upheld

· Should mirsreps by POs invalidate consent? (undercovers use trickery)  

· U.S. v. Ivy – ∆ told if did not consent search warrant would be sought, he and g/f would be arrested and baby placed in foster care 

· Consent involuntary – hostile police action against a suspect’s family is a factor which significantly undermines the voluntariness of any subsequent consent given by the suspect 

· PO’s statements to the effect that he would obtain a warrant if the suspect did not consent to the search does not taint the suspect’s consent to a search.  But here agent’s remarks went far beyond a mere reference to the fact that he could obtain a warrant – made to induce fear and apply pressure 

· (3) the extent and level of the ∆’s cooperation w/ the police 
· U.S. v. Worley – suppression granted after determining ∆’s statement “you’ve got the badge, I guess you can” did not indicate consent to search

· Bumper v. North Carolina – consent cannot be shown by mere acquiescence to a lawful show of authority 
· Silence is not consent 

· (4) the ∆’s awareness of this right to refuse consent 

· Shcneckloth voluntary consent even though ∆ was unaware of his right to refuse

· (5) the ∆’s education and intelligence 
· U.S. v. Zapata – Mexican national consented to search, later claimed Mexican nationality taught him to be afraid of police so complied

· Consent valid – while attributes like age, gender, education and intelligence of the ∆ have been recognized as relevant, an intangible characteristic such as attitude towards authority is inherently unverifiable and unquantifiable 

· (6) the ∆’s belief that no evidence will be found 

· Mendenhall categorically rejected this factor b/c while suspect may later regret having given consent, the question is not whether acted in ultimate self-interest, but whether acted voluntarily 

· Weak showing by gov’t on several of the factors substantially increases the likelihood that consent will be found involuntarily
THIRD PARTY CONSENT
ACTUAL AUTHORITY
Test → joint authority over the premises means 3rd party can give binding consent
· U.S. v. Matlock 

· Footnote 7 – Rests on mutual use of the property by persons generally having joint access or control for most purposes, so that it is reasonable to recognize that any of the co-inhabitants has the right to permit the inspection in his own right and that others have assumed the risk that one of their number might permit the common area to be searched 

Line drawn b/w ∆ at the door vs. ∆ nearby but not present in order to dispute consent 
· Georgia v. Randolph

· Held:  A warrantless search of a shared dwelling for evidence over the express refusal of consent by a physically present resident cannot be justified as reasonable as to him on the basis of consent given to the police by another resident

· If a potential ∆ w/ self-interest in objecting is at the door and objects, the co-tenant’s permission does not suffice for a reasonable search, whereas the potential objector, nearby but not invited to take part in threshold colloquy loses out
· i.e. in squad car already (cannot have been removed by police simply to get consent though) or asleep in apt. 

· PO need not seek out the potentially objecting co-Ts before acting on consent of one co-tenant so could wait for person to leave then get consent 

· Case conflicts w/ Matlock FN 7 which uses  privacy rationale (shared premises w/ another so DEOP), Ct. in Georgia bases on social expectations – also an arbitrary line 
APPARENT AUTHORITY 
Reasonable mistakes allowed (but not mistakes of law)
· Illinois v. Rodriguez 

· PO reasonably believed ∆’s g/f who gave consent still lived in apt.

· The officers’ reasonable belief that the friend had authority to consent validated the entry 

· U.S. v. Brown 

· Rodriguez does not validate a search premised on an erroneous view of the law 

But PO have duty to investigate extent scope of apparent authority

· U.S. v. Dearing  

· PO not allowed to proceed on theory that ignorance is bliss – should have inquired into the extent of the babysitter’s authorized access to his employer’s bedroom 

SCOPE OF CONSENT

· Search beyond the scope of consent cannot be justified as a consent search 

· Determined by std of objective reasonableness
· Florida v. Jimeno  

· PO could reasonably conclude that when suspect gave general consent to search car, also consent to search of a paper bag lying on the floor of the car 

· After Jimeno, it is up to the citizen rather than PO to clarify any ambiguity re. the scope of consent 

· U.S. v. Berke 

· Consent to officer’s looking into bag allows a thorough search of the bag, ∆ did not ask for clarification of what officers meant when they wanted to “look” 

· While ambiguity is construed against the citizen, there are certainly situations in which the officers’ search will be beyond what could be reasonably contemplated by the consent 

· U.S. v. Turner
· ∆ consented to search of home for signs of a fleeing assailant, POs looked through his computer – unreasonable 

REVOKING CONSENT
· Consent cannot be revoked retroactively after the officer has found incriminating information

· U.S. v. Dyer 

· Revocation must be made before search completed; must be clear and explicit 
· U.S. v. Lattimore  

· Refusal to sign a written consent form does not constitute withdrawal of oral consent 

· Revocation of consent cannot be considered suspicious – but is fact specific!

· U.S. v. Carter 
· Upheld search after consent was revoked b/c of the suspicious sequence of events that surrounded the withdrawal of consent 

CREDIBILITY
· Consent cases often come down to a credibility determination b/w PO and ∆

· Cts routinely find POs to be more credible than ∆s 

· Tesilying – PO often commit perjury on the witness stand 

WIRETAPPING
REOP test

· Katz v. U.S.

· Held:  4th Amendment applies  electronic surveillance whenever it violated a person’s justifiable expectations of privacy (4th protects people, not places)
· CPA test (const’lly protected areas) to REOP test

· Now some areas get more protection than others, so CPA is sort of relevant in determining existence of a REOP
Ask → a REOP in the words? 
· Notion that all words recorded for future use violate a certain expectation of privacy so Ct uses an assumption of risk analysis.  

· A assumes risk in talking to B that B could be a gov’t agent who’ll reveal his guilty secrets
· Tape recording provides corroboration of the convo so that an agent’s testimony is backed up with hard evidence and his credibility is supported by the recording.

· Lopez v. U.S. 
· IRS agent got unsolicited bribe, told boss, wore wire when met ∆

· Held:  No 4th violation b/c tape recording device used only to obtain the most reliable evidence possible of a conversation in which the gov’ts own agent was a participant and which that agent was fully entitled to disclose

· Risk ∆ took in offering bribe 

· Hoffa v. U.S.  

· Held:  No REOP.  Hoffa’s “misplaced confidence” that the union official informant would not reveal his statements his own fault, and did not negate his consent to informant’s entry into hotel suite (admittedly an area entitled to 4th protection) 

· Such a risk is one we necessarily assume whenever we speak 

· Need to worry whether or not the recording is complete: sometimes is, sometimes not.  Also must worry whether it’s audible, language clear?  

· Prior to trial there will typically be pre-trial hearings dealing w/ these tech’l issues. 

· Both sides need to generate a typed transcript so when tape played to the jury they read along b/c ppl listen and absorb better if they’re simultaneously reading.

· Another immense power of tapes is in demonstrate the tone of voice of words uttered: reluctant vs. enthusiastic.  Gives evidence of duress. Tone isn’t reproducible w/o recordings.

UNDERCOVER AGENTS
· Lewis v. U.S.  

· Held:  No 4th violation b/c ∆ invited undercover agent into his home for specific purpose of conducting a felonious sale of narcotics, agent did not see, hear or take anything not contemplated by ∆ as part of crime 

· Also, ∆ waived 4th rights in home since converted it into a “commercial center”

· Gouled v. U.S.  

· Business assoc. of ∆, working for feds, obtained entry into ∆’s office by pretending was paying a social visit, rummaged through papers in office while ∆ temporarily absent 
· Held:  Search invalid b/c undercover informant’s search went well beyond the scope of his invitation into the home 

· 2 elements to entrapment:

(1) Inducement to unlawful conduct by the gov’t

(2) ∆ was ready willing and able – propensity – despite the gov’ts actions.  
(a) Even if there was 1, then there can still be a conviction if the gov’t can prove 2.  

· Berger v. NY
· Held:  NY wiretapping statute unconst’l, defect mainly b/c operated as an impermissible “general warrant” (a warrant w/o limits) in contradiction to specificity req’t of 4th
· Specific procedural flaws enumerated:
· Absence of req’ment that a particular crime be named.
· Most warrants req as element of specificity: crime, place, evidence sought.
· Title III remedies this req’ing “details as to the particular offense” for the application for a wiretapping order

· No req’ment of particular description of the convos sought.

· Length of time of eavesdropping permitted was too extensive
· Title III placed 30 day maximum on this.
· Extensions of time period were granted on insufficient showing of “pubic interest.”
· Title III limits standard and duration of renewals.

· No provision for terminating convo once evidence sought is found
· Statute lacked notice & return procedures.

· Title III Omnibus Crime Control and Safe Streets Act (applies to wiretapping and bugging)
· Remedies general warrant problem 
· Permissible duration was limited to time necessary to achieve objective, or 30 days
· Extensions only upon application for 30 days (w/ findings of PC) 
· Minimization Requirement = “Every order and extension thereof shall… be conducted in such a way as to minimize the interception of communications not otherwise subject to interception under this chapter.” 
· Scott v. U.S. 
· Held: Irrelevant that agents had no subjective intent to comply w/ minimization req’t, what’s controlling is that the agents didn’t actually intercept any conversations not covered by the Act/warrant.  
· Generally, after recording a conversation, officers have to check off whether it’s pertinent or non-pertinent.  But at the beginning of a wiretap ct grants leeway for the ppl monitoring the wiretap to learn to recognize voices / any code used.
· Procedure – judge may authorize an intercept only if he finds that:
· PC exists to believe a specific individual has committed one of the enumerated crimes 

· PC to believe interception will furnish evidence about the crime 

· Necessity Requirement = normal investigative procedures tried and have failed, or that they reasonably appear to be unlikely to succeed if tried, or that they’re too dangerous; and
· PC to believe that the facilities from which, or place whre, the interception is to be made are or will be used in connection w/ the offense OR are linked to the individual under suspicion (i.e. leased by, frequently used by…)
· Covert entry allowed 
· Dalia v. U.S. 

· Held:  Gov’t can make a covert entry into private premises to install equipment approved by a ct. – w/o specific statement by ct. approving covert entry
· U.S. v. Donovan 

· At some point, gov’t req’d to make an inventory of conversations seized / persons in them to give them inventory notice.  Suppression sometimes follows for a violation of this statute
· US v. Steiger
· Unidentified source sent PO dept. child porn that had hacked into ∆’s computer to get. 

· Held:  A contemporaneous interception, i.e. an acquisition during flight, is req’d to implicate the Wiretap Act w/ respect to electronic communications 

· Very few seizures of electronic communications from computers will constitute “interceptions” 

· Even if was a interception in violation of Act, no basis for moving to suppress electronic communications 

· The statutory scheme very complex and dealing w forms of comm. that are occasionally electronic and in transit, when interception is defined as seizing something in transit.  
· But some things like email are sent, go to ISP where they’re temporarily stored (no longer in transit), and then they go to their destination.  
· Circuit split on the meaning of temporary storage in such cases.
· Federal magistrates split whether or not you need PC and warrant to obtain the real time location of a phone.  

· Federal Wiretap Statute – like NY State – exclusionary rule applies and evidence may not be used in a grand jury if it was illegally obtained 

THE EXCLUSIONARY RULE 

ORIGINS
· Weeks v. U.S. 

· Letters and correspondence of ∆ seized in his house in his absence w/o a warrant
· Held:  Exclusionary rule unanimously adopted to protect 4th amend rts in fed’l cases where evidence was seized contrary to the 4th amend b/c no other effective remedy
· Two major themes from Weeks: 
· (1) Exclusionary rule is the only effective means of protecting 4th Amend rights
· (2) The interest in judicial integrity requires that the cts not sanction illegal searches by admitting the fruits of illegality into evidence 

· Wolf v. Colorado
· Though the 4th amend applies to state actors as incorp’d amend, the exclusionary rule not a const’lly req’d remedy for such a violation. Declines to force states to apply the exclusionary rule b/c adequately effective alternate remedies 
· Mapp v. Ohio 
· Held: All evidence obtained by searches and seizures in violation of the Constitution is, by that same authority, inadmissible in a state court
· Declares that the exclusionary rule is of const’l origin (badly eroded in Leon)
THEORY BEHIND
1. Preserves judicial integrity  
a. In Mapp, judicial integrity insulating ct. from tainted evidence.  
i. If taken literally, how can there be a doctrine of standing?  Standing limits the ppl who can bring motions to suppress, so the very standing inquiry brings in the evidence.  

ii. Amar:  (thinks exclusionary rule should be abolished) does nothing for the integrity of the ct for them to close their eyes to truthful evidence, especially when recourse can be had through civil claims.  
iii. There’s an obligation of the ct to try to reach true verdicts; judicial integrity has many aspects. 

2. Prevents gov’t from profiting from its own wrong
a. Amar: Illegality isn’t always the but for cause of evidence coming in, sometimes POs could’ve gotten warrant but did not b/c erroneously believed an exception applied.  
b. Further, why should criminals profit from this mistake?  
i. Rejects dichotomy b/w POs and ∆s as if there’s no public interest.  
ii. In some sense PO has profited, but in some sense the public is harmed by setting a criminal free.  Argues ∆ is overcompensated for the wrong.  He was clearly a criminal or he wouldn’t be in this position – why should he be protected at the expense of the public?  Why not just give him a 10% sentencing discount?  Why let him go entirely?   

3. Not costly b/c simply excluding evidence that should never have been acquired in the first place so nothing’s lost.

4. Deters police misconduct.  
a. Deterrence has become the primary purpose championed

b. Leon explicitly conflates judicial integrity w/ the deterrence of police misconduct 

c. Harsher the rule, more PO will obey the rule in order to not have the evidence suppressed 

i. But does the exclusionary rule really deter anything? 

A. Do PO actually obey the law b/c they fear a criminal will be set free?  Is the exclusion of evidence at trial a deterrent? 
B. Are there alternatives which if consistently enforced would be equally effective in deterring police misconduct? (Scalia’s decision in Hudson  civil liability lawsuits) 
C. Mapp says there are no alternatives that are equally effective

 ATTACKING THE WARRANT
· Can make a motion to suppress evidence, motion to return property before trial (FRCP 41)  

· Franks v. Delaware 
· Held:  Gives the ∆ a limited opportunity to challenge the veracity of the affiant (the PO)

· NOT a new opportunity to challenge V of informant under Gates 
· V of the informant judged when DNM decides whether to issue the warrant 

· (1) ∆ must make allegations of deliberate falsehood or reckless disregard for the truth

· Allegations of negligence disregard or innocent mistake are insufficient 

· Deliberate or reckless conduct is a form of proof of knowledge – becomes a way of proving intentional falsehood (b/c most of time affiant never testifies) 

·  (2) those allegations must be accompanied by an offer of proof

· Allegations should point out specifically the portion of the warrant aff. claimed to be false and should be accompanied by statement of supporting reasons 

· Affs or sworn statements of witnesses/exxperts should be furnished or in their absence satisfactorily explained 

· U.S. v. Johns 

· PC based in material part on PO’s averment had detected the odor of meth, but 2 experts stating would’ve been impossible to smell it sufficient to get Franks hearin
· U.S. v. Mueller  

· Expert testimony officer’s story “unlikely” not enough for Franks hearing 

· If police affidavit which contains deliberate perjury, evidence will not always be suppressed 

· If there is PC w/o the falsity, the warrant is still valid (Franks) 

· U.S. v. Campbell 
· PO’s deliberate falsehood essentially constituted harmless error 

· Not easy to get a Franks hearing - ∆ must make a very substantial showing 

SUPPRESSION HEARING TESTIMONY AT TRIAL
· Simmons v. U.S. 

· Held:  When ∆ testifies at suppression hearing on the question of “standing,” the gov’t may not use his testimony against him in its case in chief in order to prove a prima facie case (b/c implicates 5th right against self-incrimination)

· Simmons does not prevent the use of suppression hearing testimony for impeachment purposes 

· U.S. v. Beltran-Gutierrez
· Held: ∆s statements at a suppression hearing can be used to impeach him if his trial testimony is inconsistent w/ them 

· Thus a ∆ who testifies at suppression hearing he owned briefcase full of drugs will run into difficulty if evidence is not suppressed and he takes the stand at trial and testifies briefcase was not his 

· If a ∆ calls a witness to testify at the suppression hearing, the gov’t may use that testimony against the testimony at trial 

· U.S. v. Boruff 

· While ∆’s decision to call 3rd parties to corroborate his testimony at a suppression hearing might be affected by his knowledge gov’t may later use that testimony at trial, does not rise to the level of constitutional problem 

APPELLATE REVIEW OF SUPPRESION ORDER
· Gov’t can make an immediate appeal b/c if ∆ acquitted cannot try case again b/c of double jeopardy 

· ∆ does not have immediate right to appeal → in most jds incl. federal must await conviction

· 3 conditions must be met before gov’t can appeal a suppression order: 

· (1) Gov’t cannot appeal if the ∆ been put in jeopardy, w/in meaning of double jeopardy 

· (2) Appeal must not be taken for the purpose of delay 

· (3) Suppressed evidence must be substantial proof of a fact material to the proceedings 

· Great deference is paid by reviewing cts. to magistrates who issue warrants and judges who make suppression rulings 
· Rule 52

· Possible for appellate court to decide that the evidence should have been suppressed, but that the error in not suppressing evidence was harmless beyond a reasonable doubt (Chapman v. CA) 

· 2 choices: (1) retry case before new jury or (2) affirm the conviction (based upon the harmless error doctrine; in effect substituting its judgment for the jury)

· Magistrate shopping → cops go to judge A to get search warrant and are denied, and then go to judge B, who on identical proof issues the search warrant 

· Arguments for allowing search warrant:

· Reasonable judges can differ on close questions 

· Arguments against :

· Encourages judge shopping 

· How many judges can you go to on the same set of facts? Potentially no limit 

· Final answer may be up to the appellate ct. → to review the warrant actually issued and the affidavit in support and to decide if there was a substantial basis for the warrant to have been issued by judge who issued it 

STANDING
4th Amendment rights are personal rights and may not be vicariously asserted

· Not everyone who may be damaged/harmed by evidence has standing to make mtn to suppress 

Who has a REOP in the person / place searched / evidence seized?
· Rakas v. Illinois 

· Overruled Jones legitimately on the premises test (standing if indiv. legitimately on premises searched)
· Katz analysis – manifested an actual subjective expectation of privacy?  Reasonable?
· Legitimate presence on the premises not irrelevant to REOP, but not controlling as someone can be legitimately on premises w/o a REOP
· In car situation, certain relationships i.e. spouse, child would have a REOP

· Possible harm follows from Rakas’ approach to standing
· Gives PO opportunity, arguably incentive, to violate the rights of A to get evidence against B when B has no standing

· To guard against this evil could give broader relief i.e. follow the "target" theory - grant standing to someone who is targeted by gov’t but fed courts have long rejected this theory (Rakas, Alderman, Payner)
Possessory interest in the property seized does not automatically confer standing (if no REOP)

· Rawlings v. Kentucky 

· ∆ heard sirens coming, threw his drugs into another’s purse.  Arrest warrant executed, PO searched purse and found drugs which ∆ claimed ownership of

· Held: ∆ had no right to object to search of purse b/c had no REOP in purse 

· No REOP in purse b/c of the precipitous nature of the transaction, had never used that purse before to put drugs in 

· While ownership of the property seized does not necessarily provide the rt. to object to a search, it necessarily provides rt to object to seizure of that property – but no one has legitimate possessory interest in contraband!

Social guest normally has standing to object to search of premises where visiting 

· Overnight guest has REOP in premises staying at – Minnestota v. Olsen
· Business visitor will normally not have standing – Minnesota v. Carter
· Looks to the purely commercial nature of the transaction engaged in, the relatively short period of time on the premises, and the lack of any previous connection b/w respondents and owner


· But 5 members of Ct. believe social guest, even one briefly on the premises, normally has REOP in 

No automatic standing for coconspirators 

· U.S. v. Padilla  

· Car stopped w/ drugs, ∆1 cooperated to lead PO to ∆s 2, 3, 4
· Held:  No automatic right to challenge a search or seizure simply b/c member of the conspiracy that owned the property that was searched or seized   
· Unless ∆ can show had a property interest in / REOP in car then no standing 

· ∆s did not own the car, were not driving it, took steps taken to conceal drugs in car but not enough to est. an interest in the car itself 

FRUIT OF THE POISONOUS TREE (FPT)
	
	4th Amendment
	5th Amendment
	6th Amendment 

	TREE 

(unreasonable behavior) 
	Unlawful Arrest

Unlawful Search
	Compelled self-incrim.
Confessions - 

Compelled or Immunized
	Confession #1

	FRUIT

(derivative evidence)
	Confession

Witness
Physical evidence
	Testimony 
Communication
	Confession #2


Exploitation is the essence of the inquiry in FPT cases → To what degree was the primary illegality exploited to get the fruits?

· Brown v. Illinois  

· ∆ arrested w/o PC, taken to station, given Miranda warnings and confessed.  Miranda warnings given again and ∆ confessed for second time 

· Held:  Both confessions suppressed as FPT of illegal arrest.  Question of whether a confession is the product of a free will under Wong Sun must be answered on the facts of each case.
· In order for the causal chain b/w illegal arrest and the statements made subsequently, Wong Sun requires not merely statement meet 5th standard of voluntariness but that it be “sufficiently and act of free will to purge the primary taint”
· Factors to consider: 
· Miranda warnings 
· Not sufficient by themselves to purge taint of an unconstit. arrest 
· Dunaway v. New York
· ∆ arrested w/o PC, taken to station, confessed after Miranda warnings 

· Held:  Confession excluded – voluntariness of confession was not enough to purge the taint b/c Ct. concerned PO would exploit primary illegality washing hands in the 5th procedural safegds 

· Temporal attenuation–passage of time; proximity of the arrest and the confession
· Presence of intervening circumstances/acts (an event that “breaks the causal chain”) 
· ∆ neither released or arraigned, nor did he consult w/ counsel\

· Attenuation
· In Wong Sun, confession held to be sufficiently attenuated from primary illegality to be purged of the primary taint b/c of passage of time (∆ arrested, ROR, came back to talk to cops later) and voluntariness (no longer in custody when he gave the confession, returned of own volition) so an act of free will 
· Words, phrases, conduct that cause the evidence to be admissible 

· Particularly, the purpose and flagrancy of the official misconduct 

· Arrest had a quality of purposefulness (arrest, both in design and execution, was investigatory) so PO lacked good faith 
· 2nd confession also linked to 1st by ∆’s belief 1st was admissible so had nothing to lost by repeating 
Causal link not easily broken

· Taylor v. Alabama 
· ∆ arrested w/o PC or warrant, read Mianda rts, fingerprinted, again read Miranda rts, placed in line up, allowed short visit w/ fiancee, signed Miranda waiver and confessed

· Held:  Causal link b/w illegal arrest and detention not broken despite:
· Six hours b/w arrest and confession (opposed to two in Brown / Dunaway) 

· Given Miranda warnings three times prior to confession

· ∆ allowed short visit w/ fiancée and friend 
Arrest w/ PC, but illegal b/c made w/o arrest warrant in home (Payton violation b/c no exigent circs)

· New York v. Harris

· ∆ arrested in home Payton violation, read Miranda rts, taken to station, Miranda again, confess

· Held:  Confession not tainted b/c ∆ not unlawfully in custody when he made the confession 


· At time of confession, ∆ was lawfully in custody – PO had PC – so confession was not an exploitation of the Payton violation (no product of illegal gov’t activity)

· PO could have lawfully arrested ∆, w/o warrant, outside of house and confession would be lawful.  PO did not benefit from their unlawful entry b/c did not get anything could not have obtained lawfully. 

· What if was only a confession in the house –confession in house an exploitation of Payton violation?
· Argument it is (so inadmissible) 
· POs illegally on the premises and confession comes during the pendency of that illegality – the intrusion not yet over, benefiting from the force of their illegal conduct entering home, very illegal presence of PO is coercive 
· Argument it is not (so admissible)

· Is there true causation?  Payton violation may not really be the cause of the confession

LEADS TO WITNESSES / WITNESS IDs

· Cts reluctant to suppress testimony of live witness that is arguably FPT
· Live witness different from inanimate object b/c live witness is a supervening cause - witness elects to testify, act of free will that is said to break the causal chain

· Witness testimony only excluded if there is a very close and direct link b/w the illegality and the witness’ testimony 
· U.S. v. Ceccolini
· PO talking to friend in flower shop, illegally picked up envelope and opened it (search), friend who did not know of discovery stated it belonged to ∆.  Later agreed to testify against ∆

· Held:  Testimony allowed → b/c witnesses often voluntarily come forward to testify, no coercion of witness, no evidence PO made search to find witness/evid. of a crime

· Willingness of witness to testify is very likely, if not certain, to break the chain of causation under Wong Sun 

· U.S. v. Ramirez-Sandoval
· Held:  Witness’ statements tainted where illegally obtained information used in questioning them, no time elapsed b/w illegal search and questioning, PO did not know identity of witness beforehand and witnesses expressed no willingness to come forward 

· U.S. v. Crews (in ct. identification upheld)
· Illegal arrest, ∆ photographed and placed in array for victim id and id at trial 

· Held:  ∆ brought to trial following an illegal arrest can be identified, as long as the in-court id is free from any improper taint attributable to unconstitutional extra-judicial id procedures 

· Presence of victim to testify at trial, ability of victim to reconstruct crime, physical presence of ∆ at trial 

INDEPENDENT SOURCE 
· Allows the introduction of evidence discovered initially during an unlawful search if the evidence is discovered later through a source that is untainted by the initial illegality 

· Probable cause must exist outside of the illegal conduct – need independent source of PC

· So if going in and seeing the evidence is what first gives the officers PC doctrine n/a 

· But PC limitation alone is not enough because would not deter violations of the exclusionary rule b/c POs w/ PC would pay no consequence for the illegal conduct 

· Seeing the evidence must not be the motivation for getting the warrant, POs must establish by adequate proof that they would have gotten the warrant anyway 

· PO A on the way to get the warrant, while PO B sneaks a peek – this is ok b/c not speculative what the police would have done (they were already on the way to get the warrant) 
· Difficult issue of proof b/c bases determination of seeking the warrant on the PO’s subj. intent

· PO denying a confirmatory motivation (pre-warrant to est. evidence there and time should be taken to get warrant) must explain why he or she made the original search w/o a warrant, but must only rise to level of plausibility 
· Murray v. U.S. 
· POs lawfully arrested drug dealers outside warehouse, forced open warehouse and saw tons of pot inside.  Then applied for/granted warrant w/o mentioning illegal entry, “rediscovered” pot. 

· So long as gov’t can show that that the POs would have applied for and properly rec’d warrant had they not first entered warehouse, drugs could be admitted under indep. source doctrine 

· Not if PO’s decision to seek warrant based on what saw during initial entry or if info. obtained during that entry presented to magistrate and affected his decision to issue warrant 
INEVITABLE DISCOVERY
· Gov’t must show by a preponderance of the evidence that the illegally obtained evid. would have been discovered through lawful means independent of the official misconduct. 

· If the evidence is ACTUALLY discovered through legitimate independent means, the indep. source exception would apply 

· PO do not have to prove an alternative process for obtaining evidence underway
· If POs can est. “would have” they will probably prevail – but “could have” is not enough

· Would have implies something that is usually done – rules and regulations, past practices 

· U.S. v. Jackson – even if ∆ did not give voluntary consent to search his person, POs would’ve inevitably conducted a Terry frisk and uncovered crack in pokts 
· U.S. v. Kennedy – evidence discovered by PO in illegal search of lost luggage properly admitted b/c if PO had not searched, would have returned bag to airline whose policy is to open lost luggage to determine id of owner 
· Have to show some degree of inevitability of at least the process if not the result 
· Hard in the context of a confession b/c don’t know ∆’s state of mind, but can argue Miranda warnings and waiver suffice 
· Nix v. Williams  

· PO obtained statements from ∆ in violation of 6th right to counsel, statements led to girl’s body 

· Held:  Body would inevitably have been found even if ∆ had not led PO to it b/c search teams looking and were almost at the location  

· Allow evidence does not put gov’t in better position b/c by hypo would’ve found it anyway 

· Gov’t not req’d to prove absence of bad faith on part of PO 
· What is the causal relationship of the violation to the acquisition of the evidence? 

· Hudson v. Michigan  
· PO go to a residence w/ a warrant, constitutional error was that they did not follow the knock-and-announce rule by knocking but not pausing 

· Held:  Violation of the knock-and-announce requirement does not justify they exclusion of evidence found in a warranted search → PO would’ve gotten evidence anyway despite viol.

· Knock-and-announce does not include shielding of potential evidence from gov’ts eyes, interests protected (prevent property damage and to protect privacy and dignity) have nothing to do w/ seizure of evidence so exclusionary rule inapplicable 

· Majority (Scalia) says the direct damage was the violation of the K&A rule – not the acquisition of evidence which would have been gotten anyway b/c had a warrant

· Breyer’s dissent: 

· Majority hypothesizing some independent way of getting the evidence w/o entering, but they entered and this was the primary cause of them getting the evidence 

USE OF ILLEGALLY OBTAINED EVIDENCE OUTISE OF THE CRIMINAL TRIAL 

· Exclusionary rule does not apply to grand jury proceedings - illegally seized evidence may be presented and ∆ questioned on

· U.S. v. Calandra 

· Illegally seized documents used to question ∆ before grand jury (meaning was used to get the indictment – but could not be used at trial) 

· Exclusionary rule was not applied – theory of marginal deterrence 

· Sufficient deterrence already flows from not allowing the evidence to be used at trial 

· Law in NY State is to the contrary → grand jury indictment in NY must be based on legally admissible evidence
USE OF ILLEGALLY OBTAINED EVIDENCE FOR IMPEACHMENT PURPOSES

· ∆ can be impeached w/ illegally obtained evidence on direct examin. – opened the door theory
· Walder v. U.S. 
· ∆ testified on direct that he had never possessed or sold narcotics in his life 

· Held:  ∆ properly impeached w/ evidence that had been illegally seized from his home in an earlier, unrelated case 
· ∆ can be impeached w/ illegally obtained evidence on cross-examination so long as questions put to ∆ are plainly w/in the scope of his direct testimony (extended Walder) 
· U.S. v. Havens  

· Held:  Illegally obtained evidence can be used to impeach the ∆’s testimony no matter when it is elicited (no difference b/w cross and direct b/c ∆s must testify truthfully)
· Based on marginal deterrence theory – sufficient deterrence flows from the fact that the gov’t cannot use the evidence in its case-in-chief 

· Impeachment of defense witnesses w/ illegally obtained evidence is not allowed
· James v. Illinois  
· Held:  Suppressed evidence could not be used to impeach defense witness

· Would discourage ∆s from calling witnesses at all and would therefore harm the truth-seeking function of the trial 

· Worried about chilling effect of ∆’s ability to present his defense – ∆ would have to worry a hostile witness called by him might willingly invite impeachment and friendly witnesses might carelessly subject themselves to impeachment 

· Defense witnesses sufficiently deterred by potential perjury prosec
GOOD FAITH EXCEPTION
· Exclusionary rule does not bar the use in the prosecution’s case-in-chief of evidence obtained by POs acting in reasonable reliance on a search warrant issued by a DNM but ultimately found to be unsupported by PC 

· U.S. v. Leon 
· Deconstitutionalizes the exclusionary rule – is a judicially created remedy
· Use of fruits of past illegal search created no new wrong, wrong over w/ the illegal search
· Weigh costs / benefits analysis to determine whether or not to allow evidence 
· Costs – societal costs that some guilty ∆s go free / get reduced sentences 

· Benefits – minor where PO act w/ objectively reasonable reliance on DNM

· Exclusionary rule is about deterrence of PO misconduct – exclusion will not deter magistrates b/c presumed neutral
· So have to argue deterrence of PO misconduct → but no illegality (objectively reasonable reliance on warrant), so nothing to deter; can’t punish PO for mag’s error 

· Exceptions to the good faith exception – suppression is warranted where:
· (1) Misleading affidavit – if DNM issuing warrant was misled by PO who prepared affidavit knowing info in it false or recklessly disregards truth/falsity
· US v. Johnson – tip from anonymous informant, PO checked box in warrant app that I had not given false info in past, GFE applied b/c PO took literal view

· US v. Vigeant – Leon  inapplicable due to PO’s misreps 

· (2) Rubber stamping magistrate – where issuing magistrate wholly abandoned his judicial role
· McCommon v. Mississippi – denied review even though judge admitted was a rubber stamp who presumptively believed POs b/c saw his duty to help sheriff
· US v. Breckenridge – good faith exception applied even though judge who issued warrant never read affidavit b/c it appeared to PO that he had read it

· US v. Decker –held that Leon could not apply b/c mag abdicated D&N role, signed warrant w/o reading it
· (3) Inadequate affidavit – if affidavit is so lacking in indicia of probable cause as to render official belief in its existence entirely unreasonable i.e. no BK provided
· (4) Facially deficient warrant – if warrant is so facially deficient that executing POs cannot reasonably presume it to be valid i.e. fails to particularize place to be searched / things to be seized)
· Groh v. Ramirez – cannot reasonably rely on warrant that fails to describe the things to be seized, essentially warrantless search

· Magistrate must limit scope of search – not cops

· PO not entitled to qualified immunity – doesn’t matter that DNM relied on affidavit that did particularly describe items in question in finding probable cause 

· Reasonable PO knows a warrantless search presumptively unconstit

· Kennedy dissent:

· PO who leads search should get qualified immunity – he is in charge of many things, reasonable that he failed to notice clerical error

· Not a question of whether PO reasonably knew that defective warrant was invalid, but whether PO reasonably knew this warrant defective

· Leon permits good faith reliance on warrants that don't meet Gates substantial basis test – so a search unreasonable under Gates can be rescued by Leon
· GF Exception applies where reasonable minds can differ on whether warrant is valid
· Where no reasonable arg can be made that warrant is valid, GF exception won’t apply b/c no reasonable PO could rely on magistrate’s determination
· At that point, is PO’s error in relying on warrant, so deterrence rationale applies

· 4th Amendment doctrine frozen and adequate guidance not given by cts. by ducking the 4th Amendment problem and just looking at Leon question 

· U.S. v. Buck – 2nd Cir. condemned this practice as violating 4th 

· Applied good faith exception b//c said cops couldn’t have anticipated ruling, but said could be no further good faith reliance on this type of defective search warrant b/c the law is now clear 

· But see 

· U.S. v. Henderson – some courts simply skip 4th question and simply apply Leon good faith reliance rule 

· Massachusetts v. Sheppard 

· POs and Mag could not find correct warrant form; pointed out error to judge, who told him the warrant was sufficient authority in form and content to carry out search

· Held:  Evidence not suppressed b/c was objective reasonable basis for PO’s mistaken belief

· If error was made, it was judge who made it – PO not required to disbelieve judge

3 types of errors: 

· (1) reasonable mistakes that are not a violation of 4th Amend at all (mistakes of fact)

· Maryland v. Garrison

· 3rd floor apt. case.  No 4th Amendment violation in the issuance or execution of the warrant, was no constitutional error
· Leon forgives an error when there IS a 4th Amendment error, a constit mistake
· (2) unreasonable mistakes that in fact violate the 4th Amend, but at the time of the conduct reasonable minds could have differed re: whether cop was acting lawfully

· i.e. Leon
· (3) unreasonable mistakes where PO violated clearly established law, so that no reasonable arg could be made that the action was lawful

· i.e. reliance on warrant issued on barebones affidavit

EXTENSION OF LEON
No reason to apply exclusionary rule to deter legislatures from passing unconstitutional laws  

· Illinois v. Krull 

· POs made warrantless search based on subsequently invalidated statute; ct applied good faith exception, b/c statute hadn’t been invalidated at time of search

· Still std of objective reasonableness – if legislature abandoned its responsibility to enact const laws, or reasonable PO should have known statute was unconstit

Applies good faith exception in a warrantless search case

· Arizona v. Evans 

· Court computer records had not been updated to show outstanding warrant against ∆ had been quashed, ∆ arrested for this, SITA conducted, conviction from evidence found during SITA

· Held: Creates categorical exception to exclusionary rule for clerical errors of court employees 

· Most important factor in analysis is deterrent effect on law enforcement, error here by ct. personnel who have no stake in outcome of case so will not be deterred by excl.

· PO acted objectively reasonably in relying on police computer record
SCOTUS has not addressed the question whether good faith exception applies to warrantless actions by cops, who are relying only on their mistaken judgment
· Leon, Krull, and Evans held that while intermediary officials can’t be deterred by exclusionary rule, POs can
Alternatives to exclusionary rule 
· Damage remedies / tort remedies 

· Qualified immunity problem

· Unsympathetic victims may be unlikely to recover
· Might be hard to prove / collect
· Criminal prosecution 

· Internal discipline 

SELF-INCRIMINATION AND CONFESSIONS

CTSI = Compelled, Testimonial, Self-Incrimination
· All these elements have to be violated for a 5th violation 
COMPULSION

· Lefkowitz v. Turley 

· Statute compelled testimony but did not grant immunity to State contractors 
· Held:   Gov’t cannot force individuals to answer questions when the answers could be used against him in a future criminal prosecution (w/o immunity)

· Privilege can always be asserted if there is the risk of a future criminal proceeding
· Waiver secured under threat of substantial economic sanctions cannot be voluntary 

· Ohio Adult Parole Authority v. Woodard 

· Ct gives 4 examples of pressure brought on a ∆ to speak but not compulsion:

· (1) ∆ who takes the stand can't use 5th to avoid cross-examination as to matters he opened door to on direct 
· (2) ∆ may be impeached w/ proof of prior conviction if he takes the stand although otherwise it's inadmissible

· (3) ∆ whose motion to acquit at the end of prosecution’s case is denied but then decides to testify may increase the strength of prosecution’s case

· (4) ∆ who plans to put on alibi defense must give the prosecution advance notice of that alibi, which may give the prosecution leads

· Benefit-Penalty Distinction 
· McKune v. Lile 

· Mere denial or loss of a benefit, as opposed to the impermissible infliction of a penalty, ok under 5th Amendment 

· U.S. v. Cruz 
· ∆ subject to mandatory minimum sentence of 10 yrs for drug crime, but statute provides could be reduced if ∆ truthfully cooperated w/ gov’t re conspiracy

· Held:  No compulsion b/c a benefit for cooperation, not a penalty 

· If ∆ had actually received an enhanced sentence for not cooperating would’ve amounted to compulsion.  

· ∆’s silence cannot be used to make an adverse inference against him → violates 5th to comment on failure to testify b/c if they did it would be compulsion to testify to avoid adverse inference 
· Griffin v. California 

· Held:  Adverse comment to the jury, by judge or prosecutor, on ∆’s election not to testify constitutes punishment for the invocation of silence, tantamount to compulsion  

· Carter v. Kentucky
· ∆ asked judge to instruct jurors not to draw an adverse inference b/c  did not testify

· Held:  Trial judge required to give the instruction upon request “to minimize the danger that the jury will give evidentiary weight to a ∆’s failure to testify”

· Lakeside v. Oregon 

· Judge instructed jury not to draw an adverse inference from ∆’s failure to testify, ∆ argued was being penalized for not testifying when the trial judge gave the instruction against his wishes 

· Held:  Instruction not compulsion b/c as Carter said designed to dispel compulsion that would otherwise exist from negative inference jury might draw from failure to testify 

· U.S. v. Robinson (distinguished Griffin) 

· Held:  Prosecutor properly pointed out in closing argument that the ∆ had an opportunity to testify, was responding to ∆ counsel’s argument ∆ had not been permitted to explain his side
· ∆ cannot not be subject to an adverse inference at sentencing for failure to testify

· Mitchell v. U.S. 
· Judge said used ∆’s silence in sentencing proceeding as part of drawing an adverse inference and propelling ∆ into a mandatory minimum 

· BUT in future cases where ∆ did not testify, if judge at sentencing says ∆ showed no remorse, did not show contrition or cooperation by failing to take the stand (b/c all of those follow from ∆’s silence).  Could have shown remorse but was silent, so judge finds lack of contrition, lack of cooperation. Can’t tell what the judge in fact relied on 

· Impermissibly relied on ∆’s silence?  Or fact that just didn’t show remorse – but how do you do this w/o testifying?!  So possibility to litigate 

TESTIMONIAL EVIDENCE

· The privilege against self-incrimination is personal, belonging only to the person who is himself incriminated by his own testimony 

· Line b/w testimonial / non-testimonial evidence determined if indiv. faces cruel trilemma in disclosing the evidence – BUT this is only one policy rationale for finding something testimonial
· Pennsylvania v. Muniz
· ∆ stopped for drunk driving, PO noted:

· His speech was slurred →No testimonial aspect to slurred speech (physical evidence b/c relevance divorced from content of words)

· Asked to stand on one leg and count → No 5th Amendment problem in this 

· Asked the date of his sixth birthday → held this answer testimonial and suppressed  

· Ct. said he faced the constit. impermissible cruel trilemma –by which person must (1) self incriminate, (2) lie and face a penalty for lying, (3) refuse to answer and face a penalty for contempt

· To be testimonial, the communication must be an express or implied assertion of fact that can be true or false: otherwise there is no risk of perjury and no cruel trilemma is presented 

NON-TESTIMONIAL EVIDENCE

· 5th protects only against compulsion to give testimonial or communicative evidence, not testimonial b/c compelled to give real / physical evidence that could be used against him, not to be a “witness” against himself 
· Schmerber v. California 

· ∆ arrested for DUI, blood sample taken over his objection by doctor acting at direction of PO 
· Difficult cases – some tests seemingly directed to obtain physical evidence, i.e. lie detector tests measuring changes in body function during questioning, may be eliciting responses which are testimonial 

· Not protected:

· Compulsion to submit to fingerprinting, photographing, or measurements, to write or speak for investigation to appear in court, to stand, to assume a stance, to walk, or to make a particular gesture, to stand in a line-up (see below) 

· Not content of the words, merely the identifying characteristics 
· U.S. v. Wade 

· ∆ required to stand in lineup and to speak words allegedly spoken by robber

· Held:  Requiring a suspect to participate in a police line-up did not violate 5th 

· Here compulsion of the accused to use his voice as an identifying physical characteristic, not to speak his guilt  

· Gov’t psychiatrist, ∆ had to be warned what said might be used against him 

· PO testified about ∆’s demeanor during confession, ok b/c no relaying of testimonial info/content

· South Dakota v. Neville 

· ∆ stopped for DUI, asked to submit to blood alcohol test, refused 

· Schmerber authorized a state to force a person to take test, so State had power to administer test to ∆ w/o his consent, State could agree to respect ∆’s refusal BUT in doing so could condition its agreement to refrain from doing what could lawfully could do by providing refusal would impose certain disadvantages – one is use of ∆’s refusal to take test as evidence against him at trial 

COLLECTIVE ENTITY RULE

· Corps / other collective entities (except sole proprietorships) DO NOT have a 5th Amendment privilege

· Privilege against self-incrimination purely personal, applies only to natural individuals 

· Hale v. Henkel 
· Ct. held 5th not applicable to corp. 

· Corp. is a creature of the state and exercises its franchise subject to the reserved right of the state to compel its assistance in making sure it has not exceeded its powers 

CORPORATE CUSTODIAN 
· No officer of corp. may utilize personal privilege to withhold corp. records 

· AOP deemed to be act of the corporation NOT the personal act of the corp. custodian

· AOP can still be personally incriminating to the custodian (all reasons described in Fisher)

· Custodian does not have to be given use immunity for the act of production – Braswell
· Worried that immunizing AOP would prevent use and derivative use of the documents and impede white collar prosecutions 

· But b/c custodian, not personal capacity, gov’t may not use of individual agent’s act against indiv. agent → may use corporation’s AOP against him though (and authenticate them through corp’s production in response to subpoena) 
· Distinguished Curcio v. U.S. – collective entity rule didn’t require giving of oral testimony by custodian when testimony could incriminate him personally b/c agent assumes risk of producing docs as part of job, but not risk of being compelled to give incriminating oral testimony 

· Wilson
· The State’s reserve power of visitation “would seriously be embarrassed if not wholly defeated if guilty officers could refuse inspection of the records and papers of the corp.”

· Records not personal records and held subject to corp. duty 

· U.S. v. White  

· President of unincorp. assn. labor union could not invoke his personal 5th amendment privilege to withhold docs – held records not in a personal capacity, but in a representative capacity 

DOCUMENTS

· 5th does not protect against the compelled production of an already existing (despite possibly incriminating content of the pre-existing document) b/c document was not compelled at its creation
· The content of the document was not compelled to be reduced to writing

· No compulsion when production of docs (i.e. tax returns) directed at 3rd party (i.e. accountant)
· Fisher v. U.S. 
· Taxpayers attny subpoenaed for docs produced by accountant

· Held:  Taxpayer’s privilege under 5th is not violated b/c does not “compel” the taxpayer to do anything, does not compel him to be a “witness” against himself 
· The ingredient of personal compulsion against an accused is lacking
· Is nevertheless some 4th Amendment protection for docs: 

· W/ respect to search warrants, protection of PC and a warrant, protection of particularity, protection guarding against overbreadth 

· W/ respect to a subpoena, if client is served w/ an overly broad subpoena can go into ct. and argue as if it were a search warrant and argue that it is overbroad and get relief 

· Andresen 

· Use at trial of ∆’s business records seized pursuant to valid search warrant does not violate 5th b/c not asked to say or do anything 

· Content of docs does not matter 

· Absent a revival of Boyd, if served w/ subpoena calling for the production of docs (a person operating a business, a sole proprietorship or an individual, not a corp. or unincorp. assn), will not succeed w/ claim pre-existing docs need not be surrendered b/c of their incriminating content – on the Fisher/Doe analysis that nothing is compelled b/c docs exist already
AOP = Act of Production 

· Fisher v. U.S. 
· AOP –only thing taxpayer compelled to do – does not itself involve testimonial self-incrimination in this case
· Not an issue of testimony, but mere surrender 

· Existence and possession of the papers is a “foregone conclusion” by gov’t 

· Gov’t would not have to rely on production to authenticate - could ask person who produced the docs

· BUT AOP can incriminate a ∆, apart from the incriminating content of the documents 
· Existence 
· Sometimes fact records exist can itself tend to incriminate ex. if corp. has second set of records – incriminating indep. of contents or if indiv has testified under oath that docs do not exist b/c would prove perjury
· In person’s possession 
· Authentic 
· One possible way of proving authenticity is through ∆’s own admission, by way of production in response to a subpoena the docs authentic (if docs prepared by him or ones familiar w/)
· Even in the limited cases where the act of production would be incriminating, 5th n/a if existence, control, authentication are a “foregone conclusion”

· i.e. when gov’t has substantial independent evidence that records exist, that the witness controls them (b/c shown to/prepared by them) and records produced authentic 
· To extent AOP would be incriminating, gov’t can still obtain docs by giving immunity to party holding the docs 

· Hubbell ct. found compelled AOP of personal docs was incriminating b/c provided the gov’t info. about trail of docs of which had not been aware 

· Incrimination not solved by grant use of immunity b/c gov’t sought to make derive. use 

· AOP incriminating, and derivative use of docs content violated grant of immunity 
· US v. Hubbell 
· ∆ subpoenaed, granted immunity, then produced thousands of pages of docs, gov’t then sought to use contents of docs against ∆ (derivative use b/c used leads obtained from docs to indict ∆)
· First link in the chain of evidence was learning of the existence of the docs (use) + then gov’t used content to bring charges (derivative use) 

· ∆’s production of docs functional equivalent of answering questions (b/c took mental/physical steps necessary to provide gov’t w/ accurate inventory of incriminating evidence) – so testimonial, and that testimonial aspect was the first step in a chain of evidence that led to ∆’s prosecution (this derivative use is prohibited by grant of immunity)
IMMUNITY

· Immunity takes away your right to claim the 5th Amend privilege

· Kastigar – use and derivative use immunity in statute sufficient to supplant the privilege

· Immunity is a promise – gov’t takes away your 5th Amend right, but leaves you no worse off

· Essence of promise is that gov’t won't make use or derivative use of things that were otherwise claimable under the 5th Amend 
· But could still be prosecuted for perjury

· Earlier immunized testimony of a ∆ CANNOT be used to impeach his testimony at trial

REQUIRED RECORDS EXCEPTION

· Even if docs are not voluntarily prepared, contents and AOP will be unprotected if gov’t requires the docs to be kept for legitimate administrative purpose that is not focused on those inherently suspect of criminal activity (exception to CTSI b/c all elements met)
· Touchstone of doctrine – whether gov’ts interest is in something other than ordinary law enforcement? (like special needs doctrine)  
· Shapiro v. U.S.  


· Court engages in balancing b/w 5th Amendment and State’s asserted interest 

· All the elements of CTSI satisfied – nevertheless 5th Amendment claim rejected 

· Held:  Compelled production of ∆’s customary business records, required to be kept under statute, did not implicate 5th 

· Sufficient relation b/w activity sought to be regulates and the public concern so that gov’t can constitutionally require keeping of particular records, subject to inspection 

· Required records exception does not apply
· Marchetti v. U.S. 

· ∆ convicted for not registering income tax on illegal gambling operation, claimed failed to register b/c would incriminate him that was involved in illegal gambling 

· Held:  Required records exception did not apply 

· (1) Did not involve records of the kind “customarily kept” 

· (2) No public aspects to records 
· (3) Not requiring records of a broad class of people subject to a reg. scheme, but a narrow class of people inherently suspect
· Haynes v. U.S.  

· ∆ convicted for failing to register sawed-off shotgun reversed, poss’n of which was criminal offense per another part of statute 
· Reversed b/c registration statute b/c did not involve records indiv. normally kept, records were not public, and targeted people who’d be criminal 
· Can be a reg. scheme that is upheld even if all elements of CTSI are otherwise present 
· California v. Byers

· ∆ convicted for failure to stop at scene of accident 

· Held:  Statute did not infringe the privilege against compelled self-incrimination so use immunity not constitutionally req’d 

· Statutory scheme essentially regulatory, not criminal (reporting of any accident), was directed to motoring public at large, rather than “a highly selective group,” and self-reporting indispensable to fulfillment of its purposes 

· Disclosure of identity essentially neutral act – not testimonial
WHAT IS INCRIMINATING?

· But see Hoffman v. U.S. → test for determining if statements could tend to incrim. per 5th 
· Low std – need only be evident from the implications of the question, in setting which asked, that a responsive answer or explanation why can’t be answered might result in injurious disclosure 

· If privilege applicable it extends to answers that would in themselves support a conviction but also embraces those which would furnish a link in the chain of evidence needed to prosecute 

· 5th Amend doesn't apply to refusal to give name at Terry stop

· Hibel v. Nevada 
· Stating one's name / providing ID may be testimonial - but 5th only prohibits CTSI

· Has to be a real and appreciable fear of incrimination → no fear here b/c of narrow scope of disclosure - providing name unlikely to incriminate

· BUT privilege could apply in special case where giving name is incriminating

· Ct. did not conclude that the giving of one’s name would never be testimonial 

· Stating one’s name may qualify as an assertion of fact relating to identity (this might furnish a link in the chain of evidence needed to prosecute i.e. if you are wanted for a crime) so giving one’s name can meet the Hoffman test 

DUE PROCESS – CONFESSIONS AND VOLUNTARINESS
· DP cases continue to arise after Miranda b/c there are cases to which Miranda does not apply i.e. valid waiver given and then someone subjected to tactics violative of DPC so need a remedy

· 6th does not apply until suspect has been formally charged

· Miranda applies only during police “custodial interrogation” and that term does not cover all potentially coercive police practices 

· Also, Ct. has found several exceptions to Miranda so that a Miranda-defective confession can be used for impeachment (Harris v. NY), the fruits of such a confession admissible (Oregon v. Elstad) and the confession itself can be admitted if obtained under emergency circumstances (NY v. Quarles)

· However even where Miranda / Massiah are inapplicable, the confession could still be excluded under DPC if obtained through police coercion 

· Was suspect’s will was overborne by PO coercion?

· SCOTUS rejects “free will” test in Connelly by requiring the coercion claimed to have produced an involuntary confession to have emanated from State behavior 

· So if voice of God, priest, a family member etc. – State not responsible for coercion
(1) From what source is coercion derived – gov’t or non-gov’t?
· Connelly personal characteristics of the ∆ are constitutionally irrelevant absent proof of police coercion 

· Colorado v. Connelly 

· ∆ approached PO, said murdered someone and wanted to talk about it, next morning appeared disoriented and stated voices commanded him to confess

· Held:  DP focus is primarily on police misconduct rather than on the suspect’s state of mind → coercive police activity is a necessary predicate to the finding that a confession is not voluntary w/in the meaning of the DPC
· Police applied absolutely no pressure on ∆ to confess – no deterrent 
 (2) What is the nature & amount of the coercive force? 
· U.S. v. Rutledge 

· Does not rule out all forms of coercion, but focuses on whether rational decision by the ∆ has become impossible
· Court looking to discern motivation 
· “PO are allowed to play on a suspect’s ignorance, anxieties, fears, and uncertainties, they just are not allowed to magnify those fears, uncertainties and so forth to the point where rational decision becomes impossible” 
· Circumstances relevant to involuntariness (rare that a ct will find suspect confessed involuntarily)

· Personal characteristics of the accused 
· Youthfulness of the suspect

· U.S. v. Astello 

· PO interrogated 18 y/o, refused to let him consult w/ his mother and engaged in several tactics to get him to confess which he did 

· Held:  Tactics not so coercive to deprive ∆ of ability to make an unconstrained decision to confess → no indication ∆’s will was overborne and capacity for self-determination critically impaired (PO can use # of tactics to elicit confess) 

· Educational background of the suspect 
· Any mental deficiency 

· Experience; less likely to find coercion if the ∆ hardened veteran of criminal proceed.
· Grasp of English 
· Physical deprivation or mistreatment 

· Severe brutality (also denial of food, or sleep) disapproved of
· Psychological influence 
· Confession involuntary – totality of circs test applied, a finding of coercion need not depend upon actual violence by a gov’t agency, a credible threat is sufficient 
· Arizona v. Fulminante 
· Paid prison informant said he could only protect ∆ if he confessed to killing a child, ∆ confessed and informant testified 
· Leading interrogation manual argues the merits of deceptive techniques in leading to confessions.  Techniques recommended (and likely ok) include:

· “False friend” – showing fake sympathy for the suspect by acting like his friend

· “Game is up” – lying that implies that the game is up b/c the evidence is so strong
· False assertions of fact are permissible, but if in writing problematic
· Florida v. Cayward 

· PO fabricated a scientific report, ∆ confessed when shown the report

· Held:  Confession involuntary; suspect more likely to confess when shwn docs

· Intrinsic distinction b/w verbal assertions and manufactured docs

· Reducing the suspect’s feelings of guilt through lies 

· Exaggerating the crime in an effort to get the suspect to negotiate, or in hopes of a denial which will indirectly implicate the suspect 

· Playing one co-∆ against another 

· Vague and general promises to get the suspect some help are considered permissible 

· U.S. v. Baldwin 

· Confessed after PO promised ∆ any cooperation would be told to prosecutor

· Held:  Gov’t not forbidden to buy information w/ honest promises of consideration 

· False promise of lenience not ok, but well known that cooperation lightens gov’ts burden of investigation and prosecution, so looked upon favorably – what PO told ∆ very close to a truism 

· Green v. Scully  

· PO told ∆ that he would get him psych. help if he confessed.  Referenced chair not legal in NY.  ∆ confessed b/c fear he might kill again so needed psych help

· Held:  Confession voluntary 

· Scare tactics, false representation as to evidence, good cop/bad cop routine, and whatever hopes were instilled from the promises or fears from the reference to the “chair” did not overbear ∆’s will and bring about confession – confessed b/c was afraid that what he had done in a blackout would be something he was going to do again 

· Spano v. New York 

· Held:  Involuntary confession.  Ct considered following factors in their totality constituted substantial police misconduct caused invol. confession: 

· ∆ young, foreign-born, relatively uneducated, emotionally unstable and inexperienced in the criminal justice system 

· ∆ did not make a narrative statement but was subject to leading questions in question and answer confession 

· ∆ questioned virtually incessantly by a no. of officers throughout the night 

· Questioning persisted in the face of repeated refusals to answer on the advice of his attny 

· POs ignored his reasonable requests to contact the attny he had already retained 

· The use of ∆’s friend and the friend’s false statements to ∆ 

MIRANDA
· Two fundamental premises:

· (1) Custodial interrogation is inherently coercive 

· Confessions given in the absence of warnings are irrefutably presumed to be compelled and will be excluded under 5th 

· (2) Warnings dispel the inherent coercion of interrogation  

· Assuming no other coercion other than that which is inherent 

· But a once stated warning is enough 

· Bright line rule – failure to give Miranda warnings constitutes an irrebuttable presumption that the confession was involuntary 
· No evidence showing suspect was aware of his rights, or that he desired to voluntarily confess, will overcome a failure to give warnings 
· Miranda v. Arizona 
· Held:  When an individual is taken into custody or otherwise deprived of his freedom by the authorities in any significant way and is subjected to questioning, the privilege against self-incrimination is jeopardized.  Procedural safeguards must be employed to protect the privilege:

· Has a right to remain silent

· If individual indicates in any manner at any time prior to or during questioning that he wishes to remain silent the interrogation must cease 

· Anything he says can and will be used against him , and 

· Has a right to the presence of an attny 

· Does not provide the “indispensable” right to stationhouse counsel
· BUT if states wants an attny interrogation must cease until attny present, and indiv. must have the opportunity to confer w/ the attny and have attny present during any subsequent questioning 

· If he cannot an attorney one will be provided for him prior to any questioning if he so desires 

· BUT can waive the rights in the absence of counsel in the very environment which is inherently coercive → provided the waiver is made voluntarily, knowingly and intelligently 
· Valid waiver cannot be presumed simply form silence after warnings, or from fact confession eventually obtained 
· Lengthy interrogation or incommunicado incarceration before statement made is strong indication accused did not validly waive his rights 
· After Miranda timeline test emerged – ∆ guaranteed a lawyer after indictment (Massiah) but Miranda did not insist that a lawyer actually be provided at the moment of stationhouse interrogation 
· Does not use the functional test of “how helpful would a lawyer be in this situation?”

· Miranda is a constitutional decision – but warnings not required by Constitution 
· Dickerson v. U.S. 
· Congress passed statute that provided a confession is admissible if voluntarily given, even in absence of Miranda warnings, determined by the totality of the circumstances
· BUT majority does not reaffirm that statements taken in violation of Miranda are irrebuttably presumed to be compelled and therefore inadmissible b/c violative of 5th 
· Know if Miranda statements are truly compelled w/in meaning of 5th, then know from Kastigar and Hubbel, then the gov’t cannot make use or derivative use of it 

· Emergency Exception may justify not giving warnings if public safety at risk and statement admissible
· New York v. Quarles

· Police told suspect in store had a gun, apprehended/frisked him but gun holster empty, after handcuffing suspect PO asked where the gun was, suspect told PO 

· Threat to public safety determined by objective std. – test is whether a reasonable PO in position would conclude was a threat

· ∆ can still have confession excluded if can show coerced / compelled 

DIRECT USE IMPEACHMENT
· All of the erosion cases after Miranda are wrestling w/ same problem → are Miranda violative statements compelled or not w/in the meaning of the 5th Amendment? 
· Impeachment use of a Miranda violative confession allowed 

· Harris v. New York 
· ∆ took stand and gave testimony contradicted statements made in Miranda violative confession

· Held:  Use of statement for impeachment purposes permissible, despite lack of Miranda warnings – petitioner’s credibility properly impeached w/ earlier conflicting statement

· Miranda is a shield, cannot be perverted to a license to commit perjury free from the risk of confrontation w/ prior inconsistent utterances 

· Sufficient deterrence flows from gov’t being unable to use Miranda violative confession in its case-in-chief 

· According to the Ct., a limiting instruction to jury that Miranda defective evidence is probative only for impeachment purposes, and should not go towards substantive issue of guilt/innocence, is enough (idea also in Havens)

· Professes to believe will be sufficient for the jury to use the evidence in the proper manner

· But Ct. has recognized that juries are likely to be swayed by confessions and to use them improperly, contrary to instructions (Bruton v. U.S.)
· Oregon v. Hass 
· ∆ rec’d full Miranda warnings, asked for a lawyer and was questioned on ride to station before lawyer provided

· Held:  Statements admissible 

· Dissent:  Angry b/c arguably extends Harris even more – once invoked, PO had nothing to lose by questioning ∆ in violation of Miranda b/c an illegally obtained confession that can be used for impeachment is better than no confession at all 

· No use or derivative use can be made of compelled statements – even for impeachment purposes

· Mincey v. Arizona 
· Held:  If a confession is involuntary, as opposed to merely Miranda-defective, it cannot be admitted even for impeachment purposes 

· DPC operates to prohibit the use of invol. confessions for any purpose 

· Silence after Miranda warnings cannot be used for impeachment → Doyle v. Ohio
· ∆ had a right to rely on the warning that he did not have to speak
· Fletcher v. Weir 
· After arrest, before Miranda rts, impeachment use of ∆’s silence can be used 

· But failure to speak before warnings can be used to impeach to the degree relevant 
· Jenkins v. Anderson
· ∆ turned himself in 2 weeks after a killing, then claimed self-defense.  Prosecutor emphasized 2 week waiting period inconsistent w/ this claim 
· Held:  Impeachment by use of pre-arrest silence does not violate 14th Amend
· No gov’t action induced ∆ to remain silent before arrest 
FRUITS IMPEACHMENT 
· Miranda exclusionary rule should not apply to derivative evidence – i.e. leads to witnesses 
· Michigan v. Tucker 
· ∆ not given warnings, told PO of a friend, PO interviewed friend who gave incrim. statements
· Tucker is the beginning of use of a new phraseology → Miranda warnings are “only procedural safeguards” “not themselves rights protected by the Constitution, but measures to protect the 5th Amend. privilege against self-incrimination”

· Merely prophylactic rules designed to protect the 5th Amendment right 

· Sequential confessions admissible as derivative (unless #1 violated DP)
· Oregon v. Elstad 

· Tree was confession #1 given w/o Miranda warnings, ∆ argued confession # 2 was the fruit of confession # 1.  Miranda warnings were given prior to #2, confession #s. 1&2 were voluntary. 

· Held:  Voluntary Miranda compliant confession #2 admissible 

· If the confession or other statement was VKI, then it would not be invalidated simply b/c there was a prior, illegally obtained confession having the same substance 

· All that matters is that #2 VKI and Ct. said in this analysis the fact that the suspect chose to speak again after warnings given is highly probative (of V)

· But was their a valid waiver? 

· A waiver has to be VKI – voluntary, knowing and intelligent 

· K – argument that a critical part of K is knowledge of the consequences

· ∆ did not know that the 1st confession was inadmissible, so he thought that the cat was out of the bag so there was no harm in giving the 2nd confession 

· O’Connor says that absence of knowledge of all the consequences does not render involuntary (Schaffer: this conflates V & K)
· Implicit is that suspect does not even have to be told by PO that his 1st confession may be inadmissible 

· Brennan’s dissent: 

· Arguably gives PO’s and incentive to not give warnings initially, allowing them to obtain an unwarned confession virtually secure in the knowledge that by giving warnings could obtain a second confession that would be admissible
· 2nd confession may be suppressed based on objective test of what suspect understood about right not to talk 
· Missouri v. Seibert 

· PO elicit confession #1 deliberately w/o warnings, then got #2 after giving warnings 

· Held:  Where the post-warning statement is a virtual continuation of the pre-warning one, and a reasonable person in the suspect’s position (from suspect’s p.o.v.) might not have understood pre-warning statement was inadmissible / retained a choice about continuing to talk, Ct. may conclude warnings not effective so exclude
· Kennedy signs onto the decision b/c of the brazenness of PO disregard for Miranda
· BUT would engage in a subjective analysis of PO’s state of mind
· Suppress 2nd confession only if PO acted deliberately and in bad faith 
· If curative measures taken (i.e. substantial break in time and circumstances, or an additional warning that explains the inadmissibility of the pre-warning custodial statement) 2nd confession might be admissible 

· Post-Dickerson Elstad Jurisprudence – affirms that fruits, especially physical evidence, do not get suppressed (as long as confession not coerced) 
· U.S. v. Patane
· Tree was the unwarned confession, arguably tainted fruit was the gun discovered as a result 
· Ct. reaffirms Tucker / Elstad are still good law 
· Held:  Miranda exists only to guard against violations of the suspect’s 5th right not to be coerced into testifying against himself – the admission of additional fruits of a non-Mirandized but voluntary confession, physical evidence, cannot violate Miranda b/c 5th not implicated by admission of physical fruit into evidence 
· Admission of non-testimonial fruits does not risk using against a ∆ coerced incriminating statements – any lingering fears about involuntariness not present when the fruit is an inanimate object as opposed to a statement/confession
· Plurality in sweeping language says PO do not violate constitution or even Miranda, by a mere failures to warn – Miranda is a constitutional right, but relates to trial not investigation
· On the view that a ∆’s right is not violated until he is being compelled to be a witness in the prosecution at trial (not implicated at interrogation/investigation stage) 
· Patane could arguably extend to 3rd party witness testimony 
· Argue only suspect’s non-Mirandized remarks, not any evidence derived – however directly – from those seem to be excludable as FPT

CUSTODY FOR MIRANDA
· Objective reasonable suspect test – whether a reasonable person in the suspect’s position would believe that he was (or was not) in custody at the moment 
· Beckwith v. U.S. 
· IRS agents came to ∆’s house, were invited in, sat w/ ∆ at dining room table to discuss 
· Held:  ∆ not in custody from Miranda purposes – warnings are not required simply b/c an investigation has focused on a suspect 
· Not in a custodial situation when talked w/ agents in his home. 
· Subjective beliefs of the parties are irrelevant unless manifested to suspect 
· Stansbury v. California 

· Held:  PO’s subjective and undisclosed view whether person being interrogated is a suspect irrelevant to the assessment of whether the person is in custody, unless PO’s views somehow manifested to indiv. and would’ve affected how a reasonable person in that position would perceive his freedom to leave
· Relevant Factors – U.S. v. Brown (9th) 

Tend to mitigate existence of custody at time of questioning

1. Whether the suspect was informed at the time of questioning that the questioning was voluntary, suspect free to leave or request officers to, or suspect told not considered under arrest 

2. Whether suspect possessed unrestrained freedom of movement during questioning 

3. Whether the suspect initiated the contact or voluntarily acquiesced to official request to respond to questions 

Tend to aggravate the existence of custody 

1. Whether strong arm tactics or deceptive strategies employed during questioning 

2. Whether the atmosphere of questioning was police dominated 

3. Whether the suspect was placed under arrest at the termination of the questioning 
INTERROGATION FOR MIRANDA

· (1) Was there direct questioning? 

· (2) If no, was it the functional equivalent of questioning?

· Interrogation under Miranda refers not only to express questioning – but also to any words or actions on the part of the police (other than those normally attendant to arrest and custody) that the police should know are reasonably likely to elicit an incriminating response from the suspect
· Rhode Island v. Innis
· Suspect in car, POs in car talking to each other about missing shotgun, would be shame if handicapped kids got hold of it 
· Held:  No interrogation – entire convo no more than a few off-hand remarks, cannot say POs should have known that it was reasonably likely ∆ would respond as he did
· SCOTUS says intent of the PO not dispositive, 
· E.g. if intend to elicit incriminating response but ploy not reasonably likely to be successful then no interrogation.  If incriminating response not intended, but PO’s negligently fail to realize might get one is interrogation 

· Problem → PO can never know if going to elicit response from suspect
· Even from seemingly innocuous questions like “do you have a family?” etc.
· Schaffer → this is absurd! 

· What the police intend subjectively has no bearing on likelihood of what suspect will do – rather it is about what they do!

· Looking implicitly at the issue of forcefulness of questioning
· “Interrogation as conceptualized in the Miranda opinion must reflect a measure of compulsion above and beyond that inherent in custody itself” 

· POs do not interrogate a suspect simply by hoping he will incriminate himself 

· Arizona v. Mauro 
· Wife taken to husband’s cell, POs insist on being present (obviously want to hear what is said) but seems normal procedure, have tape recorder, husband makes incrim stmts
· Held:  PO did not engage in interrogation 

· Suspect was not subjected to compelling influences 

· Note → brining wife to husband’s cell was reasonably likely to elicit response from husband? Whether incriminating or not is arguable 

· Aguably all Innis definitions of interrogation met, but held no interrogation – separates response and incriminating 
· U.S. v. Calisto
· Search of father’s house, PO came up to another in presence of suspect and said would have to get arrest warrant for daughter.  Father admitted all his. 

· Held:  Not interrogation b/c remark not directed at suspect and was kind of remark PO would normally make in carrying out his duties under the circumstances 

· Even if it could be said reasonable officers might have expected a response from hearing about daughter’s possible arrest, don’t think reasonable to expect an inculpatory response from suspect 

· No interrogation if undercover agent b/c ∆ doesn’t know talking to PO b/c coercive police-dominated atmosphere does not exist 

· Illinois v. Perkins
· Undercover PO placed as suspect’s cellmate, obtained incriminating statements 

· Held:  If there is an undercover investigation then Miranda is completely inapplicable 

· Miranda not meant to protect suspects from boating about their criminal activities in front of other persons they believe not cops 

BOOKING EXCEPTION 

· POs can ask questions attendant to custody w/o Miranda warnings and if the suspect’s answer is incriminating it is admissible at trial (Innis Ct’s definition of interrogation excluded questions attendant to custody) 

· Pennsylvania v. Muniz 

· Exempts from Miranda’s coverage questions to secure bio. data necessary to complete booking or pre-trial services (“what is your name?” always w/in booking exception)

· Explanations concerning custodial procedures i.e. fingerprinting, transportation, inventorying etc will probably not be considered interrogation even though the ∆ may make incriminating statements during the explanation b/c cannot be considered to call for a response

· Even direct questions about the suspect’s understanding of such explanations will not be interrogation since they are considered “necessarily attendant to” such explanations. (explanatory situations could also be extended)

· U.S. v. Webb
· Not booking questions where PO already knew what ∆ charged w/ and did not ordinarily ask such questions 
· Asking for name never constitutes interrogation → U.S. v. Carmona 
VKI DEFINITIONS FOR MIRANDA

· Voluntary – product of free and deliberate choice, not coerced or product of deception 

· Moran v. Burbine → relinquishment of the right must have been voluntary in the sense that it was the product of a free and deliberate choice rather than intimidation, coercion or deception 

· Knowing – K is not fully satisfied by the recitation of adequate warnings 

· Miranda warnings must be given in a clear and unambiguous manner – PO do not have to quote the exact words of the decision, readings must convey the substance of the decision 

· Intelligent 
· Look at K and I together 

· Person receiving the warnings has to have some level of understanding which connotes some degree of mental capacity to understand the content of the right described and the consequences of waiving it 
· I – factors that cause us to pause e.g. person is not intelligent, drunk, high, doesn’t speak English, deranged or mentally defective 
· HYPO:  PO do not know suspect does not understand warnings.  If Miranda is not a const decision - is the waiver admissible?

· Arg in favor of admitting the confession: waiver doesn't have to be VKI; K & I aren't as important as V, and if no involuntariness then PO did nothing wrong

· Don't need K & I if don't have overbearing of ∆'s will

· Police didn't deprive him of K or I - he didn't have it to begin with

· So conundrum is whether V, K, and I are all still required - courts generally demand all must be satisfied

WW CASES

· 2 req’ts must be met before a suspect can be found to have waived his Miranda rights

· (1) Relinquishment of the right must have been voluntary in the sense that it was the product of a free and deliberate choice rather than intimidation, coercion or deception 

· (2) Waiver must have been made w/ full awareness of both the nature of the right being abandoned and the consequences of the decision to abandon it 

· Moran v. Burbine 

· Lawyer retained by family trying to contact ∆

· Held: valid waiver – ∆ knew he could request a lawyer, and was aware of state’s intention to use his statements to secure a confession, that is all he needed to know 

· Deliberate deception of attny and failure to tell ∆ there was an attny irrelevant b/c did not deprive ∆ of knowledge essential to understanding his rights and consequences of abandoning them (not same result if had been indicted already per 6th) 
· No doubt info would have been useful but POs don’t have to supply info. to help suspect calibrate his interest in deciding to speak or not 

· ∆ can make a conditional waiver, agreeing to only speak about some issues and not others – will be admissible if PO adhere to scope ∆ put on questioning 

· Connecticut v. Barrett
· Warnings given, ∆ said would talk about rape but wouldn’t give a written statement

· Held:  ∆  waiver VKI b/c PO complied w/ his conditions, they never sought to obtain a written statement – fact ∆’s decision illogical irrelevant 

· Suspect’s ignorance of scope of questioning irrelevant 
· Colorado v. Spring  

· Suspect questioned about gun offense, then asked about murder and confessed.  Argued waiver invalid b/c PO had not warned him would question him about murder.  
· Held:  Constitution does not require that a criminal suspect know and understand every possible consequence of a waiver of 5th privileges

· Mere silence by POs as to scope of interrogation is not trickery sufficient to invalidate waiver, suspect doesn’t need to know all info that would be useful in deciding whether or not to rely on right (see also Moran) 
WIIW CASES
· Interrogation not foreclosed forever if suspect invokes his rights – provided right “scrupulously honored” → question of time and frequency 
· Michigan v. Mosley
· Suspect invoked rt. to silence. 2 hrs later, warnings given again and different detective questioned suspect about unrelated murder.  Suspect signed waiver and confessed. 

· Held:  Statements admitted → if the right to silence was scrupulously honored, then police interrogation could be permitted and VKI waiver could be found 
· Factors:
· “Cooling off” period is most important factor 

· Multiple attempts to get the suspect to speak are considered problematic 

· Giving of fresh Miranda warnings when PO again approach the suspect evidence PO scrupulously honoring the suspect’s right to silence, as well as evidence ∆ K and V waived his rts 

· Question in all these cases is was there a valid waiver? 

· (1) Adequacy of warnings? 
· Miranda warnings must be given in a clear and unambiguous manner –PO do not have to quote the exact words of the decision, BUT readings must convey the substance of the decision 

·  (2) Was there a valid invocation? 

· Invocation of right to remain silent 

· Invocation of the limited right to counsel under the 5th 

· Edwards → if the ∆ invokes (w/ necessary clarity) cannot show waiver only by showing ∆ responded to later questioning, unless the ∆ himself initiates further communication
· Suspect must clearly and unequivocally invoke the right to counsel so that reasonable PO would understand to trigger protections of Edwards  

· (3) Question of Initiation (mere initiation is not enough for waiver, still have to prove VKI waiver)
· Who spoke first?  What did they say? (Bradshaw line of cases)

· Oregon v. Bradshaw  

· ∆ read rights, invoked right to counsel, questioning stopped, transported to jail during trip asked PO “what is going to happen to me now?”  PO said shouldn’t be talking unless ∆ wished to, ∆ said understood and had conversation where PO suggested ∆ should take polygraph, did and then confessed 

· Held:  Edwards satisfied b/c suspect initiated contact w/ the PO after invoking his right to counsel and then make VK waiver of right 

· ∆ initiated further conversation, the question itself evinced a willingness / desire for generalized discussion about the investigation – not merely a necessary inquiry arising out of the incidents of custodial interrogation 

· Henderson
· ∆ asked “what’s going to happen next?” PO responded being taken to county detention facility, ∆ makes a face, and PO thinks wants to make confession, fresh waivers given and ∆ takes them to bodies 
· Held:  Suspect initiated conversation w/ question that could have been taken as relating to his crimes (not relying on the non-verbal look of suspect) 

· It does not follow that every statement from a ∆ evinces a desire to talk generally about case 
· (4) Valid waiver 

· Waiver must be found to be VKI (from above) on totality of circumstances 
· Under Edwards, police-initiated interrogation after an invocation of counsel may occur only if counsel is actually present during the interrogation 

· Minnick v. Mississippi 

· The protection of Edwards continues even after the suspect has consulted w/ an attny 

QUESTIONING ABOUT A DIFFERENT CRIME AFTER INVOCATION

· These two cases come out differently but an invocation under either is an attempt to deal w/ the State only through counsel and therefore police cannot thereafter initiate unless ∆ waives 
· Arizona v. Roberson
· Invocation of the 5th right to counsel under Miranda is not offense-specific.  
· Such invocation prevents police-initiated interrogation on any crime.
· McNeil v. Wisconsin
· Invocation of 6th right is offense specific 
· PO can initiate questioning on crimes other than the crime with which ∆ is charged 
· PO may seek a waiver w/ respect to “an unrelated crime” (crime B) w/o violating ∆’s invocation
· Jackson violation = violation of the no initiation rule so waiver that follows is invalid (6th)
· 6th deliberate elicitation standard is broader than interrogation under 5th 
· Michigan v. Jackson
· ∆ requested counsel at arraignment, adversary judicial proceedings had begun, per Brewer his full 6th Amendment right to counsel attached

· Held:  ∆ had not VK waived 6th right to counsel, when 6th right invoked stds of Edwards govern waiver of 6th rts
· So ∆ could only have waived his 6th rights if he had initiated a later conversation and also VKI waived rights

· Here invocation only occurred b/c requested counsel at arraignment, what if ∆ stood mute? Does attachment conflate to invocation or is something more required? 

· Dissent argues that the Edwards rule should only apply in 5th context, the 6th automatically attaches, shouldn’t have to affirmatively invoke 
· Lower cts. held what is implicit in Jackson → the protections of Edwards are not applicable in 6th context unless the accused unequivocally invokes his right to counsel, PO MAY initiate and seek waivers in absence of counsel w/o violating ∆’s right to counsel
· Wilcher v. Hargett 

· ∆ appointed counsel at arraignment but made no statement when counsel appointed.  After, approached by police, waived rights and confessed

· Held:  Waiver valid even though ∆ had not initiated contact w/ police b/c “assertion” means some kind of positive statement or other action that informs a reasonable person of ∆’s desire to deal w/ police through counsel 

· Simply remaining silent while counsel appointed does not rise to level of assertion so PO could approach and interrogate ∆ so long as gave Miranda warnings and ∆ understood and voluntarily waived rt to counsel as to crime A  

· Statement obtained in violation of Jackson can be used for impeachment purposes 
· Michigan v. Harvey 

· Harris allowed impeachment use of a Miranda violating confession in 5th context 
CONFESSIONS AND THE 6TH AMENDMENT

Massiah RULE 
· Rt to counsel attaches upon the beginning of adversarial judicial proceedings or upon indictment / arraignment (at a specific moment in time) 
· Clear rule of Massiah → once adversary proceedings have commenced against an individual, 6th rt to counsel triggered at or after judicial proceedings initiated (formal charge, preliminary hearing, indictment, information, or arraignment) he has right to legal rep when gov’t interrogates him 
· A Massiah violation is said to occur at the time the confession is introduced into evidence at trial (that is the moment when the right to counsel is violated)

· So no impeachment use can be made of a Massiah violative confession b/c the impeachment use creates the actual violation – the violation is the use (suspect did not know talking to cops/informant)

· The impeachment use is the same as any other use and it is the USE which is the violation 

· Massiah v. U.S. 

· ∆ indicted on drug charges, while out on bail made incriminating statements in co-∆’s car.  Co-∆ was cooperating w/ PO and wearing wire.  Statements used against ∆ at trial. 
· Held:  6th violated when evidence of ∆'s own incriminating words are used against him, which POs had deliberately elicited from him after he had been indicted and in the absence of his counsel
· Testimony doesn't have to be elicited in police custody - applies also to "indirect and surreptitious interrogations"

· POs can still continue investigating - just can't use ∆’s testimony like this
· Escobedo v. Illinois

· Suspect had not been indicted yet 

· Refinement on Massiah test – the focus test → any time you have been identified as a “prospective criminal ∆” then you have a right to counsel 

· Overruled by Moran v. Burbine 

· 6th Amendment right to counsel does not attach prior to the initiation of adversary criminal proceedings 

· Key test = was there “deliberate elicitation” (not interrogation) by PO in the absence of counsel?
· Brewer v. Williams
· ∆ charged w/ abduction, given lawyer in one city.  Arraigned on another charge in another city w/ another lawyer.  Both told him not to talk until consulting w/ first lawyer.  During car ride b/w two cities, PO gave speech about how little girl deserved a Christian burial, but didn’t want ∆ to answer him, just think, ∆ confessed. 

· Held:  ∆ deprived of 6th – judicial proceedings had been initiated against ∆, PO deliberately set out to elicit information from ∆ just as surely as if had interrogated him 

· ∆ could have made valid waiver of 6th right at time of deliberate elicitation 

· State must show VKI intentional relinquishment/abandonment of a known right 
· Not shown here b/c ∆ had made effort to contact 2 lawyers, been instructed not to talk, and ∆ said would tell POs whole story after they reached destination
· Under NY law, cannot waive the protection of counsel after attachment unless in the presence of counsel! 

· Impeachment use can be made of a confession obtained after attachment in violation of Brewer
· Suspect knew was talking to gov’t and SCOTUS told us a waiver was possible 
· Could use this reasoning to lighten Massiah – SCOTUS has not closed this door 

·  Fellers v. U.S. (distinguished from 5th std of custodial interrogation)

· ∆ indicted and POs arrested him, during course of arrest ∆ made incriminating statements before warnings given, argued officers deliberately elicited these statements violating 6th 

· Held:  POs deliberately elicited info from ∆, discussion took place after ∆ had been indicted, outside the presence of counsel and in the absence of any waiver 

USE OF UNDERCOVER AGENTS 

· 6th more protective than 5th in this respect → limits the use of undercover tactics, whereas Miranda only applies when the suspect knows that he is speaking to PO

· Once a ∆ has been indicted and has counsel, it is a violation of 6th for undercover agent to deliberately elicit incriminating statements from ∆ in absence of counsel & give to prosecution 
· U.S. v. Henry 

· ∆’s cellmate paid gov’t informant, FBI agent told him not to initiate conversations w/ ∆ but to pay attention to anything ∆ said about crimes 

· Held:  Viol. 6th by intentionally creating a situation likely to induce ∆ to make incriminating statements w/o assistance of counsel, gov’t violated ∆’s 6th right

· Expands deliberate elicitation test to that of deliberate creation / likely to induce 

· Active eliciting distinguished from passive listening 
· Kuhlmann v. Wilson
· PO had agreement w/ ∆’s cellmate, listen to ∆’s conversations and report them, but would ask no questions and just keep ears open, ∆ w/o prompting told inmate about crime

· Held:  6th not violated when police put jailhouse informant in close proximity to ∆ and ∆ made statements to the informant w/o any effort on informants part to elicit 

· To prove 6th violation, ∆ must show that police took some action beyond merely listening that was deliberately designed to elicit incriminating remarks  

· Distinguished Henry b/c informant there stimulated conversations, while inmate here did not 

· Listening post has no inducing ability 

CONTINUTING INVESTIGATION
· Permissible for PO to investigate and seek statements relating to crimes not charged, but impermissible to seek or use statements regarding crimes already charged (knowingly exploiting is as bad as deliberately eliciting) 
· Maine v. Moulton

· ∆ and co-∆ charged, co-∆ cooperated w/ PO and wore wire to meeting initiated by ∆, co-∆ led ∆ to talk about other crimes 

· Gov’t had an interest in deliberately eliciting words from an indicted ∆, but primary purpose was getting evidence of another as yet uncharged crime 

· Prosecution may not use information obtained by secret agent in its case on pending first indictment – but may use it info. elicited in prosecutions for offenses that have not yet reached indictment 
· Expansive construction to the Massiah / Brewer rule – to suppress a confession obtained for a legitimate investigatory purpose 

· Ct. worried that gov’t investigating crime 2 will be unable to resist the temptation to talk about crime no. 1 so announcing a very protective extension 

WAIVER OF 6TH RIGHT 
· Nothing more than Miranda warnings required to have a valid waiver of 6th Amendment right to counsel – still go through VKI analysis 
· Patterson v. Illinois

· Complete, valid warnings are enough to get a valid waiver (Warnings = Waiver; WW)

· Patterson rule would arguably not apply:

· (1) Waiver would not be valid where suspect was not told that his lawyer was trying to reach him during questioning (Moran v. Burbine)
· Rationale is that after right to counsel is attached, court is protective of things that look like interference w/ or denigration of role of counsel

· (2) Waiver could not be found when there has been a conversation b/w undercover cop and indicted suspect who didn’t know was speaking to a cop 
· Was found valid in 5th context though in Perkins (Miranda n/a to ∆’s boasting to one believe not to be a cop) 
IMPEACHMENT USE 

· Jackson – if you violate Jackson, PO initiated, then can be used for impeachment purposes?

· Brewer – can impeachment use be made of Brewer violation, where no waiver obtained by PO? SCOTUS not decided 

· Massiah – no waiver possible b/c ∆ doesn’t know talking to gov’t  

· No impeachment use b/c the USE would be the violation itself 

THE GRAND JURY

Two asserted functions for the grand jury 

· (1) Determining whether there is probable cause to believe a crime has been committed and that the accused committed it

· (2) The protection of citizens against unfounded criminal prosecutions 

· But now seen as little more than a rubber stamp for prosecutor’s decision to proceed

· Natural that the grand jury agrees w/ the prosecutor in almost every case b/c no opposition to the prosecutor appears before the grand jury 

· Principal function of the grand jury today probably is not to refuse indictment, but rather to force the prosecution to gather and to offer evidence in some systematic way before a charge is brought 

· Often overlooked → if the evidence put together turns out to be weak, prosecutors sometimes decide not to ask for indictments or to seek indictments on lesser offenses than they might have charged on own

· No constitutional right to consult your attorney either inside or outside of the grand jury room 

· CT v. Gabbert
· 13 of 23 states employing the grand jury permit witnesses to be accompanied by counsel in the grand jury room 
· Fear is that grand jurors will blurt things out to defense counsel that will help them i.e. theory of the case or identity of witness

· Attorneys often permitted to park themselves outside the room, and client is allowed to excuse himself for consultation 

THE ROLE OF THE PROSECUTOR
· Legal advisor to the grand jury 

· Presents evidence to the grand jury.  
· Costello v. U.S. 
· Prosecutors often permitted to offer evidence to grand juries that could not be offered at trial i.e. hearsay
· Held:  Neither the 5th nor any other constitutional provision proscribes the kind of evidence upon which grand juries may act 

· Illegally seized evidence can be used in the grand jury proceeding (U.S. v. Calandra) 

· U.S. v. Williams 

· Held:  Rejected 10th Circuit supervisory rule that required prosecutors to present “substantial exculpatory evidence” to the grand jury 

· Supervisory power of the court to make prosecutor do so is not available in this context 

· Reasoned also grand jury itself might choose not to hear more evidence than that which suffices to support an indictment

· Dissent worried about the risk of unjust indictments 

· Dissent quotes from the U.S. Attny’s Manual states when a prosecutor is personally aware of substantial evidence which directly negates the guilt of the subject of the investigation, prosecutor must present or otherwise disclose such evidence to the grand jury before seeking an indictment against that person

· So ∆ attny should ask if can come in and talk to U.S. Attny and try to convince him by presentation that does not have an indictable/winnable case against client (if fails, call his boss) 

· From the prosecutor’s side, the ethos is that you don’t indict if you do not believe you can convict beyond a reasonable doubt (cannot win on probable cause!) 

· Pre-indictment practice is very valuable b/c then your client does not have to stand trial at all 

· Grand jury can always hear any additional evidence that it requests, but grand juries usually rely on the prosecutor to explain criminal offenses and to present the evidence it considers. 
· Prosecutor usually may negate a grand jury’s decision to return an indictment by refusing to sign the indictment, or by nolle prosequi, which dismisses the charges.  
· And a grand jury decision not to indict can be circumvented if the prosecutor resubmits the case to another grand jury. 
· U.S. v. Chanen
· Prosecutor obtained an indictment only on the 3rd presentation to a grand jury, which involved the presentation of no live testimony.  Evidence was read-back of transcripts of the 1st grand jury investigation.

· Held:  No source of law for the district ct. to dismiss this indictment 

· The constitutionally based independence of court, prosecutor and grand jury means ct. cannot use the supervisory power w/o a clear basis in law or fact

THE GRAND JURY’S POWERS OF INVESTIGATION
· Very broad investigative powers
· Grand jury can call anyone to testify before it upon the hint of suspicion, or on the basis of a prosectuor’s speculation about possible criminal activity 

· Grand jury is entitled to the evidence of every person AND the only constitutional privilege which will be recognized is the privilege against self-incrimination 

· Branzburg v. Hayes 

· Held:  1st Amend. does not provide any privilege against giving testimony to grand jury 
· Demonstrates high hurdle for people to make argument to avoid giving testimony before the grand jury 
· Subpoena Power 

· Grand jury can gather all the evidence that it thinks it needs 

· Prosecutor can call witnesses before grand juries who are substantially burdened by the duty of responding, but who have little to tell the grand jury.  Can call witnesses who will add nothing to the grand jury’s knowledge, but who suffer simply b/c they are called. 

· Any person who can demonstrate that a grand jury is harassing him may move to quash a subpoena.  In the absence of a valid claim of privilege, such motions are not likely to succeed 
· U.S. v. Dionisio 
· Used power of subpoena to get 20 or so people to come in, Dionisio argued there should be a PC requirement before we put people before the grand jury 

· SCOTUS responded that PC inquiry is the very function of the grand jury investigation

· PC is the end-product of the grand jury’s investigation, not a pre-requisite for it  
· U.S. v. Nixon
· Trial subpoena must satisfy a three pronged test of relevancy, admissibility and specificity

· U.S. v. R. Enterprises Inc. 
· Rejected application of Nixon standards to grand jury subpoenas 

· Gov’t cannot be required to justify the issuance of a grand jury subpoena by presenting evidence sufficient to establish PC b/c the very purpose of requesting the information is to ascertain whether probable cause exists 

· Grand jury investigative powers not unlimited, subpoenas may be quashed if compliance would be ‘unreasonable or oppressive’  

· Unreasonable only if there is no reasonable possibility that the category of materials the gov’t seeks will produce information relevant to the general subject of the grand jury’s investigation 
· Not going to get a GJ subpoena quashed on grounds of relevancy

· Standard extraordinarily difficult to meet in practice esp. since subpoena recipients may have no knowledge of gov’ts purpose in seeking production of the requested information 

· GJ can't attempt to harass or abuse citizens - must act in good faith

· Also prosecutor can't call person who has already been indicted to obtain info about pending prosecution (except to investigate new charges)
OVERTURNING AN INDICTMENT FOR PROSECUTORIAL MISCONDUCT

· Standard = Only get a dismissal when the prosecutorial misconduct amounts to overbearing the will of the grand jury so tha the indictment is in effect that of the prosecutor rather than the grand jury
· U.S. v. McKenzie
· OK for prosecutor to tell the grand jury that the evidence shows the ∆ is guilty

· Hard to make out this standard esp. b/c hard to come upon this information 

· Timeline → if the prosecutor aware that perjured testimony was used to obtain the indictment 

· Before trial 

· The grand jury finding is a PC finding. We are worried it is tainted. (1) prosecutor could withdraw the indictment and re-present the case w/o perjured testimony; or (2) could present the problem to the court to review grand jury transcript to determine if was enough untainted evidence to still constitute probable cause. 

· During trial 

· Present the transcript to the court for determination if was sufficient PC to sustain the indictment.  If not, then declare mistrial.  If was, then continue w/ trial.

· After trial 

· Prosecutor will argue harmless error – yes did force a ∆ to go to trial on an arguably tainted trial, but was not discovered in time to prevent trial from going forward and now we have an otherwise sustainable conviction decided by a jury w/o any other errors in trial process  

· In the interests of economy and efficiency, would not want to reverse the conviction b/c a reasonable jury could and did find enough evidence to convict ∆ beyond a reasonable doubt

· So hard to make a compelling case for reversal when error is only discovered after trial 

· Harmless error doctrine is powerful 

· Many forms of arguable error occurring before a grand jury will be converted into otherwise harmless error if they are not discovered before a valid conviction is obtained

· U.S. v. Mechanik
· Violation of rule re. who may be in the grand jury room (was 2 witnesses in there at same time)

· Illustrates harmless error doctrine that one will not be able to obtain a reversal after an otherwise validly conducted trial 

· Conviction will usually stand UNLESS was discrimination in the process for selecting the grand jury 

· Structural problem in the process for which the only remedy is reversal of conviction 

· Another structural error requiring reversal is violation of right to counsel of choice (U.S. v. Gonzales-Lopez) 

SECRECY
· Rule 6(e)(2) → No obligation of secrecy unless in accord w/ 6(e)(2)(b) 
· Does not include a grand jury witness!
· Other than witnesses, each person present in grand jury room or otherwise assisting prosecutor is forbidden from disclosing matters occurring before the grand jury 

· Butterworth v. Smith 
· Reputational interest of an exonerated witness (whose name was leaked from grand jury proceedings during trial) was held not to be enough to justify the proscription of truthful speech 

THE RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL 

· Strickland v. Washington
· Two prong test ∆ must meet (can consider only one if ∆ makes insufficient showing on one)::

· Deficient performance 

· Based upon what a reasonable lawyer would do, reasonableness under all the circumstances
· Strong presumption of reasonableness, or a strong presumption ∆ rec’d adequate assistance and that all significant decisions were the result of reasonable professional judgment  (very deferential) 

· Strategic choices are unassailable 

· Prejudice 
· ∆ must show that there is a reasonable probability that but for counsel’s unprofessional errors, the result of the proceeding would have been different. 
· Reasonable probability = probability sufficient to undermine confidence in the outcome (less than 50/50)
· A reasonable probability of a different outcome ( more likely than not 

· In IAC much less of a finality interest b/c while trial is over, we are worried about its reliability so std. less than for motion based on newly discovered evidence 
ASSESSING EFFECITVENESS OF COUNSEL 

· Cts very deferential to trial counsel, usually try to justify conduct as proper strategy 

· Darden v. Wainright
· Defense counsel did not intro. any mitigating evidence, relied solely on ∆’s  plea for mercy 

· Held: Not IAC, emphasizing deference to defense counsel, noted several reasons why defense counsel may have made this strategic decision 

· Cts. less forgiving if defense counsel betrays an ignorance of controlling legal stds 

· Kimmelman v. Morrison
· Lawyer conducted no pre-trial discovery, counsel mistakenly believed Sate required to turn over all inculpatory evidence and did not file motion to suppress → have to make a motion to suppress b/c very unlikely illegally obtained evidence will be excluded otherwise 
· Held:  Total failure to conduct pretrial discovery sufficient to justify conclusion that lawyer hadn't acted in accordance w/ stds of reasonable competence

· Counsel found ineffective b/c not strategy but mistake, ignorance of the law

· Remands for prejudice determination

· Court may conclude that these errors were harmless 

· Can have a gross failure of the performance prong - but 2nd prong may not be satisfied if not prejudicial

· Florida v. Nixon
· Defense lawyer in opening statement at guilt phase of capital murder trial and admits ∆ is guilty of murder 
· Lower ct. says this is an analogue to pleading the ∆ guilty and by precedent, the decision to plead guilty must be made in consultation w/ and w/ consent of your client 
· SCOTUS reverses as pure strategy

· In a capital case, frequently the fact the only realistic result possible may be the avoidance of execution and juries don’t like it when lawyer gets up at guilt phase and says that the client didn’t do it, and then at penalty phase says he is really sorry he did 

· Finds first prong satisfied (performance), so did not even need to reach second prong 

THE DUTY TO INVESTIGATE
· Defense counsel has a duty to investigate before deciding whether to plead/go to trial

· This goes to performance.

· Duty means that they must investigate to the extent that reasonably competent counsel would have investigated.  

· Defense counsel has an obligation to engage in a detailed review of the case file for every conviction that the prosecution will seek to introduce at the penalty phase of the trial.

· Rompilla v. Beard


· Atty failed to find a whole bunch of mitigating factors in the trial record for a past rape conviction (similar crime) that the defense atty knew the pros would rely upon for aggravating circumstances.  The relevant document that he failed to find was a 10 page document.  This one document would have led to a bunch of other leads/sources for mitigation (school records, etc.).

· This is surely to be relitigated, such a close case.  

· But is a warning to defense lawyers, an element of performance: what is your duty to investigate.  Stands for the prop that there is a limit to the amt that you can rely on your client and on interviews of the clients’ family.  Here, neither source adverted to his bad upbringing/troubled childhood.

ASSESSING PREJUDICE
· A ∆ can successfully argue under Strickland that IAC occurred in entering a guilty plea

· Hill v. Lockhart 
· Atty did not properly research parole eligibility of client, said ∆ would go to prison for 6 years, when really 9
· Test = but for counsel’s errors ∆ must plead and prove in motion that he would not have pleaded guilty but would have insisted on going to trial.
· ∆ was able to prove that he would have gone to trial instead b/c he had previously rejected a plea that would’ve let him out in 9 years, had absolutely nothing to lose by going to trial here b/c he had just as good 

· To succeed under Strickland, ∆ need not show prejudice in the sense he probably would have been acquitted or given a shorter sentence at trial 

· A failure to object to a miscalculation under the guidelines that increases the sentence always prejudicial 

· Glover v. U.S. 
· Any extra time in jail is prejudicial, even if only 6 mos.
· Can be IAC for advising a ∆ to reject a guilty plea offer and go to trial, but may be no prejudice

· Toro v. Fairman
· IAC found where attny advised ∆ to reject plea when had no defense and rec’d much longer sentence at trial than offered 
· Held:  No prejudice b/c ∆ didn’t prove that but for counsel’s errors he would have accepted the plea and would not have gone to trial. 
· Schaffer thinks prejudice should maybe have been presumed here b/c had absolutely no defense! 
· Ct puts a terribly high burden on ∆ to produce facts that are very hard to produce
· Appeals 

· Failure to advise ∆ of the rt to appeal

· Roe v. Flores-Ortega
· Duty to consult w/ ∆ about an appeal when there is reason to think that either (1) a rational ∆ would want to appeal, or (2) that this particular ∆ reasonably demonstrated to counsel was interested in appealing 

· If counsel fails to comply w/ this std, prejudice found if the ∆ can show that he would’ve filed an appeal if not for counsel’s failure to file a notice 

· Failure to actually pursue/file an appeal

· Roe v. Flores-Ortega 
· Test to prove IAC → ∆ has rt to EAC to the first appeal of right.  ∆ must prove that, but for counsel’s deficient failure to consult w/ ∆ about an appeal he would have timely appealed. 

· ∆ must show would’ve filed an appeal and at a minimum appeal would have some merit if belated rt to appeal were granted.

· ∆ must prove that the appeal might have succeeded. 

· Must show a reasonable probability of a diff outcome.  This is less than 50/50, less than a preponderance.

· If attny doesn’t think that there are any meritorious issues to pursue on appeal after a “conscientious examination” of the case, and thinks appeal would be “wholly frivolous” file an Anders’ Brief → referring to anything in the record that might arguably support the appeal

· SCOTUS allowed something less in (Smith v. Robbins) where lawyer had to outline the case and state why he thinks an appeal to be frivolous and request permission to withdraw, to which the court can then request briefing on any issues it sees fit. 

· Ineffectiveness/prejudice presumed:

· Where the atty had never passed the bar (Solina v. U.S.) or where he’d secured admission to the bar by fraud.  

DISCOVERY
· FRCP 16 Information Subject to Disclosure by Gov’t 

· (A) ∆’s oral statement, if gov’t intends to offer then at trial
· (B) ∆’s written or recorded statements of which gov’t has custody 
· (C) for organizational ∆s, statements of agents legally attributable to the organization 
· (D) ∆'s prior criminal record
· (E) documents and other tangible objects that are material to the defense, or intended for use by the gov’t in its case in chief, or were obtained from / belong to ∆
· Material to the defense = gov’t has to intend to use at trial 
· U.S. v. Armstrong
· Held:  Term “material to preparing the defense” covers only those docs and objects that are responsive to the gov’ts case-in-chief i.e. those docs and objects that are pertinent to the ∆’s guilt or innocence 

· Did not hold ∆s never have a right to inspect docs and other info that pertain to matters other than the gov’ts case-in-chief – rather holding was ∆’s are not entitled to these materials under FRCP 16. 

· ∆ free to argue for ex. that discovery of certain mat’ls necessary to protect a constitutional right 

· (F) reports of physical or mental examinations, as well as scientific tests, that are material to the defense or intended for use by the gov’t in its case in chief 

· (G)  a summary of testimony of expert witnesses that the gov’t intends to call in its case in chief, incl a description of the BK for the expert’s opinion and a description of witness qualifications
NAMES / ADDRESSES

· 28 states grant defendant as matter of right pretrial disclosure of witnesses names.  Some states ban disclosure of witnesses (more on this later). Fed cts have traditionally refused such advance discovery of witnesses 
· There will be cases where prosecutors will turn names/addresses over, but voluntarily 
STATEMENTS 

· Prior statements of government witnesses.  The Jenks Acts, Rule 26.2.

· §3500 is immensely important for defendant counsel.  It is the obtaining of prior statements that allows you to formulate your cross-examination and you contrast your prior statements against the direct testimony.  

· Limitations: 

· Discovery only of statements that reproduce exact words or are substantially verbatim, and any statements, however recorded, made to the grand jury  

· Oral statements made by the ∆ to undercover agents are not subject to disclosure, nor are oral statements made to those who are not gov’t agents 

· Defense counsel does not get material until after witness has finished testifying on direct   
· Only get portion of prior statements that relate to the subject matter of the testimony – don’t get it all
· In camera review to separate portions to statements relating to testimony and not 

· Only requires disclosure of “statements” signed, adopted, or otherwise approved.   (p. 996)

· Government does not have to turn over investigative or trial preparation material. 
· Sanctions: Remedy for failure to disclose

· Rule 26.2 (e) (p. 482 supp)  Sanction for failure to produce statement.

· If party disobeys, the court must strike the witness testimony from the record.  Immensely powerful remedy.

· Depends on interpretation of word “disobey”; it doesn’t say the party that “fails.”

PROSECUTOR’S CONSTITUTIONAL DUTY TO DISCLOSE 

· Mooney v. Holohan
· DPC violated if gov’t engages in a deliberate deception of court and jury by presentation of testimony known to be perjured 

· Alcorta v. Texas
· Conviction reversed b/c prosecutor knowingly allowed important witness to crate a false impression at trial 

· Napue v. Illinois 
· Conviction invalid where prosecutor made no effort to correct false testimony he elicited from witness that he rec’d no special consideration for testimony 

· Constitutional duty to disclose exculpatory evidence w/in the prosecution’s possession 

· Brady v. Maryland
· Violates ∆’s DPC 
· Did omitted evidence create reasonable doubt that did not otherwise exist?
· U.S. v.  Agurs 
· Materiality is a context specific inquiry → going to depend on the strength of the case; whether or not in the context of the case the withheld evidence would create a reasonable doubt that did not otherwise exist 
· The trial judge engages in a context specific inquiry on the record of the case (most often evidence disclosed after trial) 

· If prosecutor intentionally withholds evidence, as opposed to negligently or innocently withholding evidence the likelihood of conviction is not increased

· The character of the evidence not of the prosecutor that governs 

· Materiality standard refined → suppressed evidence is material only if there is a reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would have been different.  A reasonable probability is a probability sufficient to undermine confidence in the outcome 

· U.S. v. Bagley
· Defense counsel made specific request for info on deals b/w gov’t and prosecution witnesses, gov’t did not disclose two principal witnesses had signed Ks w/ ATF to be paid 

· Issue of a specific request made for Brady mat’l (Blackmun / O’Connor) 

· Defense could reasonably rely on non-disclosure in response to a specific request that the info does not exist i.e. they could have been misled 

· Also if the prosecutor is charged w/ knowledge of the files, they are charged w/ knowledge of all that is in the files 

· Post-Bagley lower cts have continued to take account of the fact that there is a specific request, w/o always stating why it is significant 

· Even though prosecutor’s culpability is not supposed to be a factor under Brady / Agurs / Bagley
· Kyles v. Whitley 

· Prosecutor’s duty to disclose which rises to a standard of importance known as materiality

· Judges engaging in analysis → view a complex series of facts effectively sting as 13th juror to ask if now had a reasonable doubt?  

· Do we think a reasonable jury would have had a reasonable doubt based on this evidence taken as a whole? 

·  (1) A showing of materiality does not require demonstrating by a preponderance of the evidence that disclosure would have resulted in an acquittal 

· Not a more likely than not test → merely whether confidence in the outcome of the trial is undermined!

· (2) Burden of showing a possibility of acquittal does not mean that have to show insufficiency of the evidence 

· Issue is whether the undisclosed evidence could reasonably be taken to “put the whole case in a different light”

· (3) Once Bagley error is found, there is no occasion to ask whether the error is harmless 

· Does not mean that the withholding of evidence can never be harmless! 

· A Bagley error is not merely withholding, but withholding that meets the test – so once meets the test not merely withholding and by definition error not harmless

· (4) The suppressed evidence should be considered as a whole, not item-by-item 

· Suppressed evidence is considered collectively (no open file policy demanded) 

· Brady rts implicated even if the suppression is by PO and prosecutor is unaware of it 

· Test is outcome-oriented - nondisclosure, whether in good faith or bad faith, undermines confidence in the outcome → does not matter who or why!

· Wood v. Bartholemew 

· Sometimes evidence inadmissible at trial can be Brady material – here polygraph
· U.S. v. Boyd 

· Prosecutor did not disclose cooperating witnesses given undisclosed favors like sex, drugs, access to phones and friends w/ prosecutors, allowed false testimony by the witnesses denying current drug use  
· Prosecutors argued witnesses so badly impeached w/ their prior unlawful conduct, that the undisclosed evidence would not have satisfied the reasonable probability test, changed outcome
· Evidence was merely cumulative (frequent argument by gov’t in response to these motions) 

· 7th Cir. further analyzes the reasonable probability test  →
· Is there some reasonable probability that the jury would have acquitted the ∆s on at least some counts of the indictment had the jury disbelieved the essential testimony of the gov’t witnesses; OR 

· Might the jury have disbelieved that essential testimony if info. was revealed? 

DUTY TO PRESERVE EXCULPATORY EVIDENCE 
· (1) Is there a duty to test? 

· (2) Must the test used be the best available technology? 
· No – question is whether a reasonable jury on the evidence presented to it could find guilty beyond a reasonable doubt CA v. Trombetta
· Less scientific evidence can still convince the jury 
· Capable of believing the outcome was reliable 

· Defense lawyer would argue in response that the use of this less reliable technology invites reasonable doubt – an inference that the PO’s testimony on the test used is not credible, should have used other test
· (3) Is there a duty to preserve evidence? 
· If there is a duty to preserve it must be limited to evidence that might be expected to play a significant role in suspect’s defense California v. Trombetta
· Drunk driver’s breath tested, after test the POs purge device destroying sample 

· Ct. found no constit. error in failure to preserve the breath sample 

·  (4) If so, what std, must be met by a ∆ to secure a reversal if the duty to preserve is violated? 
· Negligence alone will not suffice - ∆ needs to show bad faith Arizona v. Youngblood
·   Absent bad faith, no DP violation in allowing the evidence to spoil

· Ct. affirms conviction here b/c victim testified and was subject to cross-exam, ct. charged the jury that the state had allowed the evidence to spoil, gave equivalent of missing evidence instruction that jury could if wished draw an adverse inference against the gov’t
GUILTY PLEAS

· A valid guilty plea requires an intentional relinquishment or abandonment of a known right or privilege b/c ∆ who pleads guilty is giving up 

· (1) the constitutional right to a fair trial before a jury 

· (2) the right to be proven guilty of all elements of the crime beyond a reasonable doubt

· (3) the right to silence 

· (4) the right to confront adverse witnesses 

· Test of materiality = suppressed evidence is material if there is a reasonable probability that but for the failure to disclose Brady mat’l, the ∆ would’ve refused to plead and gone to trial 

· U.S. v. Ruiz 

· Held:  During guilty plea negotiations, gov’t not req’d to disclose information that could impeach gov’t witnesses, nor info that could be used by ∆ on an affirmative defense 

· Constitution permits a plea despite what misapprehensions ∆ may have 

· Info here related to fairness of a trial, not the voluntariness of the plea 

· Can limit this holding though 

· Waiver clause in this ∆’s plea agreement waiving right to this info. 

· Ct recognized the gov’ts duty to disclose info bearing on ∆’s factual innocence and cont
· ∆ cannot be punished for going to trial 

· Scott v. U.S. 
· Trial judge said to ∆ at sentencing “if you had pleaded guilty to this offense, I might have been more lenient to you” – sentence is affirmed 

· Superficially ∆ receives higher sentence b/c exercised right to trial - but that is looking at incorrect time frame (hindsight rather than foresight) 

· Higher sentencing after going to trial rather than pleading reflects rational calculations by people facing uncertainty 

· Calculation of risk prior to deciding to plead or go to trial, not a retrospective analysis at the time of sentencing 

· VOLUNTARY 

· ∆’s plea must VKI (and have a basis in fact) 

· Boykin v. Alabama 
· Error for the trial judge to accept ∆’s guilty plea w/o an affirmative showing was VKI

· Literal compliance w/ Boykin  not required so long as ∆ understands by pleading guilty is waiving right to trial 

· Brady v. U.S. 
· The agents of the State may not produce a plea by actual or threatened physical harm or by mental coercion overbearing the will of the ∆ 
· U.S. v. Pollard 
· ∆ pressured b/c of feelings toward the person to whom plea is linked (here wife) 
· Plea voluntary – gov’t conducted itself properly, had PC to arrest/prosecute both ∆s and did not act in bad faith in an effort to generate additional leverage over ∆

· Only physical harm, threats of harassment, misrepresentation, or promises that are by their nature improper (i.e. bribes) render a guilty plea legally involuntary 

· Note:  package plea would be coercive if the case against one of the ∆s was especially weak and that person was indicted to pressure other ∆s 

· U.S. v. Caro
· Coercive force was co-∆s leaning on ∆, trial ct. has to ensure 
· Judge did not know plea part of group settlement so therefore could not take precautions to ensure the plea was voluntary – which is a judicial responsibility in a Rule 11 plea colloquy

KNOWING
· ∆ has to be informed of the elements of the crime pleading to – even if would have plead same way
· Henderson v. Morgan 
· Presumptively failing to list any of the elements provides defense attny w/ an opportunity to attack the validity of the plea – and this is so easy to avoid by the judge 
· VKI and ∆ must be competent to make plea – “rational understanding” test (same as that to stand trial) 

· Godinez v. Moran
· A ∆ must be able to consult w/ his lawyer w/ a rational degree of understanding and a reasonable understanding of the proceedings against him 

· To plead guilty have to know the maximum penalty and not much else until Rule 11

· Mental capacity = the capacity to understand is what matters (in this instance and in Miranda) 

· I = intellectual capability to deal w/ something placed before you by a lawyer or by a judge 

· K = in confession under 5th is knowledge of the content of accurately given Miranda warnings, and not more than that.  In 6th Amendment context there is an overlay on K (see Moran v. Burbine) in the interpositional role of counsel b/w ct. and ∆. 

Things ∆ does not need to know:

· Constitution does not require prosecution to disclose in guilty plea Brady impeachment material 

· U.S. v. Ruiz 

· Waiver VKI  if the ∆ fully understands the nature of the right and how it would likely apply in general in the circumstances – even though the ∆ many not know the specific detailed consequences of invoking it 

· Ct. can accept guilty plea despite various forms of misapprehension ∆ might have 

· Three part test employed by Ct: 

· (1) What is the burden on the gov’t ?

· A lot more work to figure out all of Brady material in a guilty plea case 

· The disclosure of the identities of witnesses is also a burden 

· If you can get a guilty plea and not have to expose an undercover agent, a cooperating co-∆ etc. then that is a large gain for the state’s interests in protecting those identities 

· (2) Ct says impeachment info has little value to ∆ at plea bargaining stage

· Proof of guilt and of affirmative defenses go directly to guilt or innocence – impeachment information does not 

· Brady material important to the adversarial fairness of a trial 

· Ct says same factors not found at plea stage 

· Not saying that the info would not be useful to the ∆ - but is saying (1) there is a strong  counterveiling gov’t interests that must be balanced and (2) interests in Brady / Agurs / Bradley context not presented in the same way 

· (3) Balancing the two factors about – govt’s interests vs. ∆’s interests 

ERROR AT RULE 11 COLLOQUY
· If there is an error in the Rule 11 colloquy (the taking of the plea) i.e. failure to advise ∆ giving up assistance of attny at trial and ∆ / attny does not object, to get relief ∆ must prove plain error affecting substantial rights 
· U.S. v. Vonn
· Additional burden on the ∆ to show that but-for the error he would not have plead guilty 

· Dominguez v. Benitez
· Making the std for obtaining post-conviction relief even harder in the context of a Rule 11 colloquy 
WITHDRAWAL OF A GUILTY PLEA
· Standard for the withdrawal of a guilty plea = any fair and just reason 

· FRCP 11, may be withdrawn only if the ct. has rejected the terms of the pleas agm’t OR is the ∆ provides the ct w/ a fair and just reason for withdrawal 
· FRCP 11(e) prohibits the withdrawal of a guilty plea after sentence is imposed 

· ∆’s only recourse is appeal or collateral attack 

· If plea not V, K, or rendered w/ sufficient knowledge can be withdrawn or vacated 
BREACH OF AGREEMENT
· Remedy for breach = state courts  have option to decide whether to allow the ∆ to withdraw the plea, or to have the ∆ sentenced by a different judge not tainted by having heard the recommendation that constituted the breach 

· Santobello v. NY 

· Prosecutor agreed to make no recommendation as to sentence, then 2nd prosecutor took over and made recommendation 
· ∆ counsel unhappy b/c worried about getting harshest judge if re-sentencing 

· If withdraw the plea, you are not automatically better off – unless prosecution’s case has weakened 
COOPERATION AGREEMENTS

· If the gov’t is to be held to an obligation it must be in the plea agm’t 

· Generally prosecution prefers its obligations under such an agm’t remain vague and contingent on its own view of the quality of the ∆’s cooperation 
· ∆ wants specifics b/c ultimately want the prosecutor to file a substantial assistance memorandum 

· Want to make sure that the prosecutor lists the conditions of cooperation so that you can demonstrate that your client fulfilled those conditions so that you get specific enforcement of the promise 

TRIAL BY JURY  

· Right to an impartial jury (not one of your peers) and entitled to a cross-sectional jury (not of petit jury)
· 6 person jury upheld 

· Williams v. Florida 

· Can still play interpositional role

· Group deliberation free from influence

· Fair possibility for obtaining cross-section of community 

· Reliability not necessarily a function of size

· 5 person jury not upheld 
· Ballew
· Less effective group deliberation 
· Risk of convicting innocent person will rise 
· Inconsistent results as size goes down
· In close cases, size of greatest value 
· Minority presence goes down as size does 
· No unanimity requirement 
· Apodaca v. Oregon
· Arguably does not have to be unanimity over what ∆ did (i.e. felony murder/1st degree) so long as equal moral disapprobation of the crime 
· Disparate crimes w/ different degrees of moral disapprobation would be violation of 6th Amendment

UNDERREPRESENTATION CLAIMS
· ∆ not claiming jury was not impartial or evidence insufficient → rather complaining of the venire 

· Taylor v. Louisiana 

· Conviction is reversed on ground ∆ denied a fair cross section of the community b/c of the under-representation of a fair cross section of the community (women)
· Harm as stated by the majority was that women are different from men for constitutional 6th Amendment fair cross-sectionality purposes → say women are “numerous” and “distinctive” 

· Must be under-rep is of a group that is (1) numerous and (2) distinctive 
· Distinctive = ∆ must show that the group is (U.S. v. Fletcher)
· (1) defined and limited by some factor (i.e. has a definite composition such as by race or sex)
· (2) that a common thread or basic similarity in attitude, ideas or experiences runs through the group 
· (3)that there is a community of interests among its members such that its interests cannot be adequately represented if the group is excluded from the jury selection process 
QUESTIONS CONCERNING PREJUDICE 
· When is it reversible error for a judge to refuse a question which a defense lawyer asks the judge to ask the venire?
· DPC required judge to inquire into prospective jurors’ possible racial prejudice, reversible error 
· Ham v. South Carolina
· ∆ black man w/ beard involved in civil rights, attny requested judge ask the venire certain questions (2 about race, one about beards), request denied, conviction reversed b/c ?s req’d on facts of case  

· Ham distinguished on its facts, inquiry into race not always required (but usually advisable)
· Rosales-Lopez v. U.S. 
· Usually best to allow ∆ to have the inquiry, but ct. does not constitutionally have to make such an inquiry simply b/c ∆ accused of a violent crime and ∆/victim are of different races or ethnic groups 

· Not required b/c it would make the case look like it was revolving around race
· Refusal to make inquiry into racial prejudice is not always reversible error, depends on facts of case!
· Rule of law is sub-constitutional 

· In federal cts is a product of the supervisory power 

· In state ct. w/in the discretion of the trial judge, subject to reversal for an abuse of discretion 

PRETRIAL PUBLICITY
· Defer to the trial judge – has a better vantage point to decide what questions should be asked, responses and demeanor of prospective jurors to uncover those who could sit as fair and impartial jurors 

· At the end of the day it is a discretion case – trial judge better positioned than appellate ct. to decide how to run the process 

· Mu’Min v. Virginia

· SCOTUS refuses to reverse the conviction even though jurors questioned in panels of four – not asked about the content of what they had heard, rather asked whether they had an opinion about the case and could enter the jury box fair and impartial 

· Jurors that remained silent were presumed to be impartial 

· Content questions (re what prospective jurors heard) did not need to be asked

· Would require individual questioning and written questioning not satisfactory b/c would tell judge nothing about the body language / tone of voice of the prospective jurors giving the answer 

· CHALLENGES FOR CAUSE 

· ∆ could feel aggrieved by:
· (1) improper exclusions – of people the ∆ feels would be sympathetic 
· (2) improper inclusions – of people ∆ wanted to exclude for cause or peremptorily 

· People cannot be excluded for cause so long as that prospective juror will follow the law / one’s oath taken as a juror 
· If a juror says can faithfully follow the law, then their individual views about the death penalty or anything else can possibly be overlooked 
· Witherspoon v. Illinois
· State statute excluded jurors “who voiced general objections to the DP or expressed conscientious objections against its infliction 

· Ct. fashions a rule which does not allow the too prompt dismissal of people who have reservations about the DP so long as meet a certain std. 

· “Witherspoon excludables”= those ct. concludes after voire dire questioning that there is a strong enough possibility that they cannot follow the law 

· At trial ct’s discretion – there is a range of responses which could be considered following the law 

· Judge whether an exclusion for cause proper or improper on the basis of what the juror said during the voire dire 
· Very important to make a record to demonstrate that the standard of the Witherspoon dicta is not met 
REMEDY FOR ERRONEOUS EXCLUSION FOR CAUSE 

· Claim evaluated as whether the jury panel as a whole could possibly have been affected by the error 

· Gray v. Mississippi
· ∆ won a new trial as a remedy – erroneous exclusion for cause of a juror who may have opposed the death penalty, but was not a Witherspoon excludable 

· Sounds like a per se rule of reversal for an erroneous exclusion – b/c sure the jury could have been affected if someone sympathetic to ∆ was thrown off 

· ∆ not granted a remedy for an erroneous non-excusal (∆ forced to use a peremptory challenge to get rid of a person who ought to have been excluded for cause)
· Ross v. Oklahoma
· Juror erroneously NOT excluded for cause, ∆ forced to use a peremptory challenge 
· ∆ argued Gray std met b/c if didn’t use the peremptory would have had another peremptory to kick off the least sympathetic person 

· Reconciling the two cases (if std. is that of Gray then cases seem to not be reconcilable): 
· Could argue the greater loss in Gray b/c lost someone who stated she opposed the death penalty – a clear loss 
· In Ross, could have eliminated someone else possibly sympathetic to the defense, but not the same clarity as in Gray 

· NO remedy under FRCP if judge made an error in failure to exclude for cause and ∆ had to use peremptory
· U.S. v. Martinez-Salazar
· Judge erroneously did not exclude juror for cause, ∆ used peremptory to strike 

· Ct. said mistake did not demand/require ∆ use peremptory as cure – this is the very reason peremptories exist 

· No juror sat who was not impartial → ∆ got what the 6th promises, an impartial jury 

PEREMPTORY CHALLENGES
· Batson v. Kentucky 

· ∆ black, prosecutor used peremptories to strike all 4 blacks in venire 
· EPC violation may be made out solely on the facts or his / her own case 
· Procedure/Requirements for Successful Batson Challenge:

1. Defense makes a prima facie case of discriminatory use of strikes

(1) that he is a member of a cognizable racial group

(2) that prosecutor exercised peremptory challenges to remove members of the defendant’s race from the venire [but see Powers]
(a) that the facts/relevant circumstances raise an inference that the prosecutor used strikes to exclude based on race  
(b) ∆ is entitled to rely on the fact that peremptory challenges constitute a jury practice which permits those to discriminate who are of a mind to discriminate 
(c) Batson is about EP – whether there is unlawful intentional discrimination against a juror/∆, test can be satisfied even if there is only ONE unlawful challenge

(d) If jury is proportionally correct, it does not meant that there has not been discrimination – it will just be harder to prove a prima facie case 

(i) Batson is not about result, it is about process 
2. Prosecution required to justify the questioned strike with a race-neutral reason
(1) Purkett v. Elem 

(a) Prosecutor’s neutral explanation did not relate to juror performance 
(b) Ct grants relief in favor of the State – minimal nature of neutral explanation requirement (here was jurors had unkempt hair and goatees) 

(c) Strength of the proffered reason need not be either persuasive or even plausible 

(i) Stage 2 is the articulation of a reason – it is not the weighing of the reason – the articulation is a minimal burden 
(2) Defense may attempt to rebut proffered reason and argue that it is pretextual

(3) Ct can decide in a close case that ∆ has not sustained a burden of persuasion that there was unlawful discrimination 
(4) The person making the claim has the burden of persuasion 
(5) One way ct. could conclude that ∆ wins is if they decide that the proffered reason is merely pretext (merely a pretext for unlawful discrimination)) 

(6) BUT variety of explanations found adequate 

(a) Prospective juror lacked common sense 

(b) Prospective juror lived w/ mother, worked only part-time and watched TV for the rest of the time so lacked maturity and experience in making decisions 

(c) Demeanor and lack of eye contact showed disinterest in being a juror, also was unemployed 

(d) Prospective juror was young and living w/ a man to whom she was not married
· Remedies
· Reinstate juror
· Start over with new voir dire process


· Must raise Batson claims contemporaneously
· Extending Batson
· J.E.B. v. Alabama ex. rel. T.B.  – applies to gender
· Powers v. Ohio 
· Extends to any litigant regardless of race
· White person says “I want blacks on my jury too!”
· Harm is to juror – being kept from being able to perform civic duty
· Defendant has 3rd party standard to bring claim 

· 3 prongs 

· (1)  Injury in fact from exclusion of jurors of a different race 
· This is difficult to show, ct. finds injury in fact to excluded juror/s and ∆
· (2)  Common interest of ∆ and excluded juror 

· (3)  Unlikely that 3rd party will bring own EPC case

· Disparate impact alone DOES NOT establish discriminatory intent which is required in EPC litigation
· Hernandez v. New York 
· Striking of the bilingual Spanish speaking jurors held not to violate EPC 

· Race neutral explanation deemed satisfactory – willingness to accept translator’s version rather than their own 

· It is important to follow the translator’s interpretation b/c jurors can interpret the evidence any way they wish when they go to deliberate, but there has to be only one version of the evidence for them to deliberate on 

· This is an important systemic aspect for neutrality 

BREAKING A DEADLOCK – MODIFIED ALLEN CHARGE
· Afraid that the judge will usurp the role of the jury 
· In some jds judges can (1) comment on the credibility of witnesses, (2) comment on the weight of the evidence (1 and 2 not permitted in most states), (3) marshall the evidence (summarize/organize it for the jury) and (4) ask questions of witnesses 
· 5 elements of modified Allen charge: 
· (1) Majority as well as the minority should reconsider their views 
· Conviction will be reversed if a ct. gives an Allen charge when has asked what the division of the jury is – this is deemed very coercive on the minority that is still holding out 

· (2) Charge should recognize that a majority of jurors may favor acquittal 
· (3) A reminder that gov’t has burden of proof beyond a reasonable doubt 
· (4) No juror should abandon a conscientiously held view 
· (5) Statement that the jury should deliberate as long as necessary 

· Judge should only give one Allen charge per trial 
JURY DELIBERATION

· Tanner illustrates the extraordinary reluctance of cts. to get into the details of jury deliberation 
· Tanner v. U.S. 
· Conviction upheld – allegation was that some jurors slept or used alcohol or drugs during the deliberations 

· Held:  Alcohol and drugs do not meet 606(b) exception as to outside influences 

· Majority expresses a general fear of routine impeachment of jury verdicts especially given post-trial information 

· Would undermine full and frank discussion in the jury room, jurors willingness to return an unfavorable verdict, and the community’s trust in system that relies on the decisions of laypeople 

· Ct. refuses to hold a hearing where alleged intimidation of one juror by another, statement in jury room to the effect that assumption b/c ∆ did not testify so must be guilty, allegation some jurors voted  for guilt to get out of the court in time for vacation 

1

