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I. Steps in the Criminal Process

A. Arrest (most often comes first)

B. Investigative techniques

1. Interrogations

2. Search for witnesses

3. Fingerprinting (Fifth Amendment considerations)

4. Physical evidence (Fourth Amendment considerations)

C. Detention

D. Court – first appearance (in NY called an “arraignment”)

1. Set conditions for pretrial release (e.g., bail)

2. “in-out” decision made by judge

a) risk of flight

b) ties to the community

c) nature of the alleged offense

d) prior record (“rap” or “NYSIS” or “yellow” sheet reviewed)

e) dangerousness of defendant

f) “preventive detention” – detain on grounds of dangerousness (Salerno)

3. if “out”, then investigation continues and case adjourned for a while

4. if “in”, then timetable is accelerated
II. Police Discretion

A. Very evident in Fourth Amendment jurisprudence

B. P. 682, problem 1

1. Prospects of prosecution considered

2. Mere possibility of another explanation does not overcome probable cause

3. Can an arrest or search on probable cause ever be unconstitutional?  Yes, Winston
4. Touchstone of the Fourth Amendment – reasonableness! 

C. P. 682, problem 2

1. Perpetrator may not be able to help unless not arrested

2. Everything is replete with police discretion power

III. Probable Cause

A. Quantitatively

1. Preponderance = 50% + an iota

2. Probable cause < Preponderance

B. How much certainty needed to take “highly coercive” action?

C. How do you determine probabilities?

D. Spinelli
1. Need to know the veracity/credibility of the informant

2. Need to know about the basis of knowledge (e.g., first-hand)

* * * * * * * * * * *
IV. Basic Principles (1-30)

A. A Criminal Case

1. Introduction

a) It is necessary to determine if whether a case is sufficiently criminal so as to require the criminal procedure safeguards and procedures

b) Issue arises when a defendant to an action wishes to take advantage of the special constitutional rights available only in criminal prosecutions

2. Legislative Designation

a) Since the state is often a party in civil proceedings, something more is required to identify criminal cases; that something is a legislative designation
b) When the legislature calls something “criminal,” presumably it wants the public to treat an offense as criminal; when this happens the special procedures of criminal cases will be invoked

3. Civil Penalty
a) L.O. WARD – penalty for environmental violations was civil and, therefore, defendant could not invoke Fifth Amendment; set forth two-part test:

(1) Did Congress, in establishing the penalizing mechanism, indicate expressly or impliedly a preference for one label or the other?

(2) If Congress indicated intention to establish penalty as civil, is the statutory scheme so punitive either in purpose or effect so as to negate that intention?

(a) Note: this part requires “clear proof”

b) 89 FIREARMS – proceeding to forfeit guns used in violation of federal law was civil in nature despite Congressional label as “penalty”

(1) A: there are civil and criminal “penalties” and the statutory scheme evinced an intent to make forfeiture a civil case

c) ALLEN – commitment proceedings under IL law not criminal

(1) Critical fact: legislature characterized the statute as civil and treatment-oriented (despite maximum security prison environment)

4. Distinguishing Civil and Criminal Contempt Proceedings: Hicks on Behalf of Feiock v. Feiock

a) FEIOCK – defendant challenged state contempt charge on the basis that the state court used the defendant’s ability to comply with a child support order as a “presumption” against him; state would be relieved of burden of proving an element of a crime
(1) I: whether the contempt case was a criminal proceeding

(2) Inquiry: “the critical features [of contempt cases] are the substance of the proceeding and the character of the relief that the proceeding will afford”

(a) With respect to the second consideration, the Court suggested that remedial relief for the benefit of the complainant (the wife) is civil while punitive relief to vindicate the authority of a court is criminal

(3) O’Connor dissent: contempt proceedings would be useless if parent required to prove defendant can comply with the order

(a) Contended that “the most important indication is whether the judgment inures to the benefit of another party to the proceeding”

(4) On remand the state court held that statute was criminal 

5. More on Civil vs. Criminal Contempt: BAGWELL – union breached injunction against unlawful strikes; contempt fines assessed

a) I: whether the contempt fines were civil or criminal

b) H: criminal and, therefore, union was entitled to jury trial before fines could be imposed

c) A: the state court “levied contempt fines for widespread, ongoing, out-of-court violations of a complex injunction. . . . Under such circumstances, disinterested fact-finding and even-handed adjudication were essential, and [union was] entitled to a criminal jury trial.”

d) Scalia (con.): suggested that issue should turn on the complexity of the judicial decree that was allegedly violated
(1) Credibility issues implicated; order cannot be complied with in one single act

e) Ginsburg (con.): state court’s refusal to vacate the fines despite parties’ settlement was telling

6. Criminal Procedure Issues in a Civil Context

a) Occasionally, constitutional guarantees covered in criminal cases will arise in a civil context

b) Example: § 1983 action against a police officer

(1) Court could apply Fourth Amendment principles if plaintiff alleges an illegal search

B. The Nature of the Procedural System and the Sources of Procedural Rules

1. Constitutional rules represent only the minimum protections that must be afforded to criminal defendants

a) “New federalism” – an increase in the number of states providing more protection than is required by the Constitution

(1) Example: in Greenwald the Court held that individuals have no REOP in trash; New Jersey legislated the other way 

(2) Example: CA’s Proposition 8 (“truth in evidence”) would abolish the exclusionary rule where evidence obtained is relevant

b) Harris  (???)

c) Long  (???)

2. Sources of law

a) Statutes

b) Federal Rules of Criminal Procedure

c) Regulations

d) Federal supervisory power (???)

e) Supplementary rules

f) Common law (e.g., Watson)

g) Disciplinary rules of professional responsibility

h) Legislative history

3. Throughout criminal procedure, there is a tension between the following sets of goals:

a) Those having to do with protecting individual defendants and promoting individual freedom

b) Those having to do with ferreting out, prosecuting, and—ultimately—stopping crime
C. Two Special Aspects of Constitutional Law: The Incorporation Doctrine and Prospective Decisionmaking

1. Introduction

a) Assessing the practical impact of a U.S. Supreme Court decision

b) Under the doctrine of incorporation, a constitutionally-based decision will generally bind both the states and the federal government

c) Retroactivity principles determine whether the Court’s decision will have any effect on the official activity occurring before the date of the decision
2. Historical Background

a) Introduction

(1) BARRON (1833) – the Bill of Rights apply only against the federal government and not against the states

(2) Post-Civil War issue: whether, in particular, the Fourteenth Amendment incorporated the Bill of Rights thereby making it applicable to the states

(a) Fourteenth Amendment (excerpt): “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”

(3) PALKO (1937) – Court upheld CA procedure allowing state to appeal criminal acquittal and conduct a new trial, in violation of Double Jeopardy Clause

(a) Cardozo: the “specific pledges of particular [Bill of Rights] amendments have been found to be implicit in the concept of ordered liberty, and thus, through the Fourteenth Amendment, become valid against the states” (but Cardozo did not consider the Double Jeopardy Clause one of the “specific pledges . . . implicit in . . . liberty”)

(4) ADAMSON (1947) – Court affirmed prior case upholding NJ law allowing for self-incrimination

(a) Black (dis.): the first section of the Fourteenth Amendment intended to assure that no state could deprive its citizens of the privileges and protections of the Bill of Rights

(5) Period of “Selective Incorporation”

(a) During the 1960’s a shift took place; the Warren Court began to incorporate more and more Bill of Rights guarantees into the Fourteenth Amendment

(b) In each case, the inquiry was whether the right asserted was fundamental to the American system of justice
(c) Court insisted that, once incorporated, the scope of the right would be identical at the state level as at the federal; the provision would be applicable “jot-for-jot” to the states

b) DUNCAN – Sixth Amendment’s right to a jury trial is binding on the states (case illustrates Court’s method for determining whether to incorporate the guarantee into the Fourteenth Amendment)

(1) White (maj.): case-by-case evaluation of whether the right is “fundamental to the American scheme of justice”

(a) I.e., “basic in our system of jurisprudence”, “a fundamental right, essential to a fair trial”

(b) Case-by-case evaluation consistently supported by Harlan and Frankfurter

(2) Black (con.): full incorporation based on the argument that “privileges” necessarily include all of the guarantees embodied in the Bill of Rights

(a) Has never had a majority on this view

(b) AS: Black was a textualist and an orginalist, a style which grew out of a strong suspicion of judges

(3) Harlan (dis.): “entails a ‘gradual process of judicial inclusion and exclusion,’ seeking, with due recognition of constitutional tolerance for state experimentation and disparity, to ascertain those ‘immutable principles . . . of free government which no member of the Union may disregard’”

(a) Similar to White majority view, but applied the test and came out the other way

c) Note on Incorporation

d) Note on Relationship Between Due Process and Incorporated Rights

e) Recap on Residual Protection Provided by the Due Process Clause

f) Note on State Constitutional Protections

3. Retroactivity

a) The Impact of New Decisions

b) Prior Supreme Court Law on Retroactivity

c) Justice Harlan’s View

d) Current Supreme Court Approach to Retroactivity

(1) TEAGUE v. LANE
(2) Commentary on the Teague Rule

(3) What is a “New Rule”?

(4) Refusal to Promulgate a New Rule as a Decision on the Merits

(5) Relationship Between New Rule Jurisprudence and Other Doctrines

(6) Retroactive Application Against a Defendant?

V. Searches and Seizures of Persons and Things (31-465)

A. An Introduction to the Fourth Amendment

1. The Problem of Gathering Evidence

2. The Basics of the Fourth Amendment

a) “The People” as a Limiting Term: VERDUGO-URQUIDEZ

b) Protections of Persons and Things

c) The Reasonableness Clause and the Warrant Clause

d) “Probable Cause”

e) State Action Requirement

f) The Question of Remedies

3. The Purpose of the Amendment

4. The Amendment and the Exclusionary Rule

B. Threshold Requirements for Fourth Amendment Protections: What is a “Search?” What is a “Seizure?”

1. The Reasonable Expectation Test

a) KATZ

b) Katz as a Two-Pronged Test

2. Interests Protected by the Fourth Amendment After Katz

3. Applications of the Katz Principle

a) Open Fields

(1) Questions About Oliver and the Open Fields Doctrine

(2) Note on Curtilage

b) Access by Members of the Public

(1) Consensual Electronic Surveillance

(2) Financial Records

(3) Pen Registers

(4) Electronic Pagers

(5) Cordless Telephones

(6) Trash

(a) Questions about Greenwood
(7) Public Areas

(8) Aerial Surveillance

(a) Ordinary Overflights: RILEY
(b) Views From Above

c) Investigation Which Can Only Uncover Illegal Activity

(1) Canine Sniffs

(a) Dog Problems

(b) Dog Sniffs of People and Places

(2) Chemical Testing for Drugs

(3) Thermal Detection Devices

(a) Questions About the Use of Thermal Detection Devices

d) Sensory Enhancement Devices

(1) Electronic Beepers

(a) Tracking Public Movements: KNOTTS

(b) Complex Beeper Issues: KARO

(c) Beepers in the House

(d) Informants, Beepers, and Stolen Property

(2) Other Sensory Enhancement Devices

e) Jails, Prison Cells, and Convicts

f) Public Schools and Public Employees

g) Re-cap on Limitations Wrought by Katz
C. The Tension Between the Reasonableness and the Warrant Clauses

1. The Importance of the Warrant Clause, Generally

2. The Reason for the Warrant Requirement

a) JOHNSON

b) Note on Johnson

3. The Function of the Warrant Requirement

a) The Warrant Requirement in Reality

D. Obtaining a Search Warrant: Constitutional Prerequisites

1. Demonstrating Probable Cause

a) The Creation of a Two-Pronged Test

(1) SPINELLI

(2) Applying Spinelli

b) Rejection of a Rigid Two-Pronged Test

(1) GATES
(2) Note on Gates

(3) Strong Prong/Weak Prong

(4) The Function of Corroboration after Gates

(5) Insufficient Corroboration

(6) The Gates Test Applied: UPTON

c) The Citizen Informant

d) Quantity of Information Required for Probable Cause

(1) Equivocal Activity

(2) Probable Cause to Arrest

(3) Mistaken Arrests

e) Collective Knowledge

f) Staleness of Information

g) First Amendment Concerns

2. Probable Cause, Specificity, and Reasonableness

a) The Things That Can Be Seized

(1) WARDEN v. HAYDEN

(2) Note on the Mere Evidence Rule

b) Probable Cause as to Location of Evidence

c) Searches of Non-Suspects’ Premises

(1) Law Office Searches

(2) Note on Privacy Protection Act

d) Describing the Place to Be Searched

(1) Function of the Particularity Requirement

(2) Reasonable Particularity

(3) The Wrong Address

(4) The Breadth of the Place to be Searched

(5) Search of the “Person”

e) Particularity for Arrest Warrants

f) Describing the Things to Be Seized

(1) ANDRESEN

(2) Note on Andresen and Particularity

(3) Reasonable Particularity

(4) Severability

g) Reasonableness and Warrants

h) Details of the Warrant

i) Anticipatory Warrants

3. Executing the Warrant

a) START HERE, P.125

4. The Screening Magistrate

E. To Apply or Not Apply the Warrant Clause

F. The Reach of the Fourth Amendment

G. Remedies for Fourth Amendment Violations

VI. Self-Incrimination and Confessions (466-622)

A. The Privilege Against Compelled Self-Incrimination

B. Confessions and Due Process

C. The Special Federal Standard for Confessions

D. Fifth Amendment Limitations on Confessions

E. Confessions and the Sixth Amendment Right to Counsel

VII. Identifying Suspects (623-653)

VIII. The Right to Counsel (654-677)

IX. The Screening and Charging process (678-727)

X. Bail and Pretrial Detention (728-764)

XI. Discovery (765-815)

A. Criminal Discovery: Unlike Civil Discovery

1. Introduction

a) Surprise used to be a legitimate trial tactic in early civil litigation, but this “sporting theory of justice” eventually gave way to the belief that a trial should be a “quest for truth”

b) Civil v. criminal discovery

(1) In theory, at least, civil discovery means that one side rarely has monopoly power over the facts

(2) Criminal discovery remains decidedly limited—despite the almost universal condemnation of the “sporting theory” of litigation

c) When a system of discover is established, the most important issue is whether or not to presume that most D’s and most defense lawyers will abuse discovery or to presume that most will use it as it should be used: to prepare for trial or plea negotiations

(1) There is widespread, and reasonable, belief that certain D’s—those with organized crime connections, for example—pose the greatest threat to W’s and evidence

2. The Role of Constitutional Law

a) WEATHERFORD v. BURSEY (USSC 1977) – “there is no general constitutional right to discovery in a criminal case”

b) But some constitutional considerations may be implicated within a discovery system

(1) E.g., sharing of information may be needed to ensure a fair trial

(2) E.g., preservation of privilege against self-incrimination

B. The Basic Issues

1. Arguments Against Criminal Discovery

a) In general

(1) Primary/basic concern is D’s access to prosecutorial information

(a) GARSSON (S.D.N.Y. 1923) – Learned Hand: with all of the advantages afforded to an accused “[w]hy in addition he should in advance have the whole evidence against him to pick over at his leisure, and make his defense, fairly or foully, I have never been able to see”

(2) Argument against: would “tip the balance” too much toward the accused

(a) Sides are already balanced in light of prosecutor’s heavy burden of proof and D’s benefit of privilege against self-incrimination

(b) Flannery article: unlike the government, “[t]he defense lawyer . . . has no duty to reveal the truth”

(i) “[I]n a criminal case involving a guilty D, there is a one-sided search for the truth and there can be no equal exchange of information due to the very nature of the proceedings”

(3) Argument against: would enable D to prepare a “perjured” defense

(a) I.e., if informed in advance of what the government will present, D may concoct a defense to rebut/explain

(b) But some argue that government has enough tools to “freeze” evidence (e.g., storing seized stolen goods, sealing wiretapped conversations) that it shouldn’t worry about risk of manufactured evidence

(c) Some also argue that the government will need to disclose the evidence eventually and it will likely do so prior to D’s presentation of his defense

(4) TUNE (N.J. 1953) – set forth some of the dangers/risks:

(a) D will procure perjured testimony in order to set up a false defense

(b) D may take steps to bribe or frighten government W’s

(c) Will have a chilling effect on W’s, providing a disincentive to come forward and testify

(5) Argument against: results in “fishing expeditions” into government records

(a) But court or rules could limit information subject to disclosure

b) Case-by-case approach?

(1) Approach would set up a presumption for or against discovery, one that could be withdrawn at the request of the government, etc.

(a) But could result in additional congestion due to hearings over whether the presumption should apply, etc.

(2) Rule 16(d) – empowers court to “make such other order as is appropriate”

2. Arguments Favoring Criminal Discovery

a) Argument favoring: the gravity of the liberty and reputation interests at stake argues for liberalized discovery

b) Brennan article:

(1) Privilege against self-incrimination has not prevented prosecutors from securing confessions

(2) Best protections against manipulation are early exposure to facts

(3) Trial judge to act to protect W’s potentially in danger

c) Dye: in order for lawyer to advise D properly on plea matters, he needs to have access to all facts

d) Argument favoring: it already works in many jurisdictions

3. Objectives of Criminal Discovery

a) Six “needs” identified and adopted by ABA in Standard 11-1.1: Objectives of pretrial procedures” (770)

C. Discovery on Behalf of the Defendant

1. The State of the Law

a) In most jurisdictions, it is strictly circumscribed by statute or court action

(1) May be limited to the court discretion 

(2) May be limited to admissible evidence

(3) Rules may require D to establish a foundation for discovery by demonstrating a particularized need for the information sought

(4) May be limited to certain categories of evidence (e.g., statements of prospective W’s)

b) Some jurisdictions have “discovery by grace” (i.e., discovery provided by the prosecutor although not compelled by statute or rule)

c) Some states, however, maintain liberal discovery provisions (e.g., Cal.)

2. Some Specifics of Defense Discovery

a) Rule 16 – the basic rule for discovery in federal criminal cases; Subdivision (a) – sets forth 5 categories of information that must be disclosed by the government upon request (see below for elaboration on each):

(1) D’s own relevant statements

(2) D’s prior record

(3) Documents and other tangible objects which are material or intended for use by the government tits case-in-chief, or which were obtained from or belong to D

(4) Reports of examinations and tests which are material to the defense or intended for use by the government in its case-in-chief

(5) A summary of testimony of expert W’s who the government intends to call in its case-in-chief

b) The defendant’s statements

(1) Rule gives D right to discover her own written or recorded statements within the control of the government; collective entities also have the right to obtain the statements of their agents

(2) Arguments

(a) Against: D can tailor testimony to eliminate discrepancies that may be used against her

(b) For: D’s are “prepped” for cross-examination anyway; revelation of statements may promote guilty pleas; defense will often get to hear the statements first anyway during the government’s case-in-chief

(3) CAMARGO-VERGARA (11th Cir. 1995) – conviction reversed when statements by D indicating a knowledge of the drug trade were introduced at trial without prior disclosure; defense strategy was to show no prior drug history

(a) Court found Rule 16 violation, reasoning that the disclosure at trial “attacked the very foundation of the defense strategy”

(4) “Statement” defined – no explanation provided by Rule 16

(a) Oral statements made by D to undercover agents not discoverable

(b) Some courts have held that unsolicited admissions not discoverable

c) Co-defendants’ statements

(1) Rule 16 does not require such disclosure, but ABA Standard § 11-2.1(a)(i) does; rationale for the ABA mandate rests in part on Bruton
(2) BRUTON (USSC 1968) – held that it is constitutional error to try one D where the jury has before it a non-testifying co-D’s statement implicating her, even if the jury instructions specify that the statement only is admissible against the non-testifying co-D who confessed

(a) Therefore, knowledge of the statement in advance is necessary to allow defense counsel to move for appropriate remedies such as severance or redaction of the confession (i.e., defense counsel can’t work well without knowing what each D has said)

d) Discovery of prior criminal records

(1) Enable D to seek pretrial rulings on the admissibility of such convictions to impeach her if she should choose to testify

e) Documents and tangible objects

(1) In general

(a) Difficult to apply the language “material to the preparation of the defense”

(b) PHILLIP (6th Cir. 1991) – court rejected D’s claim that videotape of W was material to D’s defense

(i) SF: D charged with pushing son down steps and killing him; other son (W) inculpated D in a videotaped interview that contained inconsistent statements

(ii) “Phillip asserts . . . that access to the videotape . . . would have aided him in the preparation of his defense, but he does not state convincingly how the videotape would have assisted him”

(iii) “early access . . . could not have enlightened Phillip with respect to the wisdom of deposing [W] or calling him as a W”; “[a]fter viewing the []tape, Phillip would have been in no better position to evaluate the wisdom of deposing [W] or calling him as a W

(c) Great  judicial discretion is exercised to avoid fishing expeditions; requests for “anything exculpatory” have been held to be ineffective (Weiner)

(d) If documents will reveal information not otherwise discoverable, then they will not be disclosed

(2) Defenses not going to the merits

(a) ARMSTRONG (USSC 1996) – Rule 16(a)(1)(C) (authorizing discovery of documents “material to preparation of D’s defense”) is limited to materials that are responsive to government’s case-in-chief
(i) SF: D was black and claimed that he was being prosecuted because of his race; he requested information regarding his alleged selective prosecution

(ii) Rehnquist (maj.): “D’s defense” means D’s response to the government’s case-in-chief

(a) A: the rule is a “shield-only” one and should not be interpreted to serve as also a “sword”

(iii) ROL: D is not necessarily barred from such information, but he is not entitled to such discovery items

(b) BRACY (USSC 1997) – convicted D entitled to discovery when trial judge had received bribes in other cases

(i) H: D had satisfied Rule 6’s “good cause” requirement

(3) Too much disclosure?

(a) In white collar crime cases, defense counsel is often given too much
(b) MCDADE (E.D.Pa. 1992) – judge ordered government to indicate which piles of documents were not likely to be used in trial

(i) Defense counsel would otherwise have been incapable—due to the amount of production—of distilling what was germane and relevant

f) Experts, examinations, and tests

(1) Due to their factual nature, not likely to be misused or distorted by disclosure

(2) It would be practically impossible for defense to test or rebut scientific or expert evidence without opportunities to examine that evidence before trial

(3) Oral reports not subject to discovery

(4) DAUBERT [v. MERRILL DOW] (USSC 1993) – held that trial court must act as a “gatekeeper” to assure that an expert’s testimony is based on “good science” and comports with scientific method

(a) Case emphasizes the need for disclosure to the defense (so it can challenger experts’ methods)

g) Names, addresses, and statements of W’s

(1) Most states have restricted rules with respect to W information; federal courts have traditionally refused such advanced discovery, relying on the Jencks Act, which codified the basic requirements of Jencks
(2) JENCKS (USSC 1957) – Court exercised its supervisory power to require disclosure during the trial of prior statements of government W’s

(3) Timing of disclosure under the Act

(a) Act does not provide for advance notification

(b) Statement covered by the Act must be disclosed, on D’s motion, after the W testifies on direct examination

(4) Statements need not be disclosed if they do not related to the subject matter of the W’s testimony

(5) Act provides for in camera review in some circumstances

(6) GOLDBERG (USSC 1976) – statements made to government lawyers otherwise producible under the Act are not barred from production by the work product doctrine

h) Grand jury minutes and transcripts

(1) Rule 16(a)(1)(A) allows D access to his own testimony

(2) Jencks Act requires disclosure of:

(a) Grand jury statements made by W’s called by the government

(b) Any exculpatory information

i) Work product

(1) Rule 16(a)(2) protects against disclosure of such information

3. Mechanisms for Discovery

a) In general

(1) In civil cases, interrogatories and depositions are used

(2) Rule 15 illustrates the restrictions on the use of depositions in federal criminal cases

(a) “in the interest of justice that the testimony of a prospective W of a party be taken and preserved for use at trial . . . .”

(3) Prosecutors cannot advise a W to avoid D or his counsel

(4) Possible mechanisms enabling D to find out what W knows

(a) Preliminary hearing

(b) Deposition

b) Computerized information

(1) Garcia article: proposes a broad materiality standard under Rule 16 and concludes that defense counsel should have access to computerized information as well as the “underlying information, programs, computers, manuals . . . in order to protect a client against the use of unreliable information . . . .”

D. The Prosecutor’s Constitutional Duty to Disclose

1. The Brady Rule

a) Introduction

(1) Court has established that—above and beyond the discovery obligations—the prosecution has a constitutional duty to disclose certain information to both the D and the court

b) Disclosure of false evidence

(1) MOONEY (USSC 1935) – DPC is violated if the government engages in “a deliberate deception of court and jury by the presentation of testimony known [by the government] to be perjured”

(2) PYLE (USSC 1942) – cited Mooney in a similar factual case

(3) ALCORTA (USSC 1957) – applied and “invigorated” the Mooney principle

(a) SF: H killed W; defense claim of “sudden passion” was rejected; prosecution had not disclosed that witness told them that he had slept with W on several occasions

(b) H: conviction reversed because prosecutor “knowingly allowed an important witness to create a false impression at trial”

(4) NAPUE (USSC 1959) – failure to correct testimony known to be false

c) Mandatory disclosure of materially exculpatory evidence: BRADY (USSC 1963)

(1) SF: D1 and D2 charged in murder; D1 admitted participation but claimed D2 was triggerman; D1 tried first and attorney requested D2’s statements; government withheld D2 statement admitting role

(2) H: sentencing reduced because prosecution withheld “evidence on demand of an accused which, if made available, would tend to exculpate . . . or reduce the penalty . . .”

d) Knowledge attributable to the prosecutor: GIGLIO (USSC 1972)

(1) SF: government W had been promised a deal by a predecessor prosecutor but fact was not known by government trial attorney; W falsely stated on stand that he had not been given a deal for testifying

(2) H: conviction reversed since “a promise by one attorney [is] attributable to the government”

e) AGURS (USSC 1976) – developed the Brady rule and answered important questions about the materiality of suppressed evidence and the relationship between a defense request for information and a prosecutor’s suppression

(1) SF: D killed Sewell in knife fight and claimed self-defense; D was convicted; 3 months later D moved for a new trial claiming that prosecution failed to disclose that Sewell had a prior criminal record that would have further evidence his violent character and would have advanced D’s self-defense claim

(2) PF: DC denied motion; COA reversed ruling that the evidence was material and might have caused jury to acquit

(3) H: COA erred (reversed)

(4) Stevens (maj.) – writes that Brady rule applies in 3 different situations:

(a) Mooney situations (perjured testimony) – Court has applied a strict standard of materiality primarily because such cases “involve a corruption of the truth-seeking function of the trial process”; in this case “there is no reason to question the veracity of any . . . W’s” and, therefore, Mooney is “not necessarily applicable” here

(b) Brady situations (specific pretrial requests) – “there is no significant difference between cases in which there has been a general request for exculpatory matter and cases, like [Agurs], in which there has been no request at all”

(c) Agurs situations (general pretrial requests) – analyzed below

(5) Court develops and shapes contours Brady rule

(a) “The mere possibility that . . . undisclosed information might have helped the defense, or might have affected the outcome of the trial, does not establish ‘materiality’ in the constitutional sense.”

(b) Prosecutor’s “willfulness” or “culpability” is irrelevant to the constitutional obligation (Giglio) (i.e., it is the character of the evidence, not the character of the prosecutor, that matters)

(c) Evidence that “is obviously of such substantial value to the defense” must be disclosed regardless of whether there is a specific request

(6) Court provides guidance on “materiality”

(a) “[I]f the omitted evidence creates a reasonable doubt that did not otherwise exist, constitutional error has been committed. . . .  [T]he omission must be evaluated in the context of the entire record.  If there is no reasonable doubt about guilt whether or not the . . . evidence is considered, there is no justification for a new trial.  On the other hand, if the verdict is already of questionable validity, . . . evidence of relatively minor importance might be sufficient to create a reasonable doubt.”

(b) From Bagley (see below): evidence is “material” if it might have affected the outcome of the trial

(7) Stevens concludes that the trial judge analyzed the new evidence in light of the entire record and properly concluded that D was [still] guilty

(8) Marshall (dis.) – Court “creates little, if any, incentive for the prosecutor” to consider whether to turn over evidence to the defense

(a) Would have held that D had the burden to demonstrate that the new evidence could have created reasonable doubt

f) Refining the test of materiality: BAGLEY (USSC 1985) – conviction upheld

(1) SF: D charged with narcotics and firearms charges; D convicted on the narcotics charge only; government failed to disclose—on specific request by D—that 2 principle W’s were being paid by the ATF for their testimony

(2) I: whether disclosure of the ATF-W contracts would have affected the outcome in light of the fact that the W’s testified “primarily” concerning the acquitted firearms charges

(3) PF: DC conviction upheld; COA reversed

(4) Blackman (maj.): COA erred; reversed

(a) Test: “Evidence is material only if there is a reasonable probability that . . . the result of the proceeding would have been different.  A ‘reasonable probability’ is a probability sufficient to undermine confidence in the outcome.”

(b) The more specific the request, the more likely the suppression is to be material (makes sense)

(5) White (con.): need not rule on considerations of request specificity

(6) Marshall (dis.): failure to disclose cannot be deemed harmless when the information might impeach the government’s only W

(7) Stevens (dis.): would have remanded to determine if there was “any reasonable likelihood” that disclosure would have affected judgment of jury

g) Comments on Brady-Agurs-Bagley

(1) Stacy article: claims Bagley standard suffers from 2 deficiencies

(a) Standard will frequently be misapplied

(b) Many misapplications will go undetected and unremedied

(2) Capra article: argues for a per se right to an in camera hearing so that the court can examine the prosecutor’s files for Brady material

h) The relevance of a specific request

(1) Bagley leaves ambiguous

(2) Lower courts after Bagley have continued to take account of the fact of specific requests, although not always stating why it is important

2. Applying the Brady Rule

a) Fact-intensive application: KYLES (USSC 1995) – conviction reversed

(1) SF: Kyles was convicted of killing a woman outside a grocery store after a robbery; Kyles argued that he was framed by Beanie who Kyles claimed was the real killer; 4 W’s unequivocally identified Kyles before and after trial; prosecution suppressed the following:

(a) Inconsistencies in some of the 4 W’s statements before trial

(b) Inconsistent statements by Beanie, who turned Kyles in to the police

(c) Police report indicating that Kyles’ was not at the scene at the time of the crime

(2) Souter (maj.): conviction reversed

(a) Court made 4 points about materiality

(i) A showing of materiality does not require demonstration by a preponderance that disclosure would have resulted in an acquittal
(a) Bagley requires merely a “reasonable probability” of a different result and a “different result” is shown when the government’s suppression “undermines the confidence of the trial”

(ii) Bagley is not a sufficiency-of-evidence test

(a) Can’t analyze likelihood of conviction by “discounting” the inculpatory evidence in light of the undisclosed evidence

(iii) If a Bagley error is found, it can not be deemed harmless

(iv) Materiality of suppressed evidence should be considered collectively, not item-by-item
(b) Citing Giglio, Court stressed that suppression of exculpatory evidence implicates Brady rights even if it is done by police and the prosecutor is unaware of such suppression (i.e., acts in good faith)

(i) “the individual prosecutor has a duty to learn of any favorable evidence known to others acting on the government’s behalf” and such duty cannot be discharged by good faith if the evidence is material
(c) Court rejects government request for broader prosecutorial discretion (on the grounds that prosecutors don’t know in advance what will be material)

(d) Court applies standards noted above and concludes that the cumulative effect of the suppressed evidence satisfied the materiality standard of Brady-Agurs-Bagley
(i) “[C]onfidence that the verdict would have been unaffected cannot survive when suppressed evidence would have entitled a jury to find

(a) that the W’s were not consistent in describing the killer, 

(b) that 2 of the 4 W’s testifying were unreliable, 

(c) that the most damning physical evidence was subject to suspicion [of having been planted], 

(d) that the investigation that produced it was insufficiently probing, and 

(e) that the principal . . . W was insufficiently informed or candid.”

(3) Scalia (dis.): disagreed in application only

(a) Suppressed evidence was not materially exculpatory

(b) Even with the suppressed evidence, Kyles could not have overcome the implausibility of his own defense

b) Suppressed evidence that would have been inadmissible at trial: BARTHOLEMEW (USSC 1995) – conviction upheld

(1) SF: D admitted that he committed robbery and killed clerk; D claimed that gun discharged accidentally and that D’s brother played a role in the crime; brother testified against D and denied a role; brother’s polygraph indicated deception, but such results were not introduced into evidence

(2) PF: COA found a Brady violation despite the inadmissibility of polygraphs; court reasoned that D’s attorney would have pursued D’s story further (e.g., he would have taken brother’s deposition)

(3) H: COA erred, reversed (conviction upheld)

(4) A: “information at issue . . . is not ‘evidence’ at all” and its use in any pre-trial investigation to uncover admissible evidence of brother’s involvement is too speculative, “in violation of the standards” the Court has established; D’s own counsel said that he was not likely to cross-examine brother for fear of further implicating D; 

(5) A: polygraph responses not material in light of the overwhelming evidence of D’s guilt

(a)  “it should take more than supposition on the weak premises offered by [D] to undermine a court’s confidence in the outcome”

c) The power of impeachment evidence

(1) Factors bearing on the inquiry of whether suppressed impeachment evidence is material include:

(a) The importance of the W

(b) Whether the W has been impeached with other evidence

(c) Nature and quality of the impeachment evidence

(2) BOYD (7th Cir. 1995) – found suppressed impeachment evidence material and upheld reversal of convictions

(a) SF: drug gang conviction based significantly on the testimony of former gang members Evans and Harris

(b) PF: DC granted a motion for a new trial because:

(i) government had knowingly allowed Evans and Harris to falsely testify (e.g., prosecutors failed to correct Evans’ testimony that he had stopped doing drugs prior to the date of the trial)

(ii) government withheld evidence that Evans and Harris had used drugs and received unlawful favors from the government during the trial

(c) I: “whether the [district judge] abused his discretion in finding that there was a reasonable probability that the jury would have disbelieved the essential testimony of the [Evans and Harris] had the D’s been able to impeach them without the impediments created by the government’s improprieties”

d) Brady and guilty pleas: SANCHEZ (9th Cir. 1995) – D challenging the voluntariness of a guilty plea may assert a Brady claim

(1) Rationale

(a) “D’s decision whether or not to plead guilty is often heavily influenced by his appraisal of the prosecution’s case”

(b) “A waiver cannot be deemed intelligent and voluntary if entered without K of material information withheld by the prosecution”

(c) If decided otherwise, “prosecutors may be tempted to deliberately withhold . . . information as part of an attempt to elicit guilty pleas”

(2) Test: suppressed evidence is material if “there is a reasonable probability that but for the failure to disclose the . . . material, the D would have refused to plead and would have gone to trial”

3. Is There a Duty to Preserve Exculpatory Evidence?

a) TROMBETTA (USSC 1984) – police not required to preserve breath samples of arrested drunk drivers for later testing

(1) Cited Killian (USSC 1961) – duty to preserve “must be limited to evidence that might be expected to play a significant role in the suspect’s defense”

(2) Court found that the chances were extremely low that preserved samples would have assisted D’s

b) YOUNGBLOOD (USSC 1988) – expanded Trombetta; D would need to show bad faith on the part of the police

(1) SF: investigators did not freeze clothing that allegedly contained D’s semen

(2) H: failure to preserve the evidence was, at worst, “negligent”

(3) Rehnquist (maj.): no evidence indicating that the police had any reason to believe that the semen might exonerate D; distinguished the “intent irrelevant” aspect of Brady
(4) Stevens (con.): “there may well be cases in which . . . D is unable to prove . . . bad faith but in which the loss . . . of evidence is . . . so critical to the defense as to make a criminal trial fundamentally unfair”

(5) Blackman (dis.): argued in favor of focusing on whether government permitted material evidence to deteriorate; police must preserve evidence that they “reasonably should know has the potential . . . to reveal immutable characteristics of the criminal”

c) Court in Youngblood clearly implies that, while prosecution has a duty to disclose evidence, it has no duty to seek out evidence that might exculpate

E. Discovery by the Prosecution

1. Disclosure of Defense Information Before Trial

a) Constitutional implications

(1) WILLIAMS (USSC 1970) – state notice-of-alibi is not in violation of D’s Fifth and Fourteenth Amendment rights

(a) SF/PF: trial court denied D’s motion to be excused from compliance with state rule requiring D’s to provide names of alibi W’s to government in advance of trial (statute was reciprocal)

(b) White (maj.): statute violates neither Fourteenth’s DPC nor Fifth’s right against self-incrimination

(i) Rule is “designed to enhance the search for truth in the criminal trial by insuring both the D and the State ample opportunity to investigate certain facts crucial to the determination of guilt or innocence” and, therefore, no DPC violation

(a) State has an “obvious and legitimate” interest in “protecting itself against an 11th-hour defense”

(ii) Fifth Amendment is not violated because the D will be forced to present his alibi W’s eventually; alibi defense is not “compelled”

(iii) Were there no such rule, trial court would likely grant state a continuance (which would not violate DPC or Fifth) and, therefore, “surely the same result may be accomplished through pretrial discovery . . . avoiding the necessity of a disrupted trial”

(c) Black (dis.): argues that D has an interest in waiting until after the state has presented its case-in-chief before D reveals his defense

(i) Disagrees with majority that “the rule affects only the ‘timing’ of the disclosure, and not the substantive decision itself”

(ii) Expressed concern that states would not limit notice requirements to alibi defenses (proved correct)

(2) Reciprocality requirement

(a) WARDIUS (USSC 1973) – Court struck down a notice-of-alibi provision that did not require the prosecution to disclose in advance its alibi rebuttal evidence

b) General discovery

(1) Not outlined (no cases, just summary of some discovery rules)

c) Sanctions for nondisclosure

(1) I: whether Sixth Amendment right to adequate defense prohibits trial courts from precluding evidence offered by D’s who violate discovery requirements

(2) TAYLOR (USSC 1988) – trial court properly refused to allow W to testify

(a) SF: D’s attorney willfully failed to disclose W to government prior to trial

(b) Court rejected argument that Sixth Amendment shields all sanctions for discovery violations and said that judge has discretion to sanction attorney directly or to preclude evidence (thereby sanctioning D)

(3) LUCAS (USSC 1991) – Sixth Amendment does not absolutely prohibit the sanction of exclusion in all cases

(a) SF: D did not comply with rule requiring notice to government of D’s intent to present evidence of past sexual conduct with alleged rape victim (to establish a defense of consensual sex)

(b) PF: trial court permitted evidence; lower court adopted per se rule that preclusion would violate Sixth Amendment

(c) O’Connor (maj.): rejected lower court’s ruling reasoning that such a requirement “could serve a legitimate state purpose in some cases, and a D’s violation of the notice requirement could be so egregious as to warrant the sanction of preclusion”

(i) Remanded to determine whether preclusion was appropriate

(d) Stevens (dis.): would have upheld lower court’s per se rule

2. Discovery at Trial

a) NOBLES (USSC 1975) – conviction upheld (reinstated after COA reversal)

(1) SF: D charged with bank robbery; 2 W’s identified D; defense investigator interviewed W’s prior to trial and “preserved the essence of those conversations in a written report”; defense counsel refused to disclose relevant portions of the report to the prosecution

(2) PF: DC refused to allow investigator to testify; COA reversed conviction

(3) A: Fifth Amendment not violated since “requiring production from the investigator . . . would not . . . compel [defendant] to be a W against himself”

(4) A: Rule 16 applies only to pretrial discovery and, therefore, COA erred when it held that the rule deprived DC the power to order disclosure

(5) A: Work product doctrine is not available; “by electing to present the investigator as a W, [D] waived the privilege with respect to matters covered in his testimony”

(6) A: Sixth Amendment argument fails (arguing for right to cross-examine)

b) Post-testimonial disclosure under the Federal Rules of Criminal Procedure, the Federal Rules of Evidence, and the Jencks Act

(1) Rule 26.2 – requires production of a statement “after a W other then the D has testified on direct”

(a) Applies when party calling the W has any statement in its position which relates to the subject matter of the testimony

(b) Failure to comply may result in exclusion of testimony (or striking) or  mistrial (if government refuses to produce)

(2) How the various statutes/rules relate to one another

(a) Jencks – covers only the prosecution

(b) 26.2 – covers both sides of criminal case and largely supersedes Act

(c) 612 (evidentiary rule) – civil and criminal cases; except where Jencks applies, prior to trial judge must give one party access to material to refresh recollection

(3) Nothing authorizes disclosure of work product (unless W testifies)

c) Two Nobles problems

(1) Not outlined; potential practice problems

XII. Guilty Pleas and Bargaining (816-850)

A. The General Issues

1. The Plea Bargaining System

a) Miller article

(1) Primary rationale: administrative efficiency an control of the calendar

(2) Pros:

(a) Aids in ensuring prompt/ certain application of correctional measures

(b) Avoids delay and increases the probability of prompt/certain application of correctional measures to others

(c) Acknowledges guilt; manifests willingness to accept responsibility

(d) Avoids public trial when consequences outweigh legitimate need for such

(e) Prevents undue harm to the D from the form of conviction

(f) Makes possible the granting of concessions to D when D has cooperated in the prosecution of others

(3) Cons:

(a) Real danger of convicting the innocent

(b) Prosecutors bargain primarily to “move” cases

(c) Bargaining distributes unevenly and inappropriately among the offenders the ability to get a deal providing a lenient disposition

(d) Inefficient and wasteful

(e) May reduce deterrent impact since usually results in lower sentences

(f) Makes correctional  rehabilitation more difficult by limiting judicial sentencing discretion

(g) Penalizes those who exercise right to jury trial

b) What is plea bargaining?

(1) “the defendant’s agreement to plead guilty to a criminal charge with the reasonable expectation of receiving some consideration from the state”

(2) Done explicitly (specific) and implicitly (reasonable expectations exist)

c) Sentencing differential between guilty plea and trial

(1) Pro: those who accept responsibility and contribute the efficiency of the system should receive concessions; differential sentencing for those who go to trial is not undue punishment so long as it is not excessive

(2) Con: constitutional right to trial should not enhance punishment

2. Support for Plea Bargaining

a) Easterbrook article – not outlined nor read

3. Critique of Plea Bargaining

a) Schulhofer article – not outlined nor read

4. The Line Between Rewarding a Guilty Plea and Punishing the Decision to go to Trial

a) Introduction

(1) MEDINA-CERVANTES (9th Cir. 1982) – D may not be subjected to more severe punishment simply because he exercised right to stand trial

(a) Judge had imposed a fine intended to reimburse court for costs of the trial after court indicated concern that alien D was “thumbing his nose at our judicial system” by insisting on a trial

(b) H: remanded so that trial judge could state reasons for sentenced imposed

(2) SCOTT (D.C. Cir. 1969) – so long as no part of sentence is “attributable” to D’s insistence on trial, D may receive longer sentence after going to trial

b) Acceptance of responsibility

(1) Guidelines incorporate a significant reduction for offenders who “accept responsibility” for criminal conduct (not necessarily for “pleading guilty”)

5. Guilty Pleas, Charging Decisions, and the Federal Sentencing Guidelines

a) Introduction

(1) Members of the Federal Sentencing Commission have asserted that prosecutors at times evade the guidelines by their charging decisions

b) Controls on discretion

(1) Thornburgh: charging decisions were to be based on what was readily provable, as opposed to what prosecutor thought was the appropriate charge under the circumstances of the case

(2) Reno: federal prosecutors are authorized to import their views of what is “just” into the plea bargaining process; they are free to consider factors such as “whether the penalty yielded . . . is proportional to the seriousness of the D’s conduct, and whether the charge achieves such purposes of the criminal law as:

(a) punishment, 

(b) protection of the public, 

(c) specific and general deterrence, and 

(d) rehabilitation”

(3) Standen article: not outlined nor read

(4) Easterbrook article: not outlined nor read

c) The impact of mandatory minimum sentencing and substantial assistance motions

(1) Federal D’s are faced with 2 significant pressures to plead:

(a) Existence of mandatory minimum sentencing statutes

(b) Possibility of reduction in sentence below such a minimum for “substantial assistance” in prosecuting others

(2) Guidelines allow for departure when D provides substantial assistance

6. Efficiency at What Price?

a) Problem – not outlined

b) Inverted sentencing

(1) Defined by Richman as “the more serious the D’s crimes, the lower the sentence—because the greater his wrongs, the more information and assistance he has to offer a prosecutor”

(2) GRIFFIN (8th Cir. 1994) – Judge Bright, in dissent, sharply criticizes the phenomenon of inverted sentencing

7. Problems of Overcharging: HAYES (USSC 1978) – prosecutor’s threat to add charges deemed okay

a) SF: grand jury charged D with offense carrying 2-10 years; prosecutor told D that if he did not plead guilty that he would add an offense under another statute which carried a life sentence

b) Court approved of the prosecutor’s conduct, holding that the decision whether to charge an offense rests with the prosecutor and the grand jury and “a rigid constitutional rule” would adversely affect the plea bargaining system

(1) Argued that the case would have been no different if the grand jury had indicted D for the more severe offense and then the prosecutor later dropped that charge

c) Blackmun (dis.): took issue with the majority’s view of timing

d) Powell (dis.): prosecutor effectively conceded that he was solely acting to avoid a trial, not to further the public interest

B. The Requirements for a Valid Guilty Plea

1. Distinguishing Bargaining from the Plea Procedure

a) Differences

(1) Bargaining – unregulated
(2) Plea procedures – formal
2. The Requirement of Some Kind of Record

a) The Boykin requirements 

(1) McCarthy and Boykin stand for the following propositions

(a) A valid plea requires “an intentional relinquishment or abandonment of a known right or privilege”

(b) If plea is not “equally voluntary and knowing, it has been obtained in violation of due process and is therefore void”

(2) MCCARTHY (USSC 1969) – D given a chance to plead anew when trial judge failed to comply with Rule 11 by not asking D whether he understood the nature of the charges and by not inquiring adequately into the voluntariness of the plea

(3) BOYKIN (USSC 1969) – plain error where trial judge accepted plea “without an affirmative showing that it was intelligent and voluntary”

(a) ROL: you need an explicit record

(b) H: impermissible to presume, on basis of silent record, that D waived rights as important as privilege against self-incrimination, trial by jury, and confrontation

(c) Harlan (dis.): would have remanded to find out, despite a silent record, whether there was a constitutionally valid waiver

b) Application of Boykin

(1) Lower courts have not interpreted Boykin to require that judge inform D of the 3 constitutional rights cited in that case (see, e.g., Henry)

(2) Boykin’s “explicit record” requirement has been flexibly applied

(a) Absence of an explicit record creates a presumption of invalidity
(b) Presumption of invalidity can be overcome by government

c) Guilty pleas used for enhancement of sentence [in recidivist proceedings]: PARKE v. RALEY (USSC 1992) – prior pleas could not be challenged

(1) SF: D was charged in 1986 with robbery and with being a repeat offender because he plead guilty to crimes in 1979 and 1981; in a recidivist hearing, D sought to invalidate the prior pleas because no explicit record of the plea procedures existed

(2) O’Connor (maj.): upheld conviction

(a) A: reasoned that D “never appealed his earlier convictions” and, therefore, “[t]hey became final years ago”

(b) Court further rejected D’s argument that burden should be on state, not defendant, to show validity of the plea, reasoning that state does not have such resources

d) Attacking a state guilty plea conviction in the federal court: CUSTIS (USSC 1994) – no right to do so

(1) SF: D was given an enhanced sentence in part due to a state conviction obtained via a guilty plea; D sought to challenge that conviction on the grounds that the plea was not K or I

(2) Rehnquist (maj.): D has no right to challenge the prior state conviction

(a) A: distinguished collateral attacks for absence of counsel which is “jurisdictional” in nature

(b) A: it is easier to determine if there was no counsel yet difficult to “rummage through . . . transcripts or records that may date from another era” to determine if a guilty plea is V

(3) Souter (dis.): saw no difference between collateral attacks based on absence of counsel and those based on an invalid guilty plea

3. Voluntary (V) and Intelligent (I) Pleas and the Advantages of a Complete Record

a) A voluntary plea

(1) Introduction

(a) BRADY – “State [must] not produce a plea by actual or threatened physical harm or by mental coercion overbearing the will of the D”

(b) Unlike with confessions (and the interrogation process), the plea procedure allows the judge to see—to some extent—whether D is exercising his free will

(c) Note that pleas are deemed V even though something of value is given in return (e.g., concessions)

(i) Such a practice would likely render a confession involuntary

(2) Package deals

(a) POLLARD (D.C. Cir. 1992) – plea V even though “linked” to plea of codefendant

(i) SF: D plead guilty to spying; D later claimed plea was coerced because the government “wired” plea with wife’s plea; D claimed he was pressured because of feelings toward his wife

(ii) ROL: to be “coerced” or “involuntary”, government act must create an “improper pressure that would likely to overbear the will of some innocent persons and cause them to plead guilty”

(iii) Court lists types of acts that would be considered likely to impose “improper pressure”:

(a) Physical harm

(b) Threats of harassment

(c) Misrepresentation

(d) Promises that are, by their nature, improper as having no proper relationship to the prosecutor’s business (e.g., bribe)

(b) CARO (9th Cir. 1993) – judge must be told of group deals 

(i) SF: D claimed that his plea was pressured by his codefendants; trial judge was never informed that plea was part of a group deal
(ii) H: harmless error, plea upheld

(iii) ROL: “in describing a plea agreement . . . the prosecutor must alert the DC to the fact that codefendants are entering into a package deal”

(iv) A: such package deals “pose an additional risk of coercion not present when the D is dealing with the government alone”

b) A knowing and intelligent plea

(1) Knowledge of elements of the crime: HENDERSON (USSC 1976) – D must be informed of the critical elements

(a) SF: D plead guilty to murder 2; D never informed that “intent to cause death” was an element of murder 2

(b) H: plea involuntary
(c) ROL: a guilty plea cannot be valid unless D knows the nature of the offense to which he pleads

(i) Court wrote that “nature” of the offense does not necessarily mean knowledge of every element, but that—in this case—intent was “such a critical [or crucial] element” that notice of such was required

(2) Applying Henderson

(a) It is normally presumed that D is informed to the degree required by Henderson (see Oppel)

(b) Testimony by accused counsel that it is his standard practice to inform to the degree required by Henderson is sufficeint to defeat a DPC challenge (Butcher)

(c) In addition to knowing the critical/crucial elements, D must also be informed of the penalty that may be imposed (see Goins)

(d) WILDES (7th Cir. 1990) – plea to a lesser offense upheld when court explained the elements of a more severe offense

(e) Distinction is often made between sentencing possibilities (must be informed) and collateral consequences (need not be told); such “collateral” consequences might include:

(i) Deportation following conviction

(ii) Prosecution under a multiple offender law

(iii) Loss of driver’s license

(iv) Loss of business opportunities

(v) Parole revocation

(vi) Parole generally

(3) Pleading something that is not a crime: BRIGGS (5th Cir. 1991) – a plea is invalid if D pleads guilty to and is convicted of a crime, on the basis of conduct that does not constitute a crime

(a) SF: complex wire fraud crime

(b) ROL: “a plea is not voluntary if the accused ‘has such incomplete understanding of the charge that his plea cannot stand as an intelligent admission of guilt’”

c) Competency to plead guilty: MORAN (USSC 1993) – competence factor is distinguishable from K and I; standard is rational understanding
(1) Thomas (maj.): adopts “rational understanding” test (from Dusky) for determining whether D is competent to plead guilty (same standard as that for competency to stand trial)

(a) A: the decision-making process attendant to standing trial was at least as complex and demanding as that required to plead guilty

(b) Court emphasized that there is a “heightened” standard for pleading guilty because such waiver must also be K and I

(2) Kennedy (con.): noted the difficulty in application that would ensue if the standards were different

d) Secret promises: BLACKLEDGE v. ALLISON (USSC 1977) – plea invalid

(1) SF: D attacked his conviction, claiming that his counsel told him that judge told counsel that D would receive a shorter sentence if he plead guilty; D actually received longer sentence

(2) Court stated that the trial judge’s form questions did not indicate that the plea process is legitimate and is not secret

4. Regulating Guilty Pleas under Federal Rule 11

a) Procedural requirements of the rule

(1) Rule 11 sets forth procedural requirements designed to ensure that D’s are informed of their rights and that the plea is fairly rendered

(a) 11(c) - court must “address the D personally in open court and inform the D” of:

(i) Nature of charge

(ii) Mandatory minimum and maximum possible penalties

(iii) Applicability of the Guidelines

(iv) Effect of any special parole or supervised release term

(v) Possibility of restitution

(vi) Rights giving up by pleading guilty

(b) 11(d) – court must assure that plea is V, K, and I

(c) 11(e)(1) – prosecution and D can enter into any of the following agreements:

(i) (A) – dismissal of charges

(ii) (B) – recommendation to the judge for a particular sentence (not binding on court)

(iii) (C) – an agreement “that a specific sentence is the appropriate disposition of the case”

(d) 11(f) – court must satisfy itself that there is a factual basis for plea

(2) Plea colloquies under Rule 11

(a) BACHYNSKY (5th Cir. 1991) – trial court’s failure to mention effect of supervised release does not necessarily constitute failure to address Rule 11’s core concern(s) and, therefore, does not automatically mandate reversal

(i) SF: D convicted and was sentenced to 121 months prison and 36 months supervised release; judge never informed D of chance of supervised release; maximum prison sentence was more than 157 (121+36) months

(ii) A: “core concern . . . is that the D understand the consequences of his plea”; failure to inform was a partial failure to address a core concern but was harmless error because judge informed D of maximum penalty which was more than what D got

(b) BOUNDS (5th Cir. 1991) – violation of “core concern” found where prison + supervised release > maximum prison

(i) I: what remedy?

(ii) Court could not simply eliminate supervised release term because criminal statute required it; vacated, plea anew
b) The role of the court

(1) The judge’s power to review the agreement

(a) 11(e)(4) – allows judge to reject plea agreement, but rejection must be considered in light of agreements allowed by 11(e)(1)(A)-(C)

(b) BENNETT (7th Cir. 1993) – D could not withdraw plea after court imposed higher sentence than that recommended by government

(i) Court found the agreement to be a type (B) agreements which require court to advise D (1) of its non-binding effect and (2) that D may not withdraw his plea, even if the court ignores the prosecution’s sentence recommendations

(2) Intrusion into the negotiations

(a) 11(e) – prohibits judge from taking part

(b) BARRETT (6th Cir. 1992) – set forth reasons for Rule 11(e)

(i) Court’s sentencing power and control over the conduct of the trial create a “coercive potential”

(ii) D might be afraid to reject a judge’s proposal

(iii) Judges neutrality can be compromised

5. Claims of Innocence

a) ALFORD (USSC 1970) – plea upheld

(1) SF: D pleaded guilty but professed innocence at the plea hearing

(2) Court declined to vacate plea, concluding the state had demonstrated a strong factual basis for the plea and that D “clearly expressed desire to enter it despite his professed belief in his innocence”

6. Factual Basis for Pleas

a) Introduction

(1) Court did not say in Alford that a strong factual basis is a prerequisite to a valid plea, but it is clear that a judicial determination of such can help assure that D’s who are innocent do not plead guilty

(2) Barkai article: discusses the advantages of such judicial determinations (not outlined)

b) Factual basis for a forfeiture: LIBRETTI (USSC 1995) – 11(f ) is not applicable to forfeiture agreements

(1) A: the rule, by its terms, applies only to a “plea of guilty”; forfeiture is an element of the sentence imposed following conviction or plea of guilty and therefore is outside the scope of 11(f)

7. The Finality of Guilty Pleas

a) Withdrawal of a plea

(1) Survey of the jurisdictional differences on the limitations of withdrawal

(2) Rule 32(e) – a court may allow a D to withdraw before he is sentenced “if the D shows any fair and just reason”

(3) HYDE (USSC 1997) – when a plea is accepted but acceptance of the agreement is deferred, D cannot withdraw unless a 32(e) “fair and just” showing is made

(a) A: allowing withdraw after a formal hearing (during which D admits guilt) would “degrade the otherwise serious act of pleading . . . into something akin to a move in a game of chess”

(b) Court rejected lower court’s reasoning that the plea and the agreement are “inextricably intertwined” by reasoning that “the Rules nowhere state that the . . . plea and the . . . agreement must be treated identically.  Instead, they . . . envision a situation in which the D performs his side of the bargain . . . before the Government is required to perform its side . . . .”

b) Remedies for breach of a bargain

(1) Breach by the prosecution

(a) SANTOBELLO (USSC 1971) – enforceable under contract principles

(i) SF: new prosecutor inadvertently made a sentence recommendation in violation of the plea agreement; D sought to withdraw

(ii) Court remanded to allow D to withdraw or have a new sentencing proceeding before a different judge

(b) WILLIAMS (2d Cir. 1970) – most courts treat withdrawal of the plea by D as an erasure that allows both sides to proceed anew

(i) Presumptions of vindictiveness discussed

(2) Is there a breach?

(a) HAYES (3d Cir. 1991) – breach found where prosecutor emphasized the seriousness of the crime at sentencing hearing despite promising D that he would not make a recommendation

(3) Cooperation agreements

(a) Richman article: not outlined nor read

(4) Breach by the defendant: RICKETTS v. ADAMSON (USSC 1987) – Double Jeopardy Clause does not prevent state from filing murder charges against D who plead guilty but later violated the plea agreement

(a) SF: D had refused to testify at the second trial of his codefendants

(b) White (maj.): “result was that [D] was returned to the position . . . he occupied prior to execution of the plea bargain; he stood charged with first-degree murder”

(c) Brennan (dis.): argued that D could have reasonably concluded that he had met his contractual obligations when he testified at the first trial and was sentenced immediately thereafter

c) Appeal and collateral attack

(1) Jurisdictions generally establish schemes in which a K and I guilty plea is deemed a waiver of all claims that the pleader has, including appeal and collateral attack

(a) Court has promoted this approach through Brady, McMann, Parker, and Tollett v. Henderson
(2) Specific cases not outlined nor read

d) Conditional pleas

(1) Rule 11(a)(2) – “a D may enter a conditional plea of guilty . . . reserving . . . the right, on appeal from the judgment, to review of the adverse determination of any specified pretrial motion”

(a) Result is that D need not go to trial merely to preserve a search, seizure, or confession challenge

(b) If D prevails on appeal then he can withdraw the plea

XIII. Trial and Trial-Related Rights (851-1129)

A. The Right to a Speedy Trial

B. Joinder and Severance

C. Constitutionally-Based Proof Requirements

1. Proof Beyond a Reasonable Doubt Generally

2. Reasonable Doubt and Jury Instructions

3. The Scope of the Reasonable Doubt Requirement

a) Impermissible burden shifting: MULLANEY (USSC 1975) – government must prove beyond a reasonable doubt the absence of a passion or provocation defense in a homicide case 

(1) SF: state statute placed burden on D to show heat of passion or sudden provocation in order to reduce an offense from M to MAN; statute defined M as a killing with “malice aforethought”

(2) H: statute violates DPC

(3) State: passion or provocation is not an element of the crime and are only considered after the fact-finder concludes that D committed murder

(a) “the D’s critical interests in liberty and reputation are no longer of paramount concern”

(b) Would limit Winship to those facts which, if not proved, would wholly exonerate D

(4) Powell (maj.): finds state’s argument unpersuasive

(a) “The safeguards of due process are not rendered unavailing simply because a determination may already have been reached that would stigmatize the D and that might lead to . . . impairment of . . . liberty.”

(5) Rehnquist (con.): saw no inconsistency in the case when compared to Leland
(a) LELAND (USSC 1952) – upheld placement on D of burden of persuasion beyond a reasonable doubt on issue of insanity

(b) So why the concurrence? (???)

b) Flexibility to define the elements of the crime: PATTERSON (USSC 1977) – state statute placing burden on D to prove extreme emotional disturbance by a preponderance of the evidence in order to reduce M2 to MAN, after government proved intentional homicide beyond a reasonable doubt, upheld
(1) White (maj.): the state “satisfied the mandate of Winship that it prove beyond a reasonable doubt ‘every fact necessary to constitute the crime with which [Patterson was] charged’”

(a) The affirmative defense “does not serve to negate any facts of the crime which the State is to prove in order to convict . . . .  It constitutes a separate issue . . . .”

(b) “We . . . decline to adopt as a constitutional imperative . . . that a State must disprove beyond a reasonable doubt every fact constituting any and all affirmative defenses related to the culpability of an accused.”

(2) Powell (dis.): case was indistinguishable from Mullaney
(a) “The Winship/Mullaney test identifies those factors of such importance, historically, in determining punishment and stigma that the Constitution forbids shifting to the D the burden of persuasion when such a factor is at issue.  Winship and Mullaney specificy only the procedure that is required when a State elects to use such a factor a part of its substantive criminal law.”

c) Burden of persuasion on self-defense: MARTIN (USSC 1987) – 

d) Preponderance of the evidence at sentencing: McMILLAN (USSC 1986) – 

e) Commentary on Mullaney, Patterson, et al.
4. Proof of Alternative Means of Committing a Single Crime

5. Presumptions

D. Trial by Jury

E. The Impartiality of the Tribunal and the Influence of the Press

F. The Defendant’s Right to Participate in the Trial

G. The Right to Effective Assistance of Counsel

1. Ineffectiveness and Prejudice

2. The Right to Conflict-Free Representation

a) Problem: the right to effective assistance of counsel may be denied because defense counsel has a conflict of interest, and cannot or does not properly protect client’s interests

(1) Very often seen where attorney represents codefendants

b) The duty of court inquiry

(1) Per se reversal: HOLLOWAY (USSC, 1978)

(a) H: although convictions were reversed, court made clear that representing codefendants is not a per se violation of the right to effective assistance of counsel

(b) SF: common attorney repeatedly requested—and was repeatedly denied—the appointment of separate counsel for codefendants

(c) A: “in a case of joint representation . . . the evil . . . is what the advocate finds himself compelled to refrain from doing, not only at trial but also as to possible pretrial plea negotiations and in the sentencing process”

(2) Federal Rule 44 – attempts to address the problems identified in Holloway
(a) Rule: “Whenever [codefendants are jointly represented] . . . the court shall promptly inquire with respect to such . . . representation and shall personally advise each defendant of his right to the effective assistance of counsel, including separate representation. . . .”

(b) Rule 44 fails to address other types of conflict situations that can arise in a criminal case (e.g., counsel previously defended current government W)

c) Active conflict impairing the representation

(1) A different kind of prejudice test: CUYLER (USSC, 1980)

(a) H: a state prisoner may seek habeas corpus relief by claiming that his retained attorney represented conflicting interests and therefore was ineffective

(b) Powell (maj.): trial court need not inquire; assumption is that the representation is conflict-free; defense counsel has obligation to advise court if necessary

(c) If no objection raised at trial, then D must show an actual conflict adversely affected the lawyer’s performance; therefore, Court created limited presumption of prejudice where D fails to make timely objection: prejudice is presumed but only if D demonstrates both:

(i) Counsel actively represented conflicting interests

(ii) Actual conflict of interest adversely affected lawyer’s performance

(d) Brennan (con.): would have required judicial inquiry into all cases of multiple representation

(e) Marshall (con./dis.): Court’s test is “unduly harsh”; test should merely be whether an actual and relevant conflict existed, regardless of whether D could show that such a conflict adversely affected performance

(2) Post-Cuyler cases

(a) WOOD (USSC, 1981) – Court expressed concern with situations where a D is represented by a lawyer hired and paid for by a third party, especially when the third party is the operator of the alleged criminal enterprise

(b) BURGER v. KEMP (USSC, 1987) – no ineffective assistance where codefendants represented by law partners
(i) SF: in separate trials each D sought to avoid the death penalty by emphasizing the other’s culpability; 2 partners conferred on trial strategy

(ii) Stevens (maj.): Court’s decisions do not presume prejudice in all multiple such cases and the overlapping here “did not so infect” attorney so “as to constitute an active representation of competing interests”

(iii) A: codefendants may benefit by multiple representation; D’s were tried separately; trial courts may rely on defense counsel to advise on possible conflicts

(3) Public defender offices: ROBINSON (Ill., 1979)

(a) SF: one public defender is disqualified but then another from the same office is appointed

(b) H: such offices are not subject to the general rule (applicable to firms) that if one attorney is disqualified then no other member of the entity may continue the representation

(c) A: would otherwise require appointment of counsel with no experience (competence of counsel problem); must balance general rule against minor likelihood that second attorney would be affected by first’s conflict

(4) The risk of coercion in multiple representation

(a) LAURA (3d Cir., 1981) – illustrates why many judges uncomfortable with joint representation

(i) SF: H and W charged with drug offense; judge ordered separate counsel but H and W rejected order; H and W ultimately plead guilty but then W alleged conflict of interest (which seems to be supported by record)

(ii) H: no ineffective assistance

(iii) Dis.: argued that lawyer never explained that there was a real conflict

(b) The difficult question raised by cases like Laura is whether a judge can ever be confident that codefendants have a full and complete understanding of the risks of joint representation

(i) A/C privilege limits judge’s probing

(ii) Fifth Amendment forces judge to rely on lawyer’s assurances, but lawyer may have personal stake in the arrangement

(iii) Problem often seen in organized crime cases, where lawyer is selected by one D for all and will unlikely be a true advocate for all D’s

(5) Application of the Cuyler test: GAMBINO (3d Cir., 1980)

(a) SF: Gambino on trial for drug offense as alleged seller; lawyer also representing Mazzara in other trial; lawyer declined to use the “Mazzara” defense (i.e., that the seller wasn’t Gambino but, rather, Mazzara); lawyer filed affidavit at ineffectiveness hearing stating that he didn’t present the defense because he didn’t want to bring Mazzara into the case

(b) 2-part test articulated:

(i) D must first demonstrate that some plausible defense strategy or tactic might have been pursued

(a) D need not show that defense would have been successful if used, only that it was a viable alternative
(ii) D must then establish that the alternative defense was inherently in conflict with, or not undertaken due to, the attorney’s other loyalties or interests

(c) H: attorney had not labored under an actual conflict when declined to present the Mazzara defense

(d) A: Gambino has not demonstrated how Mazzara would have been injured or prejudiced at his trial if Mazzara was advanced as the possible seller Gambino seller

(e) Court viewed the affidavit has suspicious

(f) Dis.: Mazzara could have been prejudiced were the defense put forth and, therefore, lawyer labored under a conflict (makes sense)

(6) Conflict with attorney’s personal interests

(a) Courts have applied the Cuyler standards to situations in which counsel’s personal interests are potentially in conflict with the duty of loyalty owed to the client

(b) CANCILLA (2d Cir., 1984) – D’s counsel engaged in criminal conduct with D’s coconspirators

(i) H: actual conflict adversely affecting representation existed

(ii) A: Counsel must have know that a “vigorous defense might uncover evidence . . . revealing his own crimes”

(c) WINKLER v. KEANE (2d Cir., 1993) – lawyer represented D on contingent fee basis (would get paid only if acquitted)

(i) H: actual conflict existed but did not adversely affect the attorney’s performance

(ii) A: although counsel had disincentive to seek a plea bargain or a lesser charge, he nonetheless fought hard for D

d) Waiver of the right to conflict-free counsel

(1) In general

(a) Courts have generally held that the right to conflict-free representation may be waived so long as such waiver is knowing and voluntary
(b) Judge must inform D of the ways in which conflicted counsel can impair the representation (e.g., D1 can shift blame D2), and judge must assure himself that D understands consequences and has made a rational decision to proceed

(2) Non-waivable conflicts?

(i) Some conflicts can be so egregious as to be non-waivable, even if D is informed and waives with V and K

(ii) FULTON (2d Cir., 1993) – conviction reversed due to non-waivable conflict

(a) SF: in the middle of D’s trial, government informed court that one of its W’s had alleged that he once supplied to drugs to D’s attorney; judge advised D why he should get another attorney; D declined to seek a replacement

(b) A: “where a government W implicates defense counsel in a related crime, the resultant conflict so permeates the defense that no meaningful waiver can be obtained”; functions affected:

(i) Plea bargaining

(ii) Potential defense strategies

(iii) Cross-examination of W’s

(iv) Advice on whether D should take stand

(c) Court distinguished Williams v. Meachum (2d Cir., 1991) in which a defendant can be advised of a particular alteration in the conduct of the trial caused by the conflict

(iii) Note: danger exists that a non-waivable conflict will be manufactured by unreliable W’s who would implicate defense counsel in criminal activity

(a) Court in Fulton addressed this concern: “if a . . . court holds a full hearing and can definitively rule out the possibility that the allegations are true, a meaningful waiver is possible since the falsely accused attorney is conflicted only to the extent that she cannot cross-examine the W regarding the false allegations”

3. Ineffective Assistance Without Fault on the Part of Defense Counsel

a) Not assigned

4. The Perjury Problem

a) Not assigned

5. Ineffectiveness and Systems of Appointed Counsel

a) Not assigned

6. Limitations on the Right to Counsel of Choice

a) Introduction

(1) MORRIS v. SLAPPY (USSC, 1983) – so  long as an indigent receives effective representation, he has no right to choose a particular attorney

(a) Burger (maj.): rejected argument that the Sixth Amendment guarantees a “meaningful A/C relationship”

(b) From Wheat (citing Morris v. Slappy): “while the right to select and be represented by one’s preferred attorney is comprehended by the Sixth Amendment, the essential aim of the Amendment is to guarantee an effective advocate for each criminal D rather than to ensure that a D will inexorably be represented by the lawyer whom he prefers”

b) Disqualification of defendant’s counsel of choice

(1) WHEAT (USSC, 1988) – judge’s refusal of D’s desired counsel was within his discretion and did not violate D’s Sixth Amendment rights

(a) SF: Wheat, Gomez-Barajas (“G-B”), Bravo, and others were charged in drug scheme; G-B and Bravo were represented by attorney Iredale; G-B was acquitted but plead guilty to a tax charge; Bravo plead guilty to minor drug charge; judge denied Wheat’s request of Iredale

(b) Government:

(i) If G-B’s plea is denied by court, then Wheat might have to testify against him (conflict)

(ii) Bravo would likely be W against Wheat at trial (conflict)

(c) Wheat:

(i) Circumstances posited by government are highly speculative

(ii) Wheat unlikely to appear as a W in G-B’s tax evasion trial

(iii) All three D’s had agreed to allow Iredale’s joint representation and had waived any future conflict claims

(d) Rehnquist (maj.): discusses the difficulties judges have when responding to such motions and emphasizes that determinations are most difficult in the “murkier pre-trial context when relationships between parties are seen through a glass, darkly”

(i) “we think the . . . court must be allowed substantial latitude in refusing waivers of conflicts . . .”

(ii) argues that judges are aware of the possibility that the government might try to “manufacture” a conflict

(iii) ROL: courts must “recognize a presumption in favor of petitioner’s counsel of choice, but that presumption may be overcome not only by a demonstration of actual conflict but [also] by a showing of a serious potential for conflict” and the “evaluation of . . . each case under this standard must be left primarily to the informed judgment of the trial court”

(e) Marshall (dis.): argues that the risk of Wheat testifying at a G-B trial is too speculative and Bravo didn’t even know Wheat

(i) Even assuming that Bravo would have testified against Wheat, the “court could have insured against the possibility of any conflict . . . without wholly depriving petitioner of his constitutional right to the counsel of his choice” by requiring that co-counsel do the cross-examination of Bravo

(2) Analysis of Wheat

(a) Criticism (Prof. Green): Court incorrectly assumed that if a D waives then he is not well enough informed; Court retreated from concern expressed in prior cases for D autonomy; Court exaggerated the significance of judicial interests

(b) Support (Prof. Stuntz): if lawyer is not know to be good, bad motives can be inferred; broad grant of discretion to judge is necessary to allow judge to separate good from bad attorney motives

(3) Cases applying Wheat

(a) Appellate courts have usually upheld disqualifications

(b) STITES (9th Cir., 1995) – lawyer properly disqualified

(i) SF: brother (“B”) and sister (“S”) were charged with fraud; B fled state; lawyer represented S and at trial denounced B as the mastermind of the fraud, etc.; S was given light sentence; B was apprehended and retained same lawyer; lawyer and S waived any conflicts; lawyer disqualified by court

(ii) A: “nothing in our professional ethics permits an advocate to tell a court one set of facts today and a contradictory set of facts tomorrow”

(c) LOCASCIO (2d Cir. 1993) – disqualification of Cutler as Gotti’s counsel upheld

(i) SF: government had tapes in which Cutler was present while criminal activity was being discussed

(ii) Government: in challenging prosecution’s interpretation of the contents of the tapes, Cutler would be acting as an unsworn W

(iii) A: Gotti could not waive the conflict because he would not be the party prejudiced by Cutler’s unsworn statements; “the detriment is to the government, since the D gains an unfair advantage, and to the court, since the factfinding process is impaired”

(d) Prof. Karlan: “relational” versus “discrete” (i.e., singular) representation

c) Rendering the defendant unable to pay for counsel of choice

(1) CAPLIN (USSC 1989) – attorney’s fees are not exempt from forfeiture and lack of such exemption does not render statute unconstitutional

(a) SF: D charged with running drug operation; prior to indictment, D had retained law firm Caplin; court entered a restraining order on D preventing him from transferring any potentially forfeitable assets; D plead guilty and agreed to forfeit all assets; Caplin made a claim for legal fees and argued for an exemption under the forfeiture laws

(b) Caplin:

(i) Statute violates the Sixth Amendment because of the forfeiture, at the instance of the government, of assets that D’s intend to use to pay their attorneys

(c) White (maj.): “D has no Sixth Amendment right to spend another person’s money for services rendered by an attorney, even if those funds are the only way that that D will be able to retain the attorney of his choice”; no violation of due process merely because the statute could be abused to upset the balance of power; “there is a strong governmental interest in obtaining full recovery of all forfeitable assets, an interest that overrides any Sixth Amendment interest in permitting criminals to use assets adjudged forfeitable to pay for their defense”; government interests include:

(i) Recovering all forfeitable assets for use in future law enforcement activities

(ii) Returning property, in full, to those wrongfully deprived or defrauded of it

(iii) Lessening the economic power of organized crime and drug enterprises (a major purpose of RICO)

(d) Blackmun (dis.): discusses the benefits of allowing D to counsel of his choice; expresses concern that there would be a an “exodus of talented attorneys” from the criminal defense bar; argues that the “bona fide claim” section of the forfeiture statute will dissuade attorneys from learning needed information from their clients

(i) “Perhaps most troubling is the fact that forfeiture statutes place the Government in the position to exercise an intolerable degree of power over any attorney who . . .” agrees to represent a D in a forfeiture case

(2) Analysis of Caplin

(a) Questions posed regarding when the assets are deemed forfeitable

(3) Forfeiture hearings

(a) MITCHELL v. W.T. GRANT CO. (USSC 1974) – hearing is required promptly after seizing made pursuant to a pre-judgment remedy

(b) No hearing required if seizure occurs after indictment on forfeiture is handed down (the indictment provides sufficient notice)

(c) Monsanto remand discussed

d) Other limitations on the right to counsel of choice

(1) Right has often been outweighed by the state’s interest in investigating and prosecuting crime
(a) E.g., when defense attorneys are subpoenaed before grand juries to provide non-privileged information against their clients (such as fee arrangement); may result in disqualification under relevant ethical codes

(2) Right has often been outweighed by state’s interest in regualting the practice of out-of-state lawyers trying cases in local courts; pro hac vice admission may can be denied so long as it is not arbitrary

(a) LEIS (USSC 1979) – attorney has no due process right to be admitted in a state pro hac vice; note that Court did not address whether D’s right to chosen counsel would be violated if attorney denied admission (merely held that there is no due process right)

(b) FULLER v. DIESSLIN (3d Cir. 1989) – right to chosen counsel violated where state denied pro hac vice admission on the ground that local lawyers were always better prepared, that out-of-state representation resulted in traveling delays, and that there were plenty of quality local attorneys available

H. Self-representation

1. The Constitutional Right

a) Introduction

(1) Beginning with the Judiciary Act of 1789, the right of self-representation in federal courts has been protected by statutes

(2) Most states also granted the right, but CA had not (see Faretta below)

b) FARETTA (USSC 1975) – established that a D in a state criminal trial has a constitutional right to proceed pro se (but such a right is not absolute)
(1) SF: judge appointed counsel over D’s objection, despite his knowing and intelligent waiver of his right to counsel

(2) Stewart (maj.): “forcing a lawyer upon an unwilling D is contrary to his basic right to defend himself if he truly wants to”

(a) Argues that self-representation is “necessarily implied by the structure” of the Sixth Amendment

(i) The Amendment speaks of the assistance of counsel; “the language and spirit of the Sixth Amendment contemplate that counsel, like the other defense tools guaranteed by the Amendment, shall be an aid of a willing D”

(b) “Unless the accused as acquiesced in such representation, the defense presented is not the defense guaranteed him by the Constitution, for, in a very real sense, it is not his defense”

(c) Makes clear that prior holdings that the Constitution requires that no accused can be convicted/imprisoned unless he has been accorded the right to the assistance of counsel are not controlling in this case

(i) “it is one thing to hold that every D, rich or poor, has the right to the assistance of counsel, and quite another to say that a state may compel a D to accept a lawyer he does not want”

(d) Notes the drawbacks of compelling representation and condones the “knowingly and intelligently waiver” concept

(3) Burger (dis.): takes issue with the textual conclusions and warns of a great increase in the congestion of the courts

(a) The “trivial proposition” that it is the defendant who is on trial and in need of a defense can not lead “to the further conclusion that the right to counsel is merely supplementary and may be dispensed with at the whim of the accused”

(4) Blackmun (dis.): tremendous procedural problems will result

c) Competency to waive the right to counsel and proceed pro se
(1) DUSKY (USSC 1960) – competency standard for standing trial is the “rational understanding” test:

(a) whether D is able to consult with his lawyer “with a reasonable degree of rational understanding” and has “a rational as well as factual understanding of the proceedings against him”

(2) GODINEZ v. MORAN (USSC 1993) – rational understanding test also applies to competency to waive the right to counsel and proceed pro se
(a) Thomas (maj.): rejected lower court’s reasoning that a D who represents himself at trial must have greater powers of comprehension and judgment than would be required to stand trial with the aid of an attorney as having the following “flawed premise”:

(i) The competency required “to waive the right to counsel is the competence to waive the right to counsel, not the competence to represent himself”

(b) Kennedy (con./dis.): if D elects to stand trial and proceed pro se, “the law does not for that reason require any added degree of competence”

(c) Blackmun (dis.): one who is not competent to conduct his own defense cannot competently waive his right to counsel

d) Knowing and intelligent waiver

(1) Model inquiry for federal judges provided

(2) Failure to conduct a significant waiver inquiry has been held reversible error

(3) MARTIN (6th Cir. 1994) – judge need not advise D of her right to proceed pro se
e) Requirement of unequivocal invocation

(1) Courts have uniformly held that D’s waiver of the right to assistance of counsel must be “unequivocal”

(2) MEEKS v. CRAVEN (9th Cir. 1973) – D failed to unequivocally invoke his right to proceed pro se
(a) SF: when asked by the judge if he wanted to represent himself, D replied “Yes, Your Honor, I think I will”

(b) Test: “an ‘unequivocal’ demand to proceed pro se should be, at the very least, sufficiently clear that, if it is granted, the D should not be able to turn about and urge that he was improperly denied counsel”

f) Conditional but unequivocal waiver

(1) ADAMS (9th Cir. 1989) – requests to act pro se were unequivocal despite being conditional

(a) SF: D was represented by public defender Carroll; D refused to proceed with Carroll and requested either another attorney or permission to act pro se; he was granted neither and was convicted

(b) Court noted that the 2 important reasons for requiring unequivocal waivers below would not be furthered by treating the conditional request here as equivocal

(i) Prevents D from inadvertently waiving while “musing” on the benefits of self-representation; because D normally gives up more than he gains by waiving, it is important to require D to make waive absolutely clear

(ii) Prevents D from taking advantage of exclusivity of the rights to counsel and self-representation [to set the stage for an appeal]

(2) Courts have rejected contentions that an election to proceed pro se was involuntary merely because D is dissatisfied by the appointed counsel

(a) But when D’s only choices are self-representation and incompetent counsel, then waiver would not be voluntary and reversal would be required

g) Remedy for a Faretta violation

(1) WIGGINS (USSC 1984) – impermissible denial of right to proceed pro se is a violation of D’s right to personal autonomy and, therefore, it always amounts to harmless error
(a) I.e., per se reversal is required for a violation of Gideon and for the opposite violation of Faretta
(2) JOHNSTONE v. KELLY (2d Cir. 1987) – counsel must be provided on retrial unless D makes an unequivocal invocation of the right to proceed pro se
(a) A: It is the denial of the choice, not denial of the counsel that the retrial is remedying

2. The Limits of the Right

a) Introduction

(1) Since Faretta stopped short of holding that the right to self-representation is absolute, courts have found many qualifications on the right to be reasonable

b) Timeliness

(1) HORTON v. DUGGER (11th Cir. 1990) – if invocation made right before trial then court has discretion to deny it

c) Disruption of the court

(1) Faretta: “the right to self-representation is not a license to abuse the dignity of the courtroom”

(2) FLEWITT (9th Cir. 1989) – excessive and “poorly formulated” discovery motions, and failure to cooperate with the government during discovery did not constitute “disruption” sufficient to justify the appointed of counsel over D’s objection

(a) Court found that the reference in Faretta to “obstructionist tactics” spoke of “disruption in the courtroom”

d) Protection of witnesses

(1) LIRR case cited; Ferguson cross-examining victims’ relatives

(2) FIELDS v. MURRAY (4th Cir. 1995) – no Faretta claim where D wanted to serves as “co-counsel” solely so that he could cross-examine girls he had allegedly abused

(a) A: since he only wanted to cross-examine the prosecution W’s, and not to represent himself in any other respect, he had failed to unequivocally invoke his pro se right

(b) Appellate court affirmed, relying also on Craig (see below)

(3) CRAIG (USSC 1990) – a D’s right to face-to-face confrontation can be restricted where such confrontation would traumatize child-witnesses

e) Standby counsel

(1) WIGGINS (USSC 1984) –

(a) SF: D first waived counsel, then requested counsel, then waived it again; D was appointed 2 counsel advise him; open disagreements occurred, etc.

(b) O’Connor (maj.): made the following points

(i) Faretta requires that a pro se D be given control of the defense, so standby counsel cannot, on its own, seize control

(ii) Standby counsel cannot without D’s consent “destroy the jury’s perception that D is representing himself” against overwhelming prosecutorial forces (strategy point)

(iii) Disagreements outside the presence of the jury are “adequately vindicated” so long as they are decided in D’s favor and D retains right to address the court freely

(iv) Unsolicited involvement by standby counsel is acceptable outside the presence of the jury or with D’s express consent

(c) White (dis.): stressed the importance of the appearance of justice to the accused not to the jury; expressed concern about the subtle influences that squabbles can have on the outcome of the case

(2) FLEWITT (9th Cir. 1989) – D’s failure to cooperate with standby counsel was not a sufficient reason to deny them the right of self-representation

f) Hybrid counsel and control of the defense

(1) Wiggins: there is no constitutional right to “hybrid” representation, but a court could allow it in the exercise of its discretion

(2) PADILLA (10th Cir. 1987) – once D chooses counsel over self-representation, he gives up substantial control over the defense

(a) Court stated that “the Sixth Amendment provides no right to counsel blindly following a D’s instructions”

(3) Three notable exceptions to counsel’s control over decisions:

(a) Whether to waive a jury trial

(b) Whether to testify

(c) Whether to plead guilty

(4) JONES v. BARNES (USSC 1983) – Sixth Amendment does not require appointed appellate counsel to raise all nonfrivolous claims on appeal
(a) A: right of personal autonomy recognized in Faretta did not extend to strategic choices once the right to counsel has been invoked

(b) Brennan (dis.): argued that right to “assistance” of counsel requires counsel to raise all issues of arguable merit that client wants raised

(c) Blackmun (con.): attorney should raise all issues as an ethical, not constitutional, matter

g) Non-lawyer representation

(1) No constitutional right to non-lawyer representation

(2) KELLEY (9th Cir. 1976) – example of reasoning behind general rule

(3) PEREZ (Cal. App. 1978) – bar-certified law student’s representation of an indigent burglary D was an unauthorized practice of law and denied D effective assistance of counsel 

(a) A: court focused on the inexperience of law students and the dangers inherent in the practice of law by a student

XIV. Sentencing (1130-1248)

XV. Double Jeopardy (1249-1341)

XVI. Post-Conviction Challenges (1342-1426)
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