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I. Introduction & Constitutional Perplexities

A. Topology of Constitutional Theories—how const. judges should think about their roles

1. Agency:  responsibility of judge to take instructions from enactors

a. Originalism:  instruction-taking pure form of agency theory.  They think the exclusive job of judge is to take instructions from enactment-centered history of constitutionalism.  Default position:  if no instruction, no intervention, let other political processes prevail.  Textualists another share.

b. Reluctant-Judgment Theory:  start with goal that judge’s job is to take instruc. as much as possible w/out bringing own const. thinking to the table.  Must translate lang. from 200 years ago.  Process of translation requires that they reluctantly bring their own thoughts to the table.

2. Partnership:  collaboration.  Obliged to bring their set of values/judgments to the table.  Valuable aspect of constitutionalism.  Judges are like jr. partners bound to text but free to reach indep. judgments when text requires/allows.  Two restraints—text & precedent.

a. Pure Form:  justice-seeking constitutionalism.  Our const. practice’s goal is to secure more essential features of political justice.  Claim:  an historically enacted text coupled w/a const. judiciary are reasonable good institutions for securing political justice.  Celebrates it as a mechanism of our democracy.  Why is there such a moral shortfall in securing our fund. rights in the Const.?  

b. Democratarian/Moderated Form of Justice-Seeking:  agrees that judges involved in bring own values to bear and that it’s a good thing.  But narrow & focused on perfecting the democratic process.  Judgements should be confined to making democracy better.  Process-based view.  

II. The Origin and Scope of Judicial Review

A. Marbury v. Madison:  

1. Ct. holds that it could not order the Exec. Branch to deliver the rest of the judicial appointments—no legit. juris. to do so.  

2. Ct. holds §13 of the Judiciary Act unconstitutional because it conferred original juris. on the Sup. Ct. beyond Art. 3, §2’s grant of juris.  Marshall believes that list of juris. in Art. 3 is exclusive & Cong. does not have the power to add to the Ct.’s original juris.  (This view has generally held true to today.)  Cong. can narrow/subtract from the appellate juris. of the Sup. Ct. though.  

3. Judicial Review:  Marshall says he’s doing what judges have always done—decide cases by examining universe of applicable law, announce that rule & apply it to facts before the ct.  When more than 1 source of law & if they conflict, rules of priority applicable.  That’s all Marshall says the Ct. is doing in this case.  All that’s changed is that there’s a new source of law in our legal system, the Const.  So all that is implicated in judicial review is that judges are doing all that they have been doing.  So when there’s a conflict between a const. provision and a Cong. statute, the Sup. Ct. has authority to declare the stat. unconst.  

Three propositions in Marshall’s theory:

a. The Const. is law, not just a set of laudatory principles.

b. Rule of priority:  The Const. is the supreme law, prevailing over other conflicting law.

c. Judges bear the same relationship to this source of law as to other sources.

B. Martin v. Hunter’s Lessee:  Art. 3, §2 provides that the Sup. Ct.’s appellate juris. may be regulated and limited as Cong. provides.  Question whether Sup. Ct. is const. authorized to review the const. of state ct. decisions.  Case involved VA stat. conflicting w/fed. treaty.  VA said if lit. began in state cts., then it’s up to state cts. to see if state action violated US Const., and Sup. Ct. had no right to review (state sovereignty arg.).  Sup. Ct. said that it could review the constitutionality of a decision by a state’s highest ct.  Ct. justifies it on need for uniformity of const. interp. and state sover. cut back by Const.     

C. McCulloch v. Maryland:  Issue:  const. validity of state tax on fed. bank.  Sup. Ct. held tax unconst.  Ct. held that national Bank was within Cong.’s powers—implied from other explicit const. powers.  Relied on the Necessary and Proper Clause, but necessary does not mean “absolutely necessary.”  As long as ends legitimate, w/in scope of Const., and approp. means to that end.  

D. Congressional Grant of Jurisdiction to Federal Courts:

Art. 3, §2 says how much juris. Cong. can give to lower fed. cts., whereas §1331 says how much juris. Cong. actually did give to fed. cts.  Ct. held under Sheldon v. Sill that Cong. can indeed create lower fed. cts. and give them some juris. under Art. 3, §2.

E. Ex Parte McCardle:  highly political case—Sup. Ct. doesn’t want to reconstruct Cong.’s view so Ct. holds that it has no juris. to decide case.  Sup. Ct. says that if Cong. hasn’t conferred upon it juris. then Ct. doesn’t have it.  In this case, Cong. enacted stat. taking away Sup. Ct.’s appellate juris. from lower fed. cts. in habeas corpus petitions.  Ct. upheld const. of stat. b/c Cong. allowed to make exceptions & restrictions on Ct.’s appellate juris.  

· But Sup. Ct. always takes it juris. from Art. 3 of Const., but politely acting as if taking from Cong.

· State cts. take juris. from state. const., not vulnerable to Cong.

F. Congress’s Ability to Restrict Jurisdiction of Federal Courts

Are there limits on Congress?

1. US v. Klein:  Sup. Ct. struck cong. stat. that voided presidential pardon & said Sup. Ct. w/out juris. to decide such case.  Ct. held stat. unconst. b/c violated Separation of Powers (violates Pres.’s pardon authority) and invaded the judicial function (limitation on Cong.’s ability to proscribe juris—cannot already have a rule of decision in a pending case).  Cong. cannot use juris. merely as a way to control the merits of the case.  

2. About 20 yrs. ago, it was the prevailing/Orthodox view that Cong. had unbridled authority to limit fed. cts.’ juris.  (The solace to the countermajoritarian problem was that cts. vulnerable to Cong.)  

3. More recently, Revisionist view (more controversial)

a. Essential Function Argument:  Sup. Ct.’s ability to exercise supervisory function over states & elected branches of govt. a very pivotal part of the logic of the Const.  Struggle btwn. sovereignty of states & genuine natl. authority.  CompromiseàArt. 3 created Sup. Ct. & left lower fed. cts. up to Cong. (capacity of Sup. Ct. to review state behavior)

There is an essential function, something left in place.  There must be some competent & effective federal tribunal avail. to hear fed. cts. when those claims not validated by state cts., must have some access.  Sup. Ct. has always been avail. to hear const. claims against states when states themselves don’t accept those claims.  This theory doesn’t do much (protection) for lower fed. cts.  

Fed. statutory claims against the state are part of the essential function of the Sup. Ct.  Only federal const. claims an essential function of Sup. Ct.  

b. Selective Deprivation Argument:  looks at opposite end of the stick—Cong. has taken away too little juris.  It has behaved selectively in an inapprop. way.  If Cong. takes away juris. of Sup. Ct./lower fed. cts. under circs. where withdrawal construed to be motivated by hostility to claims of const. right at stake, that violates the Const.

If Cong. withdraws juris. of any fed. ct. where:

1) Cong. perceived as acting out of hostility to the claim of const. right involved

2) Withdrawal will lead to attacks on that const. right

Then, that selective withdrawal is unconst.

Then, Congress violates:

1) the right in question itself, that substantive right

2) equal protection argument

3) due process right to uncorrupted judicial process (procedural due process)

If agree that popular/political control of judiciary a good thing, then Selective Deprivation Argument would lose its grip.

III. “The People,” Congress, the Supreme Court, and the Constitution

A. Constitutional Amendments

Const. very hard to amend.

Two techniques for how Const. should be amended (Art. 5):

1. Interlineation:  instructions to revise the formal text of the Const., in effect another version of the Const.

But instead, we just add new pieces to the Const. (i.e. 11th Amend. takes lang. from Chisolm v. GA/Art. 3)

2. Sedimentary Amendment style:  add new layers

3. Coleman v. Miller:  judiciary doesn’t have control over amend. process b/c a political question

4. Unconstitutional Amendments:  Are there some things you can’t do by way of amendment?

You can’t eliminate the equal suffrage of a state unless all states consent (change composition of Senate).

5. Can Article 5 itself be amended (sets out amendment process)?

a. One view that Art. 5 is the Const.’s Const.—changing Art. 5 would change the entire game.

b. Ackerman says that Art. 5 not the only way to have const. amendments.  Possible to have structural/informal amendments.   There are special periods in history when there is a widespread public concern, consciousness & and a widespread, identifiable consensus emergesà“constitutional moments”

Such moments really amend. the Const. b/c in that period of intense political self-consciousness, there has been an “amendment.”

Three such instances:

1) New Deal:  restraints on commerce clause ability, substantive due process abandoned.  Const. amended by chance in popular opinion & a conscientious ct. would recognize & comply with the change.

2) The Founding was Illegal

3) Reconstruction

Ackerman says Const. rewritten w/widespread political consensus.  

6. City of Boerne v. Flores (1997):  Conflict btwn. Cong. & Sup. Ct. over matters of const. substance.  This case seems to change understanding of Katzenbach v. Morgan which allowed Cong. to go further than Ct. in enforcing Equal Protection Clause.  Both Katzenbach & Boerne involve behavior that Cong. has made illegal, but the Ct. does not think it illegal.  

a. Reasoning:  Boerne Ct. talks about proportionality & congruence of ends & means.  Ct. says Cong. does not have substantive power to render a diff. meaning of 14th Amend. than what Ct. would reach.  Ct. has primacy in defining rights and Cong. has generous role in creating  remedies for violations of rights.  So Cong. has space to create civil rights remedies, but not to disagree over the underlying rights.  Ct. polices that role by looking to congruence/proportionality of the remedy and the underlying right.  When a remedy lacks congruence to a  const. right, stops being a remedy and comes a disagreement of rights.  Ct. draws important distinction between const. right & const. remedy.  The things the Const. insists upon, we call rights.  Other things bear instrumental relationship to achievement of the things the Const. requires (remedies).  Remedies subordinate to rights b/c many ways of getting the same outcome.  Remedies secondary b/c Const. doesn’t insist upon them, just instruments to achieve what Const. insists upon & Cong. can adopt reasonable ways of doing what Const. insists upon.  A remedy is something that’s parasitic on some other substantive right.  Although Cong. has a lot of latitude, RFRA goes beyond Cong.’s §5 authority of 14th Amend.  Cong. can’t be totally antagonistic to Ct.’s view. 

b. Disagreement with Katzenbach v. Morgan (1996):  Landmark case for Cong.’s civil rights enforcement authority.  Requires states to enfranchise persons educated in PR. Says that in some circs. Cong. can go further than Ct. in enforcing remedies.  Brennan offers 2 rationales for holding:

1) remedial:  Cong. might have chose to enfranchise them as a remedy for other const. wrongs on the PR population.

2) substantive/rights-driven:  in this context, Ct. should defer to Cong.’s view on rights

Boerne Ct. disagreed with 2nd rationale.  A statute may create substantive entitlements (remedial) but are different from const. rights.  Cong. would be wrong if said eliminating Eng. lang. test is required by Const., but OK if said getting rid of literacy tests is one way to achieve equal protection of laws, as required by Cong. (classic remedial).  

c. Jones v. Alfred H. Mayer Co. (1968):  This landmark case gave Cong. authority to enforce civil rights legis.  

1) Question of whether Cong. had authority to prohibit private transactions on racial grounds.  Most provision of 14th Amend. require state action, does not address private behavior.  So when Cong. regulates private conduct, serious question as to where it gets it power.  Ct. turns to 13th Amend. (abolishing slavery) does not have state action requirement.  13th Amend.’s §2 (enforcement provision) authorizes Cong. to undo relics, badges & incidents of slavery, even in private transactions & Cong. could determine what those badges, incidents & relics are.

2) Jones is not imperiled by Boerne.  13th Amend. carries reparative element on part of govt. (not only abolishes slavery); creates an obligation to repair entrenched injustices.  There are positive reasons to think judiciary poorly situated to enforce these obligations.  How to repair extremely discretionary & absence of judicially manageable standards.  Const. division of labor betwn. Cong. & judiciary.  Ct. only enforces a narrow part of 13th Amend.  Cong., under §2 of the 13th Amend., has much broader authority of supervising govt.’s duty to repair.  

*Underenforcement leads to Cong. authority to act.

d. Moose Lodge v. Irvis:  Sup. Ct. held that not all racial discrim. violates 13th Amend. b/c a badge, relic, or incident of slavery.   claimed that the private lodge (that had refused to serve Blacks) received liquor license from the state, it was enough for the discrim. to be state action, but Sup. Ct. rejected this claim of state action.

B. Some Theoretical Stuff

Idea of deference in both Thayer & Political Question Doctrine.  Elevates institutional role over constitutional substance.  

1. Rule of Clear Mistake:  Thayer, 19th c.—surveys practice of judicial review centered in state cts. & defends rule of clear mistake

Rule of clear mistake that a const. judiciary shouldn’t overturn product of democratic legislature unless extreme case of const. mistake.  Judges constricted by rule of clear mistake—judge should invalidate law only if clear mistake.  Under this rule, only rarely will a piece of legis. be struck down.  Thayer’s definition of deference:  idea that judge’s role is not necessarily to apply her understanding of the Const., but step aside & apply the legis. judgment that is const.  Not about const. substance but institutional role.

2. Political Question Doctrine:  founded on similar structure.  Political Question Doctrine 100% institutional.  Not applied in many cases.  Decision that a case is a political question is an institutional judgment.  Not a statement that the Const. runs out but that in this partic. context, the judiciary is barred from applying the Const.  Institutional impropriety serving as a barrier to judicial involvement.  

Areas where Political Question Doctrine tend to apply:

a. Foreign Affairs (i.e. treaty-making power, war-making power of Pres.)

b. Relationship Btwn. Congress & own Affarirs

c. Coleman v. Miller:  intimates that amend. process may be a political question

d. cases where absence of judicially manageable standards

3. Judicial Underenforcement:  when judiciary systematically underenforcing (like case of clear mistake), ought to treat it like a political question.  Says something about approp. judicial role, not constitutionality.  If we imagine the Ct. systematically underenforces particular norms (like 14th Amend.), then we have one answer to puzzle of §5 enforcement cases pose.  Makes sense to say Cong. can go further in limiting state behavior b/c instit. limits on Ct. do not apply to more democratic Cong.

IV. The New Federalism—The Commerce Clause and More on the Division of Constitutional Labor Between Congress and the Supreme Court

· Commerce Clause is most capacious of Congress’s authorities.  From 1937 and about 50 years thereafter, Sup. Ct. left Cong.’s CC authority more or less untouched. 

· Then Lopez begins to restrict Cong.’s CC authority.  One reason why judiciary had withdrawn from CC is that judiciary didn’t have workable principles to apply much of civil rights fed. legis. owes its life to generous reading of CC.

A. Gibbons v. Ogden (1824): In Gibbons, Marshall looks at (1) commerce and then if (2) interstate, if so, Cong. can regulate it and power is plenary. 

p. 191, last paragraph, “plenary power over certain objects” 

If interstate commerce, Cong. can regulate however it wants (subject of course 

to constitutional constraints)

Or, is it, (1) interstate commerce; plus (2) Cong. has as its purpose Cong. is protecting interstate commerce, and then Cong. can regulate.  So just taking (1), is possession of gun interstate commerce?  NO.  If gun passes state borders once, does it for ever after remain interstate commerce?  Gibbons was easy, in a way, b/c ferry was running across state line.

Marshall took broad view of Cong.’s Commerce Clause power—Cong. can legislate with respect to all commercial activity concerning more than 1 state.  

B. Three Questions Posed:

1. What is the proper scope of Cong.’s CC authority on the best contemporary understanding.

At least 2 variables at play in question of what’s Cong.’s CC authority.

a. Describing those activities that are or are not within Cong.’s CC authority.  Distinguishing which activities interstate commerce.  Marshal in Gibbons says that Cong.’s authority plenary over interstate commerce.

b. Whether there’s a interstate commerce regulatory interest at stake in the regulation in question.  Is there an appropriate Cong./fed. interest that’s assignable to the CC?  

1) Will the regulation in question substantially affect interstate commerce? (an objective question)

2) Does Cong. have the purpose of affecting interstate commerce, or is it just a pretext?  (a subjective inquiry)

This is the most restrictive view:  necessary but not sufficient that 

something is interstate commerce, must also have that Cong. acting 

w/purpose of affecting interstate commerce (stresses purpose).  This 

describes the sate of the law at the turn of the century.

a) Darby (child labor case):  Ct. explicitly overruled Hammer v. Dagenhart which held that even though child labor may be interstate commerce, Cong. can’t prohibit it.  Sup. Ct. said power to regulate is not power to prohibit.  Cong. has to act out of the right purpose/goal (protection, improvement, etc. of interstate commerce, not protection of children).  Darby said that Cong.’s motive/purpose for enacting statute irrelevant once Cong. decides that it has authority to regulate it.  

b) In time, both standards broke down.  Insistence that the thing actually be interstate commerce eroded b/c of RRàstream of commerce:  could protect instrumentalities/vehicles of interstate commerce.  Once could regulate interstate commercial RR (safety, fares), Cong. began to regulate intra-state RR (tracks, safety, shipping rates).  Shreveport case.  Idea of defining interstate commerce breaks, so that if a thing substantially affects interstate commerce, then it’s interstate commerce (like Marshall’s argument in Gibbons).  

c) Reaches high point in Wickard v. Filburn:  Cumulative effect principle first articulated.  Involving cong. regulation of very small farmers growing stuff for own consumption.  Sup. Ct. said doesn’t matter, product part of broad interstate market.  Clear acknowledgment that “substantial effect” sufficient or does the purpose requirement still remain?  

d) Heart of Atlanta Motel v. US/Katzenbach v. McClung (Ollie’s BBQ):  involving civil rights, focused on racial discrimination in public accommodations in private establishments.  Using CC power to regulate private action (but really public accommodations).  Ct. seems to ignore the question of purpose, turning merely on whether substantial effect on interstate commerce.  Ct. looks at these cases as CC cases & not civil rights b/c private actors & not state action.  14th Amend. addresses only questions of state action.  Would these cases come to today as commerce clause cases?  No, these cases would be under Jones v. Alfred Mayer as badges, incidents of slavery under 13th Amend.  

e) Comparison of case history:  

1) Marshall in Gibbons:  if it’s really interstate commerce, cong. has plenary authority

2) When pursuing something that substantially affects interstate commerce, Cong.’s purposive authority required (requirement that Cong. actually acting w/purpose to regulate interstate commerce).  Dagenhart:  must have a real purpose; prohibition is not a regulation.

3) Darby abandons that requirement (vintage Marshall); moves away from idea that Cong. can’t prohibit some ideas in interstate commerce.

4) Ollie’s BBQ/Heart of Atlanta:  these cases not direct regulation but may substantially affect interstate commerce.  Ct. leaving to Cong. purposeàtaking Darby approach.  (although factually don’t really affect interstate commerce)

5) Underenforcement view of 13th Amend:  great disparity btwn. Cong.’s authority to address/repair badges, relics of slavery vs. Ct.’s authority which is so narrow.

(14th Amend.’s underenforcement:  gender bias)

f) NLRB v. Jones & Laughlin Steel Corp. (1937):  watershed case which sets Ct. on its course, btwn. now and Lopez 50 yrs. later, no direct retreat from Jones & Laughlin.  Ct. upholds NLRA as within CC power.  Bwtn. 1937 & 1995 no case which strikes down Cong. legis. as exceeding authority.  Lopez breaks that judicial passivity.  

2. What’s the scope of state authority to regulate matters that are adjacent to Cong.’s CC authority?

a. Historically, econ. regulation used to be seen as zero-sum game btwn. Cong. & states:  where Cong. could regulate interstate commerce, states were divested of that power—idea important during important development period.  Pressure to resist fed. regulatory authority b/c meant that states couldn’t regulate at all.  

b. This idea of zero-sum partition completely dispensed with today.  No longer exclusive domains.  Now there’s the understanding that state authority concurrent w/fed. authority.  

c. If there’s a true conflict, no question as to which prevailsàSupremacy Clause.  If valid exercise of fed. authority, trumps state through Supremacy Clause:  preemption.  States today have authority to regulate also what fed. govt. regulates.  

d. Limitations on states:  “Negative Commerce Clause”

States restricted by 2 principles:

1) States can’t discriminate against interstate commerce—can’t prefer local over foreign.

2) State’s can’t “unduly burden” interstate commerce.

3. What’s the proper division of const. labor betwn. Sup. Ct. (entire judiciary) and Cong. w/regard to question of Cong.’s CC authority?

Appropriate division of labor betwn. Sup. Ct. review & Cong.’s self-policing.  Everyone agrees that important to understand that some degree of deference to Cong. very important & Cong. should police itself through CC.  What makes this clause special is that there is broad insistence on institutional division of labor/deference.  

C. United States v. Lopez (1995):  for first time in 50 years, Ct. invalidated fed. statute as beyond Cong.’s CC power.  First case in over half a century to find internal limits on the CC authority of Cong. to regulate the conduct of non-state actors.

1. Facts:  involves Gun Free School Zone Act of 1990 which makes it a fed. crime for any indiv. to possess a firearm in school zone.  Stat. has little explicit connection to commerce.  Stat. struck down as beyond CC power.  Three elements:  mercantile activity, juris. statement, findings.  Ct. said regulated activity must “substantially affect” interstate commerce, and not the case here.  The activity regulated was not truly commercial (possessing a gun in a school), no findings, no jurisdictional statement.    Commercial vs. social.  Otherwise no limitation on federal power.

2. Division of labor btwn. Cong. & Ct.:

a. Cong. judgment owed a lot of deference.  Ct. is concerned that Cong. actually doing its job.  Therefore, findings needed to show the purpose and process for Cong.’s statute.  Need a plain statement—for Cong. to exercise its authority in its domain, need a plain statement saying that it intends to do X.  Above all, question of CC authority is question of whether there’s a valid national concern—connects w/popular opinion.  Given the Senate, inherent quality for national to usurp local matters.  Federal involvement in this matter (Gun Free School Zones Act) doesn’t really help.  States can adequately police schools; getting nominal fed. support doesn’t improve scene.  

3. Three different expectations of how relationship btwn. Cong. & Ct. best understood in this area:

a. No Standards Model:  CC doesn’t really have edges; there aren’t standards, principles.  Question of when it’s approp. for national govt. to intervene.  Just a broad policy question.  In the end, inevitable failure to resist substantial effects rationale.

b. Congressional Adjudication/Self-Policing Model:  No, there really are conceptual standards.  Cong. well-set up to police the application to itself.  Cts. not good at deciding truly political choices.  Cong. is self-conscious of its const. restraints.  

c. Invisible Hand Model:  Individuals acting out of own self-interest.  Reach target of efficiency b/c markets really work.  Unconscious actors can produce right outcomes w/out being aware of what they’re doing.  There might be approp. standards, and unconscious Cong. could come close to them better than the Ct.  

D. Eleventh Amendment Jurisprudence

1. Seminole Tribe:  11th Amend. protects states against suits by individuals for money.  Individuals can’t sue states in fed. ct. for money unless:

· state has consented to be sued

· Cong. has abrogated the state’s 11the Amend. immunity

Authority of Cong. to abrogate state immunity depends on what clause Cong. acting under.  After Seminole, when Cong. acting under Commerce Clause authority, it lacks the power to strip the state of its immunity.

E. Anti-Commandeering Principle

1. Printz v. US:  Can state exec. be commandeered to do something he doesn’t want to do?  CLEO required to perform minor ministerial duties for the Brady Bill.   Commandeering:  making state and local officials to things for fed. purpose (excludes state judges b/c judges mentioned in the Sup. Clause and judges apply fed. decisions under the Sup. Clause).  But Scalia (majority) doesn’t give reasons for why commandeering bad, but reasons given by O’Connor in NY v. US concurrence.  

Three jobs federalism can perform:

a. True Federalism Concerns:  people trust each other locally more than globally.  Federalism allows these people to work out these fears; structural solution.  But true federalism hasn’t really worked in the US (didn’t subvert civil war).  One feature of true federalism:  if it works, it will negate the need for itself.  Differences will erase themselves over time.  Goal of mediating differences, not preserving.

b. “Good Government/Effective Government”:  In large, modern nations, we will govern ourselves better if local govt. retains significant law-making power.  Govts. will check each other and in effect protect liberty.  Also market:  better to have various markets, including market for govt.; foster competition among govts.  Local govt. approaches town hall feel; state has another role, fed another; each can do certain functions of govt. best.

c. States’ Rights: common in rhetoric.  States’ rights are cheated if fed. overtakes that which was reserved for states.  After Civil War, hard to understand states’ independent rights as against fed.

Justice Thomas views states as “independent units in con law”

For first time in 40 years, Sup. Ct. struck down CC authority; Lopez was 

first clear case.

2. National League of Cities v. Usery (1976):  Tenth Amend. given practical significance by Ct. holding that it barred Cong. from making fed. min. wage & overtimes rules applicable to state employees.  Blunt application of a Fair Labor Standards Act would overly interfere with local law.  Exceeded CC authority b/c violated 10th Amend:  respect for state sovereignty.  To degree that Cong. acting on CC authority, Cong. must respect state or local sovereignty in how it deals with its employees.  Sup. Ct., in later cases, declined to apply Usery.  Overruled in Garcia v. San Antonia Metropolitan Transit Authority (1985)—almost doesn’t matter whether state or private party.

3. New York v. United States (1992):  O’Connor returned w/Usery principle. Anti-commandeering principle:  even though CC interest, can’t commandeer local officials, undermines local sovereignty.  Cong. may not simply force a state to enact a certain statute or regulate in a certain manner.  

4. Gregory v. Ashcroft (1991):  issue over law that prohibits employers from firing employees over age; applies to state & local employees, but not clear if applied to state judges.  is O’Connor cheating?  

O’Connor:  for fed. govt. to insert itself btwn. state govt. & state judges, 

over whether states should/should not mandate retirement age, is fraught 

with concern for state sovereignty.  So we’re requiring plain statement; if 

ambiguous law, we’ll presume away from intervening in state sovereignty

Does O’Connor cheat on Garcia or consistent?

· cheating:  Sup. Ct. said it was going out of business of interpreting

· consistent:  Sup. Ct. simply maintaining that won’t interpret ambiguity

Easiest way to understand Gregory—if we’re going to defer to Cong., it’s 

got to be clear how it is acting.

5. Unfunded mandates from fed. to state (like in Printz) would be problem of accountabilityàpolitical cost borne by govt. entity that didn’t decide policy.  New York v. US involved fed. ordering state, which involves state legislator doing X.  Essentially, fed. blackmailed states into taking action instead of leaving option or fed doing it itself—coercion is what majority objected to.  

How is Printz different from NY?  Hard to see coercion found in NY in 

Printz:  

a. No longer talking about coercing state legislator but county sheriff—and then only temporarily; so, misapplication of anti-commandeering principle.

b. Pro:  fundamental sense of sovereignty has been violated.

Ex. of county sheriff doing fed. job; but this not consistent w/ supremacy clause and at least state judges sworn to Con.

better pro:  line-drawing problem, might as well be drawn here, even if not an egregious commandeering.  Also, why doesn’t fed. just do it itself?

6. Brzonkala:  VAWA—Violence Against Women Act

11 judges (?) en banc—have entire ct. of appeals appeals.  Most of 

VAWA is not in contest, funding not imperiled.  Provision at stake is civil 

redress. Majority held that civil action is not within Cong.’s power, not 

within (1) CC nor (2) §5 of 14th Amend.

a. Lopez objections to CC:  lack of jurisdictional elements, no mercantile tie, no findings.  But Cong. went to some length to find “findings” for VAWA.

b. Problem of §5 of 14th Amend.: 14th Amend. applies to state action whereas this VAWA case is private; same problem that produced Public Accommodation cases.  §5 key to substantive provisions of 14th Amendàturns on well-recognized state action.  

c. How can you argue §5 authority in the face of this problem?

Strongest claim:  analogy to Jones v. Alfred MayeràCong. can 

address badges, incidents, relics of slavery.  So, too, w/14th Amend., 

Cong. should be able to respond not only to its direct violation but 

residual consequences of gender discrimination.  However, state action 

problem dominates 14th Amend. but not 13th Amend; but logic of 

Jones allows you to move from state action to private (that there’s a 

grotesque national history of slavery).  14th Amend. argument:  history 

of gender bias, supported and entrenched even in govt.  Just as can go 

against private violations of racial discrimination, can do it for gender 

discrimination.

d. Another argument:  Cong. had evidence that in certain jurisdictions that crimes inspired by gender not prosecuted properly and judges/juries not enthusiastic, not effectively enforced although nominal laws for women.  Therefore state inactionàhostility of prosecutors, judges, etc.  A more blunt & direct route to overcome §5 (although doesn’t connect to Lopez’s jurisdictional issue).  

e. Sager argues that just as govt. has a duty to repair in the slavery context, govt. should have same duty to repair entrenched gender discrimination.  Cong. entitled to reach beyond direct §1 of 14th Amend. but address other consequences of gender bias.  But 19th c. decisions in the Civil Rights Cases seemed to foreclose use of §5 in 14th Amend.  However, Civil Rights Cases not good law since Jones came out way it did.

F. Negative/Dormant Commerce Clause

Refers to implied limitations on state regulatory authority:  If Cong. could regulate an area for interstate commerce, then states could not (zer-sum).  

Cong. can change judicial outcome in this area (unlike other areas).  

Dormant notion:  Cong. is const. actor charged w/ultimate authority over state authority over interstate authority.  Ct. presuming what Cong. would want adopted.  Cong’s dormant CC power driving this area.  But if Cong. says no, that’s not how wee feel about it, Ct. defers to Cong.  Cong. can allow states to violate 2 principles sometimes.

Reading of Gibbons/Marshall:  Cong. had plenary authority and states had no authority over real interstate commerce.  But if indirect, then states had limited authority.  Ct. no longer sees it that way:  states can indeed regulate interstate commerce.  

Limited by 2 principles:

1. Strong principle:  states may not discriminate against interstate-commerce.  Rule Against Discrimination:  When state favors local economic interest over “foreign” economic interest, then discriminates against interstate commerce, violates CC unless a legitimate state govt. interest.  If a regulatory scheme has differential effect on out-of-state economic activity, then violation even if neutral on its face.  Exception to principle:  when state acting in its proprietary interest (as opposed to regulatory), then can discriminate (i.e. when state acting as buyer/seller in semi-proprietary capacity, then can discriminate).  Technically, Cong. can permit discrimination since can do anything in CC, but Ct. wants line that Cong. can’t cross.  Ct. uses Equal Protection instead of CC to discrimination.

2. Weak principle:  states cannot unduly burden interstate commerce

Undue Burden:  If taken too literally, then any law that burdens interstate commerce, Ct. would have to do cost-benefit analysis—doesn’t want to have specialized principle:

a. instrumentalities of commerce:  trucks, trains, planes, etc.

b. involve laws that seem “wacky”—inconsistent w/ what most states doing

c. regulations that affect others—extra-territorial effects

V. Subversive Speech as the Paradigm of Constitutional Privilege

A. Freedom of Expression/ First Amendment a model of robust enforcement.  Judiciary non-deferential to state/local legislation.  Centerpiece of Const. tradition.  

Nominal commitment:  ought to be uncomfortable when govt. tries to 

regulate/suppress speech on basis of message of speech.  

“Subversive advocacy”—issue of speech which induces/encourages illegal 

conduct.  What is its const. status?  Modern test is Brandenburg:

B. Brandenburg v. Ohio (1969):  current standard for adjudicating subversive speech gives greater protection than given in pastàClear and Present Danger Test:  Speaker must create real & immediate danger of illegal conduct (must intend to create that).  Although speech could have a harmful tendency & could call for someone to do something illegal, not vulnerable to regulation as long as didn’t call for action on the spot.  Const. doesn’t really help much here.  Why protect speech at all that has an obvious harmful tendency?  Ohio Criminal Syndicalism Statute (forbidding advocacy of crime/violence for political reform) struck down by Ct. b/c stat. punished even the  advocacy of abstract doctrine.  Ct. held that speech may be proscribed if:  (1) the speech is intended to incite imminent lawless action; and (2) the advocacy is likely to produce it.   

C. What makes pornography/hate speech less political?  Could argue that they’re not political b/c doesn’t connect to judgments.  And also that we only have a specific domain of acceptable, approp. political outcomes, and porn/hate speech have very low const. value.  

D. Three Categories of Justifications for Robust Const. Protection of Speech:

1. Instrumental Arguments:  Political community better off in tolerating broad range of speech b/c better substantive outcomes in society not to speech.  

a. Mill’s Marketplace of Ideas:  Good ideas will prevail over bad ideas in the end b/c won’t foreclose important right answers by permitting all voices to be heard.

b. Safety Valve:  Bad ideas will be driven out by being heard and responded to.  By outlawing ideas, create an environment in which they festeràempirical claims.  

2. Moral Autonomy (of a political community):  Critical that govt. treat citizens as capable of hearing, reading, being exposed to materials and form their own opinion/judgment.  Individuals as moral actors.  Autonomy of expressive behavior, of audience, of specaker.

3. Argument from Democratic Legitimacy:  Legitimate govt. judgements have to be proceeded by and constituted by approp. open debate.  Individual who are unable to debate on an issue has legitimate objection.

4. Two respects in which commentators may be skeptical:

a. Sociological Skepticism:  We don’t find it possible to live with those commitments that we would ideally like to hold on.  As a practical matter, democratic societies can’t tolerate speech to that degree.

b. Normative Skepticism:  We shouldn’t pay this kind of homage to these values.  

E. Content vs. Viewpoint-Specific Speech Regulation

1. Viewpoint-specific speech regulation:  speech is suppressed b/c of message conveyed.

2. Viewpoint-neutrality:  place, manner & time restrictions (i.e. loudspeaker prohibition in residential area)

General norm that govt. shouldn’t suppress speech on account of the unattractiveness of message, but certain exceptions to general rule.  Brandenburg carves out one very restrictive exception:  call to immediate illegal action—vulnerable speech

3. “Fighting Words” theme from Chaplinsky:  2 levels of value.  Treat fighting words doctrine as part of viewpoint specificity b/c govt. not punishing speech b/c message unattractive but b/c inappropriately provocative of public responseàneutral about substantive message but nature of response is what causes problem.  Locus of viewpoint specificity from govt. to hostile audience.  Heckler’s Veto:  audience’s unhappiness with w/ speech is basis for suppressing it; viewpoint-specific. 

Chaplinsky & fighting words doctrine:  decided over 50 years ago, cited by Sup. Ct. but never applied.  No other instance where Ct. said suppression of this speech const. OK b/c fighting words.  Question as to whether still good law.  Main idea of fighting words doctrine:  some words, epithets so provocative that will cause ordinary person to violence.  Actual words in Chaplinskyàcontextual.  Best effort to defend Chaplinsky:  fighting words doctrine should apply in 1-on-1 encounters, captive audience situation, words as an immediate cause to fighting.  if can’t meant that fighting words are worlds that a given audience can get angry about (b/c supposed to protect speaker).    

4. Hostile Audience Problem:  The Skokie Controversy
Village of Skokie chosen by Nazis for march b/c of large Jewish population.  City secures injunction against march, but held unconst.

Problem of hostile audience resembles Brandenburg and Clear & Present Danger doctrine:  When speaker provokes some fear of danger, then police entitled to ask speaker to stop; if doesn’t stop, then can make him stop speaking.

Question of degree to which we hold state responsible for preventing the situation, i.e. if know Nazis will march, how responsible is the state in providing police resources?

a. One version of hostile audience—when no police present

b. Another version of hostile audience—when police present but disorder still breaks out

Significant state responsibility for protecting the speaker & preventing disorder.  When notice opportune and police resources available, govt. is responsible.  But what kind of demands can speaker ask for?  

5. Special hostility of modern const. doctrine to prior restraints (as opposed to subsequent punishment)

Facial invalidity—First Amend. Overbreadth Problem:  statute speech protected speech within proscribed speech

· Was particular speaker that was engaged in speech involved in the controversy?  Usual rules of standing don’t apply.

· Was speaker punished pursuant to statute—const. invalidity of vehicle of regulation (entire statute), not just unconst. provision.  

Overbreadth:  classic form of invalid regulation. 

F. Theoretical Underpinnings:

1. Bollinger rationale for allowing all speech:  If we restrain ourselves from suppressing offensive speech, we are better off for tolerating hate speech, pornography, etc.  Development of an ethic of toleration or restraint valuable.  

2. Blasi:  pathological perspective on 1st Amend. doctrine—choose & enforce those cases that will serve us best in the worst of times (i.e. robust political criticism in times of war, McCarthy Era).  This helps Bollinger’s argument.  

3. Utilitarian approach to 1st Amend.:  Utilitarianism advocates maximizing welfare of society.  Elaborate calculation of benefits/burdens of what speech to tolerate—“act utilitarianism.”  

4. Need long-terms rules instead of making judgment on case-by-case basis.  If always pursue toleration, will do better overall even if in idividual cases would decide to suppress speech.  First Amend. where we do better in not making refined judgments b/c too seductive to suppress speech in indiv. cases.  

5. Slippery Slope problem:  if take position X in this case, find yourself at bottom of slope w/ position Y.  An  argument about coherence.  

a. Sociological version of slippery slope argument:  If society gets in habit of suppressing speech, b/c of human frailty, will suppress speech in many cases as well.  

6. Rule utilitarianism another way to understand Bollinger, Blasi.

G. First Amendment Procedural Issues

Our const. tradition doesn’t like prior restraints.  Subsequent punishment other alternative.  Punishment does deter conduct in the first place though.  So in what sense is a prior restraint different?  Skokie—judiciary issues injunction against the KKK marchàone form of prior restraint

How is the injunction different from a statute making the march illegal?  isn’t it the same as subsequent punishment?  Mechanical restraint—seize the printing presses before the speech occurred

Walker v. Birmingham:  if engage in speech in defiance of injunction, cannot raise 1st Amend. rights in contempt.  If violate a statute, can say stat. unconst., can raise 1st Amend. objections, but can’t do that w/ injunction.  Injunction inhibits legal/const. defenses.  Injunction more significant impediment from proceeding.  That’s why worse to have prior restraints.  Easy to be over-conservative/hyperbolic pre-speech than after the speech.  Easy to over-value the negative value of speech before it has occurred and in the abstract.

VI. Low Value Speech and Modern Controversies (Hate Speech and Pornography)

A. Defamation:  uttering of untrue remarks about indiv./groups to their detriment.

Libel & Slander.  First Amend. doctrine considered defamation outside const. concern.

1. NY Times v. Sullivan:  brought one category under protected speech.  Warren Ct. highly sensitive toward political rights of those working for social justice.  Civil rights group attempting to raise money; prosecuted for political advertising campaign with small misstatements of fact.  

2. Rules of defamation:

4 categories of defamation s:

· public officials

· public figures

· little persons (the rest of us) whose life circs. make us newsworthy (Gertz)

· rest of us (Bradstreet)

Public officials & public figures treated as one category for const. doctrine.  Ct. has shown the most concern for them.  

Rule:  Unconst. for govt. to create civil/criminal liability for uttering untrue remarks about public officials/figures unless actual malice (with knowledge that untrue or careless disregard as to their truth = complete indifference) if those remarks directed at public status capacity/qualifications.  Ct. takes generous view of what’s relevant.  Not much question of who is public official:  elected, etc.  Public figure:  not employed by govt. but prominence w/some issues/locales.  Powell in Gertz insists that public officials volunteered/thrust themselves forward.  Most public figures have taken on the public attention voluntarily.  Gertz:  b/c of their prominence, public figures & officials have particular capacity to respond to defamatory statements.

3. Gertz v. Robert Welsh, Inc.:  standard of NY Times does not apply to private individuals.  Sets up rules for people not public figures/officials but whose lives become newsworthy by surrounding circs.  Not a question of voluntariness.  1st Amend. stakes high b/c of newsworthiness.  Establishes these rules:

a. Fault required (like negligence), not actual malice.  Not strict liability, have to show some fault.

b. If show negligence, can get some damages.

c. Punitive damages unconst. unless actual malice.  Liability keyed to fault—negligence standard.

Private individuals more deserving of protection b/c don’t have as much access to media (like public officials) and have not volunteered to be in spotlight.

d. Non-newsworthy libel case:  Upon a showing of fault, punitive damages can be awarded as well as actual damages.  

These rules are not moral propositions from Const.—too complex.  Most of the debate about these rules about what values best protected & to what extent should invid. reputations be allowed to be tarnished.  

4. Defamation vs. Subversive Speech

Why do we respond to defamation differently than subversive speech?  

Two-level speech value implicit in idea of defamation:  falsehood vs. political ideas/theories

Third-party responsibility:  real injury in defamation is responsibility.

B. Broad Overview

First Amendment
	Subversive Speech
	Defamation

	injury
	injury

	third-party involvement
	third-party involvement

	Brandenburg test:  higher threshold for regulation
	NY Times test:  lower threshold for regulation (esp. defamation of private indiv.)


C. Pornography

1. American Booksellers Assoc., Inc. v. Hudnut (1985):  state ordinance defining pornography as discriminatory against women, allows those who are injured as a result of to sue pornographer.  Statute struck down in fed. ct.  Supporters of stat. pointed to defamation:  falsifiable fact uttered w/actual malice.  But moral autonomy of citizenship—allowed to utter lies.

D. Obscenity

Overlaps w/pornography but different; diff. also from subversive speech & defamation.  When Ct. says speech obscene, opens it up for regulation, loses 1st Amend. protection.  

1. Miller v. CA (1973):  test for obscenity (all have to be true):

a. Material must be found by average person applying contemporary community standards to be have prurient interest (sexual arousal).

Odd juxtaposition of community standards & prurient interest.  It’s prurient b/c of the standard—local judgment, not national.  

b. Material must depict sexual acts in a patently offensive manner & those acts must be described in statute.  Ct. went back on this standard after a generation of very sexually specific statutes.

c. Material must lack serious literary, artistic, scientific, etc. value.  

Miller test replaced predecessor of Roth test:  utterly w/out redeeming social value.  Miller test easier for things to be obscene.

2. Related Legal Norms/Satellite Doctrines

a. Involving Minors:  Regulations intended for the protection of minors—govt. can withhold it at earlier stage than obscenity.

b. Stanley v. GA:  Ct. holds that it’s unconst. to prosecute someone for possessing/view obscene material in privacy of own home.  

Paris Adult Theatre v. Slaton:  Did not extend Stanley rationale to group context (case involving pornography & public accommodations but a discreet facility).  

Stanley generated no doctrine afterwards; an island in sea of obscenity.

c. Offensive Speech

1) Cohen v. CA:  in context of Vietnam War, wore jacket w/ “Fuck the Draft” in courthouse.  Rejection of view of communication—kernel & husk (message vs. language).  Profane, offensive language is protected by 1st Amend.

2) Pacifica Foundation v. FCC:  FCC censured radio station for broadcasting monologue w/profanity, alleging basis of rationale is protection of minors.  Special ability to protect minors from offensive materialàcan restrict it to hours when adults at home.  An application of low value speech idea.

E. Pornography and Hate Speech

Although porn. & hate speech have parallel 1st Amend. arguments.  No Sup. Ct. doctrine addresses porn. except to the extent that it overlaps w/obscenity.  Porn. has idea of victimization of women.

1. Hate Speech

Beauharnais v. Illinois:  Hate speech law derived from defamationàuntrue statements.  Held that libelous statements can be made illegal as to groups/classes of people (not just indiv.).  Although never explicity overruled, thought have lost ground w/NY Times.  

2. RAV v. St. Paul (1992):  First generation of hate speech law.  Anti-hate-speech stat. in question outlawed swastikas, burning crosses, other hate speech.  Sup. Ct. struck stat. as viewpoint-specific.  

Scalia (majority) accepts for argument that state stat. comes under 

Chaplinsky’s fighting words/low-value speech; but even low-value speech 

comes under 1st Amend.  Here, since stat. is viewpoint-specific, Ct. strikes 

it down.

Sager’s critique:  even though attractive rationale, it stunted first 

generation experimentation with hate speech law.

Both hate speech and porn regulation are leading against the tradition of 

our tolerance of injury and commitment against viewpoint-specific limits.  

The args. for these regulations:

· There are some speech that is just abhorrent./Deeply against fundamental civil equality.

· There are palpable injuries that derive./Palpable & condemnable harms occur.

Sometimes, argument made that to permit porn & hate speech is to silence 

groups that are harmed, and so comes under 1st Amend.

VII. Due Process and Constitutional Liberty in the Face of Textual Generality and the Absence of Moral Consensus I—Lochner, Griswold, and the Ninth Amendment and Two Modern Failed Claims

A. Three Roles of Due Process (14th Amend.’s Due Process Clause)

1. Source of procedures—rights, guarantees.  Imposes restrictions on govt., indiv. liberty questions.  Criminal procedure.

2. Substantive due process—pretty uncontroversial, esp. after Griswold.  Due process clause protects some liberty rights—right to privacy, autonomy.

3. Incorporates Bill of Rights and makes them applicable to states.  Really the Privileges & Immunities Clause of 14th Amend. ought to be the one used to incorp. Bill of Rights, but Slaughterhouse Cases repudiated that idea.  So Due Process Clause does the work of incorp.

B. Incorporation Debate

1. J. Black’s view:  Judges not supposed to bring own values to table, straight textualist.  Black in favor of full incorp. of BoRàway to get judicial value judgments out of the picture.  

Structural vision of Const.àstates should be responsible for rights of their citizens.  

2. J. Frankfurter’s view:  No indication that “due process” meant to incorporate.  Insisted that no incorp. of BoR but recognized substantive dimension of DP—separate “shocks the conscience” test, substantive test—something that no civilized society could tolerate (better if had tinges of procedure.

3. Selective Incorporation

Due Process Clause incorporated most but not all BoR provisions to make them applicable to states. 

4. Two crippling limitations of Const.

5. How much it embraced slaveryàReconstruction Amendments

6. BoR intended as applying only to fed. govt.àmade Const. incoherent

C. Lochner v. NY (1905):  negative paradigm, usually treated as wrongly-decided.  Sup. Ct. struck NY law limiting # of hrs. worked; unconst. infringed on liberty of contract.  Crystallizes laissez-faire idea, anti-econ. regulation.  Ct. rejected arg. that stat. regulated health of bakers.  Ct. stated that law had no real relationship to health of workers, but real purpose of law is to regulate hours & change balance of power betwn. employers & employeesàillegit. purpose.  No place for labor laws b/c inconsistent w/ 14th Amend. view btwn. contracting parties’ liberty.  

Reasons why Lochner bad:

1. In some fundamental way, the Ct. assumed role of legislature & reached outcome inconsistent w/judiciary in America.  No right to contract named in Const.  Ct. read something into Const.àCt. shouldn’t try to give substantive content to due process.

2. CT. always bringing judgment to text but this Ct. involving itself w/ wrong type of question outside of its substantive limits.  Historic argument that right after Lochner Ct. gave strong presumption of validity to econ. regulations & reluctance to intervene.  Ely says that a legitimate objective of modern const. adjudication is to perfect the democratic process.  Lochner’s mistake b/c Ct. not directed at perfecting the dem. process, directed itself in the wrong kind of question.

3. It was wrong, just a very bad decision.  A substantive error to give morally indefensible status to common law status quo.  Mistaken substantively, not in some fundamental way.

D. Carolene Products Footnote 4 (1938):  Dual const. traditions.  High track calls for high judicial scrutiny.  Lower track calls for lots of deference to econom. regulation, etc.àThis has become Amer. const. law.  Fn. provides arg. for const. world as it has come to be.

One theme in fn. distinguished btwn. 2 sets of claims:

· One where we trust legis. to get things right.

· Other where cannot depend so heavily on legis, so turn to judiciary.  

1. Carolene Products announces new posture to legis. process where great deference, but fn. notes where judicial role appropriate:  Bill of Rights, general democratic failure, specific democratic failure (to certain groups).

2. What’s the impulse of Carolene Products?

Rights-skeptical:  reason to give deference is because there aren’t many const. rights; really care about democratic outcome.

Court-skeptical:  don’t need a judiciary to discover & enforce rights (although there are doubts, can depend on legis.)

3. Argument in para.3 in fn. better response to ct.-skeptical view:  If lose capacity by legislature to enforce rights, then turn to cts.  Cts. should worry only in default of legis.  Claim of general impropriety of judiciary as enforcer & singles out exceptions.  Fn. written in terms of process; perhaps if written in substantive form would be better.  In what way in these 2 categories is the legis. untrustworthy:  discrete and insular minorities?

a. Ct.-skeptical view:  Rights belong to minorities.  No good reason to trust legis. on minority rights b/c legis. is a majoritarian process.

b. Rights-skeptical view:  The only rights individuals have are rights to a fairly-functioning democratic process.  Their only rights are narrowly-conceived democratic rights.  

E. Griswold v. CT (1965):  Griswold first suggestion that substantive DP could be revived in modern form.  Case involving statute criminalizing the use of contraceptives by married couples.  Announced important proposition that had been denied earlier:  that there are liberties w/out specific textual reference in our Const.  Ct. held that married couples do have the right to use contraceptives.  7 justices found a “right to privacy.”  

1. What unites/divides justices

a. Douglas’s majority opinion:  “penumbra formed from emanations” of specific const. rights.  Penumbral right of privacy derivative of the positive commitments of the Const.  Douglas points that he’s doing something different from Lochneràderivation of positive rights.  His opinion gestures generally to a right of privacy but leaves for the future to work out the limitations.

b. Harlan’s opinion concurring in the judgment:  “a rational continuum” of rights—liberty guaranteed by Due Process Clause.  Harlan has a broader conception of the 14th Amend.  Says privacy a due process right, fund. right.  Talks about rational continuum, but insists that not everything home-free from legis. authority (i.e. adultery, homosexuality, etc.)—sharp edges.  Harlan’s methodology deeply historical in DP context.

c. Two lines of distinction btwn. Douglas & Harlan

1) Direction:  Douglas goes from explicit BoR to fund. rights.  A positive law project.  Harlan finds moral propositions more fundamental than BoR, not derivative but basic proposition of justice.  

2) Resources:  Douglas’s resources are commitments of BoR.  Harlan refers us to history & role of history in finding fund. right.

d. Goldberg’s concurring opinion:  invokes 9th Amend. rights (one of the few times in history).  9th Amend. reserves unenumerated rights for the people.  But Goldberg says that 9th Amend. not applied against the states by the 14th Amend.  Sager says 9th Amend. isn’t a source of rights but rather a guide to reading the Const.    

2. Incorporation Debate as relevant to Griswold
Three relevant positions in the incorp. debate

a. Full Incorporation:  Black’s impulse from judicial restraint b/c doesn’t involve active normative judgment on behalf of judges.  Involves no independent idea of fundamental right/“shocks the conscience” or determination if a liberty is fundamental

b. Substantial/Fundamental Fairness doctrine:  Frankfurteràindependent substantive judgement.  

c. Substantial Selective Incorporation:  Small exceptions

Griswold connection:  none of these positions renounce a substantive aspect of due process.  Some idea of substance w/in DP Clause accepted by most on Ct.  Douglas saw full incorp. as making the most of BoR to states, but Black & Douglas on opposite sides of Griswold debate.  Douglas would say:  start w/BoR and see what the substantive commitments entail—natural activist position.  Harlan’s opinion not persuaded w/Black’s full incorp. idea.  Thought due process describes area of specialized substance, like Frankfurter—DP has independent content as a “rational continuum.”  

F. Post-Griswold Landscape

Meyer v. Nebraska & Pierce v. Society of Sisters:  part of Lochner tradition, first cases in new modern substantive due process.

Griswold provides source of original, normative right.

Direct Extensions of Griswold:

1. Eisenstadt v. Baird (1972):  Ct. invalidated statute abridging unmarried persons’ right to use contraceptives on due process grounds (a fund. right) and equal protection grounds (discrimination of married vs. unmarried)

2. Belle Terre v. Borass:  Ct. did not extend Griswold to anti-grouper ordinance which prohibited 6 students from living together 

3. Moore v. City of E. Cleveland:  Ct. said statute making it illegal for grandmother to live w/grandchildren went too far

4. Cruzan v. Missouri Dept. of Health (1990):  Ct. held that in some circs. have right to refuse some forms of medical assistance.  Right to dieàGriswold-like approach but Ct. slow to recognize extensions of Griswold 

5. Bowers v. Hardwick:  5-justice majority did not extend Griswold to right of homosexual men to engage in sexàundermined by Romer v. Evans.  Ct. asked whether homosexual men had right to sodomy, looked at it historically, and said no such right.  

6. Washington v. Glucksberg (1997):  whether person could get physicians to help w/own death.  Ct. made mechanical statements—self-consciously did not couch terms as a moral principle.  Majority (5) announces that no const. liberty at stake in this case.  Unstable opinion.

O’Connor, concurring, says no general right to commit suicide, but under certain circs. (i.e. mentally incompetent), then may have liberty claim to terminate life w/assistance of physician.  So doesn’t consider that question b/c no such s & WA makes avail. painkillers that will kill you.  O’Connor suggests that there may be space for such a liberty.

7. Inquiry in both Glucksberg & Bowers exclusively historical.  Ct. says no deep provenance to the claims after examining the historical record on homosexual conduct & physician-assisted suicide.

Cases had 2 features in common:

· Strong reliance on history

· Way to interrogate historyàvery narrow/mechanical questions posed

8. How do you justify that sort of methodology that relies on history?  

What is the source of the historical inquiry?  How is history supposed to 

work in connection w/ DP inquiry?

a. History could be playing a constituitive role:  history constitutes the 

rights embraced by substantive DP traditionàincludes those rights people have always hadàhistorically grounded rights.  History constituting our DP rights.

b. History could be playing an epistemological role:  DP is about set of liberties important to society, but Ct. needs to be cautious in determining fund. liberties, & history our guide and check.  For rights fundamental & critical but unnamed, check history closely but reluctant to go far in advance of history.  History a protocol.

VIII. Due Process and Constitutional Liberty in the Face of Textual Generality and the Absence of Moral Consensus II—Abortion
A. Roe v. Wade (1973):  Involving the right of a woman to secure an abortion.  Adds a layer of complexity to fund. liberties in DP.  Moral/const. status of fetus is 2nd question after woman’s right to privacy.  Noted for its trimersterization of the issue:

First 2 trimesters:  protection of the woman & health

Third trimester:  state interest in potential for life—can regulate

Four lines of argument on moral status of fetus:

1. The question of moral status of fetus & woman’s right to abortion is woman’s decision, not the state’s.  Sort of decision that belongs to each woman individually.  The right so strong that reach so far that question disqualified from collective/ legislative judgment.  Or question disqualified b/c so deeply divided.  Can’t take these choices away when such deeply divided discensus.  

2. Moral status of fetus irrelevant b/c real question is what duty mother owes to fetus & case hasn’t been made out that mother has such strong duty to fetus.  Argued by Judy Jarvis-Thompson & Regan.  Jarvis-Thompson argues that women should have liberty to secure an abortion b/c women have right to be free from sustaining the life of a legislatively-designated “person.”

3. Mere fact that woman participated in acts which created fetus doesn’t mean has obligation to fetus.  Even if state designates fetus as person, woman should ultimately be indep. of sustaining it.  Francis Camm’s position.

4. Process, not substance:  The legis./political process flawed.  State’s decision to prohibit abortion corrupted.  If not flawed, wouldn’t have outcome of laws prohibiting abortion:  Laws reflect lack of full regard for women as members of political community.  (Legis. made up of men; structured injustice toward women.)  Laws inappropriately inspired by religious view of morality (anti-abortion laws embody religious views of 1 segment of the community).  Religiosity makes these laws infirm.

5. Another argument (obvious):  Fetus not a person and can’t legislate that women can’t have abortions.  

B. Post-Roe
Immediately after Roe, 2 lines of cases:

1. Direct restraints/burdens on opportunity of women to procure abortion (consents, etc.).  Struck down by Ct. that’s very faithful to Roe.  Only burden Ct. upheld is parental notification for unemancipated minor.  

2. Abortion funding caess:  No successful cases for abortion funding. 

C. Planned Parenthood of Southeastern Pennsylvania v. Casey (1992):  3-justice authored opinion (middle of Ct.:  Kennedy, O’Connor, Souter) saved Roe. No one agrees w/entire opinion except these 3.  Four justices largely in dissentàwould overturn Roe, apply rational basis test.  

Ct. applies undue burden test & upholds 1 part of Penn. law:  informed consent (24-hr waiting period), but finds some parts unconst. (spousal notification).  

Dissent assumes that overruling Roe would return us to status quo prior to Roeàindiv. state legis. could permit/prohibit abortion & Cong. could perhaps prohibit abortion (under CC Cong. could either prohibit/allow).  That’s the external view of who gets to decide moral status of fetus.  Internal overrling would take a stance on const. status of fetusàstates const. required to prohibit abortion

1. Possible readings of Casey:

a. Leave abortion issue to political process.  Bottling up the issue in judicial decision invites later explosion, according to Mary Ann Glendon.

b. Narrow complaint about const. methodology invites political values into judgment.

2. Merits of Casey plurality:

What legal regime does Casey plurality put into place and how is it different than Roe?  

a. Undue burden standard.  Rejects rigid trimesterization, puts into place viability.  In theory, viability a moving line.  

b. In Roe, any restrictions to be measured by compelling state interest test—ruthless test b/c need a big state interest & necessity very important:  if could achieve it in another way, then abandon it & use less onerous way.  Compelling state interest test very strong const. testàmeasure racially-discrim. laws against this test.

c. Plurality in Casey adopts diff. test:  whether law imposes an undue burden on the woman to desires an abortion.  When measure law against compelling state interest, person arguing for law bears burden of proof.  But under undue burden test, the woman bears burden of showing that law is an undue burden.  What makes something an undue burden?  If a woman does want an abortion, she has to be able to execute that wish, can’t make it too difficult.

d. In prior cases, Ct. said state can’t show that they don’t like abortions.  But now, state must permit women to acct but can try to persuade them against abortion.  Stevens insists that a deliberative autonomy right being lostàidea that state can impose waiting period & literature is inapprop. b/c right to certain environment in which to make decision.

IX. Equality I—Race

A. Equal Protection Clause (EPC) heart of modern const. analysis.

Three ages of EP analysis, starting w/Reconstruction Amendments

1. Age of Ignorance

a. Slaughterhouse cases:  created double-tiered analysis of EP.  

Race named as target of EPC, everything else didn’t matter as much.  There was a dichotomy of EP analysis;  EP largely toothless during this period due to:

1) Civil Rights Cases:  Ct. emphasized requirement of state action.  Voids §5 of 14th Amend.—Congressional acts.  Places quasi-public/private enterprises outside reach.  Wooden view of what state action is.

2) Plessy v. Ferguson:  announced separate but equal doctrine.  Systematic racial discrimination.  Jim Crow laws taken out of EP concern by Plessy—surprising little grip on racial discrimination.

b. EP didn’t re-enter during Lochner era although fed. judiciary willing to intervene in econ. matters b/c DP analysis different from EP analysis.  

c. Idea that EP functions in space between 2 propositions:

1) the mischief the legis. is meant to abate

2) the trait used in the legis. to further the legis. aim

True EP argument:  comparative complaintàmember of disadvantageous classification

d. Railway Express Agency v. NY:  NYC regulation prohibiting advertisements on trucks w/exceptionàcan have ads of it’s your own ad on your own truck.  DP complaint:  NYC said signs ugly & distracting to other motorists.  EP complaint:  but other drivers get to have their own signs.  Sup. Ct. upheld the regulation b/c passed rational basis test.  Legis. allowed to deal w/1 problem at a time.  

2. Age of Extremes

This age the product of a series of doctrines coming together.

a. Carolene Products Fn. 4:  exceptions to highly  passive judiciary—includes discrete and insular minorities.  This idea comes to life under EPC.  

b. Get extreme decisions after Lochner.  Ct. upholds econ. legis. using rational basis test:  law upheld if there is any rational relationship btwn. it and legit. interest of govt.  Ct. adopted extreme posture in applying test:  doesn’t ask real reasons of law but canvasses universe of possible govt. interest and generous view of what’s a legit. govt. interest.  if applying this test, overwhelmingly likely that law will be upheld.  

c. In 1940s, Ct. began to experiment w/strict scrutiny, gradually crystallizing into compelling state interest test.  

Two important cases:

1) Korematsu:  Ct.’s opinion avoids confronting injustice of Jap. internment campsàsays matter of deep suspicion & concern when govt. classifying people.  In dicta, formulates strict scrutiny.

2) Skinner v. Oklahoma overruled Buck v. Bell which held const. the sterilization of insane prisoners.  Sup. Ct. applied EP analysis to sterilization of chronic criminals, unjust deprivation of fund. interest.

d. Modern compelling state interest test:  In order to survive, law must be necessary to a compelling state interest.  Necessity requirement very harsh:  Is there a less onerous way of achieving  state interest?  Once this test applied, virtually foregone conclusion that law would fail.  

Two triggers of compelling state interest test (either one enough):  

1) suspect class:  membership to vulnerable racial minority

2) fundamental rights strand:  when a fund. right/interest distributed unevenly, then compelling state interest test.  Used in voting rights cases.

3. Ages of Complexity and Confusion 

Gender discrim. cases of early 1970s

Reed v. Reed, Frontiero v. Richardson:  Ct. purports to apply rational basis test to gender discrim. but finds it unconst. (very unusual to strike law under rational basis review)

a. Reed v. Reed:  when person dies w/out executor, executor appointed to person w/degree of consanguinity.  But in case of tie, goes to male.  Ct. used rational basis test but w/very strong languageà“rational basis w/a bite.”

b. Craig v. Boren:  decided whether unconstitutional whether women allowed to be served beers at 18 years of age, but men have to be 20 years.  First formal announcement of intermediate scrutiny:  a significant relationship to a substantial govt. interest.  Using intermediate scrutiny instead of full strict scrutiny for gender discrim. cases.  

c. Now have 3-tiered test.  But cracks showing in 3 tiers.  Today, usually apply rational testàlose if challenging the law.  Gender class trigger for intermediate scrutiny.  Race classic trigger for strict scrutiny.

1) Ct. applies rational basis test w/strong language:

· Cleburne:  zoning ordinance trying to kick out home for retarded children.

· Moreno:  food stamps not available to those living in commune struck down.

· Plyler v. Doe:  Texas exclusion of illegal aliens’ children from public schools struck down using rational basis.

2) Compelling state interest test not applied w/much vigor in free exercise of religion cases:

· but Sherbert v. Verner:  unemployment insurance cases unique.  Strict in theory but feeble in fact.

· affirmative action cases:  Adarand:  benign classifications measured by compelling state interest but O’Connor announced that test won’t be as ruthless.  Adarand threatened to destabilize compelling state interest test.

3) Decision by Ginsburg in US v. Virginia:  VMI case, trying to braek out of intermediate scrutiny.  Ginsburg demoting tiers of scrutiny.

B. Racial Discrimination

1. Dred Scott v. Sanford:  Ct. says no juris. b/c not a citizen of Missouri—no diversity juris.  Dred Scott traveled to Ill. where slavery unconst. & also LA Territoryàclaimed to be emancipated b/c traveled to these places.  Ct. said Scott not a citizen of MO or anywhere.  Applies fed. test as to who can be a citizen under Art. III.  An originalist decision:  framers thought slaves not a part of the political commun.  Ct. said Scott not a citizen under Const. b/c didn’t recognize slaves as citizens.  Cong.’s attempt to compromise unconst.

2. Plessy v. Ferguson:  involves LA statute (1890) requiring separate facilities for RR cars, enforced by criminal sanction.  Challenged on EP grounds but Ct. comes up w/separate but equal doctrine.  

Dissent by Harlan:  reflects obeisance to racism, but idea of colorblind Const.àno dominant group of citizens, no caste system in issues of civil rights.  Insists that there is to b e no caste at the hand of the state.  LA law of separate railcars stands as perpetual reminder of way whites view of Af.-Amer.’s status—not fit to ride in same car w/them.

3. Brown v. Board of Education (1954):  profound symbolic stand by Ct.  Overruled Plessy’s separate but equal doctrine.  Segregation it and of itself deprives minority children of equal educational opportunities.  “Separate educational facilities are inherently unequal.”

4. Loving v. VA (1967):  anti-miscegenation laws in South unconst. although perfectly symmetrical—law administered w/even-handedness, race-neutral.  But this law only can have 1 meaningàHarlan’s arg.—implicates racial inferiority.

Plessy, Loving, Brown raising same question.

5. Three distinct remedial phases of Brown:

a. First 10 yrs. after Brown, Sup. Ct. left things in lower fed. cts. to work things out despite things going poorlyàso long as school bd. trying to defend practies.

Cooper v. Aaron:  very defiant Governor who used Natl. Guard to block desegregation of school.  Ct. steps in and refused to grant 2.5 yrs. to desegregate.  

b. Second decade (1964 » 1974):  Ct. begins to intervene.

1) Griffin v. County School Board:  county’s scheme to close its public schools rather than comply w/desegregation & fund white-only public schools held unconst.

2) Goss v. Board of Education:  minority-to-majority transfer plans invalidated.

3) Green v. County School Board:  school choice plans unsatisfactory in desegregating .  

4) Swann v. Charlotte-Mecklenburg (1971):  Civil Rights Act just passed; HEW mandates for racial balance (including busing, reassignment of pupils/teachersàgerrymandering).  Fed. dist. judge would find that district had maintained dual school system (finding of intentional segregation).  Standards school bd. must follow:  bd. must come up w/plan within 6 months, s then examine plan, finally plan complies or special master produces own planàrearranged school districts to produce racial balance.  Ct. approved these measures in Swann.

5) Keyes:  involving Denver school district.  Sup . Ct. says have to racially balance the entire school district (not just that part lower ct. found segregated).

Keyes and Wann high-water mark.

c. Milliken v. Bradley (1974):  The Sup. Ct. begins to retreat (over much dissent).  

· Milliken I:  fed. ct. exceeds it remedial power to order desegregation if too few whites within school districts, not allowed to move students from district to district.  Denies inter-district remedies.

· Milliken II:  creates judicial/school district ingenuity.  Vindication of Milliken I.

· Jenkins I & Jenkins II:  Rehnquist/Ct.’s opinion restricts power of fed. ct. to order Milliken IIMilliken II remedies (like magnet schools).

Discomfort that white-middle class students an asset to be distributed.  Not about freedom of association (to associate/not associate), but about Harlan’s dissent in Plessy.

· Pasadena v. Spangler:  School district achieved racial balance but segregation restored unintentionally.  School not required to maintain racial balance.  Involved practice of zoning a city informally by race.

· Oklahoma Bd. of Edu. v. Dowell (1991):  maintained racial balance for a time.  When began new school attendance plan w/ effect of segregation, Sup. Ct. says OK.

d. Decline of Brown vigor.  Peaks in 1974.  Failure of Brown:  white flight from inner cities & public schools.  Tension btwn. const. wrong in Brown & remedial regime instituted in response.  Tension:  Sup. Ct. emphatically maintained distinction btwn. de facto & de jure segregation.  De facto segregation:  occurred as a result of historical commitment to school districts, shifting populations;  segregation but never intended to segregate; circs. of residential segregation.  De jure segregation:  absolute/self-conscious, school district imposed segregation.  A very fine factual distinction.  De jure seg. is an unconst. wrong whereas de facto seg. just an unfortunate fact.  

e. Swann—first formal use of term “affirmative action”—affirmative steps to achieve racial balance.  

vice:  intentional maintenance of racial segregation

remedy:  achieve and maintain racial balance

2 categories of cities: cities caught maintaining segregated school and those that could be passive in the face of de fact segregation.  Keyes wanted to end farcical distinction btwn. de facto & de jure segregation.  Ct.’s unwillingness to take last steps led to post-1974 outcomes.

f. Shelly v. Kraemer (1947):  Sup.Ct. holds as illegal the judicial enforcement of racially restricted covenants in housing.

C. Affirmative Action

Thomas’s concurring opinion in Adarand stated that there’s a moral & const. equivalence btwn. laws designed to subjugate a race & distribute benefits on basis of raceàsome primary injustice done when people marked on basis of race.  Primary injustice vs. strategic wrong/dangerous mistake.  Affirmative action will do more wrong than right—treats victims as those people affirmative action supposed to help, dangerously mistaken strategy.

Scalia’s arg. in Croson:  primary injusticeànamed as victims those put at material disadvantage in scheme, i.e. those people who didn’t get in to school b/c put in more competitive pool.  

Harlan’s dissent in Plessy:  invokes “Colorblind Constitution”—2 dff. views:

· Distribution of benefits when it comes to civil rights, talks about caste, subordination, the “meaning of these laws.”  

· Inconsistent w/Const. for there to be subordinate groups in society.  Scalia invokes this reading of Harlan.

Lempert argues that reason race frought w/overtones of inherent injustice is use of race to disadvantage of Af-Amer. brought in as slaves.  Programs meant to improve status have those same overtones.

Initial divide:  dangerous mistake vs. primary injustice.  

O’Connor’s opinion in Adarand jumps btwn. both.  If claim of direct injustice can be made out, so be it.  But if instead arg. about whether this is sound social policy/dangerous mistake, then ought to give more deference to legis. policy than compelling state interest.

A. Regents of University of CA v. Bakke (1978):  affirmative action program in US Davis.  Powell decision—approp. scrutiny is compelling state interest test.  Diversity legit. & compelling good, but objected to quota system.  Diversity can be a weighted factor in admissions.

B. Adarand Constructors, Inc. v. Pena (1995):  overruled Metro Broadcasting, Inc. v. FCC which had applied intermediate level scrutiny to race-based classifications.  Ct. here held that must apply compelling state interest to race-based affirmative action schemes.

1. Sager argues that no primary injustice being done to the group but strategic disagreement, so ought to give some space/deference to govt. actors, so need a more deferential test than compelling state interest test.

2. O’Connor inconsistent.  She says all racial classifications should be measured by strict scrutiny.  Using compelling state interest test to distinguish btwn. benign & non-benign racial classifications.  Inconsistent b/c 1) always unjust to have racial classifications yet 2) not always unjust to have racial classifications.  Nevertheless, compelling state interest test a good way to sorting btwn. benign & non-benign uses of race.  If 2 kinds of discrim., how will a single test address the Ct.’s concerns?

3. O’Connor gives 2 reasons why ought to use compelling state interest test.  She says (1) whenever someone treated to disadvantage b/c of race, it’s a const. bad thing.  (2) But competing injustices so that will approve a lesser injustice to avoid a greater in justice.

4. One way to understand compelling state interest test:

a. justificatory understanding:  see an injustice but sometimes stakes so high that allowed to do it.  Very few laws would satisfy this test:  is there some justification for the const. wrong?  Korematsu
b. Filtration claim by Ely:  mechanism by which we filter illicit uses of racial criteria—govt. acting out of legit. motivation.  O’Connor then says big difference btwn. non-benign & legit. use of race in affirmative action programs but need some test to smoke-out/filer illegit. uses of raceàcompelling state interest test is a fine-grained filter.  Agrees that no inherent wrong in using race.  This is the filtration model of compelling state interest test.  O’Connor insists that doesn’t mean for compelling state interest test to be “strict in theory, fatal in fact.”  

5. O’Connor referencing “reverse incorporation.”  Bolling v. Sharp—segregation in DC, but EPC doesn’t apply to DC.  Used 5th Amend. Due Process Clause to incorporate equal protection—“reverse incorporation.”  How can it incorporate an amend. not yet in the Const.?  But really arguing that such a fund. principle also applies to fed. govt. (not just states).  

6. Metro Broadcasting, Inc. v. FCC:  Ct. said when Cong./US agencies make affirmative action polices, will not scrutinize them as much as local govt.  O’Connor overrules it—so reaffirms Bolling such that there is no differential standard btwn. state/local/ fed. govt.  Says Const. not about groups but indiv.  

7. Shaw v. Reno & successor cases:  O’Connor decision, extension of Croson & Adarand.  Attempt by state to remake legis. districts in compliance w/Voting Rights Acts.  Creates majority-black voting districts, but very long, no shape.  Sup. Ct. said uncost. b/c race so dominant & visible.  For O’Connor, troubling to elevate race to that degree in our political life so that state creating a virtual voting district, i.e. if black, get this many seats.  Vision of Amer. society:  make people acknowledge race but not be defined by it.  Vice of identifying people w/their race.  Risks not as serious when gender case.  Race a significantly different cultural value.

X. Equality II—Tiers of Scrutiny and Gender

A. Adarand places pressure on tiers of scrutiny.  US v. VA:  self-conscious effort to move away from trad. test for gender discrim. & get out of traditional tiers of scrutiny.

Tidy-looking ladder of tests in tiers of scrutiny

1. necessary (relationship to a) compelling (state interest)

2. substantial (relationship to a) important (interest)àdefault test for gender, intermediate scrutiny.  Idea that gender discrim. not highly suspect.

3. rational (relationship to a) legitimate (govt. interest)

B. Three principles guiding the Ct.’s outcomes under the intermediate scrutiny test:

1. When applying intermediate scrutiny in gender cases, Ct. doesn’t apply any possible rationalization for the law but the actual interest behind the law.  “conclusive presumption” cases, not really EP.  LeFleur:  involving conclusive presumption that pregnant teachers unfit to teach late into pregnancy.  

2. Ct. very skeptical of admin. convenience as justifications for gender distinctions.  

a. Reed v. Reed:  when tie in consanguinity, executor goes to male.  State’s explanation:  wants clear rules instead of litigation.  Sup. Ct. said admin. convenience not enough.

b. Frontiero v. Richardson:  question of military’s willingness to extend dependence benefits of officers.  Easier for male officer’s spouses to get benefits.  Women’s spouses had hassle of paperwork.  Military’s defense:  most officers male, most spouses dependent, opposite true for women.  Ct. doesn’t buy it.  Unwillingness to allow mere administrative convenience as gender bias.

3. Special hostility to archaic, over-broad stereotypes—laws driven by historic notions of women and men’s roles.  Frontiero & Reed reflect that tacitly.  Hogan v. Miss. Nursing School:  Miss. runs 2 nursing schools, 1 for women only, the other co-ed.  Peculiar symbolism of nursing as job for women pushes Hogan over the line.  

C. Results/how cases have actually gone:

1. Classic gender discrim. case easy for Ct., but haven’t been many of these.

2. Wiggle room used by Ct.:  general approach to have laws compensating women for discrim. in statistical circumstances, affirmative action, have been approved.

a. Kahn v. Shevin:  surviving widows treated more generously in estate tax regime than surviving widowers; statistics pointed to by legis. that women less supporting themselves.  Ct. says disparity OK.

b. Califano v. Webster:  unanimously upholds provisions of SSA which favors widows over widowers.

3. Three circumstances which reduce scope of presumed space for affirmative action:

a. Orr v. Orr:  Alabama allows women to seek alimony for divorce, but not men.  Ct. says since already making indiv. determinations, so no reason to have blanket gender rule.

b. Craig v. Boren:  women 18 & over allowed to have beer whereas men have to be 21.  Nominal favoring of women but not really compensatory.  Confusion b/c many cases don’t make obvious whether man or woman benefited or burdened.  

c. Califano v. Goldfarb:  fed. scheme of insurance benefits involved.  Widows of a deceased insured do better than widowers.  Fractured Sup. Ct. strikes it as unconst. despite Califano v. Webster.  Struck b/c insurance program:  ought to benefit the insured.  This actually discrim. against women insureds—she cannot insure her husband as well as a man can insure his wife.  Who actually wins & who loses? 

4. Women mechanical beneficiaries of the distinction yet symbolic losers of the distinction.

a. Rostker v. Goldberg:  draft registration case.  Law requires men to register.  Women can register, but not required.  Ct. upholds the male-only registration law.  Women’s groups troubled by it on symbolic grounds & concern about oppor. military offered.

b. Michael M. v. Superior Ct.:  differential treatment of statutory rape.  Law suffused w/ idea of protecting women’s virginity, etc.  Ct. upheld discrim.  

These cases reflect lack of consensus in this species of cases.  Hogan goes the other way b/c connection btwn. women’s work & nursing.

5. Cases where you can be most critical of Ct.—cases where Ct. taken laws that could have been seen as gender discrim. but said not.  

a. Geduldig v. Aiello:  CA law signif. under-compensated for pregnancy.  Ct. says just b/c women get pregnant doesn’t mean discrim.  

Weakness in Ct., but fed. law displaced it:  Pregnancy Disability Act

b. Mass. v. Feeney:  Veterans’ preference lawàveterans have leg up in civil service law.  Ct. said although statistics show that women will be disprop. impacted by law, must have discriminatory animus.  Mass. knew about it, but didn’t motivate them.  Ct. applies rational basis review instead of intermediate scrutiny.  Could be analogized to racial discrim.

D. Intermediate test for gender discrim. has 2 functions:

1. Mechanism for finding space for affirmative action for women, but should be categorical exceptions to strict scrutiny.  

2. Occasion for Ct. to act on disagreement in case where women mechanical beneficiaries but symbolic losers.  Principal cases where intermediate scrutiny had bite.

E. Sager thinks tiers of scrutiny doing more harm than good.  Idea that gender discrim. is just sort-of bad is morally untenable & not accurate reflection of how cases played out.

F. US v. VA:  Ginsburg stepping out of mechanical test—“highly persuasive justification” for gender discrim.  Carries presumption of invalidity.  Probably a clearer specification than “substantial relationship to important govt. interest.”  

1. Is case correctly decided?

Unique opportunity at VMI:  edu. style & funnel of Virginians to position of poweràelite

2. Two different uses of diversity:

a. Powell in Bakke:  in a given classroom, edu. will be diff. & better if there’s a range of human experience in a single classroom.  

b. Claim of diversity in VMI:  diversity in state university offerings.  Different people learn better in different kinds of edu. environments, so better to have different kinds.  Legitimacy of project doesn’t depend on rectifying prior wrongs.

3. Gender equivalent of racial caste:  consignment of women to a set of roles & oppor. that operate to deny them full citizenship.  Set of judgments about capacities, inclinations.  Social structure operating to women’s disadvantage.  Perpetuation of that structure unconst.  If law operates to deny women of equal stature, incompatible w/equal protection (no compelling state interest).  

4. Motif in judgment:  ideas based on old model of women’s stature in society:  women can’t prosper in same hard enviorn. men can prosper in.  Important part of stereotype.  Classic stereotypical ideas of what women want, how they learn, etc.

5. Two consequences of judgment:

a. VA recapitulates vision of women.

b. Ct. at war w/stereotypes legis. actually believe.

1) sense that VMI a commitment driven by const. obnoxious stereotypes

2) institution unique b/c oppor. gateàleaders in civil society in VA govt., closed to women.  

6. Scalia’s dissent:  Putting women in VMI environment will destroy special distinction it has.  No sign that women will be benefited, but destruction of school.

XI. Equality III—Frontiers

A. Romer v. Evans (1996):  Const. status of gays & lesbians.  Colorado ordinances protected them.  Then state const. initiative adopted law that gays & lesbians not allowed to claim minority/protected status.  Sup. Ct. held it unconst.

B. Reitman v.Mulkey (1967):  CA const. amend. gave any person right to decline to sell/rent housing on any basis (including race).  Private discrim. is encouraged by the stateàunconst.  CA deformed basic political processes by removong those groups from certain processes.

C. Hunter v. Erickson (1969):  Akron, OH Fair Housing Act adopted.  Amended city charter to abolish city’s extension of anti-discrim.  Ct. said it violated EP.

D. Washington v. Seattle School District (1982):  Voluntary ordinance adopted for mandatory assignment of pupils & race-conscious busing.  State const. made assign. of students to other than neighborhood schools unconst.  This was held unconst. by Sup. Ct. b/c made it harder for minorities to achieve legis. in their interest.

E. Crawford v. LA Bd. of Edu. (1982):  Ct. upheld amend. to state const. which said it’s never approp. for state judges to order busing for race unless fed. judge would do so.

F. These cases all have similar structure:

1. In none of these cases, Sup. Ct. would’ve said that local communities in question were const. obliged to enact anti-discrim. legis. on behalf of gays/ lesbians or anyone else.  Local govt. entities not obliged to adopt anti-discrim. legis.  Sup. Ct. won’t hold a commun. as violating the Const. by failure to enact law/program.

2. Ct. would not say that govt. entity couldn’t change its mind or repeal the ordinance & go back to anti-discrim. legis.  Entitled to back away from it once they’ve enacted it.  Commun. can retreat & take away the law.

3. Tension w/outcome of the previous 4 cases.  In each instance, the state argued that all they’d one is repeal these ordinances whole-sale, not piece-meal & shifted authority from local to state level & that entitled to do this.

a. Argued that all that Romer did was return CO to status quo by wholesale repeal of legis. protecting gays/lesbians in various contexts.  

b. Non-retreat principle in anti-discrim. law?  If retreat, will signal that it’s OK now to discrim., endorse discrim.  Message of Reitman & Hunter. 

c. Puzzle of Romer & others:  why repeal of these programs taken at another level of law became impermissible.  

1) Non-retrogression/non-retreat principle.  But unsettling that can’t retreat b/c then won’t experiment w/civil rights & b/c commun. can’t change its mind.  

2) Lowest unit of govt. should have say in some or all matters.  Insists on home-rule organization.

G. Underenforcement

1. If we look at question of fundamentals of social justice in US, inevitably the case that impt. amount of social justice must come from ordinary political processes at every level.  Fed. judiciary can’t be the mechanism for curing all injustices of society b/c:

a. limited scope of Const.

b. inability of judiciary to enforce even const. values in all contexts

2. A matter of deep fed. const. concern that ordinary channels be open & available to groups historically vulnerable.

3. Any govt. act which deforms the ordinary processes of govt. to the disadvantage of historically vulnerable groups making those ordinary processes less/unavailable to them; therefore unconst. for that reason.

4. In each of these instances (Reitman, Hunter, Seattle School District, Romer), that’s exactly what happened:

a. state’s distribution of home-rule authority

b. const. amend./enactment

Leaving less/fewer avenues of govt. protection available to minorities seeking protection against discrim.

5. A fundamental & broad restructuring of home-rule that changes status quo to detriment of minorities is the hardest case.  Barron argues that in those instances where local commun. extending protection beyond state protection, they should have special status b/c anti-discrim.

6. Structural claim:  availability of govt. relief to indiv. claims, important to keep political processes in place for vulnerable minorities.

H. Romer inconsistent w/Bowers v. Hardwick.

Const. status of gays/lesbianàequal protection vs. due process—different roads?  

1. Potential overlap btwn. EP & DP:

Example:  abortion rights—some say equal protection args. better than DP:  gender discrim., only women can be pregnant.  Args. overlap so much that largely labels but some difference in outcomes w/2 args. in relation to gays & lesbians.

2. Can Bowers be good law under DP & Romer under EP?

Extension of EP to gays & lesbians—they emphasize the hyper-historical attention in modern DP cases.  EP has never been thatàoverturned entrenched discrim. but problematic b/c looking at same phenomenon.  Odd that Bowers good law & state can criminalize homosexual behavior but can’t discriminate against them under Romer.  

3. Where EP & DP traditions may pull apart:

a. Both DP & EP have to make basic judgment about whether homo. orientation & activity is something society can say undesirable or degree society obliged to make space for those people.  Sager thinks society obliged to make space for homo. & treat them equally for 2 reasons:

1) Homo. relation to their sexuality same as mainstream’s relation to their sexuality.  Sexuality/orientation deep part of our identity regardless of whether homo/heterosexual.

2) No one’s business what consenting adults do in intimate, sexual relations.  Not the province of society.  Millian perspective:  harm principleàdoesn’t hurt others, but who’s deciding what’s a harm?  For harm to work, it must be concrete/direct (not just unhappy that it’s happening).

3) This arg. good for DP, but not EP b/c EP includes additional element of group historically challenged/chronically vulnerable to discrim.

· Unlike women & minorities, gays/lesbians don’t suffer chronic lack of educational oppor., econ. oppor., not instantly recognizable.

4) Deep & primal fear & hatred of gaysàheart of prejudice & discrim.  EP requisite is satisfied but in a diff. way.

4. Does it matter if we use DP or EP?

Yes, matters in distant frontier of protection of same-sex marriages.

DP a claim about certain liberty to do what one wants to do w/out interference from state.  If it’s legal for people to cohabit, then can say DP is served.  EP not served by state of affairs today.

Withholding of sanctity to gay marriage const. impermissible, like anti-miscegenation law in Loving v. VA.  Gay marriage separates DP & EP analysis.

XII. Religious Liberty & and Confusion of the Paradigms of Privilege and Protection

A. Establishment Clause:  Cong. not to create a natl. religion or church, no state-sponsored religion.

Historical events:

1. Early on in modern incorp. era, First Amend. fully incorp. & applicable to states. 

Estab. Clause—specific negative enumerated powers provision; enumerated non-power; dangerous for fed. govt. to estab. churches.  Many states had estab. religions.  But isn’t such an anomaly.  States homogeneous political entities w/in themselves w/same religious beliefs.  Threatened by a natl. religion.  Idea of minority religious rights non-existent.  By incorp. era, states no longer homogeneous.  So makes sense that for any indiv. (state) govt. entity to put weight behind a religion unjust—pluralism over separatism.

2. Everson v. Bd. of Edu. (1947):  5-4 decision reinvented the Estab. Clause.  Upholds NJ repaying parents for transportation to private/parochial schools & others.  Very close case—seen as threatening the norms of the Estab. Clause.  Beginning of contested jurisprudence.

3. Modern Estab. Clause a judicial intervention.  Free Exercise Clause & Estab. Clause have a great deal in common & must be coherent.  Some people see the 2 as conflicting:  Free Exer. endowing the religiously-motivated w/special advantages whereas the Estab. Cluase treats religious/ non-religious alike, no special treatment.

B. Contrast the job of the Const. in 2 areas:  free speech & equal protectionàboth singled out for special attention by the Const.

1. Free speech protects speech.

2. EP protects vulnerable groups.

3. Same const. tests applied:  compelling state interest test.

4. But very different const. motivation for singling it out.  

a. For speech, it is privileged by special Const. protections:  Speech either especially valuable or special conceptual priority (i.e. speech prior to legit. democ. outcome) is privileged against other impt. interests.   Special value/priority given.  

b. In EP special attention given to vulnerable minorities; want to ensure parity.  Motivated b/c special groups vulnerable—justifies special const. attention.  EP doing a diff. const. job in than free speech.  2 great pillars of robust const. tradition:  

c. Free speech:  privileging pillar

EP:  protection pillar

5. Religious liberty jurisprudence confused b/c focusing on wrong pillar.  Ought to think of religious liberty in its protection modality (not privileging modality).  Object of protection:  persons who hold religious faiths that may be discrim. against.

C. Free Exercise Clause—religious exemptions

1. Problem of religious exemptions:

a. Person motivated/compelled by religious beliefs to do X.  X collides w/criminal or civil laws.  If she does X, face substantial penalities.  To what extent does her religious motivation giver her a right to disobey laws others required to obey?  Those who are motivated by religion are given more privileges than others.  Discourse in terms of privilege.

b. Until 1963, religious exemptions not granted just b/c religiously motivated, i.e. Reynolds (polygamy case):  no one has right to polygamy even if religiously motivated.  Ct. very antagonistic to idea that religious motivation an excuse.

c. Sherbert v. Verner (1963):  Sherbert, a 7th-Day Adventist had Saturday Sabbath.  Fired b/c must work on Saturday.  Unemployment scheme requires people to be avail. for work to get benefits.  Sherbert was denied benefits.  Brennan says it’s a deprivation of free exer. of religion, invokes the compelling state interest test.  Says when peson acts b/c of religious motivation, penalty by state unconst.  Sherbert creates a strong presumption that person acting out of religious belief has a right to disobey laws.  But btwn. 1963-1990, everyone loses on this rule.

1) Lyng:  says compelling state interest test inapplicable since no coercion by state.

2) Applies compelling state interest test in other cases & schemes in question upheld (anomalous for this test).  Here, test strict in theory but feeble in fact.

3) Sherbert prevails only in:

· unemployment insurance cases

· Wisconsin v. Yoder:  WS required kids to attend an approved school.  Amish cultural/religious concern that take kids out at 15 yrs.  WS requires schooling until 16.  Sup. Ct. upholds Yoder’s free exercise right.  

2. Employment Div., Dept. of Human Resources v. Smith:  Scalia writes for Ct.  Ingestion of peyote a Native Amer. Church sacrament.  Oregon makes peyote ingestion unlawful.  Smith wants a free exercise exemption to use it for sacrament.  Oregon allows sacramental ingestion of wine.  Sup. Ct. says no const. right to ingest peyote.  Justices disagree about what the Ct. has done in the past.  3 justices (O’Connor & dissent) see the past as defined by Sherbert:  legal restrictions must give way when interfere w/religious commitment unless justified by state interests in the highest order.  5 majority justices say no such thing of creating own law just b/c religious motivations.  

· 27-yr. rule is rule of dissenters but not the practice of the Ct.  5-justice majority invoking actual rule of Sherbert whereas 4 justices invoking formal Sherbert rule.  Pluraliy:  Hybrid rights = religious motivation + something else (but cases cited are free speech cases, like Cantwell)

3. Political coalition after Smith say Smith an affront to religious liberty.  Congress enacts Religious Freedom Restoration Act in 1993.  In Boerne, Sup. Ct. says RFRA unconst.  Yet right to ingest peyote protected by legis.

Leg. track record of religious liberty pretty good:

· Lyng:  Cong. defunds road forest service wants to build through Native American sacred property

· Goldman v. Weinberger:  Cong. changes rule of no yarmulkes in military.

4. Smith asked a question neither side could answer well:  To what degree is those who are religiously motivated privileged to disobey generally applicable laws?  

a. If go w/O’Connor & dissent, saying that religiously motivated persons enjoy something that no else enjoys.  Peculiar in our const. tradition b/c all about equal treatment, but here radical favoritism to religiously-motivated people.

b. But if go w/Smith majority, then write out Free Exercise Clause out of the Const. except for:

1) hybrid rights

2) laws on their face which single out religions as disadvantaged are unconst.  But laws of general application OK—impoverished view of religious liberty.

Stark choice btwn. 2 ideas.

XIII. Religious Liberty and Constitutional Methodology

