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I. U.S. TERM LIMITS v. THORNTON

A. INTRODUCTION TO THE CONSTITUTION & CONSTITUTIONALISM


Elements:

-The Supremacy Clause might be seen as a basis for judicial review.

-Constitutionalism-written constitution, corpus of judicial decisions under constitution, settled expectations under this corpus, robust tradition of judicial activity giving meaning to constitution (particularly in terms of the liberty-bearing aspects, which are spoken of generally, allowing the court to give them shape), constitution as touchstone of justice.

-In an opinion of the Court, the majority of the justices sitting on the case agree not just with the outcome but also with the rationale. It has precedential value on both counts.

-Two kinds of concurring opinions: one where the concurrer joins the majority outcome and rationale and just wants to add his two cents; and two, a true concurrence, “concurring in the judgment”  in which the justice joins in the outcome but not the rationale.

-If an opinion is “announcing the judgment of the Court” it’s a plurality.

-Marshall’s Marbury argument rests on three assumptions: 1. that the Constitution is law; 2. that the Constitution is the highest legal source; 3. that judges bear the same relations to this source of law that they bear to other sources.

-Deference-the idea that the Supreme Court should defer to legislative judgment if it differs from that of the Court. Relies on the idea that what the legislature does is presumptively constitutional. 

Cases:

United States Term Limits v. Thornton: Arkansas residents voted to amend state constitution to limit ballot access for incumbents. Court said it violated fundamental principle that people should choose whom they want to govern them. Other reasons: inconsistent with Framers’ vision that Qualifications Clause in Constitution (Art. I, §§ 2 & 3) is exclusive and fixed; relied on Powell; not within original powers of states and therefore not reserved by 10th Amendment; salary provisions show representatives owe allegiance to people and not states; no evidence in ratification debates; don’t want patchwork of qualifications; indirect denials (ballot access) won’t fly; not a time, place or manner regulation. According to the dissent, Constitution is silent on the issue so it shouldn’t bar it, also not an enumerated power and therefore is in fact a reserved power of the states. Qualifications clauses not exclusive.

Marbury v. Madison: Marbury had been appointed justice of the peace and sought a writ of mandamus to get Madison, Jefferson’s secretary of state, to deliver the commission. Jefferson had repealed the midnight judges act and kept the Supreme Court from sitting for two terms. Court refused to issue the writ of mandamus but did set forth principle of judicial review--power to declare acts of Congress unconstitutional. Court said writ was for original not appellate jurisdiction, and this power not given by Constitution.

Martin v. Hunter’s Lessee: Virginia land dispute that turned on who held title. Question developed into Supreme Court appellate jurisdiction over constitutional decisions by state courts. Court said it did have jurisdiction because it must have jurisdiction of all cases arising under. Important for uniformity of decisions, and if plaintiff could litigate only in state court a party might be deprived of some of its rights.

Wrinkles:

-There is an intertemporal dissonance between ancient political majorities overriding our majorities now; there is an intratemporal or majoritarian difficulty in that an unelected body determines what this long ago majority meant.

-How do we explain Thornton’s concern with democracy when we already have term limits for our president?

-In Marbury, Marshall was ruling on commissions for “midnight judges” that he had signed while still secretary of state.

-Could Marshall have exercised original jurisdiction because original and appellate are not mutually exclusive or because the Constitution defines a minimum or original jurisdiction but you could go beyond that.

-Judges are far from a representative demographic.

-One thing that remains from Marbury is that Congress can deprive the Court of jurisdiction.

-Although Martin was decided in reference to the U.S. Constitution, it might also be applicable to state laws.

-In Cohen v. Virginia the court reaffirmed Martin for state criminal proceedings, and also exercised jurisdiction where the state was a party.

Policy:

-Judicial review gives rise to a countermajoritarian difficulty. Ackerman notes, though, that these policies were once the product of a majority so it’s not so much a countermajoritarian problem as it is a temporal problem. Others also say the countermajoritarian difficulty is no difficulty at all.

-One problem with judicial review is that it does not encourage legislatures to moderate themselves. They assume they can constitutionally do whatever they may do.

-Many people say the Constitution should be read by original intent, but there are problems with this: Whose intent do we follow? some are vague, some may have been intentionally left vague for later interpretation, What about new problems or old problems in new circumstances?

-The Constitution could follow prevailing morality, but why are judges better arbiters than legislators and the Bill of Rights is often regarded as a shield against consensus.

B. THE STRUCTURE OF AMERICAN CONSTITUTIONALISM

Elements:

-Three sources for constitutional adjudication: the text, natural law and natural rights and reinforcement or improvement of democratic processes.

-Judicability depends on standing, mootness and ripeness.

-Standing: injury has to implicate illegality complained of.

-Mootness: at one time was appropriate injury, but circumstances have changed so case mooted out.

-Ripeness: too early, the plaintiff has not sustained sufficient damages to be before the Court.

-Under Article V the amendment process  begins when two thirds of both houses propose or the legislatures of two thirds of the states call for a constitutional convention. It then must be ratified by three fourths of the states.

-How does a court have jurisdiction? In a system of limited jurisdiction, we have to carry an assumption of inherent jurisdiction to hear questions of jurisdiction.

-Even today, state courts have jurisdiction over almost everything. Federal courts have exclusive jurisdiction in few situations.

-Severability: when a law has an unconstitutional piece, you can sever the piece or strike the law, severability is determined by the agency that wrote the law.

-The Supreme Court can always fall back on Article III jurisdiction.

-If Congress passed a law and tried to deprive all courts of rights to hear claims under it, it would be a deprivation of due process and state courts could also probably get jurisdiction.

-Exceptions and regulations clause relates to Court jurisdiction.

-Essential functions argument-the judiciary has an essential function of interpreting the law. The Supreme Court provides uniformity in this effort, and the independence of judges speaks to its importance.

-Selective deprivation: Congress trying to starve rights by regulating them. You can’t do by deprivation of jurisdiction what you otherwise couldn’t do under the Constitution.

-Constitutional torts: If a government official subjects someone to a strip search, that is a constitutional tort.

Cases:

McCulloch v. Maryland: Maryland tried to tax Bank of United States. Court said federal government is limited in its powers but supreme in its sphere. It also said there were implied powers and the power to form a national bank is implied in several other provisions. If the end is legitimate then the appropriate means to reach it are also constitutional. Maryland also may not tax the bank because the power to tax is the power to destroy.

Calder v. Bull: Legislature overturned court’s decision. Supreme Court allowed it, but said there were serious limitations on what a legislature could do to overturn a court’s decisions. In the majority Justice Chase thought there was an unwritten Constitution of principles of natural law.

Ex parte McCardle: McCardle arrested under reconstruction laws and challenged the power to make such laws. Congress, however, had taken away the court’s jurisdiction to hear habeus corpus under the laws and therefore dismissed the case for want of jurisdiction. 

Wrinkles:

-Marshall saying “it is a constitution we are expounding” was considered extremely important by Frankfurter.

-Was the creation of a national bank really necessary and proper? The court didn’t even really look at that.

-United States v. Klein, unlike McCardle, invalidates a congressional taking of jurisdiction. 

-What about the power of Congress to deny jurisdiction to lower courts (Art. III §1 implies that lower courts exist at the will of Congress), particularly when it did not have to create them in the first place? Eisenberg says its not constitutionally permissible because it would deny the Supreme Court the right of review.

Policy:

-Three different readings of Marshall’s rationale in Marbury: 1. Marshall asserts for his colleagues the prerogative to refrain from unconstitutional conduct; 2. Marshall asserts capacity to announce legal rules and order government officials to comply with these rules when they are defendants; 3. Court’s authority to declare what constitutional law is in an area and when it is exclusive and unlikely to change mind.

-McCulloch suggests two propositions that are sacred but startling: 1. generous view of necessary and proper clause, makes the word necessary sort of redundant with proper; 2. the federal government’s entities are constitutionally immune from taxation or regulation by state government.

-Cooper v. Aaron suggests that courts are the sole arbiters of the Constitution, and that legislators cannot decide such issues for themselves and must takes courts’ interpretations as authoritative

-Lincoln believed that parties to a case should follow the Court’s ruling, but he doubted that it would always be valid for the people themselves.

-According to Sager’s theory of unenforcement, the Court sometimes will refuse to invalidate an unconstitutional statute because of extra-constitutional considerations, in such situations, he believes it is the province of the legislature to step in and determine its constitutionality. He believes government officials have a legal obligation to obey an underenforced constitutional norm.

-What did the word necessary mean in the context of a national bank?Jefferson thought it meant really necessary whereas Hamilton merely thought it meant needful.

-Book sees McCulloch as the foundation for representation reinforcement as a guide for judicial action.

-Does the text of the Constitution confer on the Supreme Court the authority to invalidate statutes that do not transgress the Constitution specifically? Natural law or argument from contract.

-One view of natural law is that elected bodies are inherently conservative on problems that go to fundamental moral issues so courts are better able to deal with them.

-Learned Hand did not believe in natural and derisively said he did not want to be protected by nine platonic guardians.

-Jefferson thought the Constitution should be rewritten by the people every generation, but Madison thought this would be too divisive.

-Three views on amending: 1. Madison’s view against it shouldn’t constitutionalize flavors of the day; 2. Jefferson’s easy process because why give extra deference to yesterday’s decisions; 3. should only be done to remedy serious structural defects or include groups previously excluded from polity.

-Does McCardle give Congress plenary power over the Supreme Court’s appellate jurisdiction? According to Hart & Wechsler this power is an important check on the Supreme Court. Some see it as a plenary power because the Constitution contains no check on it.

-An argument against plenary power is that it would destroy the essential role of the Supreme Court.

-Sager has written that plenary power would alter the balance of power fundamentally and dangerously. Others see the possibility of withdrawal of jurisdiction depending on the purpose of such an act. 

-Sager says there are four ways to amend the Constitution by two processes. As far as proposing amendments, 2/3 of each House can propose specific amendments, or 2/3 of the states can call on Congress to call a convention, and amendments can be proposed. Ratification can proceed by two means, 3/4 of the states’ legislatures can ratify or special conventions can be called in states to ratify amendments. Only way ever used is proposal by 2/3 of U.S. Houses and ratification by 3/4 of state legislatures.

-Can a state withdraw its ratification, or undo a rejection?

-He thinks in the Constitutional amendment process, people is a metaphor for the process of debate, deliberation and vote.

C. DEMOCRACY AND CONSTITUTIONALISM

Elements:

-Originalism: Judges deciding constitutional issues should confine themselves to enforcing norms that are stated or clearly implicit in the Constitution by those who ratified it.

-Nonoriginalism: Task of interpretation authorizes courts to make particular judgments not foreseen by or even contrary to those of the Constitution’s ratifiers.

-Interpretivists argue that courts must rely on value judgments within the Constitution; noninterpretivists say courts can look outside the document.

-To date, the court has incorporated all of the first eight amendments except the Second and Third, the Fifth amendment’s requirement of grand jury indictment and the Seventh amendment.

-Those rights that are incorporated are done so in the same for state and federal governments.

-By 1937 the court had abandoned Lochner-style substantive due process reviews of economic regulation.

-Under unconstitutional conditions doctrine the government cannot penalize people for exercising constitutional rights. Are Maher and Harris emblematic of this?

-Before Webster, the Court overturned a number of de facto restrictions on abortion, including spousal consent, parental consent, forcing doctor to determine that fetus is not in fact viable, forcing disposal of remains of unborn fetus in humane way, mandatory counseling.

-In Webster v. Reproductive Health Services (1989) the Court upheld several provisions of a Missouri statute regulating abortions. Included in these were statement that life begins at conception, and a bar on state employees and public facilities performing abortions.

-There were two understandings of due process: 1. substantial fairness, due process provided protection from egregious unfairness in criminal justice. 2. Black’s view was that it would bring all of the Bill of Rights into play against state governments (full incorporation). The hybrid view is selective incorporation.

-One can say the due process clause is the positive law that brings some of the natural-law concepts like liberty to the fore in the Constitution. Harlan saw due process as the door through which the liberties underlying the Constitution could be accessed.

-When the Ninth was mentioned in Griswold, it was one of the first times it had been mentioned. The Ninth and 10th provide clues on how to read the Constitution.

Cases:

The Slaughter-House Cases: The state had given a monopoly on slaughtering, and plaintiff said it was denied the privileges and immunities of a citizen of the U.S.  The Court gave an extremely narrow reading of the privileges or immunities clause and said the first eight amendments were not among the privileges and immunities of U.S. citizens and therefore not applicable to the states. The decision rendered privileges or immunities a nullity.

Barron v. Baltimore: Barron invoked takings clause of Fifth in reference to state action. Court refused to apply Fifth to state action.

Murray v. Hoboken Land & Improvement: Before 14th Amendment, Court said Fifth due process came from Magna Carta.

Twining v. New Jersey: Jury was instructed that it could draw an unfavorable inference from defendant’s refusal to testify. Court refused to recognize that privilege against self incrimination was against due process.

Palko v. Connecticut: Concerned state’s right to appeal in criminal cases as violation of double jeopardy. Court refused to recognize right in state context.

Adamson v. California: Court refused to respect defendant’s right against self incrimination in state court. In dissent, Justices Black and Douglas talked of full incorporation.

Duncan v. Louisiana: Court held Sixth Amendment right to trial by jury applicable to states, saying trial by jury was fundamental to American scheme of justice. Court also talked about which rights had been incorporated.

Lochner v. New York: Court held unconstitutional law regulating number of hours bakery employees could work in a week. Court said statute violated due process clause by unnecessarily interfering with freedom of contract between employer and employee. Said it was beyond the police power of the state. Court said there was not a direct enough relation of means to end. Court didn’t buy into data on bakers’ health problems.

Nebbia v. New York: Government was fixing milk prices to keep milk producers afloat, and Court upheld law. Court really opened up economic due process.

West Coast Hotel v. Parrish: Court upheld a state law establishing a minimum wage for women. Court said Constitution did not speak of freedom of contract. Court said community would have to pay for these workers if they didn’t make enough money so they should make more money.

United States v. Carolene Products: Legislature had passed laws against filled milk, and the Court upheld it under a rational basis standard. In Footnote 4 Justice Stone said there might be more exacting scrutiny of some rights under the 14th and also in cases of discrete and insular minorities who have been cut out of political process.

Williamson v. Lee Optical: Oklahoma had a law making it unlawful for an optician to fit or duplicate lenses. The lower courts overturned the law, but the Court upheld the law and said that the legislature had wide latitude to make even laws that weren’t even necessarily that good.

Ferguson v. Skrupa: Kansas statute made it unlawful for people to practice debt adjusting. Skrupa went out of business and said he’d been denied due process. Court gave legislature wide latitude.

Griswold v. Connecticut: Connecticut had law banning giving contraception advice even to married people. Court found right of privacy in penumbras emanating from First right to freedom of association; Third against quartering of troops; Fourth freedom from searches and seizures; Fifth protection from self incrimination; and the Ninth reserving rights to people. The Court then said the measure was unnecessarily broad.

Roe v. Wade: Texas statute made abortion a crime except for saving the life of the mother. Court says right to privacy is found in 14th’s conception of personal liberty, and it uses it to overturn law. Court said fetus not considered person under Constitution. Court did not attempt to determine when life began. Court left first trimester decision to pregnant’s woman’s physician. The state may regulate in the second trimester and may proscribe in the third, both in the interest of the health of the mother. Douglas said it was a Ninth issue.

Maher v. Roe: Court upheld ban on Medicaid bans for nontherapeutic abortions. Court said their was no discrimination against suspect class because indigent women didn’t fall into one. The state was placing no restriction on access to abortions that was not already there--it was not direct state interference.

Harris v. McRae: Court upheld Hyde Amendment, which prohibited use of Medicaid funds for nonessential abortions.

Akron v. Akron Center for Reproductive Health: Akron passed ordinance putting a number of restrictions on abortions. The Court overturned them for a number of reasons.

Planned Parenthood of Southeastern Pennsylvania v. Casey: Court upheld Roe (barely) in this abortion-rights challenge. Court affirmed what it called essential three parts of Roe holding: 1. recognition of woman’s right to abortion before viability without undue interference of state; 2. confirmation of state’s power to restrict abortions after fetal viability; 3. principle that state has legitimate interests from outset of pregnancy in protecting health of woman and life of fetus. Court adhered to stare decisis. Court rejected trimester framework. Court also dropped strict scrutiny for undue burden test. The dissent baldly stated that they think Roe was wrongly decided.

Wrinkles:

-As Ely notes, natural law can be invoked to support anything you want, but unfortunately everyone understands that.

-The Slaughter-House Cases reflect a reluctance to extend federal rights to states.

-One explanation for Lochner is that judges were so effected by antislavery that they wanted to protect the right of the individual to bestow his labor as he pleased--doesn’t explain Holmes dissent.

-After Lochner to the mid-1930s the Court invalidated about 200 economic regulations. If the court felt the regulation was truly designed to protect the health, safety or morals, it was more likely to uphold the law, but if it thought it was just economic adjustment it would not.

-Miller claims that in Carolene Products the court upheld an unprincipled example of special interest legislation, and it actually hurt people by raising the cost of milk.

-The phrase “right to privacy” was probably coined by Brandeis in the 1890s in the context of a tort.

-If Lochner is wrong, can Griswold be right? Neither has an explicit constitutional basis.

-The Ninth Amendment was never invoked by a single justice until the 1960s.

-In Eisenstadt v. Baird, the Court extended Griswold’s protection to unmarried couples because otherwise the law provided dissimilar treatment.

-Ely says that if you want to talk discrete and insular minorities that’s fetuses and not women.

-Problems with viability as standard: It is not biologically fixes, it varies from fetus to fetus, if the court were really concerned with viability it would have banned abortion after that point.

-There have been suggestions that equal protection would be a better protection for abortion rights than privacy.

-In Maher and Harris the government leaves allocation of abortions to the market, but doesn’t government distribute most of the goods poor people consume?

Policy:

-Argument against nonoriginalism. Framers didn’t give power outside four corners of document and it gives too much power to unelected judges.

-Bork on originalism: Legal reasoning rooted in concerns for legitimate process rather than preferred results is designed to keep judges in their proper role. The original understanding is one way of providing baseline principles.

-There are numerous systematic difficulties in determining original intent, though, like whose intent counted and just what was their intent?

-Grey points out that when the Constitution was written the Framers were working within a concept of natural law as a higher law.

-Tushnet claims that when we imagine the world of the past we not only reconstruct it, we also construct it.

-Simon argues for bearing in mind democracy, freedom, equality and justice as baseline moral beliefs.

-Ely believes in representation-reinforcement and thinks the preoccupation with procedural fairness and broad participation is one way to accomplish this.

-As the industrial age progressed, the due process clause was used to invalidate economic regulations and protect freedom of contract.

-Criticisms of Lochner: liberty of contract not among those protected by due process; even if it were there would not be substantive protection; legislation was justified by its attempt to protect health; it was a labor law that was within legislative power.

-Sunstein argues that in the post-Lochner period economic legislation with the thinnest veil of public-regarding accommodations is upheld. As Nelson points out there’s little effort by the Court post-Lochner to distinguish from good and bad economic regulations.

-Some people think that those intended to benefit from economic regulation, the poor, are actually hurt by it, by rising prices and the like.

-Griswold is perceived by many as a revival of substantive due process.

-Rubinfeld says the right to privacy is the fundamental freedom not to have one’s life too totally determined by the state.

-Critics say that although the court relied on a general right of privacy in Roe, it had not been established in precedents.

-Defenders of Roe draw on tradition, consensus, political theory and moral philosophy. Unequal burden on women, family integral part of constitutional system.

-Cox thinks Roe is too bound up in legalese and reads like a set of hospital rules and regulations, certainly details that are not in the Constitution.

-Thomson says the right to life is the right not to be killed unjustly and it has yet to be proven that an abortion is an unjust killing.

-One pro-feminist argument against Roe is that by doing it judicially rather than legislatively the Court helped create the Moral Majority and demobilize the feminist movement.

-One idea is that the rights referenced in the Ninth are not constitutional at all but are really moral rights, another view, which Sager likes, is that  the Ninth is a single statement that does not exhaust the rights protected in the Constitution.

-Are the Ninth and 10th unnecessary because they ratify rights rather than create them?

-Sager has several responses to argument that moral state of fetus is not up to court: 1. constitution speaks for political community, and fetuses are not part of political community; 2. states can decide moral status of fetus, but they can’t do so at cost of denying abortion to women; 3. if a state can’t commit itself to things like prenatal care, how can it ask a woman to sacrifice?; 4. people are so divided on it, it should be left to individual choice.  

II. UNITED STATES v. LOPEZ

A. NATIONAL AUTHORITY IN A FEDERAL STRUCTURE

Elements:

-In terms of judicial intervention, the Commerce Clause has gone from negative to active (from late 1800s to 1937) to dormant (from 1937 to Lopez).

-Congress hardly acted to regulate interstate commerce until the late 19th century, but it began a new era with the Interstate Commerce Act of 1887 and the Sherman Antitrust Act of 1890.

-Congress has used two main forms of regulation, regulating the industry itself and prohibiting the shipment across the state line of goods that failed to meet specified conditions.

-In Gibbons there is almost an idea of a binary world in which some things are interstate commerce and some aren’t. Once something is in the interstate box it is solely in Congress’ lap. The hybrid view is that if it’s in the object box it’s exclusive to Congress; if it’s not in the box but effects it, Congress has concurrent power with the states.

-Three-part test for state laws that conflict with negative commerce clause: 1. thing regulated has to be part of interstate commerce; 2. has to be inconsistent with federal law; 3. law has to be pretty bad.

-States can discriminate when they are acting as a buyer or seller, and they can do so when Congress relieves states of their constitutional obligations, in doing so Congress basically will waive the Constitution, which is a massive power.

-Stream of commerce expands what’s in the box. After the Shreveport Rate Cases, the Court adopted the view that Congress could regulate outside the box, but there must be some connection with what is inside.

-Under the formal approach to such regulation the Court examines the statute and regulated activity to determine whether certain objective criteria are satisfied, and under the realist approach it attempts to determine the actual economic impact of the regulation or the actual motivation of Congress.

-Much Commerce Clause jurisprudence depends on how one reads Gibbons.

-Negative commerce clause: enforcing Commerce Clause restrictions against state laws that infringe on Congress’ power.

-Aggregation principle: under class of activities statutes Congress can regulate whole activities that are not themselves either interstate or commerce.

-Ways to distribute power in federalism: neither state nor nation has the power to act, nation and state each given exclusive power to regulate in some area, state and national governments have concurrent power to regulate some area.

-True federalism is that states have unique cultures and self-government historically. They unite with other states, but don’t necessarily trust the federal government. Sager said this was a failure. Federalism after Civil War includes less talk about sovereign states and their relationship to the federal government.

Cases:

United States v. Lopez: Court said federal Gun-Free School Zones Act exceeded Congress’ power under Commerce Clause. Congress may regulate three areas of activity: the channels of interstate commerce; the instrumentalities of interstate commerce; those activities having a substantial relation to and substantial affect on interstate commerce. Court refused to buy arguments and said possession of a gun in a school zone is in no sense an economic activity that would affect interstate commerce. In dissent, Breyer argued that guns at school did have a significant effect on interstate commerce.

Gibbons v. Ogden: New York granted an exclusive right to operate steamboats in New York waters, and the Court said it violated the Commerce Clause. Court said commerce is more than traffic it is also intercourse. Court was careful to say that commerce in a state would not be regulated, but did say, “It is the power to regulate . . . to prescribe the rule by which commerce is to be governed. This power . . . is complete in itself, may be exercised to the utmost extent, and acknowledges no limitations other than are prescribed in the Constitution.” Under Supremacy clause, state rule must fall where they might be a collision with federal rule. Marshall argues that Congress’ power is exclusive and not concurrent.

United States v. E.C. Knight: U.S. invoked Sherman Act to set aside acquisition by American Sugar, and Court reversed saying Sherman Act did not allow Congress to regulate manufacturing.

The Shreveport Rate Cases: Interstate Commerce Commission told train company it could not charge higher rates for interstate rail than for interstate rail shipments. The Court held that they were so interrelated that both could be regulated.

Stafford v. Wallace: A law regulating stockyards was upheld. Even though the stockyards were intrastate, the Court held that they were part of the flow of interstate commerce--a stream of commerce test.

Champion v. Ames (The Lottery Case): Court upheld the Federal Lottery Act of 1895, which prohibited the interstate transportation of foreign lottery tickets. It was concerned with the actual articles carried through interstate commerce even though in this case it was more an instrumentality of interstate commerce.

Hammer v. Dagenhart (The Child Labor Case): Congress passed a law prohibiting the carrying in interstate commerce of goods produced through child labor. The Court overturned it, saying that whereas in earlier cases the items being transported were the evil (lottery tickets, bad eggs, etc.) here the goods were harmless and the evil was an intrastate matter.

Schechter Poultry v. United States: A challenge to National Industrial Recovery Act.  Schechters convicted of violating wage and hour provisions of the code. Court said poultry was not in the flow of interstate commerce because the flow had ceased and the poultry had come to rest in the state. Court also said intrastate transactions had an indirect effect on interstate commerce so it remained within state power.

Carter v. Carter Coal Co.: Challenge to Bituminous Coal Conservation Act. The Court called it a journey to a forbidden end. The Court said the incidents leading up to and culminating in the mining of coal do not constitute such intercourse.

NLRB v. Jones & Laughlin Steel Corp.: Key Commerce Clause case, started landslide (in 1937) toward dormant commerce clause enforcement by Court. Court showed how Jones & Laughlin had plants or subsidiaries in a number of states. Court said “it is the effect upon commerce, not the source of the injury, which is the criterion.” Also said the power is plenary and can be exerted to protect interstate commerce “no matter what the source of the dangers which threaten it.” They had organized themselves nationally so this was the price they would pay.

Wickard v. Filburn: Perhaps the most extreme Commerce Clause case. Filburn was fined for exceeding the amount of wheat he could grow for sale. Court said action of local character could still be regulated if it had a substantial effect on interstate commerce, and it didn’t matter if it were direct or indirect. This brought about aggregation because even though his effect was trivial, if everyone were doing it, it would be quite significant.

United States v. Darby: Darby charged with shipping goods made in violation of Fair Labor Standards Act. Court said that although manufacture was not part of interstate commerce, shipment of goods was (Lottery Case, Hippolite Egg). Said this was within Congress’ plenary power and overruled Hammer v. Dagenhart. In the second part, Court said wage and hour requirements was sufficiently related to interstate commerce to bear regulation.

Heart of Atlanta Motel v. United States: Motel wanted Title II of the 1964 Civil Rights Act declared unconstitutional. Court looked at how much of business came from out of state and how much of an effect racial discrimination had had on interstate commercial intercourse. Court asked whether Congress had a rational basis and whether its means were reasonable and appropriate and answered yes to both questions.

Katzenbach v. McClung: Challenge to application of civil rights act to local barbecue restaurant. Court found interstate nexus by looking at how much of what it sold came from out of state. Court said there was a rational basis for the finding that racial discrimination in restaurants hurt interstate commerce (less restaurant sales). Douglas said the decision should have rested upon the 14th Amendment.

Wrinkles:

-Justice Roberts’ switch in West Coast Hotel is known as “The switch in time that saved nine.”

-The object view of commerce is fine as far as it goes, but the crucial question then is how big the box is.

-The Commerce Clause was very controversial in the antebellum period because Southerners feared it would be used to do away with slavery.

-Why didn’t the flow of interstate commerce in Schechter end at the butcher’s final sale?

-Under Article I, §10, states are prohibited from entering into agreements with each other unless Congress consents. Typically, compacts are entered into for disposal of sewage and water rights, but might this be another way to accomplish more federal goals.

Policy:

-Hamilton did not believe there should be a Bill of Rights because the powers were already enumerated, and he thought there was therefore no reason to reserve to the people that which the state could not take anyway.

-In Federalist 45, Madison emphasized that the grant of power to the federal government was still pretty minimal. In Federalist 46, he emphasized the retained power of the states, and said state and federal governments were really two sides of the same coin. He also emphasized the extent to which people could participate in their government on the state and local level.

-Brandeis believed strongly in the right of states to serve as laboratories to experiment in things social and economic.

-Tiebout believes in local action because then citizens can vote with their feet and go to the jurisdiction that offers the preferred policy package.

-In Hodel the Court said that when Congress determined something was interstate, courts needed only inquire whether the finding is rational.

-Wechsler felt that national action was at odds with our polity.

-Arguments for federalism: 1. diversity is a good thing because it allows states to experiment, but it may set off a race for the bottom; 2. directly connected to making good government decisions because some decisions are best made at the local level and some at the national level; 3. checking function, you should always be nervous when too much power accumulates at any level of government.

B. WHEN A NATIONAL ANSWER TO A POLICY QUESTION IS APPROPOS
Elements:

-By 1945, the Court had come to the position that the primary federalism-based constraints on Congress were imposed by the political process (although Lopez changes this).

-Wickard brought up aggregation--if you regulated one person involved solely in intrastate you could do so if the aggregate of all this was interstate commerce.

-National regulations are necessary when there is a race to the bottom.

-Three ways to view Congress’ Commerce Clause power: 1. there are no substantive restraints on it, and the only restraints are procedural; 2. there are substantive restraints, but, given the structure of Congress, it will restrain itself appropriately; 3. invisible hand model, there are substantive restraints, and Congress will reach them without having to ask.

-§5 of the 14th gives Congress the power to enforce it.

-In Footnote 4 of Carolene Products, the Court said it would presume that economic legislation was OK, but it would subject three categories to stricter scrutiny: 1. when enforcing the Bill of Rights; 2. where things actually shape the legislative process; 3. prejudice against discrete and insular minorities.

Cases:

Perez v. United States: Perez convicted of loan sharking under Consumer Credit Protection Act. Congress had found that organized crime is interstate and international. The Court emphasized findings although it said Congress did not need to do so but to offset idea that loan sharking is a local activity. As dissent noted, though, all crime is a national problem.

Garcia v. San Antonio Metropolitan Transit Authority: SAMTA said it was immune from regulation under the Fair Labor Standards Act because SAMTA was specifically a local activity. Court said plenty of local stuff is regulated if it affects interstate commerce, and if there were to be an exception it would be because SAMTA was a government entity. Four conditions for exemption: 1. statute must regulate states as states; 2. must be indisputedly state sovereignty; 3. compliance with regulations must directly impair state’s ability to structure integral operations; 4. relation must be such that nature of federal interest does not justify state submission. Court dropped integral aspect from the test and said the law was not destructive of state sovereignty.

New York v. United States: New York challenged federal Low-Level Radioactive Waste Policy. Court found one of three provisions unconstitutional because government cannot compel states to dispose of radioactive waste. Two ways to look at it, whether it was among enumerated powers or whether it violated 10th. Three clauses have allowed for greater federal role: Commerce Clause, General Welfare and Supremacy Clause. “While Congress has substantial powers to govern the Nation directly . . . the Constitution has never been understood to confer upon Congress the ability to require the States to govern according to Congress’ instructions.” Congress can encourage states to regulate in certain ways, but where it’s compelled accountability suffers. Take title provision went too far. State officials had sort of consented, but state officials cannot consent to the enlargement of the powers of Congress beyond those enumerated in the Constitution. Dissent says it’s an example of cooperative federalism.

Wrinkles:

-Some private activities, because they are taxable by the states, may be more important to the states than the issues in Garcia.

-After Garcia, Congress amended FLSA and gave states and localities some exemptions.

-Is something like national deadbeat dad legislation, which is noncommercial, outside the commerce clause? Is there any way the states could do it?

-Why can’t we use the general welfare clause (Art. 1, §8(1)) “Provide for common defense and general welfare” to enact social legislation? It’s been construed as a taxing and spending clause only, and the basic structure of the constitutional world seems to rule out such a grant of unlimited power.

Policy:

-Two readings of Carolene Products: 1. Generally we let the legislature protect rights, but there are some cases where we don’t trust the legislature; 2. the other way is not court’s skepticism but rights skepticism, sometimes the process is not sufficient to uphold certain rights.

C. CIVIL RIGHTS ENFORCEMENT

Elements:

-Because the Constitution is directed at government entities rather than individuals, there must be some state action to bring constitutional protections into play. The state action requirement preserves an area of individual freedom by limiting the reach of federal law and federal judicial power.

-Sometimes there is a state action nexus when the state delegates a traditionally public function to a private entity.

-The 1964 Civil Rights Act prohibited racial discrimination in most places of public discrimination.

-After Lopez, and to the extent that Congress’ Commerce Clause power has been limited, Congressional enforcement of civil rights will have to be done through the 13th and 14th Amendments.

-Jones v. Mayer reads §1982 with a broad private cause of action against private discrimination, and §2 of the 13th Amendment allowed Congress to ban private discrimination. §1 prohibits slavery and §2 gives Congress enforcement power. The Jones court said if it were a relic of slavery it could ban it.

-The 13th does not, however, permit a private cause of action. It does not spontaneously prohibit discrimination. It authorizes Congress to legislate against it.

-Sager thinks the right reading of Jones is that the 13th in prohibiting slavery imposes an obligation on the legislature not just to repudiate slavery but also to wipe out its effects. He also thinks this is a judicially unenforceable Constitutional obligation because the obligation of redress is constitutional, but the question of its form and who should bear the burden of it are not matters of constitutional principle but democratic judgment. 

Cases:

The Civil Rights Cases: The Civil Rights Act of 1875 provided for causes of action against private individuals, and the Court invalidated it. The Court said it stepped into the domain of local jurisprudence. The wrongful act of an individual is simply a private wrong.

DeShaney v. Winnebago County Social Services: County had reports that kid was being abused but didn’t act. Court said nothing in due process required the state to protect life, liberty and property against invasions by private actors.

Flagg Brothers v. Brooks: Brooks said sale of his stuff was a violation of due process. No public officials were named in the suit, and the Court said Flagg Brothers’ action, because it was carrying out something traditionally done by state, could not be attributed to state of New York. Court said it would intolerably broaden notion of state action under 14th to say that body of property law constituted state action. Dissent said state cannot immunize its actions from scrutiny simply by removing its oversight.

Lugar v. Edmondson Oil: Edmondson Oil filed for a writ of attachment on Lugar’s property. Lugar said he was denied due process by the state proceeding, and the Court agreed, saying that a private party acting in conjunction with state officials was sufficient to give state action.

Shelley v. Kraemer: Private restrictive covenant at issue. Court said court enforcement of covenant was sufficient state action. The clauses alone did not violate the 14th, but as soon as the court acted there was state action.

Katzenbach v. Morgan: Voting Rights Act provides that no one shall be denied the right to vote because of inability to speak English. Court said it was a proper use of 14th Amendment’s §5 powers. In Footnote 10, Brennan says Congress can enlarge on constitutional rights, not abridge them.

Wrinkles:

-In Jones, the Court held that 42 U.S.C. 1982 barred private discrimination under the 13th Amendment, which gave Congress the power to pass all laws necessary for removing all badges of slavery. The Civil Rights Act of 1968 would make that activity unlawful as well.

-In Tarkanian the Court held no state action, although the university was connected with the NCAA, because the school fought the NCAA, and its policies were not conducted under color of Nevada law.

-Wasn’t the state action in Shelley arguably facially neutral? Also, there is state action in almost everything if the definition is the court getting involved.

-How does Shelley relate to facially neutral trespass laws for property owners who exclude people for racial reasons? The Court  did not convict trespassers, but did not discuss Shelley.

Policy:

-Is it a state invasion of civil rights not to act against someone who discriminates but who is supposed to be open to the public.

-The modern court has read the 13th and 14th amendments to give Congress broad power to regulate private conduct to eliminate racial discrimination and vestiges of slavery.

-Our history refutes the idea that powerful states protect individuals from federal tyranny. Often, the states are the ones acting tyrannically.

-According to Rehnquist state action rests on whether there is a sufficiently close nexus between the state and the challenged action of the regulated entity so that the action of the latter may be fairly treated as that of the state itself.

-Brest says that if the state acquiesces to the the asserted property interests of a possessor it’s sufficient state action to implicate constitutional restraints.

-What are Congress’ powers to take Constitutional legislation into its own hands? Congress may provide remedies for violations of rights that the courts have found or would find protected. Congress has the power to forestall the occurrence of acts that would violate rights that the courts have found or would find protected by the Constitution. Congress may provide remedies for rights that arguably are protected by the Constitution? 

-Cox says Congress has the right, except as confined in the Bill of Rights, to make legislation that remedies a denial of equality or other 14th rights.

-In Katzenbach Brennan gave two explanations for the outcome: remedial and deference.

-One way to understand it is that often the Court stops short of enforcing Constitutional values to their limits, and does so for institutional rather than analytical reasons.

III. ADARAND CONSTRUCTORS v. PENA

A. THE CONSTITUTION AND PROTECTION OF EQUALITY
Elements:

-Adarand was the third time in the Court’s history it had dealt with federal affirmative action, and the first time it had overturned it. 

-Three provisions in the Constitution arguably legitimate slavery: Article 1 §9, which prohibits Congress from outlawing slave before 1808; Article II, §2, requires apportionment of legislators based on “free persons;” Article IV §2 requiring states to deliver up escaped slaves.

-In 1833, the Court explicitly held that the first eight amendments did not limit state power.

-The Slaughter-House Cases suggest a two-tiered approach to 14th Amendment. When rights of freed slaves are at stake amendment provides expansive federal protection. The protection is less expansive for other rights.

-The Court took a narrow reading of Reconstruction amendments that ultimately hurt federal efforts to protect freed slaves.

-Line from Gaines to Brown: Sipuel v. Board of Regents, law school case; Sweatt v. Painter, court ordered admission of black to white school; McLaurin v. Oklahoma State Regents, separate seat in white classroom for blacks not equal.

-Cooper v. Aaron (Little Rock) was an attack on outright defiance of Brown.

-Under the Civil Rights Act of 1964 the attorney general could institute desegregation suits in the name of the United States, and it also allowed the federal government to deny funds to segregated schools.

-The Supreme Court never held that a segregated school system was a violation. To win, you had to show an intentional dual school system.

Cases:

Adarand Constructors v. Pena: Contractor lost out on contract because of Small Business Act provision, which defined minority groups, and a Department of Transportation program that mandated that not less than 10% of funds go to these groups. Adarand sought an injunction against future use of such clauses, and his claim was based on the Fifth. Court said that through Croson there were three general propositions with regard to government racial qualifications: 1. skepticism, giving such a preference a searching examination; 2. consistency, so that the standard of review is not affected by the race involved; 3. congruence, so that 5th and 14th analyses are the same. Court said racial classifications must serve a compelling government interest and must be narrowly tailored to further that interest. Court refused to hold “benign” racial classifications to a lower standard, because it said it wasn’t clear what was benign. Consistency means that when someone is treated differently because of race that person falls within equal protection. Scalia said government can never have a compelling interest and there is no such thing as a creditor or debtor race under the Constitution. Dissent says the majority cannot see the difference between a “No Trespassing” sign and a welcome mat.

State v. Post: Could New Jersey have slavery? Court looked at New Jersey Constitution, which said that all men are created free and equal, but also at U.S. Constitution, which basically said the same thing yet still allowed slavery, and said there could be slavery.

Dred Scott v. Sandford: Scott argued that by virtue of the Missouri Compromise and living in Illinois he was a free man. Court said he was not a citizen of Missouri, because he was a slave, for diversity purposes so there was no jurisdiction in federal court. Court also said that the act that deprived his owner of property in him by virtue of going to Louisiana and Illinois would be a due process violation of property rights. It was the first time due process had been used to lessen the reach of a law.

Plessy v. Ferguson: Louisiana had separate but equal accommodations for whites and blacks. Court said 14th was not meant to abolish distinctions between the races, and laws mandating separation do not necessarily imply inferiority. If it seems to stamp blacks with inferiority, it’s only because blacks feel that way. Harlan, in dissent, said Constitution is color blind.

Missouri ex rel Gaines v. Canada: Missouri had separate education but no law school for blacks. State offered to pay tuition fees for another state, but the Court disallowed that solution in the first chipping away of Jim Crow laws.

Brown v. Board of Education of Topeka (Brown I): Black children sued for access to their community’s school on a nonsegregated basis. Court emphasized importance of education and then held that education based on race denied kids equal education opportunities. Calling separate facilities inherently unequal, it said that separation based on race generates a feeling of inferiority.

Brown v. Board of Education of Topeka (Brown II): When schools dragged their heels integrating, the Court said it had to be accomplished “with all deliberate speed.”

Swann v. Charlotte-Mecklenberg Board of Education: Court said gerrymandering OK to create integrated school districts. Schools can transport students to aid desegregation. Basically, the Court endorsed result-oriented remedies.

Keyes v. Denver Colorado: First Northern desegregation case. Court said that once evidence of some racial segregation was found in a school system, it created a presumption of other segregation, which the school must rebut.

Strauder v. West Virginia: A West Virginia statute limited juries to white males, and a black male was convicted of murder by an all-white jury. The Court disallowed it, but emphasized that the 14th was really directed toward race or color. It also said the law respecting juries was like a brand.

Korematsu v. United States: The Court began to develop strict scrutiny in this internment-camp case even though Korematsu lost. The Court said that courts must subject restrictions that curtail the civil rights of a racial group to the most rigid scrutiny, but it thought the law passed this test.

Wrinkles:

-In Adarand there’s sort of a reverse incorporation in which the Court says the Due Process of the Fifth holds the government to the same standards as the Equal Protection of the 14th.

-When courts intervened in the pre-Civil War period in slavery, it was mostly to invalidate limitations on it. Most centered on the fugitive slave clause.

-Why did the Court deal with due process in Scott when it had already decided it did not have jurisdiction.

-Plessy is credited with bringing about separate but equal but says nothing about equal facilities.

-Brown can be viewed as emblematic of the weakness of the judiciary because the alternative was monitoring the equality of thousands of school districts across the country.

-If segregation is unconstitutional, why does it have to be ended with all deliberate speed and not immediately? Also, why was integration so tough administratively?

-Schools were getting around integration with freedom of choice plans, but in 1968 the Court invalidated them.

-In Milliken (Detroit) the Court held that interdistrict relief could not be granted without evidence of an interdistrict violation and effect. It really hurts chances for meaningful desegregation because minorities are jammed in relatively few school districts. 

-Should a court take into account that a desegregation might be too rigorous and hasten white flight? Or is there a risk that acknowledging white flight will increase it?

-When Nixon took office the Justice Department intervened for the first time on behalf of a Southern school district for more time, and the Court rejected it.

-Can special review of racial classifications be based on minorities’ lack of political power (Carolene Products/Ely) or are discrete and insular minorities or are such groups in fact disproportionately powerful.

Policy:

-Thurgood Marshall doubts the vaunted foresight of the founders, arguing that what they created required a civil war, several amendments and social upheaval to become its current product.

-Tushnet argues that segregated education would not have bothered the framers of the 14th, but that what did bother them, lack of freedom of contract, was the functional equivalent then of segregated education today.

-Wechsler argues that what segregation is really about is a freedom to associate (assuming facilities are equal).

-Bell argues that Brown came in the context of trying to help capitalism by bringing the Sunbelt up to speed and making the U.S. more attractive to Third World countries that were torn between capitalism and communism.

-Bell argues that integrationist measures have now divided blacks along economic lines, because a few people make it, but many are left behind.

-Brest argues that generalizations based on race are particularly hurtful because they are based on immutable characteristics.

-Ely argues that any group that loses a political battle is discrete and insular and would limit judicial intervention to those groups where generalizations about their members are more inaccurate than people realize.

-Fiss argues that redistribution may be rooted in a theory of compensation because blacks are owed redistribution by virtue of the way they’ve been treated.

-Sager doesn’t necessarily agree the minorities are underrepresented in democratic process (Ely). He thinks it’s not a failure of democracy but of justice.

B. RATIONALE & METHODOLOGY OF CONSTITUTIONAL EQUALITY
Elements:

-Three ages of equal protection: 1. ignoring it; 2. extremes; 3. age of disarray or age of reconciliation.

-The age of neglect lasted up to 1950. Equal protection analysis simply wasn’t used. Plessy and state action problems were big impediments to equal protection before Brown.

-The age of extremes lasted from the ‘50s to the early ‘70s. The extremes came from the dichotomy between rational basis and compelling state interest cases.

-The age of disarray/reconciliation has lasted from the ‘70s to now. A new test was introduced for gender discrimination in Reed v. Reed. Also, compelling state interest has been softened a bit, and rational basis has gotten stiffer.

-Rational basis test: if there is a rational basis, that’s all we need to know, a rational relationship and legitimate purpose of government. Plaintiff almost always loses.

-Compelling state interest: Strict scrutiny. A law is invalid unless it is necessary to the achievement of a compelling state interest. Strict in theory, fatal in fact. The key in the test is the necessity because the courts will look for less onerous ways to achieve goals.

Standards of Scrutiny

Test



Connection


State Interest

Rational Basis

Rational


Legitimate

Substantial Relationship
Substantial


Significant

Compelling


Necessary


Compelling

-Suspect classification: For whatever set of reasons the classification disadvantages the group or turns on a criterion of which the court is suspicious. Is it determined by immutability of traits, strength in the political process, history of discrimination (which is evidence of vulnerability to injustice).

-Fundamental interest/right: If you give this to some people but not others, it triggers compelling state interest.

-Equal protection claims focus on protected classes. Typically, equal protection arises from underinclusion.

-Providing similar treatment to two groups will not result in equal treatment if the groups are not similarly situated. The key, then, to equality treatment is in determining what are the relevant differences among individuals.

-To survive equal protection attack, the different treatment of two classes must be justified by a relevant difference between them. 

-If a classification is overinclusive, it disadvantages some people who do not threaten the state’s interests, and if it is underinclusive some people are not disadvantaged even though they threaten the state’s interest.

-Typically the low-level equal protection scrutiny is satisfied so long as the classification is rationally related to a legitimate state interest.

-With rational basis, the court can invalidate on impermissible purpose, but sometimes such purposes are difficult to discern or quantify.

-Three types of gender laws: segregation, compensatory, laws that hurt men without helping women.

-Until the 1970s, the Court applied only minimal scrutiny to gender classifications.

-Not all legislation was struck down in the post-Reed era, whether it favored or hurt women.

-After Washington v. Davis, a court confronted with a classification that disadvantages a racial minority must first determine whether it is race specific. If it is, either because it explicitly draws racial lines or because it is motivated by a racial purpose, the court will use strict scrutiny. If the classification is non-race specific, the court will use rational basis review despite a disproportionate impact. 

Cases:

New York City Transit Authority v. Beazer: Transit authority denied employment to people on methadone, and the Court upheld the law even though some people on methadone were employable. Court said it wasn’t directed at any category of persons and though it wasn’t as rational as it could be it wasn’t unconstitutional.

Railway Express Agency v. New York: New York prohibited ads on trucks except for delivery vehicles. The Court noted that there were inconsistencies in the legislation but refused to overturn it.

Williamson v. Lee Optical: Oklahoma treated opticians and ophthalmologists differently. Court said it was more worried about “invidious discrimination.”

Minnesota v. Clover Leaf Creamery: Concerned Minnesota law that dealt with different types of milk bottles differently. Court said under rational basis test states did not have to convince courts of the correctness of their judgments. The legislature could be mistaken as long as there was some basis for its action.

City of Cleburne v. Cleburne Living Center: Texas city denied group home for the mentally retarded a group living permit. Court refused to regard retarded as quasi-suspect class and give them middle-level scrutiny. Went with rational basis review, and lo and behold held that it was irrational to treat the mentally retarded differently.

U.S. Railroad Retirement Board v. Fritz: Law allowed some workers to receive dual benefits while not allowing others to do so. The Court said Congress may have acted unwisely but what it did was not constitutionally impermissible and there were plausible reasons for what Congress did.

Department of Agriculture v. Moreno: People were excluded from Food Stamps because they were living with unrelated people. The Court said there was no rational relation to a legitimate government purpose. Denying hippies food stamps was illegitimate, and it was not useful for preventing fraud.

Lyng v. UAW: Under Food Stamp Act members of household where someone is on strike are ineligible for food stamps. The Court said it was rationally related to the state’s desire to maintain neutrality in labor disputes.

Reed v. Reed: First Court case to invalidate a gender classification under equal protection. Preference given to males in determining estates, and Court said it was the kind of arbitrary action forbidden by equal protection.

Frontiero v. Richardson: Different benefits given to males and females. Brennan said classifications based on sex are inherently suspect and should be subject to close scrutiny. He also said gender classification could not survive strict scrutiny.

Craig v. Boren: Different standards for sale of low alcohol beer to boys and girls. Was this a denial of equal protection to boys? Court said standard was whether the classification served important governmental objectives and was substantially related to achievement of those objectives. Court said difference between males and females did not merit different treatment under statute.

Michael M. v. Sonoma County Superior Court: Michael was convicted of statutory rape for having sex with girl, even though both were underaged. Court said it would not apply strict scrutiny. Court then looked at law and some of the rationales and upheld it.

Rostker v. Goldberg: Plaintiffs challenged Congress’ decision to require men but not women to register for draft. Court upheld it and gave great deference to Congress, particularly in military matters. Court said Congress should “treat similarly situated persons similarly, not that it engage in gestures of superficial equality. Plaintiffs argued the case without challenging the combat exclusion. 

Washington v. Davis: Plaintiffs said a reading test for jobs had a disproportionate impact on them. They made no claim of purposeful discrimination. Court said its cases had never turned solely on whether a law had a racially disproportionate impact. That it was not irrelevant, because an invidious discriminatory purpose could be inferred from the totality of the facts, but that a neutral law needed more. Court then said law was neutral on its face and rationally served a purpose the government was empowered to pursue.

Arlington Heights v. Metropolitan Housing Development Corp.: Court said plaintiff had not carried burden of proving that denial of building permit was racially motivated.

McClesky v. Kemp: McClesky alleged that Georgia capital punishing scheme violated equal protection because blacks were executed at an astronomically higher rate than whites. Court said you need to prove purposeful violation so McClesky needed to show that administrators in his case acted with discriminatory purpose. Court said Baldus study did not demonstrate constitutionally significant risk of racial bias. In dissent, Brennan said Court’s worry about ramifications of racial implications being taken into account “suggest a fear of too much justice.”

Loving v. Virginia: Court said Virginia law against interracial marriage a violation of 14th Amendment. The state argued that an explicitly racial clause only had to apply to whites and blacks. Court said equal application did not remove from 14th’s ban on invidious racial classifications. Applying strict scrutiny, Court held there was no reason to uphold law.

Washington v. Seattle School District: Can an elected school board use the 14th Amendment to defend its program for busing from the state? Court said 14th guarantees minorities right to full participation in political community. Court said because government was using racial nature of issue to define government decision making it faced a special burden. Court overturned it because government operation seriously curtails the operation of those political process relied on to protect minorities.

Crawford v. Board of Education: California amended state constitution to prohibit state courts from ordering mandatory pupil assignment. Court allowed the repeal to stand because state does not have to continue doing more than 14th Amendment requires. 

Wrinkles:

-In Caban the Court struck down a New York statute that required the consent of the mother but not the father for the adoption of a child born out of wedlock, saying that maternal and paternal roles are not invariably different in importance.

-Why isn’t there at least intermediate review when there is disproportionate impact?

-The book sees Washington v. Davis as Lochner revisited.

-Two kinds of facially neutral laws: those that don’t take race into account but have a disproportionate impact (Washington v. Davis) and those that do take race into account but are supposedly neutral (Loving v. Virginia).

-Color-blind laws can be overturned when they are applied disproportionately (Yick Wo). This is particularly true of jury selection, where courts have been willing to accept arguments based on effects alone.

-In Feeney, the Court upheld a preference for veterans (and therefore something that hurt men), but Seidman notes that in a world in which women did not dominate people who made peace rather than war might be rewarded.

-How much proof of discriminatory proof suffices where an electoral system is challenged because it inadequately represents minority groups? After Rogers v. Lodge there’s a fairly large emphasis on purpose over effect.

-What do you do in voting when helping one minority group will hurt another?

-How do you differentiate between a legislative enactment that expresses a historical judgment about women and one that tries to eliminate generalities but in doing so is still dangerous in expressive terms? Sager argues for intervention when the legislature is in the grip of a generality, otherwise deference.

-Some groups are just more vulnerable to harm, but Sager thinks they’re merely being protected from this extra vulnerability rather than privileged.

Policy:

-Posner argues that we have a government of powers and interests rather than general welfare maximization so we can’t necessarily expect legislation to be rational or whatever. “The real justification for most legislation is simply that it is the product of the constitutionally created political process of our society.

-Sunstein says the rationality test’s function is to make sure that classifications rest on something other than a naked preference for one person or group over another.

-Reasons to give gender-based discrimination the same level of scrutiny as racial-based: history, although that’s not what the framers of the 14th Amendment had in mind; also based on immutable and highly visible trait; because they, like blacks, have been excluded from the political process (Ely says no, that constitutional protection should come from blocked access not the face that elections are coming out wrong); heightened scrutiny where gender classifications are archaic (after all many laws were written before women even got the vote).

-MacKinnon argues that differences between the sexes are socially constructed and reinforce male domination.

-Another tack is to argue that there are differences between men and women and that the law’s insistence on equality in the face of these differences leads to male domination.

-Laws often have a disproportionate impact on blacks because they are so disadvantaged in society, and that is often the product of years of racial discrimination.

-The problem with Washington v. Davis and its progeny is that they channel courts into discussions of how statutes were enacted rather than looking at the substantive content of the statutes. Loving and Brown take different tacks by outlawing even fair processes when the outcomes disadvantage blacks.

-One rationale for intermediate standard is that women could be seen as consenting, after all they’re half the franchise.

-Sager’s reasons why gender should be protected: women are harmed by expressive quality even when they’re meant to help women because they reinforce archaic and overbroad generalizations; women often do agree to these laws but this plays into the happy slave syndrome. 

-Sager doesn’t buy failure of political process as mandate for equal protection but instead feels it’s a constitutional mandate.

C. PROBLEMATIC CASES

Elements:

-Two triggers for strict scrutiny: 1. suspect classification; 2. fundamental right (something you feel you constitutionally deserve) or interest at stake.

-Examples of fundamental rights (voting and travel) and fundamental interests (education and minimum welfare).

-The Court has adopted the view that laws disadvantaging men, like those disadvantaging women, are subject to the Craig intermediate scrutiny test.

-Typically, goals and timetables used to remedy prior discrimination are not per se unconstitutional. Also, prior to Croson the Court made clear that it was unlikely to approve loosely drafted race-conscious measures that were not tied to remediation of prior violations. A plan was more likely to survive attack if it didn’t screw with seniority and its effects were broadly distributed.

-Originally, it was up to the states to determine qualifications for elections. The 15th, 19th, 24th and 26th amendments qualified the states’ power to a great degree. 

-The Court has long recognized a right to travel, although the source of the right is unclear since it’s not explicitly in the Constitution.

-Typically, residence clauses of any substantial duration will violate the right to travel. However, the degree of penalization for strict scrutiny is never quite clear.

-Typically, the right to travel is seen as the right to go from state to state, but they’re really about the propriety of states distinguishing among citizens.

-By the 1970s, there was growing dissatisfaction with the Court’s fundamental interest equal protection jurisprudence.

-According to Hutchinson, Rodriguez tried to save two-tiered analysis, but Craig and Plyler were moving inexorably toward three-tier. 

Cases:

Califano v. Goldfarb: Widows got more support than widowers under federal pension plan. Plaintiff said he was denied equal protection by having to prove dependency. Court said government assumptions were not sufficient to justify gender-based discrimination in distribution of employment-related benefits.

Califano v.Webster: Court upheld provision of Social Security Act giving better benefits to women than men. The Court used the Craig v. Boren test but said equalizing men and women economically was an important government goal, and the statute directly compensated women for past economic discrimination.

Richmond v. J.A. Croson Co.: Richmond set aside 30% of city projects to minority business enterprises. City argued it did not need to make specific findings of discrimination to engage in race-conscious relief. Court noted that 14th Amendment rights are personal rights and said that a certain group’s personal rights had been violated because they could only compete for a certain portion of contracts. Court was unsatisfied with amorphous claim of past discrimination, and their was no strong basis for its action. Court also found no evidence of discrimination against Indians, Eskimos, etc. Court also said not narrow tailoring. Scalia pointed that blacks were the dominant political group in Richmond and said turnabout is not fair play. Marshall, in dissent, called it “a deliberate and giant step backward.”

Metro Broadcasting v. FCC: Court upheld two FCC policies regarding licenses for minorities in face of equal protection attack. Court used an important government objectives/substantially related test. The Court felt the minority ownership policies were appropriately limited in extent and duration and that the government interest was sufficient to uphold the statute.

Skinner v. Oklahoma: Court invalidated Oklahoma Habitual Criminal Sterilization Act. The Court was disturbed by deprivation of what it called one of the basic civil rights of man and also by what it saw as unequal protection of the law for those who committed intrinsically the same crimes. Other arguments against the act were that it exceeded police power, was lacking due process and was cruel and unusual. Court held that the right to have offspring is fundamental.

Harper v. Virginia State Board of Elections: Court overruled a poll tax, holding that a state violates equal protection clause when it makes affluence of the voter an electoral standard. Once the franchise is granted, lines cannot be drawn that are inconsistent with Equal Protection.

Kramer v. Union Free School District: Bachelor was unable to vote in school board elections and said he was denied equal protection. Court applied strict scrutiny. Court said statute did not meet arguably valid purpose it set out to achieve. It did not meet “exacting standard of precision.”

Shapiro v. Thompson: Court held unconstitutional state laws limiting welfare assistance to those who had been in state for a year. Said it created two needy classes of citizens undistinguishable except for length of residence. Court said purpose of inhibiting migration into state was constitutionally impermissible as a limit on travel. Court applies strict scrutiny.

Dandridge v. Williams: Court upheld rule that limited maximum AFDC grant regardless of family size. It used rational basis review.

San Antonio Independent School District v. Rodriguez: Plaintiff sued saying Texas’ school finance system created too large of discrepancies among districts. Court said neither suspect classification or fundamental interest at stake. Education neither explicitly or implicitly protected under Constitution. Strict scrutiny not appropriate.

Plyler v. Doe: Court held unconstitutional a Texas statute that authorized schools to deny education to illegal immigrants. Court didn’t make illegal aliens a suspect class but did express fears of a permanent caste. Although public education not a right, neither is it just another benefit. Court found three colorable state interests but no substantial state interest, indicating middle-level scrutiny.

Wrinkles:

-Is affirmative action bad because it encourages racial stereotyping the 14th was meant to eliminate or good because it pursues the remedial goals of the amendment?

-Are people affected by benign discrimination innocent victims? Is anyone truly innocent?

-Should benign discrimination be strictly scrutinized when it demeans racial minorities or creates a minority spoils system?

-Was Richmond particularly vulnerable in Croson because its plan was seen as racial spoils?

-In Paradise v. Alabama, the Court said a minority-advancement plan in the police department, which mandated that 50% of all promotions go to blacks, had to survive strict scrutiny, and it found it did serve a compelling government interest and was sufficiently narrowly tailored.

-Does the adoption of the 15th Amendment show that the 14th was not intended to grant protection to the right to vote?

-Although property-owning requirements and the like for voting are often overturned, they may be usable in elections involving limited purpose government units like water districts.

-In Richardson v. Ramirez the Court upheld a California law that denied the vote to convicted felons even if they had done all their time.

-Why is right to travel so sacred when Congress itself has limited it a number of times? (Warren dissenting in Shapiro)

-In many cases, it is not really the right to travel being withheld but the right to certain benefits.

-There may be expressive harm in affirmative action, but what kind of expressive harm would there be if there were no black doctors, lawyers, etc.

Policy:

-Does the fact that white males have a lot of political power justify lower scrutiny of laws that hurt them? Ely thinks so.

-Sandalow, however, argues that the portion of the white population actually hurt by these laws may in fact deserve greater protection, because it too is a minority.

-Posner believes racial and ethnic criteria should not be used to distribute government benefits and burdens.

-Race can be used as a proxy, i.e. black lawyers will go on to help black people. Posner believes this is prejudice and bigotry.

-Greenawalt says although whites may have been treated poorly, too, our society is responsible for its own past injustices.

-Peller argues that you can’t even start talking about race until you start achieving social justice.

-Ely thinks that unclogging stoppages in the electoral process is what judicial review is all about, and the denial of the vote is the quintessential stoppage.

-McCoy argues that Shapiro did not affect right to travel because it was not a criminal prohibition or a tax on entry or exit. Failing to offer benefits doesn’t fall into that category.

-Cohen says a new citizen should get all the rights of a state as soon as he established residence.

-After Shapiro, a number of commentators said welfare constituted a fundamental interest for purposes of equal protection. Michelman says you can’t participate in the political system without sufficient basics. Michelman also argues that courts have turned to fundamental interests under equal protection because substantive due process is more politically dicey.

-What if welfare itself took people out of the political process by making them permanently dependent?

-Traditionally, there was a distinction between rights and privileges. Advantageous relations with the government were mere privileges. Reich said that was anachronistic when the government controlled so many resources, and the Court agreed in Goldberg v. Kelly.

-Due process hearings accomplish a number of things: getting the facts, promoting dignity of those whose interests are at stake, entitlements to some sort of process.

-Sager thinks there is an inherent seriousness but no an inherent constitutional injustice when race is a criterion. He thinks the Court should defer broadly to Congress on benign racial issues, and, in this sense, Adarand is wrong.

-Sager believes in minimum welfare, an entitlement for those willing and able to work hard to minimally adequate foot, shelter, education and health care. Courts have not recognized this right, but he thinks that there is such a right and it’s appropriately judicially underenforced. Enforcing it would require answering questions of strategy and responsibility that are inappropriate for the judiciary. The legislature will do most of this stuff, and the judiciary can enforce around the margins.

-This view is presupposed on a Constitution that is justice-seeking.

IV. R.A.V. v. CITY OF St. PAUL

A. STRUCTURE AND CONSTITUTIONAL PRIVILEGING OF SPEECH
Elements:

-In old England there were three forms of restraint: licensing, seditious libel and the doctrine of constructive treason.

-In 1735 Zenger was charged with seditious libel for criticizing the governor. Zenger argued that the truth was a defense. The judge ignored these arguments, but the jury ignored the judge and returned a verdict of not guilty.

-The Sedition Act of 1798 outlawed malicious writings about government. It was vigorously enforced and never overturned until Jefferson pardoned the offenders in 1801.

-In 1917 Congress enacted the Espionage Act, which made it unlawful to obstruct recruiting and in 1918 it enacted the Sedition Act, which made it unlawful to hurt the sale of war bonds.

-Shaffer put out the twin doctrines of bad tendency and constructive intent. In Masses, Hand was much more concerned with the content of the speech, but his formula punishes the express inciter more harshly than the clever one. In 1921, Hand reversed himself.

-Hand’s free speech formula is B≤PL with B the cost of the regulation, P the probability that the speech supressed will do harm and L the magnitude of the harm.

-Many people consider Holmes’ Abrams dissent as the emergence of a strong clear and present danger doctrine.

-After nine straight affirmances of convictions for subversive advocacy, the Court had three consecutive reversals in Fiske v. Kansas, De Jonge v. Oregon and Herndon v. Lowry. Court also began to listen more to clear and present danger.

-Balancing appeared as a constitutional technique in the 20th century.

-In Landmark Communications v. Virginia the Court said deference to a legislative finding cannot limit judicial inquiry when First Amendment issues are at stake.

-A facial challenge asks whether the vehicle of regulation is itself unconstitutional; an as-applied challenge asks whether the person being punished was engaged in Constitutionally permissible.

-In a First/expression context, the Court adopts a blanket nonseverability, on the theory that to do otherwise would lead to a chilling effect.

-In the ‘50s and ‘60s the court allowed advocacy of immorality (Kingsley), support for war resisters (Bond) and hyperbole regarding killing LBJ (Watts).

-Often breach of the peace statutes do not single out any particular viewpoint and are therefore facially neutral.

-With First issues, the Court has held that an appellate court has an obligation to make an independent examination of the whole record to ensure that the judgment does not constitute a forbidden intrusion on the field of free expression.

-On flag mistreatment, Smith v. Goguen (flag sewn into pants) Court held statute void for vagueness; Spence v. Washington (peace symbol on flag) Court said protected political expression.

Cases:

R.A.V. v. City of St. Paul: R.A.V. convicted of bias-motivated disorderly conduct. Court took a categorical approach to speech and said these categories can be regulated because of their constitutionally proscribable content. Nonetheless, the government may not regulate based upon hostility toward the message expressed. Court found it facially unconstitutional because it applied only to fighting words that insult on the basis of race, color, creed, religion or gender. It goes beyond content discrimination to viewpoint discrimination. Court also didn’t buy secondary effects argument. Holding regulation to strict scrutiny, Court said it was not necessary to achieve the city’s compelling interest. Justice White pushed for overbreadth, and he doesn’t like the idea that Scalia may have given protection to categories that were previously denied protection. He calls Scalia’s ideas of either banning a category altogether or not banning because of content “underbreadth.”

Shaffer v. United States: Shaffer convicted under Espionage Act for publishing a book that said the war was wrong. Court said he intended natural consequences of act and upheld conviction.

Masses Publishing v. Patten: Masses denied access to mail because of Espionage Act. Court said you can’t compare agitation to a direct incitement to lawless action. Court said there was no direct advocation of resistance to the draft.

Schenck v. United States: Defendants convicted under Espionage Act for trying to obstruct recruiting. Court said you can’t protect a man from shouting fire in a crowded theater. “The question in every case is whether the words used are used in such circumstances are are of such a force as to create a clear and present danger that Congress has a right to prevent. It is a question of proximity and degree.”

Frohwerk v. United States: Frohwerk convicted under Espionage Act for trying to lead troops to mutiny. The Court said it was not clear that articles would have fanned the flame of draft resistance so it said they were not basis for conviction.

Debs v. United States: Debs convicted under Espionage Act for speech. Holmes made no reference to clear and present danger but did feel Debs’ words had the probable effect of affecting recruiting.

Abrams v. United States: Russian immigrants protested U.S. intervention in revolution so they called for a strike. Court affirmed convictions saying First arguments negatived by Schenck and Frohwerk. In dissent, Holmes said defendants did not have requisite intent to cripple war. “Congress certainly cannot forbid all effort to change the mind of the country.” Truth must compete in marketplace, and he thinks seditious libel does not survive First.

Gitlow v. New York: Defendant convicted of advocating criminal anarchy. Manifesto advocated overthrowing government but had no effect. Court felt it was direct incitement, and that this statute covered such specific incitements constitutionally. Holmes reiterated clear and present danger in dissent. Also said that every idea is an incitement.

Whitney v. California: Whitney convicted of violating California Criminal Syndicalism Act. She said she was denied due process of law. Court said it wasn’t an unreasonable exercise of police power. Brandeis, concurring, said that for clear and present danger immediate serious violence was to be anticipated or past conduct furnished reason to believe such advocacy was contemplated.

Dennis v. United States: Dennis convicted under Smith Act to of conspiring to advocate the overthrow of government. Adopted Hand formula--courts must ask whether the gravity of the evil, discounted by its improbability, justifies such invasion of free speech as is necessary to avoid the danger--as the rule. Douglas in dissent said communism had lost so there was no danger that this criminal advocacy would succeed.

Brandenburg v. Ohio: KKK leader convicted of advocating violence. Court said states are unable “to forbid or proscribe advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to produce such action.”

Terminiello v. Chicago: Terminiello convicted of disorderly conduct based on speech in which he trashed his opponents. Court said “a function of free speech under our system of government is to invite dispute.”

Cantwell v. Connecticut: A Jehovah’s Witness played a record trashing Catholics and was convicted of inciting a breach of the peace. No actual bodily harm occurred, and the Court said “The petitioner’s communication, considered in the light of the constitutional guarantees, raised no such clear and present menace to the public peace and order as to render him liable to conviction of the common law offense in question.”

Feiner v. New York: Feiner convicted of breach of the peace for inflammatory speech made on street. Court said Feiner was not arrested for speech but for reaction to it. Court referred to Cantwell but upheld Feiner’s conviction because it said the state’s power to punish is obvious where there is a threat to order on the streets. Black in dissent said the police should protect the speaker’s constitutional right to talk.

Edwards v. South Carolina: Petitioners arrested for walking to South Carolina State House to protest discrimination. Court said their right to free speech, assembly and petition against grievances had been infringed.

Cox v. Louisiana: Cox and others went into segregated restaurants, and were cited for breach of the peace. Court said conviction could not be sustained because violence was about to erupt, particularly when students were not violent and had threatened no violence.

Gregory v. City of Chicago: Black marchers convicted for breach of the peace when white onlookers became unruly. Court said there was no evidence that the marchers themselves were disorderly.

Chaplinsky v. New Hampshire: Fighting words case. “There are certain well-defined and narrowly limited classes of speech, the prevention and punishment of which have never been thought to raise any Constitutional problem. These include the lewd and obscene, the profane, the libelous, and the insulting or fighting words--those which by their very utterance inflict injury or tend to incite an immediate breach of the peace.”

Texas v. Johnson: Defendant convicted of desecration of venerated object, i.e. flag burning. Court said law not consistent with First. Court said it had to decide whether action was expressive, if so was it being regulated for its content or content-neutral (in which case O’Brien test would apply). It was sufficiently imbued with elements of communication to implicate First. Court said state was trying to suppress expression. State’s interest in maintaining order not implicated on facts. Society can’t prevent that which it finds disagreeable. The dissent said flag burning was the equivalent of an inarticulate grunt or roar.  

Wrinkles:

-The New York law at issue in Gitlow was enacted in 1902 in response to the assassination of President McKinley. It was meant for anarchists, but Gitlow was a socialist.

-In six straight cases after Schenck the court either ignored clear and present danger or found it inapplicable.

-Other anti-Communist acts included the Labor-Management Relations Act of 1947, the Subversive Activities Control Act of 1950, and the Communist Control Act of 1954. They had varying rates of success in courts or have just been ignored.

-The Court has not upheld a conviction based on fighting words since Chaplinsky.

-After Texas v. Johnson the government passed the Flag Protection Act, but the court invalidated it in United States v. Eichman.

-In NAACP v. Claiborne Hardware the Court upheld the expressive elements of a protest boycott.

Policy:

-Two rationales for speech protection, instrumental and constituative.

-Instrumental: speech involves the seeking of truth, Mill’s argument.

-Constituative: self governance, on the individual level it means having the freedom to run one’s own life, and on the political level it means people being able to govern themselves through the state. Two types of constituative claims, one is that is is free speech that constitutes democracy, the other is that free speech of the right kind is constituative of the moral independence of the members of a political community.

-Three forms of slippery-slope arguments: conceptual, judgmental and hybrid. The conceptual one is that if you believe in suppressing speech in one context that principle could be used to suppress speech in other contexts  and you wouldn’t want to do that. The judgmental view is that if you allow the people to suppress some types of speech, you can’t trust their judgment. Under the hybrid view, you can’t allow people to suppress speech in one context without inviting censorship. Under the inoculation view every time we suppress speech we’re a little less likely to do so in the future.

-What was intent of Framers of First. That freedom only related to prior restraint (the Blackstonian view) or that they intended some broader meaning.

-Why have freedom of expression?: search for truth, marketplace of ideas (although as Ingber points out the marketplace is rooted in laissez-faire economics); helps self governance (Meiklejohn says even speech that is not political can help politics by making people better citizens, Bork wants to limit protection to just political speech); enhances self fulfillment and autonomy (humans have a right to create, but Bork says this doesn’t distinguish it from other human activities).

-Three other rationales: checking value (Blasi says checks abuse by public officials); safety valve, tolerant society.

-Rationales for clear and present danger: test balances competing speech and social interests, test marks off a broad area of protected expression, test will reduce risk that government in guise of restricting dangerous speech will in fact restrict speech it doesn’t like.

-Stone thinks the First Amendment places out of bounds any law that attempts to freeze public debate at a particular moment in time.

-Is Brandenburg over- or under-protective of express incitement?

-Which is less restrictive, breach of the peace or licensing and permit schemes?

-Kalven calls the two-level theory of speech that system in which speech is protected or unprotected by the First Amendment depending on the Court’s assessment of its relative value.

-Why should fighting words be unprotected?: like verbal punch in the face, likely to cause a breach of the peace, not essential to expression of ideas.

-Ely says flag desecration statutes may appear ideologically neutral, but the do single out a set of messages--those conveyed by the flag. 

B. FALSE FACTS, FALSE VALUES?
Elements:

-Until Times, libel was almost utterly proscribable.

-In Time Inc. v. Hill, Court held public interest issues up to actual malice standard.

-In Hepps the burden of proof on truth was put on public-figure plaintiffs. 

-In Milkovich, the Court said opinion defense would not work if the statement contained a provably false factual connotation.

-The first obscenity case in the U.S. was in 1815 and said it was an offense at common law to show a picture of a nude couple. For many years, the definition of obscenity was whether “the tendency of the matter is to deprave and corrupt those whose minds are open to such immoral influences.” The Supreme Court first considered obscenity in 1948.

-From 1957 to 1973 the Warren Court tried, without much success, to define obscenity. Beginning with 1973 decisions in Miller and Paris Adult Theatre, the Court has tried to reformulate the doctrine.

-Nudity alone is not enough to meet the Miller standards.

-According to the Court in Paris, obscenity is not an area in need of expert determinations. “Simply stated, hard core pornography can and does speak for itself.”

-In Pope v. Illinois, the Court said community standards should not be used to determine literary or artistic value and that the better standard was that of the reasonable man.

-In Hudnut the Court of Appeals held unconstitutional an Indianapolis statute limiting distribution of pornography. As the court noted, a number of things shape our culture in ways we don’t like, but we don’t ban it. “Speech that ‘subordinates’ women is forbidden, but speech that portrays women in positions of equality is lawful. This is thought control.”

-Court has used two doctrines to limit licensing of films: it invalidates vague licensing schemes and also asks schemes to employ procedures to avoid the dangers of censorship.

-One big problem with obscenity standard is its vagueness and the lack of notice it provides.

-Three-part test for obscenity under Miller: 1. appeals to the prurient interest according to average person applying contemporary community standards; 2. patently offensive depiction of sexual conduct; 3. lacks serious literary, artistic, scientific, etc. value. 

-Generally accepted areas of low value expression: express incitement, fighting words, threats, technical military information, false statements of fact, group defamation, nonnewsworthy invasions of privacy, commercial speech, obscenity, offensive language, offensive sexually oriented expression.

-Pornography is limited to sexual acts that portray women and men in particular ways. 

Cases:

New York Times v. Sullivan: Actual malice standard. “Erroneous statement is inevitable in free debate, and it must be protected if freedoms of expression are to have the breathing space they need to survive.” Cannot recover for defamatory falsehood unless statement made with knowledge that it was false or with reckless disregard to whether it was false or not. Also, damages for criticism of public officials engaged in official conduct must be based on actual malice. Also, weren’t sure statements were of and concerning.

Curtis Publishing v. Butts; AP v. Walker: Court held Times applicable to public figures as well as public officials and that Butts and Walker were public figures.

Gertz v. Robert Welch: No such thing as a false idea. States determine standard of liability for private figures, but there must be some degree of fault. Punitive damages apply only when there is actual malice. Talks about how public figures and officials enjoy greater access to communication for self-help remedy, also private figures have not exposed themselves to public injury. Powell also discusses vortex public figures. In dissent, Brennan reiterated Rosenblum argument that actual malice should apply to private figures as well as public figures and officials.

Dun & Bradstreet v. Greenmoss Builders: A private-private-private case. False bankruptcy report. Court said speech on purely private matters is of less First concern. In these situations, state can award punitives even absent proof of actual malice.

Hustler Magazine v. Falwell: Magazine published ad parodying Falwell, and he sued for, among other things, intentional infliction of emotional distress. Court said criticism of public officials will not always be reasoned or moderate. Court didn’t want to hold political cartoonists and satirists liable. “Public figures and public officials may not recover for the tort of intentional infliction of emotional distress . . . without showing in addition that the publication contains a false statement of fact or was made with actual malice.”

Beauharnais v. Illinois: Beauharnais convicted under statute that made it illegal to say bad things about a class of people. Court upheld law.

Roth v. United States; Alberts v. California: Court said obscenity is now within the area of constitutionally protected speech. Sex an obscenity not synonymous. Obscene material deals with a prurient interest. “The proper test is whether to the average person, applying contemporary community standards, the dominant theme of the material taken as a whole appeals to the prurient interest.”

Miller v. California: Miller sent five unsolicited brochures for adult books through the mail. Court came up with new definition of obscenity. “(a) whether the average person applying contemporary community standards” would find that the work, taken as a whole, appeals to the prurient interest; (b) whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law; and (c) whether the work, taken as a whole, lacks serious literary, artistic, political, or scientific value.” Court said it basically has to be hard core. It reaffirmed that obscene material not protected by the First, held that it could be regulated by states and held that it should be judged by contemporary community standards.

Paris Adult Theatre I v. Slaton: Theatre that showed rated X movies. Court took a hard-line on obscene movies and was not swayed by the fact that they were limited to consenting adults. Dissent said standards were too vague.

New York v. Ferber: Ferber prosecuted for selling two movies of boys masturbating. Court said pornographic portrayal of children not protected by First.  The state has a compelling interest in protecting kids, and these films are intrinsically related to child abuse.There is also a de minimus value in such work.Court modified Miller test for child pornography: need not appeal to prurient interest of average person, need not be patently offensive and material need not be considered as a whole.

Cohen v. California: Fuck the draft case. Court said it was not an obscenity case. Court said Cohen can’t be penalized for content of speech. The presence of unwilling observers was not sufficient to justify curtailing speech. Substantial privacy interests have to be violated in an essentially intolerable manner, but people in the courtroom could simply avert their eyes. “One man’s vulgarity is another’s lyric.” Dissent said it was mainly conduct and little speech.

Eroznick v. Jacksonville: Ordinance prohibited nudity seen outside drive-in theatres. Court said people have a limited privacy interest on the streets. Statute is overbroad.

FCC v. Pacifica Foundation: Father sued after his son was exposed to George Carlin’s seven dirty words. Can a broadcast of patently obscene words be regulated because of its content? Court said that although the words lacked all literary, political or scientific value, some uses of even the most offensive words are protected. Court influenced though by the fact that it came into home, disclaimers would not be very effective, and minors were exposed to it. “We simply hold that when the Commission finds that a pig has entered the parlor, the exercise of its regulatory power does not depend on proof that the pig is obscene.”

Young v. American Mini-Theatres: Zoning ordinances dispersed adult theatres as part of an “Anti Skid Row” ordinance. The Court held that the state could use the content of these materials for placing them in a different classification, and that the city’s interest in preserving neighborhoods was adequate.

City of Renton v. Playtime Theatres: Court upheld anti-adult theatre zoning ordinance. Court said that because it was concerned with secondary effects and not the films themselves it was sufficiently content-neutral to pass muster. Court said, testing it as a content-neutral regulation, the city had provided reasonable alternative avenues for communication.

Wrinkles:

-Under Garrison v. Louisiana, the First does not absolutely criminal prosecution of libel of public official, but Times standard applies.

-Historically, obscenity was not protected, but that does not mean that blasphemy could be considered a crime today.

-In Mishkin, defendant said his books did not satisfy the prurient appeal aspect of Roth because they didn’t appeal to the interest of the average person in sex. The Court didn’t buy it.

-Did Court need to look at Ferber in terms of content-based restriction? Couldn’t it have said you don’t have a First right to violate criminal law and there’s no First right to depict commission of a crime, particularly when the crime was committed specifically for the depiction.

-Given Ferber grounds could  you ban pornography on the grounds that for the same reasons child pornography hurts children pornography hurts women?

-A recipient can say he doesn’t want to get anything more through the mail, but the government can shut off the flow of mailings.

-Does Beauharnais survive R.A.V.?

Policy:

-Meiklejohn’s argument is that the central meaning of the First is that seditious libel cannot be made the subject of government sanction.

-Is Times too protective? even if libel is protected maybe papers should have to pay for the costs of their speech, self-censorship might not be such a bad thing, it undervalues the individual’s interest in reputation.

-Epstein argues that if it were strict liability the chance of recovery would be large and actual recovery small. Whereas with actual malice the chance of recovery is small but potential recovery quite large.

-Is Times underprotective? it still doesn’t reduce cost of defending libel claims, media will still settle suits at high costs; the only true protection for criticism of government officials is absolute protection.

-Matsuda says, “Racist speech is best treated as a sui generis category, presenting an idea so historically untenable, so dangerous, and so tied to perpetuation of violence and degradation that it is properly treated as outside the realm of protected discourse. The identifying characteristics of racist hate speech are: 1. the message is of racial inferiority; 2. the message is directed against a historically oppressed group; and 3. the message is persecutorial, hateful and degrading.

-Are ideas in pornography and hate speech false, in the same way that libel is false?

-Richards says outlawing obscenity not only circumscribes ways of enjoying sexual function but is also a crippling debasement of the human capacity to master one’s sexual life in the light of independent judgment.

-Why state can suppress obscenity: because it may cause violent antisocial conduct; indirectly degrades values; prevent erosion of moral standards.

-What does it mean to judge obscenity by local rather than national standards? Brennan thought it a little tough because the distributor would have to worry about every burg into which his stuff might wander.

-MacKinnon argues that obscenity law is concerned with morality from the male point of view, but the feminist critique of pornography is politics and the subordination of women to men. Morality means good and evil, politics means power and powerlessness. She also argues that long-term exposure leads men to see women as worthless, trivial, non-human, etc.

-Clark sees pornography as a species of hate literature.

-Sunstein says antipornography legislation is directed at harm, not at viewpoint.

-Tribe disagrees and says that all viewpoint-based regulations are directed at some supposed harm. “The analogue would be a ban on anti-capitalist speeches that incite robbery.”

-Reasons to protect profanity: can convey otherwise inexpressible emotions; suppression would also suppress ideas; no general principle for distinguishing among good and bad language.

-Sunstein says four factors important in determining if speech is low value: 1. Far from central concern of First; 2. Distinction drawn between cognitive and noncognitive aspects of speech; 3. Purpose of speaker relevant; 4. in some areas government is unlikely to be acting for constitutionally impermissible reasons.

-Sager things there are good reasons to resist balancing in the constitutional context, and that there is much less than is commonly supposed. He thinks balancing is bad because: 1. it’s hard to see why the judiciary is competent to do it; 2. if we think of constitutional justice as balancing, we do an injustice to the values on either side of the scale; 3. one’s intuitions about the appropriate constitutional judgment are not formed in terms of balancing. He thinks balancing only comes in at the top end, after most of the substantive decisions have been made.

-Two theories of political justice: utilitarianism (welfare maximizing) and rights-based. There is a difference between act and rule-based utilitarianism. Under the act theory the assumption is that decisions are made with every act, and under the rule theory we fix the welfare of society by fixing rules. He feels both rights-based and rule-based theories reject balancing.

-Balancing can come into play when two constitutional rights (like fair trial and free press) collide.

C. THE NON-SUBSTANTIVE SHAPE OF FREE EXPRESSION

Elements:

-Usually a law’s content-neutrality is self-evident, but there are ways around this. It may be content-neutral on it’s face but turn in its application on communicative impact--how people react to speaker. It may be content-based but justified in terms unrelated to communicative impact (Renton).  May be content-neutral but enacted to push specific message, like regulations against destroying draft card.

-Public forum theory has developed on two lines--one governing streets and parks, the other governing all public property.

-The Hague-Schneider theory holds that state property rights do not permit the state absolutely to exclude expression from public property that has been used time out of mind for speech purposes and content-neutral restrictions must be tested by stricter standards.

-A test for time, place and manner restrictions in public fora is whether they are content neutral, narrowly tailored to serve a significant interest and leave open ample alternative channels of communication.

-The trend lately is to limit what are public fora because the Court has been more solicitous toward people who don’t want to be bothered.

-The Court upheld regulations on use of public streets in Grayned and Frisby. 

-In Ward v. Rock Against Racism the Court said the government did not have to pick the least restrictive regulation of time, manner and place.

-In terms of charging for public fora, the state can’t charge much more than a nominal expenses fee.

-In Grayned the Court said the crucial question is whether the manner of expression is basically incompatible with the normal activity of a particular place at a particular time. Stone said the right to public forum came of age in the Grayned dictum.

-Can you commandeer another’s property to spread your message? In Marsh (religious literature in company town) the Court allowed message; in Logan Valley the Court allowed peaceful labor picketing, but in Lloyd Corp. the Court allowed a shopping center to stop hand bills and Hudgens overturned Logan Valley. In Pruneyard, though, the Court allowed a group of students to solicit signatures on a petition in a shopping center.

-Traditional as applied mode of judicial review tests the constitutionality of legislation on a case by case basis, whereas First overbreadth tests the constitutionality of legislation in all its applications. It is an exception to the rule that an individual has no standing to litigate the rights of third persons.

-Overbreadth is highly protective of First rights because it can easily invalidate an entire provision.

-In Broadrick v. Oklahoma the Court said overbreadth would only be used if there were substantial overbreadth.

-Overbreadth functions as a standing doctrine. It allows people to bring up other people’s constitutional objections.

-Canon of avoidance: Courts will engage in interpretations that limit the unconstitutional applications of laws.

-Vagueness encourages a regime that reduces administrative discretion.

-A law is void on its face if it is so vague that persons of common intelligence must necessarily guess at its meaning and differ as to its application.

-Vague laws can also have a chilling effect.

-Vagueness and overbreadth are closely related but not necessarily synonymous. Vagueness, for example, does not present such severe standing problems.

-There is a special presumption in the First against prior restraint.

-In free speech matters, the state cannot vest restraining control over the right to speak in an administrative official where there are no appropriate standards to guide his action.

-Injunctions are a particularly dangerous form of prior restraint. They must be obeyed until set aside, and if you violate an injunction, you are barred from defending against ensuing charge of criminal contempt of saying injunction was unconstitutional. 

Cases:

Schneider v. State: Court held leafletting ordinance invalid. Interest in keeping street clean is insufficient to justify an ordinance that prohibits leafletting. “The streets are natural and proper places for the dissemination of information.”

Martin v. City of Struthers: Jehovah’s Witness ringing on doors and distributing literature. Court held ordinance invalid. “Door to door distribution of circulars is essential to the poorly financed causes of little people.”

Kovacs v. Cooper: Court upheld ordinance prohibiting sound trucks. Acknowledging that streets are place for exchange of ideas, the Court said that freedom was not beyond all control and that freedom of speech does not mean legislators have to be insensitive to claims of comfort and convenience.

Metromedia v. San Diego: Court invalidated ordinance against outdoor signs. Brennan said it was underinclusive because it didn’t also regulate all the other things that can blight a city’s visual environment.

Commonwealth v. Davis: Preacher convicted for preaching without a permit from the mayor. Holmes upheld conviction saying it was directed not at free speech but at how Boston Common may be used.

Hague v. CIO: Mayor tried to break up CIO by forbidding meetings in public places without permits. Court said use of public places was among privileges and immunities.

Adderley v. Florida: Black protesters convicted of trespass for protesting near jail entrance.  Court upheld. “The state, no less than a private owner of property, has power to preserve the property under its control for the use to which it is lawfully dedicated. The dissent said the jail is an obvious center for protest, and there was no threat of violence.

Greer v. Spock: Dr. Spock forbidden from going on military base to discuss politics. Court it is the business of a military base to train soldiers not to provide a public forum.

Heffron v. ISKCON: Minnesota state fair prohibits distribution of material outside booth. Court said rule was content neutral and refused to analogize fairgrounds to public streets. 

Postal Service v. Greenburgh Civic Associations: Postal Service prohibits placement of unstamped letters in mailboxes. Court said letter box not a public forum. Government must act reasonably, and prohibition must be content neutral.

Los Angeles v. Taxpayers for Vincent: Court upheld ordinance against posting of signs on public property. Said state may advance esthetic values and there were other means to convey ideas.

United States v. Kokinda: Kokinda put up table outside post office. Court said postal sidewalk not like regular public sidewalk.

United States v. O’Brien: O’Brien burned his draft card and said his action was protected symbolic speech. Court said not all conduct is speech. “We think it clear that government regulation is sufficiently justified if it is within the constitutional power of the government, if it furthers an important or substantial governmental interest, if the governmental interest is unrelated to the suppression of free expression; and if the incidental restriction on alleged First Amendment freedoms is no greater than is essential to the furtherance of that interest.” Court said it met this test.

Gooding v. Wilson: Defendant threatened someone and was convicted of using opprobrious words. Court said statutes must be carefully drawn because the First needs breathing space to survive. Because this statute went beyond fighting words, it was constitutionally overbroad.

Lovell v. Griffin: Town made people distributing literature of any kind get a permit from city manager. Court said it was facially invalid as licensing scheme.

Near v. Minnesota: Statute allowed for abatement, as public nuisance, of malicious or scandalous newspaper. Court overturned statute and said public officials who didn’t like the way they were presented could resort to libel.

West Virginia Board of Education v. Barnette: Held unconstitutional a state law requiring school children to pledge allegiance. Court said no clear and present danger to remaining silent during pledge. If you can speak your mind then you don’t have to be compelled to say what’s not on your mind.

Wooley v. Maynard: New Hampshire could not criminally punish people who covered Live Free or Die on their license plates.

Pruneyard Shopping Center v. Robins: Kids could set up a table in shopping center’s courtyard. Court said they wouldn’t be identified with owner, no specific message is dictated by state, and owner could disavow them.

PG&E v. Public Utilities Commission: Commission tried to get PG&E to include other viewpoints in its newsletter. Court said access to envelopes not content neutral and company cannot be forced to use its property as a vehicle for spreading a message with which it disagrees.   

Wrinkles:

-The O’Brien Court said it wouldn’t look at illicit legislative motives, but the statute clearly was directed at antiwar protesters.

-Also, the legislative motive talk in O’Brien is no longer good law after Washington v. Davis.

Policy:

-Redish points out that whether a regulation is content neutral or content based it reduces the total amount of speech out there.

-Baker argues that the costs of licensing are often underestimated and that even a mandatory permit system will not be benign in operation.

-Goldberger notes that by applying low levels of scrutiny in cases like ISKCON the Court gives states wide latitude, often failing to recognize that governments have incentive to overregulate.

-Henkin says a distinction between speech and conduct is specious because speech is conduct and actions speak.

-Costs of overbreadth: allows a person whose rights have otherwise not been violated to go free by invalidating law; turns the court into a roving commission to find and cure unconstitutionality; requires decisions on questions not on the record; could lead to judicial disingenuous by inviting court to take easy way out; lacks intellectual coherence because it doesn’t force court to say how statute should have been drafted.

-Emerson’s problems with prior restraint: brings more communication within complex of government machinery; communication never reaches market place; easier for government to rule adversely on free expression; right to speak determined by administrative procedure; screen of informality; licensers get carried to excess; it’s more effectively enforced than subsequent punishment.

V. KIRYAS JOEL v. GRUMET

A. RELIGION AND THE STRUCTURE OF CIVIL SOCIETY
Elements:

-Lemon test: “First, the statute must have a secular legislative purpose; second, its principal or primary effect must be one that neither advances nor inhibits religion; finally, the statute must not foster an excessive government entanglement with religion.”

-If any prong of Lemon is violated, the law is an establishment.

-Everson marks the beginning of the modern Establishment Clause.

-The Establishment Clause is unusual for a rights-bearing clause. This is really a structural or environmental harm, because who is harmed by establishment and in what way? It’s sort of like the prohibition against nobility.

-The Court has created a unique establishment clause doctrine, a sort of proximate standing.

-Establishment cases break into two categories: religious practice and display (school prayers, creches, etc.) and facially neutral funding or tax exemption cases.

-Stone shows that a statute that has as its sole purpose promotion of religion is unconstitutional.

-Wallace v. Jaffree held unconstitutional an Alabama statute authorizing schools to set aside one minute a day for meditation or prayer. The statute’s background said it had no secular purpose.

-Five years after Lynch, in Allegheny v. ACLU the Court held unconstitutional a freestanding display of a nativity scene but upheld the display of a Menorah next to the city’s Christmas tree.

-In Walz v. Tax Commission the practice of granting churches exemptions from the property tax was held constitutional. The exemption had been in effect since the writing of the Constitution.

-Similarly, the Court upheld the constitutionality of opening legislative sessions with prayers led by a state-appointed chaplain because the practice dated from Colonial times.

-Some of the most complex cases arise when the Court has to decide whether a facially neutral statute has an impermissible purpose when it clearly does help religion. It generally comes up in efforts to help nonpublic education. In one sense such subsidies help religion, but if the legislation is truly neutral should it matter?

-The Court has held these things unconstitutional: statutes reimbursing nonpublic schools for books and supplies used in secular courses and paying teachers in these courses a salary supplement; tax credits for nonpublic schools; tuition reimbursements for parents with kids in nonpublic schools.

-The Court has held these things constitutional: statute lending textbooks in secular subjects to nonpublic schools; statutes authorizing public school personnel to administer standardized tests, do diagnostic speech and the like in nonpublic schools; statute reimbursing schools for costs of doing some state-mandated things.

-Is higher education different? In Tilton the court upheld provision of federal funds for buildings at church-related colleges, and Roemer upheld a program in private colleges receives money for students educated. The Court said college students were less susceptible.

-Course selection is another hot topic.In Edwards the Court held unconstitutional a Louisiana statute requiring teaching of creation science in public schools.

-Under RFRA the state can override an individual’s free exercise only if it is necessary to further a compelling state interest.

Cases:

Board of Education of Kiryas Joel v. Grumet: Challenge to constitutionality of special school district created for enclave of Satmar Hasidim. Court held that it violated Establishment Clause. Court looked to Larkin v. Grendel’s Den for idea of fusion of government and religious functions. Court also concerned that because this division created by special dispensation that similar such consideration might not be made for other groups--that it wouldn’t be religiously neutral. Crosses the line from permissible accommodation to impermissible establishment. One concurrence concerned with religious sect’s segregating itself. Kennedy was concerned about original drawing of village boundaries based on religion.

Shaw v. Reno: Court said that plaintiff who challenged voting district in North Carolina as a racial gerrymander had stated a cognizable claim. Plaintiff said their right to participate in a color-blind electoral process had been infringed under Equal Protection. Applied strict scrutiny even to benign classifications. Court said problem was that gerrymandering was so extreme it could only be understood as race-based.

Miller v. Johnson: Another ungainly voting district. Was there a valid Equal Protection claim against Georgia’s district, or was it sufficiently narrowly tailored? Justice Department had refused to clear districting plan until there were three majority black districts, but Court did not accept this as a compelling interest (Justice Department had exceeded §5 authority). Court said Shaw not about bizarreness in and of itself but rather because it’s an element of proof that race for its own sake, rather than other districting principles as well, was the basis for the district.

Everson v. Board of Education: New Jersey allowed its local school boards to pay parents transportation costs for those kids who were in private schools. Court upheld statute. Court said Establishment Clause  means government cannot set up religion or prefer one over another or make someone go to church, etc.

Lee v. Weisman: Prayers at graduation ceremony. May appear to a nonbeliever to be an attempt to enforce religious orthodoxy. “It is a tenet of the First Amendment that the State cannot require one of its citizens to forfeit his or her rights and benefits as the price of resisting conformance to state-sponsored religious practice.” Fails Establishment Clause.

Lynch v. Donnelly: Creche in Rhode Island. “The Court has recognized that total separation is not possible.” Court also brought up things like “In God We Trust” that seemed to point toward establishment. “The display is sponsored by the City to celebrate the Holiday and to depict the origins of that Holiday. These are legitimate secular purposes.” On occasion some advancement of religion will result from government action. Dissent said “The City’s action should be recognized for what it is: a coercive, though perhaps small, step toward establishing the sectarian preferences of the majority at the expense of the minority.”

Mueller v. Allen: Minnesota statute permitted taxpayers to deduct taxes for tuition, books, travel for kids in school, public and nonpublic. Court applied Lemon test. Said fact that aid went to parents rather than schools was of significance for establishment clause, also said there was no entanglement and upheld statute. Dissent pointed out that clearly people paying tuition would take far greater advantage of this law.

Aguilar v. Felton: New York was using public school personnel to provide some services in private schools. Court said it led to excessive entanglement and that it had the prohibited effect of a state subsidy.

Rosenberger v. University of Virginia: University denied Student Activities Fund money to religious magazine. Magazine had been given Contracted Independent Organization status. Court likened case to Lamb’s Chapel and said in that light that viewpoint discrimination is the way to view University’s objections to Wide Awake. Court felt there was a real danger to First speech principles and that it wasn’t justified by recourse to Establishment Clause. Important factor in upholding programs against Establishment Clause is neutrality toward religion, and the Court was influenced by third-person payments. Dissent said that the Court had, for the first time, approved direct funding of core religious activities by an arm of the State. Dissent said no viewpoint discrimination because it applied to all religions. 

Wrinkles:

-When the First was adopted, several states had churches established by law. There have been serious arguments against incorporation of Establishment.

-Who really is hurt in Kiryas Joel? What is the harm?

-In Seeger, Seeger wanted a draft exemption and said he had faith in goodness but not in God. Court let him off the hook.

-In Brown v. Pena, believing that eating cat food contributed to spiritual well being was found not to be a religion.

-Determining sincerity in general can be a problem.

-Church property disputes can be difficult because the court gets enmeshed in religious law. The Court has held that it can’t get enmeshed in religious doctrine, and the intent is to take a neutral-principles approach.

Policy:

-There are two models of constitutional concern, privilege and protection, and the confusion between the two helps explain why the religion cases are so screwed up. He thinks we have misconstrued religious liberty as privilege when we should look at it as protection.

-Privilege: The classic instance of Constitutional privileging is speech. Even when securing free speech entails a potentially high social cost, speech is still protected. It’s justification lies in the virtue of the activity or its conceptual priority.

-Protection: The Constitution doesn’t set out to privilege women or minorities, it sets out to protect them. The justification is not value or virtue but vulnerability. 

-Cord says there was no evidence that First intended to preclude support for churches when it was provided on a nondiscriminatory basis.

-Tribe says Framers were influenced by three schools of thought: Roger Williams saw separation as a vehicle for protecting churches from state; Jefferson saw it as a means of protecting the state from the church; Madison believed religious and secular interests alike would be advanced best by diffusing and decentralizing power so there would be competition among sects. Tribe says these ideas come together in the voluntarism and separatism of the First.

-Kurland says states must use purely secular criteria as the basis for their actions.

-Tribe argues that there should be a two-fold definition of religion, expansive for free exercise, less so for establishment. “All that is arguably religious should be considered religious in a free exercise analysis, and anything arguably non-religious should not be considered religious in applying the establishment clause.

-How does one determine legislative purpose anyway? In Edwards v. Aguillard Scalia makes a compelling argument about how difficult that is.

-Kurland writes that the creche opinion (Lynch) was sleazy because to downplay the religious significance of the creche was to demean the religion of those who erected it.

-Choper believes that aid should be allowed so long as it does not exceed the value of the secular education rendered by the school.

B. RELIGION: PRIVILEGED OR PROTECTED BY THE CONSTITUTION?
Elements:

-Religious beliefs and expression are a form of speech and are therefore protected as well by the free speech of the First.

-Sherbert test: governmental actions that substantially burden a religious practice must be justified by a compelling government interest (but it hasn’t gone beyond unemployment).

-The other cases in the Sherbert quartet are: Hobbie, which differed from Sherbert in that claimant’s beliefs changed during the course of employment; Frazee, a Christian who could not work on Lord’s Day; and Thomas.

-In O’Lone v. Shabazz the Court said held that in prison alleged infringements on free exercise interests are judged under a reasonableness test less restrictive than that ordinarily applied to infringements of constitutional rights.

-In Lyng, the government wanted to build a road that would cut off access to sacred areas. The Court said the government did not need to show a compelling need.

-Under the Equal Access Act it is unlawful for any public secondary school that receives federal assistance to deny access to students who wish to conduct a meeting on the basis of religious, political, philosophical or other content of speech.

-Under 26 U.S.C. §169 there is an exemption from Social Security self-employment tax for those who don’t believe in Social Security. 

Cases:

Braunfeld v. Brown: Orthodox Jews protested Pennsylvania law that mandated that stores close on Sundays, saying it hurt their business. Court said it did not make criminal the following of any religion and only indirectly affected religion.

Sherbert v. Verner: Sherbert, a Seventh-Day Adventist, fired by her employer because she would not work on Sunday, denied unemployment compensation because she had failed to find suitable work. Court said denial of unemployment violated free exercise clause because it imposed a burden.

Wisconsin v. Yoder: Yoder, a member of Old Order Amish, was fined for not sending his kids past eighth grade. Court said it impinged free exercise even though law was facially neutral. Court also said the state needed to show with more particularity how its strong interest in education would be adversely affected by granting an exception to Amish.

United States v. Lee: Lee refused to pay Social Security taxes because the Amish believe in taking care of their own. Court accepted Lee’s claim, but found that the restriction on religious liberty was “essential to accomplish an overriding governmental interest,” and that Social Security was no different from other taxes.

Department of Human Services v. Smith: Does Free Exercise clause allow state to forbid religious peyote use? Court didn’t agree that Free Exercise extended to putting someone beyond criminal law when that law is facially neutral. “We have never held that an individual’s religious beliefs excuse him from compliance with an otherwise valid law prohibiting conduct that the State is free to regulate.”

Mormons v. Amos: Janitor fired from church facility for not being a Mormon. Religious groups are exempted from Title VII’s prohibition against discrimination based on religion, but did this apply to secular, nonprofit activities? Court said it would pass the Lemon test. Court said statute neutral on its face and no need to apply strict scrutiny.

Texas Monthly v. Bullock: Court held unconstitutional a statute that exempted religious publications from a state sales tax. Court said such a subsidy was not directed by the Free Exercise clause and provided unjustifiable awards of assistance. 

Wrinkles:

-Goldman v. Weinberger prohibited the wearing of yarmulkes by an orthodox Jewish officer, and the court emphasized deference to military mores. Congress later wrote a law allowing the wearing of yarmulkes.

-What happens when a religion violates administrative laws, like sex discrimination for instance, by failing to do something like hire female priests? The Court didn’t reach this issue in Ohio Civil Rights Commission v. Dayton Christian Schools. Sager says we have a general freedom of belief of which religion is a part. Therefore an exemption from antidiscrimination is like a choice of spouse or friends. For the government to interfere would be a privacy violation. The difference, of course, is that many of the things a religion does are public.

-In Sherbert, the Court says there must be a compelling state interest, but he says the compelling state interest is strict in theory, feeble in fact.

Policy:

-Sager thinks a policy of protection (rather than privileging) is defensible, with regard to free exercise.

-Why he thinks privileging view sucks: where does the generosity toward religion stop?

-He says the protection view makes sense in light of the text, the Founding Fathers were worried about protection.

-The rationale for protection is vulnerability, which he thinks leads to equal regard.

-Equal regard: requires that government treat deep religious concerns of minority religious believers with the same regard as that enjoyed by the deep concerns of citizens in general. He thinks Seeger is a good example of this, and Yoder is an example of failure of equal regard. The Court is not always equipped to determine equal regard, but then the legislature can step in as it did with peyote, yarmulkes and Lyng.

-If you believe in equal regard, two propositions follow. 1. The principle of public reason. It insists on public justification. 2. Government must act in a way conducive to citizens of a community regarding each other with equal regard.

-Free exercise makes some accommodation mandatory, whereas establishment prohibits it. He says with equal regard that it’s just one question.

-Equal regard differs from equal protection because with equal protection statutes are divided between incidental discrimination and intentional discrimination, but in reality what you should be looking for is a failure of equal regard. 

-Lupu says that whenever government does something to religion that would be actionable if a private party did it there is a burden on religion.

-O’Neil describes four positions on religion qua speech: 1. because religious exercise is both religion and speech it should be more fully protected; 2. it’s no more or less than speech so it should be protected like speech; 3. some religious speech may be barred by establishment clause even though it is otherwise protected religion; 4. special nature of religious expression argues for a degree of deference to governmental judgment.

-How can you justify helping free exercise: government pursues free exercise values when it lifts a government-imposed burden on the free exercise; accommodations are permissible only to alleviate burdens that violate free exercise clause; legislatures have substantial discretion to promote free exercise values by enacting statutory accommodations.

-Establishment requires some sort of neutrality whereas free exercise requires some sort of preference to religion. Does the concept of benevolent neutrality reconcile them?

-Argument for RFRA is that it is a statutory right that speaks where the Constitution is silent.

-Three arguments against RFRA: 1. there is no enumerated power for passing it; 2. violates religious freedom; 3. separation of powers, because it tells courts they have to apply compelling state interest.

-Does the enumerated power come from §5 of 14th? Under Katzenbach, Congress can go a bit further than the Court in enforcing the 14th. Sager, though, thinks there’s a difference between Congress acting as the Court’s partner (Katzenbach and Title VII) and its adversary (RFRA). It also violates the good government, accountability of New York v. U.S. that is the hallmark of modern federalism. Sager thinks §5 authority should be limited to partnership cases.

-As far as religious freedom, he thinks RFRA is a violation of equal regard because it’s blanket help and impermissible accommodation. It’s the difference between neutrality toward religion and overbearingness toward it. It asks us t go toward a past we did not necessarily have. 

-Violates separation of powers because, he thinks, the Congress cannot make the Court seem like it believes something it disbelieves. It makes courts say something they don’t think the Constitution says.

C. DRAWING TOGETHER OF THEMES

Policy:

-Why do we have the kind of constitutionalism and Constitution that we do? This includes a vague and difficult to amend Constitution and a robust constitutional judiciary.

-Why should the past (or the judiciary) speak so strongly in a democracy?

-Three reasons to be skeptical of storage and recovery view of Constitution: 1. liberty-bearing provisions are highly abstract and general; 2. following protocol of past political judgments is impossible; 3. he is unpersuaded that we would want to freeze and thaw past political judgments even if we could.

-His justice-seeking model brings us closer to political justice, which are those principles that ought to guide people who are committed to living together under cooperation and equality.

-Five connections between Constitution and justice seeking: 1. in Supreme Court we’ve created a quality control inspector that looks for flaws in political justice; 2. adjudication follows a model of coherence so it will work with the past and future; 3. public reason--judges are bound to articulate reasons for their outcomes; 4. constitutional adjudication connects with the egalitarian model of democracy--anybody can go before the Court; 5. by focusing issues in this forum, our Constitution has a teaching component.

-He thinks the Ninth means what it says, that it’s a guide to how we should read the Constitution, i.e. in a justice-seeking light.

-He thinks it’s a weakness in our Constitution not to protect gays and lesbians.

-He thinks there’s a right to minimum welfare, and a government obligation to repair gender and racial mistreatment. These shortfalls can be accounted for by underenforcement, though.

-He thinks Article V fits into justice-seeking model because it makes the Constitution hard to amend and made it a document for the long haul. The difficulty also makes it a way of gathering a multiplicity of values. For constitutional purposes, the people are defined by Article V.

-Can there be an unconstitutional amendment? Two ways it could go wrong. If the voting process were screwed up, for instance, we could say the voting process had gone wrong. This would be a violation that injures the Constitution behind the Constitution. The other way is a simple screw-up. He thinks the Court would basically be powerless in both instances.

-Political justice rests on what you need t be assured of, in light of inevitable disappointments, to make membership in the political community attractive and just.. People insist on a voice, equal membership, full citizens, equal regard and independence. He thinks minimum welfare fills in around the margins.










