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I. INTRODUCTION

A. Kimel and Morrison
1. Lessons from Kimel and Morrison.

· Evolution of doctrine: Five years ago, it would have been extremely difficult to anticipate Kimel and Morrison. It was thought that Congress had great power under the commerce clause and section 5 of the 14th Amendment.

· Problems of bringing meaning to constitutional text. One example is the Eleventh Amendment.

a. Eleventh Amendment.

(1) Recent developments in 11th Amendment jurisprudence. Seminole Tribe held that Congress has the power to abrogate the Eleventh Amendment immunity of states, but only when it acts under the civil rights enforcement provisions (i.e. §5 of the 14th Amendment, §2 of the 15th Amendment), which say that Congress has the power to enforce this amendment. When it’s acting under the Commerce Clause it does not have the ability to strip the states of their sovereign immunity because the 14th Amendment came after the 11th Amendment, while the Commerce Clause came before it. The later amendments are understood as abrogating 11th Amendment sovereign immunity.

(2) 11th Amendment text does not match its use in Kimel. The 11th Amendment’s applicability comes out of history and the way it’s been interpreted. Text is often surprisingly unhelpful in constitutional law. The 11th Amendment may be an extreme case because the text is so disconnected, but even when the text is in more on target, it seldom on its own strength is capable of resolving any constitutional controversy. Also, the text of the equal protection clause of the 14th Amendment is also not particularly helpful.

· Political and moral theory. The following questions turn out to be very important:

a. Idea of federalism.

b. Question of equality. When employers base employment decisions on age, does this violate the constitutional rights of those employees?

c. What is the appropriate division between Congress and the Supreme Court on these two questions? At the very surface of Kimel is the question of who has the final say, for what reasons, and what deference ought to be paid?

2. Kimel v. Florida Board of Regents (Supreme Court 2000).

· Facts: Kimel is a librarian in the Florida university system. He and other librarians sue the Florida Board of Regents, seeking salary raises and claiming that the Board of Regents’ failure to raise his salary violates the Age Discrimination in Employment Act (ADEA).

· Holding: Insofar as the ADEA purports to permit state employees to sue their state employers for money, it is unconstitutional because it violates the Eleventh Amendment protection of state sovereign immunity. Can strip states of sovereign immunity, but only when the federal government is acting to ensure due process under the 13th, 14th or 15th Amendment.

· Congruence and proportionality test (from City of Boerne v. Flores): The legislation must bear a certain relationship to the substance of the 14th Amendment (Equal Protection clause). Formula for determining constitutionality of legislation under this test:

a. Extent of harm. Does the harm that the legislation is intended to prevent rise to constitutional magnitude?

b. Proportionality. Is the legislation out of proportion to the supposed remedial or preventive object that it cannot be understood as responsive to, or designed to prevent, unconstitutional behavior?

· What group is responsible for this decision?
(1) There are three possibilities:

a. The founders of the constitution. Calling them “the founders” is complicated, because we need to know who we mean – those who drafted it, the states that voted it in?

b. The political generation that drafted and ratified the 14th Amendment in the wake of the civil war.

c. The five justices of the Supreme Court who decided Kimel.

(2) Originalism vs. justice-seeking. There are serious theories and disputes of constitutional interpretation that range from originalism (saying the conscientious justice derives all meaning from the text of the constitution proper) to the justice-seeking view (saying that the outcome depends on the individual opinions of the justices, which is a good thing).

(3) All the options are problematic in a democracy. In a democracy, none of those are obviously good candidates for making basic choices about our political life. People who lived 200 years ago and 100 years ago have all left the stage, and who are the five justices in Kimel to make political choices in a democracy?

· Dissent: The four dissenting justices say that Seminole Tribe (a prior 5-4 decision) is so wrong-headed that they refuse to recognize it as law.

a. Interesting ethical question. To what extent are justices bound by stare decisis when they believe that a prior decision was completely wrong?

· P can only utilize §5 of the 14th Amendment. Unlike Morrison, P cannot use the Commerce Clause because of the view of the 11th Amendment promulgated under Seminole Tribe (that 14th Amendment can abrogate sovereign immunity, but the Commerce Clause cannot).

· Alternatives for Congress post-Kimel.

a. Change the tests employed. In Kimel, the Congress can adopt a rational relationship test for age discrimination rather than a reasonably necessary test. In Morrison, it could regulate interstate rather than intrastate, or else limit the law to a specific context (i.e. an economic context).

(1) Problems: This solution could be unsatisfactory from Congress’s perspective because it may not solve what the legislation was intended to deal with. Watering it down to satisfy Kimel may create a test that could never apply. In Morrison, changing the legislation may not address most of what Congress wanted to remedy.

b. Condition certain funding on states waiving sovereign immunity.

(1) Authority. The spending power is Article I, §8, paragraph 1. It gives Congress the power to collect taxes and provide for the common defense and general welfare of the United States.

(2) Limitations on Congress’s power to stipulate that the state accepting money from it should waive its sovereign immunity. There may be some limitation on Congress’s power to do this. The nature of those limitations turns on the connection between the funding and the condition being enacted.

(3) Promising strategy: Congress could proceed in this way. The most well-known version of this might be Title IX funding of educational institutions, which imposes a series of requirements on those institutions, including and especially requirements regarding gender equality in sports.

· Different tiers of scrutiny of discriminatory legislation. There is a hierarchical approach to discrimination – tiers of scrutiny. Ordinary scrutiny of laws (i.e. laws that discriminate on the basis of age in Kimel) utilizes the rational relationship test. For racially discriminatory laws, the test is compelling state interest. Gender discrimination falls into an intermediate tier of scrutiny.

3. Morrison v. Brzonkala (Supreme Court 2000).

· Commerce Clause holding: The Commerce Clause must regulate commercial transactions, and §13981 of the Violence Against Women Act is a pure criminal law that has the relationship to interstate commerce that arguably any criminal law would have – by protecting victims of crime, commerce may be more robust. This attenuated link would constitute too great an expansion of Congress’s Commerce Clause power.

· Fourteenth Amendment §5 holding: The fourteenth amendment only applies to the activities of the state, and this law applies to the activities of individuals. Thus, it can’t possibly be grant power to enact the statute.

a. Potential response: The state’s failure to act amounted to a violation of due process. 200 years of unconstitutional behavior by state and federal government may supply the state action requirement.

4. Governments of enumerated powers.

· Federal government as government of enumerated powers: The federal government is a government of enumerated powers – there must be a source of authority for the federal government to act, or else it lacks the power to do so.

· Does not apply to states: While the federal constitution is wholly additive with regard to the power of the federal government, its only impact on state power is subtractive. The states have all the power that governments can have except for specific limitations on state power. Those limitations are largely the liberty-bearing provisions of the constitution.

B. Mechanics of a Nine Judge Court

1. Various designations of opinions.

· Opinion of the Court. When a justice writes the “opinion of the Court,” he is writing for the majority. All justices who don’t appear elsewhere (concurring opinions or dissents) have signed onto the decision.

· Concurring. They reached the same conclusion as the majority, for the same reason. They write a concurring opinion because they have something to add.

· Concurring in the judgment. Reached the same conclusion for different reasons.

· Announced the judgment of the Court. An opinion announcing the judgment of the Court tells what the outcome is, and offers the reasons of those justices. However, these reasons are not the opinion of the Court because they don’t enjoy a majority – thus, they are not binding authority. These are usually plurality opinions – announcing the outcome of the Court and providing the reason that most of the justices reached this outcome.

a. Oregon v. Mitchell. An exception to the judgment of the Court being a plurality. Justice Black wrote an opinion announcing the judgment of the Court, describing his own views, which were quite solitary. It was a 4-4 split and he was the swing vote, deciding the case differently in the context of the federal government and the states. No other justices split up the federal government and the states as he did, and yet his decision made the law due to the Court’s split.

2. Supreme Court decisions. When the Supreme Court decides a case, it does two things:

a. Reaches an outcome.

b. Provides authoritative reasons. Doctrine resides in the reasons. There needs to be a majority in the outcome, but not a majority as to the reason.

3. Why is O’Connor’s decision in Kimel the opinion of the Court, even though six of the nine justices found something to disagree with? Because she has five justices for every element of her opinion, even though they aren’t the same justices. It is increasingly fashionable for every controversial premise to appear under a Roman numeral heading, and for each justice to determine whether they want to join that Roman numeral.

· Footnotes as indicators of where the authors concur. For example, Thomas’s concurring opinion in Kimel states, “I respectfully dissent from part III” and drops a footnote that states “I concur in Parts I, II and IV.”

· Caution in determining the number of judges who signed onto any section of the opinion. Part IV of the opinion contains the conclusion that the ADEA is not supportable under §5 of the 14th Amendment. No fair inference can be drawn about what any of the four dissenters think about §5 of the 14th Amendment from Kimel. All that’s important to the dissenters is the proposition that Seminole Tribe is wrong. If their view about congressional abrogation prevailed, it wouldn’t matter if congress acted under §5 of the 14th Amendment. They are mute on that point, and they seem to either accept the outcome of §5 or its inevitability. Thus, it’s important to see who’s lining up for what proposition and take a good look at the footnotes.

4. Problem: Majority favors an outcome yet opposes its rationales. What happens when a majority of justices favor one result, but also a majority of justices reject each rationale for reaching the result?

· Tidewater v. National Mutual Insurance.

a. Facts: Congress extended diversity jurisdiction by statute to include suits between citizens of a state and citizens of the District of Columbia. The problem this raised was that the District of Columbia isn’t mentioned in the Constitution under Article III.

b. Majority votes to find law valid, but majority also rejects both theories of the case: There were two possible theories for finding the law valid. Three justices believed the first theory was right, the second theory was emphatically wrong, and the statute was valid. Two justices believed the second theory but thought that the first was wrong. Four justices thought that both were wrong.

c. Is the law valid? We can go case by case, or outcome by outcome:

(1) Case by case: The law is valid because the 5-4 decision favors it.

(2) Outcome by outcome: Under doctrinal arithmetic, the law is invalid because it is a 6-3 against the first theory and 7-2 against the second theory.

d. Court’s decision. What the Court actually did was voted case by case, upholding the law on a 5-4 decision. Justice Frank said it was an appalling state of affairs that they had upheld a law, the rationale for which was soundly rejected a majority of the court.

e. Solution to the puzzle. It depends on the nature of the judge’s convictions, and the nature of the case before the Court. Saying in a blanket way that it should always be done case by case or issue by issue is untenable. There should be a meta-vote – a Court faced with this should take a meta-vote on which manner of voting it should pursue, and why it would be better or worse to count the votes one way or the other.

II. JUDICIAL REVIEW

A. Marbury v. Madison (Supreme Court 1803)

· Facts.

a. Presidential elections of 1800. Marbury took place in the angry aftermath of the tangled presidential election of 1800. The election was tangled because the Constitution’s provision for election of president and vice president made no provision for political parties and slates. Although the Jeffersonian Republicans slated Jefferson and Burr for president and vice president, respectively, the constitution’s failure to provide for slates created a false tie and put this into the House for resolution. The Federalists dawdled during this time, and in the interim they resolved issues dealing with the judiciary.

b. Legislation passed by Federalists during the controversy. The Federalists enacted the Circuit Court Act, the informal name of which was the Midnight Judges Act. It created an additional number of judges, and created our three-tiered system, with district courts, circuit courts of appeals, and the Supreme Court. President Adams signs all the commissions, and his secretary of state (John Marshall) delivers them. When the Republicans sweep into office, three judges lack the delivery of their commissions.

c. Republican refusal to appoint Federalist-appointed judges. When the Republicans take office, Jefferson tells his secretary of state not to deliver those commissions, and the Republicans repeal the Midnight Judges Act. They suspend two terms of the Supreme Court, in part trying to avoid the possibility that the Supreme Court would declare their repeal of the Midnight Judges Act unconstitutional.

(1) Fear about unconstitutionality of Midnight Judges Act repeal. This fear that repeal was unconstitutional shows that the idea of judicial review was in the air. Hamilton, in Federalist Paper 78, took up the question of judicial independence under Article III, and justified it on the grounds that federal judges will have to engage in scrutiny of federal legislation. Federalist Paper 78 is in many ways the draft for Marbury.

d. Republicans impeach Marbury. The Republicans successfully impeach a member of the federal judiciary and make noises about this just being the beginning of a look at the federal judiciary, including perhaps the Supreme Court and John Marshall.

· Marbury as a political maneuver. Marbury is an act of genius as a political maneuver. The case doesn’t involve intrusion on executive authority. The bottom line is that they lack jurisdiction to stop the act of James Madison. But the ground for concluding that the Supreme Court lacks the ability to issue this writ of mandamus is that they have the power of judicial review.

· Marshall’s interpretation of §13 of the Judiciary Act. Marshall reads §13 as a congressional attempt to confer jurisdiction on the Court to hear this case, and he says that the attempt was unconstitutional.

· Three interesting side issues.

a. Whether Marshall should have sat on this case. He was heavily implicated in the controversy, and to modern eyes it seems inappropriate that he should sit on the case.

b. Dicta on withholding of commission. The propriety of Marshall and his colleagues taking time, by way of dicta, to announce that Madison’s withholding of the commission was illegal.

(1) Some have argued in favor of Marshall doing it. The argument is that deciding that an act of Congress is unconstitutional is a big deal. If you are trying to avoid big constitutional questions, you should take up the question of whether Madison acted illegally first. If it doesn’t come out right, you move on.

c. Marshall’s reading of §13. Some note that it is far from clear that §13 confers jurisdiction on the Supreme Court to hear Marbury. He’s creating a false conflict – §13 can be read to avoid any issues of constitutionality.

· Marshall on unconstitutionality of §13 of Judiciary Act. 

a. Article III, §2.

(1) Text (paragraph 2): “In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be Party, the supreme Court shall have original Jurisdiction. In all the other Cases before mentioned, the supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall make.”

(2) Marshall’s interpretation. §2 has a laundry list of cases and controversies that the Supreme Court can hear, and distributes this list between original and appellate jurisdiction. He is committed to the view that it is a closed pot and Congress can’t increase the enumerated original cases.

(3) What about the language regard “Ambassadors, other public Ministers and Consuls”? It refers to foreign ambassadors and overseas ministers – not domestic ministers.

b. Conclusion. Article III lists the original and appellate jurisdiction of the Supreme Court. The Supreme Court is asked by the Judiciary Act to have original jurisdiction where the Constitution would only allow it appellate jurisdiction. Therefore, §13 of the Judiciary Act is unconstitutional.

· Marshall’s argument that original jurisdiction is a fixed set.

a. Problem with the argument: “exceptions and regulations” language. Article 3, §2 subsection 2 provides, “with such exceptions, and under such regulations, as the Congress shall make.” This seems to cast doubt on a “plain meaning” reading of the text.

(1) How Marshall can account for this. It is often argued that the reading of the “exceptions and regulations” language confines the scope of exceptions and regulations to the sentence where the phrase appears. There are other reasons for this position – the punctuation and location of the sentence, the fact that it is a dependent clause in the sentence rather than a separate sentence overlooking the whole paragraph. The text is conducive to Marshall’s reading. There are also housekeeping reasons – if you believe Congress has no capacity to trim the appellate jurisdiction of the Supreme Court, then all diversity cases could go to the Supreme Court, which is largely an impossible outcome.

b. Marshall’s argument. He argues that there aren’t many words in the constitution, and Article III in particular is a micro-provision – thus the Framers did not waste words. He says that there is no purpose of announcing these categories only to allow Congress to change them at will.

c. Answer to Marshall’s argument. The Framers thought that cases involving states or ambassadors as parties are so important that they should never be taken out of the Supreme Court’s original jurisdiction, but if Congress wants to add to them, that’s fine. With respect to §13, there is an entirely plausible reading that seems to answer Marshall’s strongest argument about the parsimony of the language. 

· Marshall’s argument for judicial review.

a. The Federalist No. 78. Marshall’s argument is substantially anticipated by Hamilton in The Federalist No. 78.

b. The “Little Old Judge” argument. At its essence, Marshall’s argument for judicial review argues that this isn’t a radical innovation, but a response to deep conditions within the Anglo-American judicial tradition.

(1) Judges’ semi-syllogistic application of legal norms. Once the facts have been established, judges look for norms within the legal system to decide how controversies of this kind should be adjudicated. Once they have found such premises, they apply them in a semi-syllogistic way. Sometimes, when judges perform this function, they find more than one premise or norm. When these multiple norms conflict, judges have to look for higher-order norms or principles that tell them how to resolve the conflict. For example, statutes have a higher authority than common law decisions. Treaties and statutes are on a par. Where sources of law are on a par, we typically have a “last in time rule” – all else equal, we understand a subsequent statute to amend a prior one. Judges choose the applicable norm according to those priority rules.

(2) Constitution as highest order for legal norms. The American legal system includes a constitution which is to be treated as a source of legal norms. Thus, Marshall says that all he is doing is what judges have always done. He finds the Judiciary Act of 1789, which he reads to confer jurisdiction on him. Then he finds that Article III, §2 subparagraph 2 of the Constitution forbids original jurisdiction over this case. There is a conflict, so he looks for a priority rule. The Constitution has a higher priority than a conflicting federal law. Thus, the case should be dismissed on the Constitution’s authority.

(3) Preeminence of Constitution. This depends on three propositions essential to the “Little Old Judge” argument. First, the Constitution is law. It’s not just a hortatory document of political ideals, but is meant to put rules in the legal system. Second, the Constitution is the toughest law on the block. When it comes into conflict with any other law, the Constitution prevails. Third, judges have the same obligation or responsibility to identify or bring meaning to this source of law as they do to other sources of law. Further, they have interpretive authority – they will have to give distinct and concrete content to constitutional principles which will leave open some possible interpretive possibilities, like the one we saw in Marshall’s discussion of Article III, §2.

· Limitations and implications of “Little Old Judge” argument.

a. Doctrine of justiciability. Before you can invoke the federal judiciary, you have to satisfy the judiciary that you have the right kind of recognizable injury, and it flows from the conduct of which you are complaining. It goes under the doctrine of justiciability, comprised of standing, ripeness, mootness and the political question doctrine. With the exception of the political question doctrine, they have in common the idea of a person injured by the conduct they complain of, in a way that is recognizably within the appropriate authority of the judiciary to respond.

(1) Standing. To have standing you have to show the right kind of injury, typically some form of material injury. The kind of injury that could not possibly be admitted under the standing doctrine is one in which the plaintiff is very unhappy about something the government is doing. Where the boundaries are drawn is a complicated issue, but in general the plaintiff has to be materially injured or threatened with a material injury.

(2) Ripeness and mootness. Ripeness and mootness are in essence timing variations of a softer form than standing itself.

(A) Ripeness. A case is not ripe if the plaintiff is here too early. Example: You want to leaflet in Washington Square Park and a law makes this illegal. You want a declaratory judgment in advance of distributing the leaflet that the law is unconstitutional. Can you get a judgment now, in anticipation of the law being applied to you? (The answer here is probably yes.)

(B) Mootness. The mootness inquiry is the flip side of the ripeness question, whether events have turned the plaintiff’s case stale. All litigation about the right of women to abortions raises considerable mootness issues because a woman’s gestation period is substantially shorter than the federal litigation gestation period. There are ways to circumvent that – class actions and other doctrines.

b. Lack of arguments about constitutionalism.

(1) Constitutionalism defined. We have a constitution, as well as a lot of formal and informal practices that are associated with the document – we treat it as positive law, we have a judiciary that treats itself as having the responsibility for enforcing that source of positive law. We also have a social or cultural disposition toward the constitution and its enforcement (i.e. if we got together to discuss the administration censoring hate speech, we would bring into the conversation First Amendment principles even though Sexton is a private actor, not a governmental actor).

(2) Marshall takes constitutionalism as a given. One can’t take from Marbury anything like a general argument for constitutionalism. Marshall takes a constitution as a noble emanation of popular will, and from that forms a set of judgments about the legal system and the primacy of the constitution.

(3) Foreign systems of constitutionalism. In one sense, constitutionalism is our most successful legal export. Most countries have some form of constitutionalism, but almost all other nations have a constitutional model where the constitutional judiciary is an entirely separate entity.

· Notion that judicial review is anti-democratic (Thayer and Cooley’s view). Marshall doesn’t address the competing idea that Congress (which is democratically elected) should be given more deference than judges, who are appointed for life and are thus further removed from the will of the people.

a. The proposition. Judges should understand other governmental actors, most notably Congress, as having made their own determination about the constitution, and judges should defer to the legislature’s enterprise of bringing meaning to the constitution.

b. Policy behind this argument. In a democracy, we should have a strong attraction to the will of the people. The will of the people is more likely to emerge from the elected legislature than the appointed judiciary. Thus, there should be a premium placed on what the legislature thinks the Constitution means.

c. Reason democracy uniquely presents itself in constitutional jurisprudence: Comparative revisability of constitutional judicial decisions. Two ways to alter a constitutional decision:

(1) Constitutional amendments. If a court interprets a statute in a different way than the legislature wants, it is relatively easy for them to revise it. But if a court interprets the Constitution in a different way, it is extremely difficult to revise it in order to bring it in line with what the people and legislature demand.

(2) Changes in judicial attitude. The other way judicial decisions are revisable is a change in the hearts and minds of the justices, typically by changing the justices themselves. Sometimes this comes through social changes, however. For example, in 1940 the Supreme Court held that there was no right to remain silent during a flag salute, while in 1943 they held that there was. The specter of Nazism and the value of individual resistance to the state’s mechanisms influenced this judicial shift.

d. What might Marshall have done differently in deciding the substantive phase of Marbury if we accept this view?
(1) Strain to construe the constitution to fit the act.

(2) Strain to construe the act to fit the constitution. This is called the “canon of avoidance” – when there is ambiguity in a statutory provision that the court is construing, and one construction would create constitutional difficulties, the canon of avoidance says you should choose the construction that avoids putting Congress in constitutional jeopardy. Marshall could read §13 as not giving jurisdiction, because he saw constitutional difficulties with that interpretation.

e. Two ways of making the argument for democracy.

(1) A procedural democratic argument. It isn’t that people will make these choices better – it’s that they’re entitled to make these choices.

(2) A substantive argument. Which body will do a better job of getting answers?

f. Democratic argument’s connection to deference.

(1) Thayer’s rule of clear mistake: Thayer argues that the courts should reverse the legislature “only when those who have the right to make laws have not merely made a mistake, but have made a very clear one, – so clear that it is not open to rational question.”

(2) Role of a conscientious legislator under rule of clear mistake. A legislator is self-consciously asking herself about the constitutionality of the legislation.

(3) Notion of “two constitutions.” There could be, in effect, two constitutions – a full constitution and a much smaller one that is the Court’s responsibility. There are lots of matters that comprise justice, but the Constitution is a highly permissive document that takes up very few elements of political justice and leaves most of the terrain of government decision-making to political actors. The Court’s job is to enforce the constitution, with most decision-making left to electorally accountable actors whose job is to do justice. Not only is there a gap between the Constitution and political justice, but also one between the judicially-enforced constitution and the constitution itself.

(4) The peripatetic legislator. Thayer, in his article (quoting Cooley), talks about the peripatetic legislator, who may oppose a piece of legislation because it violates the constitution, and loses the debate. Then she is elevated to Supreme Court justice and the same statute comes before her. Cooley and Thayer would say that even without changing her mind as to its constitutionality, she should uphold it as constitutional if a reasonable interpretation of the constitution would support the legislature’s view. That’s the formal definition of deference.

(5) Intersection of this view with Kimel. This view suggests that the Court may have moved too quickly in Kimel to equate its judgment with the final meaning of the Constitution. When the Kimel Court says that Congress has exceeded its section 5 authority, it is saying that Congress has the wrong idea about individual rights.

(6) Application beyond Kimel. The idea that the constitution and the judicially-enforced constitution may not be identical can apply in cases that don’t involve what we would normally think of as justice or rights. When we turn to the commerce clause, an important thread of thought that it is an area that, for various reasons, should be radically underenforced by the judiciary.

(A) Morrison. This makes more interesting and problematic the Court’s decision in Morrison because of this background reflected in Souter’s dissenting opinion.

g. Thayer’s foresight of Lochner. Thayer’s agenda was to produce a very weak jurisprudence. To his credit, Thayer saw the emergence of Lochner, and was trying to create a very pale jurisprudence that would not lead to Lochner. His article may be one of the most cited in legal scholarship because he looked very good due to this foresight.

h. Article IV, §4, the Guaranty Clause. The courts have always held the Guaranty Clause to be beyond judicial review.

B. Political Question Doctrine

1. Baker v. Carr (Supreme Court 1962).
· Facts: Tennessee voters bring suit challenging state statute that apportioned members of the state General Assembly among its ninety-five counties – malapportionment case.

a. Background on malapportionment. State senates generally resisted population as a guide to the number of senators. In California prior to Baker v. Carr, the rule was that no county could have more than one state senator and no more than three counties could be obliged to share more than one senator. In California, the members of the three least populated counties had 7,000 times the voting power of anybody living in Los Angeles County. The same was true in many states with large urban centers. These disputes were always adjudicated in terms of the Guaranty Clause of the constitution, which the Supreme Court had always said was a political question.

· Holding: This sort of Equal Protection challenge is not a political question, but instead a justiciable controversy within the capacity of a federal or state judiciary to reach constitutional outcomes on.

· Background on Brennan (author of majority opinion): His opinion in Baker v. Carr is classic Brennan, in that it takes an extremely broad view of what had previously been tangled, and imposes a clear taxonomy that favors his outcome. Often his results were quite right, and sometimes he brought order in a way that was wrongheaded.

· Luther v. Borden. Luther v. Borden was consistently cited in these cases.

a. Facts: Rhode Island had a governmental structure that looked more like a monarchy than a democracy, and there was a guerilla rebellion. One insurgent was named Martin Luther, who moved to Massachusetts to evade the Rhode Island government. After he had moved, the Rhode Island military invaded his house at midnight. After the revolutionary forces succeeded, action for trespass was brought on behalf of Martin Luther and his family against the Rhode Island forces.

b. Parties’ arguments: Borden et al. claimed an official defense, that they were acting on behalf of the State of Rhode Island, and thus couldn’t be subjected to a trespass action. Luther replied that the mantle of government they were wearing was illegitimate because it wasn’t a republican form of government.

c. Holding: The Supreme Court said that the question whether that government could extend a mantle of political authority to Borden and crew is a political question.

d. Used as precedent: The decision gets repeated in a variety of contexts where the Guaranty Clause is being used in much more modest and tractable terms, like reapportionment cases.

· Marbury v. Madison: There is a reference to Marbury. In this part, Marshall asks whether this is an act “which is only politically examinable.” It is a curious usage. However, it is clear that he has something like the political question doctrine in mind.

· Counter-factual hypothesis. Assume that in Baker v. Carr one of two outcomes happened. In outcome 1, the Court passes over the political question issue, and says that equal protection is not violated. In outcome 2, the Court goes through the same motions as in every other apportionment case, then says that some people have assumed that we have just routinely invoked Luther v. Borden, but we had different, deeper, and much more applicable objections sounding in political objection. Even when translated into an equal protection claim, this is still a political question. Case dismissed.

a. Difference between the two outcomes: The difference is connected with deference. The first decision is a statement about the meaning of the constitution’s substantive norms. The second statement is explicitly not about the substance of the constitution. Instead, it’s a statement about who should enforce this particular constitutional provision. In this limited area, other governmental actors have the exclusive authority to enforce the constitution – it is not for the judiciary to enforce.

· Political question doctrine does not absolve other governmental actors of responsibility to interpret the constitution. Even though a question may be a political question, the Supreme Court does not give them the ability to do whatever they want. They are supposed to find an answer according to their best understanding of the constitution.

C. Jurisdiction Stripping

1. Abortion hypothetical. Suppose Congress were to enact legislation which provided that “no federal court shall have jurisdiction over any claim based upon a woman’s constitutional right to terminate her pregnancy.” Pennsylvania enacts legislation that makes abortion illegal except in certain very limited circumstances. A pregnant woman living in Pennsylvania brings an action in federal district court, seeking declaratory and injunctive relief premised on the unconstitutionality of the state law. You are the federal district judge. The state, invoking the federal legislation, argues that you lack jurisdiction. The plaintiff responds that the federal jurisdiction-restricting legislation is itself unconstitutional.

2. Can you hear the case, at least to the extent of deciding whether the federal jurisdiction-stripping legislation is unconstitutional? The answer is yes.

· Three potential levels of courts to think of for this question: Supreme Court, lower federal courts, state courts.

· Two reasons that the federal judge can hear the issue of whether the jurisdiction-stripping legislation is unconstitutional:

a. Precedent: In Ex parte McCardle, where the Court finds that it lacks jurisdiction, it is able to consider the question of whether the legislation removing jurisdiction was constitutional. Also, in Marbury v. Madison, where the Court determined that it did not have jurisdiction, it assumed the authority to resolve the jurisdictional dispute.

b. Separation of powers. Not letting the court determine whether the legislation limiting its jurisdiction is unconstitutional would raise serious separation of powers concerns.

· Difference between McCardle and Marbury. In Marbury, the Constitution would be invoked to deny jurisdiction. In McCardle, it would be invoked for an argument that there should be jurisdiction.

· Reasons that a court should be able to hear litigation about whether it has jurisdiction.

a. Goes to the very logic of a court of limited jurisdiction. The very logic of a court of limited jurisdiction insists that the court has enough authority to ask whether it has that jurisdiction when there is a colorable claim that it does. You can’t run a judicial system without inherent authority to get in that deep and decide issues bearing on your jurisdiction.

b. Cases dealing with questions of civil procedure prove. For example, civil procedure cases dealing with “arising under” jurisdiction in §1331. In some of the most important precedents, the court decided that it didn’t have jurisdiction. Those cases obviously weren’t just thrown out due to lack of jurisdiction – rather, the precedent regarding whether they have jurisdiction is strong.

· Answer to the argument about language in Article III dealing with Congress’s authority to withdraw jurisdiction from lower federal courts. Once we establish that the lower federal courts are fully empowered in general to engage in judicial review, the building blocks of the position are still available to us. The lower federal courts have to be able to assume jurisdiction in order to decide that they don’t have jurisdiction – like the Supreme Court, they have to be able to get in that deep. If they also have authority of judicial review, they need to be able to ask this preliminary question.

3. If you find that the restraint on your jurisdiction is unconstitutional, can you hear the merits of the case? The answer is yes.

· Lower federal courts not stipulated by Article III. If the enactment limiting the lower court’s jurisdiction is unconstitutional, we’re back in the category of a general federal question case. It would proceed under Article III and §1331. However, the existence of lower federal courts is anticipated as a possibility in Article III but is not stipulated.

a. Historical background. In the midst of the constitutional convention, there was a major debate about what authority the federal judiciary would have. The next day, a non-binding vote said that there would be no federal judiciary. Madison brokered a compromise stipulating that there would be a Supreme Court, which left up to Congress the question of whether there would be lower federal courts. They did not exist until some time thereafter, however.

b. Led to the understanding that federal courts depend on grants from Congress for their jurisdiction. The general understanding growing out of this Madisonian compromise and the language of Article III (“The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish”) led to the understanding that lower federal courts depend on grants from Congress.

· Hypo 1. At time one, §1331 was in place. At time two, the limitation was enacted in a free-standing way. The federal district judge would treat the limitation as nullity and hear the case under his pre-existing jurisdiction granted by §1331.

· Hypo 2. At time one, §1331 is in place. At time two, §1331 is repealed. At time three, Congress re-enacts §1331 with the language “but…” and then the language of the limitation.

· Severability. If the offending language is severable, you can strike it but maintain the §1331 language granting jurisdiction.

a. Separation of powers concern. When Congress passes the law, there is a lot of negotiation, and to change something could create a provision that they never would have passed in the first place. Thus, in theory we could treat the question of severability as within the power of Congress itself. The problem is that Congress rarely deals with this issue, and when it does, severability is dealt with in such a general way that it is difficult to determine what Congress wanted. The Court is thus in a position of asking what Congress would have wanted.

b. Congress can make language non-severable. It could say that a limitation is non-severable. In principle, it should be possible for Congress to create a “doomsday scenario” where the federal courts strike the limitation down only by destroying their own jurisdiction over this case, and perhaps any other.

c. No real difference between first and second hypotheticals above. They may make it easier or harder to make it severable or non-severable, but they both should be severable if there’s room left to sever, and neither should be severable if Congress made its intention clear. In the first example, Congress could make the limitation as though it had struck down and then re-enacted §1331.

d. Federal judiciary tilts in favor of severability. Much national and international business is transacted with the security of the federal judiciary as a place to legislate. It’s almost inconceivable to think that Congress would enact legislation that could so imperil the legal system.

· Supreme Court hypothetical. You are a member of the Supreme Court. The case has worked its way through the state courts of Pennsylvania, P loses in the highest court of the state, and now she brings an action seeking appellate review of the Supreme Court. However, she is confronted with the same limiting statutory language saying no federal court should hear any case based on a woman’s right to an abortion. Does the answer change?

a. Appellate review. When the P selects the state courts, our system is structured in such a way that she can only seek the appellate review of the Supreme Court of the United States, not the lower federal courts.

b. Certiorari. It takes four justices to hear the case on certiorari.

c. Supreme Court gets jurisdiction from the Constitution, not from Congress. The Supreme Court takes its jurisdiction from article III, §1, which states that “The judicial Power of the United States, shall be vested in one supreme Court.” Thus, the “doomsday scenario” where a lower federal court can strike down the limiting legislation only by striking down its own jurisdiction does not exist in regard to the Supreme Court.

(1) Massively expands Supreme Court’s ability to sever language. In a sense, every limitation on the Supreme Court’s jurisdiction is severable, because it’s severable from Article III. Congress can’t force them to reject that which the constitution gives.

d. Obscure reference to this proposition in McCardle. Two paragraphs in McCardle make obscure reference to this proposition. The key language states, “The principle that the affirmation of appellate jurisdiction [by Congress] implies the negation of all such jurisdiction not affirmed having been thus established, it was an almost necessary consequence that acts of Congress, providing for the exercise of jurisdiction, should come to be spoken of as acts granting jurisdiction, and not as acts making exceptions to the constitutional grant of it.” Is this language at tension with the view that the court takes jurisdiction directly from the constitution?

(1) Affirms this proposition. These two paragraphs are subtly a strong affirmation of the point that the Supreme Court gets jurisdiction directly from the Constitution. They say it was almost a necessary consequence that acts providing for the exercise of jurisdiction should come to be spoken of as acts granting jurisdiction. It’s simply a form of statutory interpretation, not the underlying authority of the judiciary.

(2) Example. Imagine there are only five possible heads of jurisdiction, A, B, C, D and E. Congress says that the Supreme Court shall have authority over A, B, D and E. The language in McCardle says that we will read that as though Congress enacted legislation saying that the Supreme Court shall not have authority over C. We come to speak of it as though they were conferring jurisdiction.

(3) Duruzo. This language is a paraphrase of John Marshall’s decision in Duruzo. Duruzo was an early diversity case, dealing with maximum diversity. The parties who wanted a broader diversity reading argued that the Supreme Court took its diversity jurisdiction from Article III, and it has complete authority in diversity cases. In response, Marshall wrote the obscure language quoted above.

(4) McCardle only denied one route to the Supreme Court. There’s language in McCardle that seems to say there is no such thing as an unconstitutional limitation on its jurisdiction. However, there is also language in the opinion suggesting that the legislation only denies one route to the Supreme Court.

· Hypo. There is even worse legislation trying to deny judicial relief entirely to this class of claimants. Does the federal legislature have the power to restrict jurisdiction in the state courts?

a. Abortion rights an extreme example. Were Congress to say that no court could hear claims concerning abortion rights, it would all but obviously violate the due process clause – you can’t deprive constitutional claimants of all due fora. Saying you can only avail yourself of a state forum is one thing, but saying you have no forum is even bigger.

b. State courts get jurisdiction from state constitutions. Unlike lower federal courts, state courts get their jurisdiction from state constitutions and legislatures. The origin of their jurisdiction traces itself to state law sources.

c. Clearer even than Supreme Court judge. The state judge can go back to the state’s grant of jurisdiction, and they are the safest from congressional domination because they clearly get their jurisdiction from a source free of congressional control.

d. States as bulwark of constitutional liberty exaggerated. This freedom from congressional domination led Henry Hart to say that the state courts are the greatest bulwark of constitutional liberty, because they alone are immune to Congressional domination. This is a terrible overstatement. They are invulnerable to Congress’s domination, but are extremely vulnerable to state legislative enactments.

e. Same process as lower federal courts. A state judge might say that Congress’s limitation is unconstitutional, so he can hear the case based on his grant of jurisdiction. However, suppose the state legislature announces that he lacks jurisdiction in this case. The judge then says, “The state court can’t prevent her from having her claim heard either.” Then we get back into issues of severability.

4. Is the statute limiting federal court jurisdiction over abortion rights unconstitutional?
· Yes: Best argument is that it is unconstitutional, but:

a. Not settled.

b. Revisionist view: Although the argument that it is unconstitutional is the prevailing wind, it is a revisionist view. There was for some time in constitutional thought an orthodox view of great permissiveness to Congress’s ability to restrict the jurisdiction of either the lower federal courts or the Supreme Court itself.

· Two orthodox views on Congress’s ability to restrict lower courts’ jurisdiction:

a. Not ideal, but we can’t do anything about it: The first group says that maybe this isn’t a good way for the constitution to be structured, but this isn’t about wishful thinking.

b. Congress’s ability promotes democratic legitimacy: Another group has said that not only are the courts completely vulnerable to congressional control, but it’s a good because there is a real issue of democratic legitimacy associated with judicial review. Congress can silence the judiciary when it feels that they have gotten out of hand. The fact that Congress hasn’t done that can be taken as some kind of acquiescence to the judiciary’s general role in our political life.

(1) Argument is more persuasive during ordinary times. This argument is much more comfortable to make during ordinary times when the jurisdiction of the courts is intact. If Congress has actually stripped the courts of jurisdiction, the argument may be less appealing.

· Essential function argument. 

a. Two essential function observations about need for control over the states:

(1) Control over states essential to nationhood. The general consensus is that the key defect of the articles of confederation was the inability of the federal government to control states. At the constitutional convention in Philadelphia, the framers thought of various methods of control over the states, many of which were robust and unworkable because they applied to a handful of states doing very little business, and would not work for a nation of our size. The Supremacy Clause was adopted to do this job.

(2) Only the Supreme Court is centralized. The Supreme Court is the thin reed on which control over the states hinges. That is especially true when you realize that the Congress has been structured in a way that gives the states great authority over the Congress. The major Madisonian compromise is the compromise over the senate, which is composed to give states qua states control over our political lives. The Supreme Court turns out to be the one entity with control over the states.

(A) Supreme Court jurisdiction more secure than lower courts. The Supreme Court’s jurisdiction is more secure in a structural sense than the lower courts’ jurisdiction. The Supreme Court takes its jurisdiction from the constitution. If Congress unconstitutionally restricts its jurisdiction, the Supreme Court has jurisdiction from the constitution itself.

(3) Conclusion. One thing you really want the Supreme Court to be available for is claims objecting to state behavior on federal constitutional grounds, which claims have been rejected by the state judiciary.

b. In practice.

(1) History. From the Judiciary Act of 1789 until now, at no point has the Supreme Court had all of Article 3, §1 jurisdiction. But the one head of jurisdiction that the Supreme Court has always had is the capacity to review state court decisions that rejected federal constitutional claims.

(2) Article III. Article III secures judicial independence in a strong way, by giving federal judges life-long tenure with no diminution in salary allowed. This is one of the things that the Framers agreed on and really cared about, because of their experience with English judges.

(3) Federalist No. 78. The actual topic of Federalist No. 78 is the importance of judicial independence. Hamilton makes the argument on behalf of judicial review to say that judges who need to take this controversial job have to be protected from the repercussions of their best judgments.

(4) Shows fatal anomaly of highly permissive position. The Framers create a powerful form of judicial independence and care a great deal about it, but the highly permissive position argues that although judges are protected against being fired, the Framers didn’t mind jurisdiction being stripped from them. It’s a bad argument to say that judicial independence distinguishes us from the tyranny of judicial monarchs, but that Congress is free to put a specific matter in the hands of state judges with no guarantees of judicial independence.

c. Alternative tribunal possible. If Congress has created an alternative system of tribunals as effective as the Supreme Court, it’s hard to see what the objection can be. But unless Congress provides this alternative, then the Supreme Court must be available for judicial review.

d. Only applies to constitutional issues. If Congress wants to create statutes and then not have those statutes federally enforced, that’s their judgment. But if Congress tries to cheat on the constitution by removing the oversight of the federal judiciary, that’s not within its competence.

e. Application to hypo. Our hypothetical statute tried to deprive the lower federal courts and Supreme Court of jurisdiction over abortion cases. If the Supreme Court is in place, that’s good enough for the essential function argument. But if Congress were to take both the lower federal and Supreme Court out of the picture, that would be unconstitutional. The Supreme Court would say that this limitation on their jurisdiction is unconstitutional, strike it down and then hear the case. Severability would not arise because the Supreme Court has a grant of jurisdiction from the constitution itself.

f. What about court-packing, which also cuts against judicial independence? Congress can steal the independence of the federal judiciary in a number of ways – not increase the size of judiciary, fund or not fund courthouses, increase or not increase judges’ salaries. It doesn’t follow that any or even all of those are unconstitutional. To make the judiciary completely independent would be to make an unacceptable set of concessions. It would create a leviathan with an independent entity deciding its budget. But the language of Article III with respect to Supreme Court jurisdiction is “exceptions and regulations,” which sounds like tinkering of another kind. We aren’t stretching statutory language – rather, a sensible way to read Article III and this language is that there is an irreducible function.

g. Not embodied in text and enactment of constitution. However, neither is the text at war with this. If it were, the text has important authority. It is a powerful restraint when it speaks in a restraining voice.

h. Is this argument less strong in dealing with claims against federal government behavior? No. The essential function argument is premised on judicial independence. The framers were at extraordinary unanimous pains to make the power of the federal judiciary undiminished due to their bad experience with the English judges. In Federalist Paper No. 78, the ultimate goal is to defend judicial independence. Judges faced with the deeply unpopular job of limiting federal governmental behavior must be protected from facing reprisal. The whole commitment bespeaks the need for judicial independence. Congress driving around it would contradict this.

i. What about an argument that an issue like abortion rights is far from an essential function of the Court? There would have to be a way of devaluing it. What is an impermissible form of argument is to say that this one misguided right is so far from the essential function as to not matter. It seems to give to Congress exactly what the claim of judicial independence was meant to take away from Congress.

j. Akhil Amar. Shows that there is an approach to the essential functions argument that doesn’t turn on broad structural features, but on very precise elements within the text.

(1) Argues that there is a textualized argument for an essential function claim. Akhil Amar (whose approach to constitutional interpretation is hyper-textualist, reading the text with enormous care and finding in it ideas that others have overlooked) suggests that there is a highly textualized argument for an essential function claim. Article III includes a laundry list of matters properly put within the jurisdiction of the lower federal courts or automatically put in the jurisdiction of the Supreme Court, which is divided between cases and controversies. Article III, §2, paragraph 1 begins by saying that “the judicial power shall extend to all cases arising in law and equity under this constitution” and that in each other reference to cases, the word “all” is used. However, in none of the references to controversies does the word “all” appear. Amar suggests that the consistent reference to “all” pegged to case rather than to controversy is the text’s indication that case designations are part of the mandatory irreducible jurisdiction of the federal judiciary, whereas controversies are discretionary with Congress. This shows that there are textual resources for arguing for the essential function argument.

(2) Criticism of Amar’s hyper-textualism. As a textual technique that discovers things so tightly packed into the constitution that nobody else has noticed for a long time, the problem understanding exactly what the authority of a text that needs to be decoded in this way is. Do we imagine that the Framers wrote so obscurely, or that the text has authority even if the ordinary reader doesn’t notice it?

· Selective deprivation argument.

a. Thesis. The selective deprivation argument says that you can’t take too little away. We are pretty clear that Congress can’t overturn a judicial decision just by saying that it’s wrong. Congress shouldn’t be able to accomplish by jurisdiction deprivation what it can’t achieve by ordinary legislation. It’s painting a target on that claim of right, telling state judges to disregard what that claim is. That selective deprivation is unconstitutional.

b. Elements to find a deprivation of jurisdiction unconstitutional under selective deprivation:

(1) Deals with discrete and disfavored, or controversial claims of constitutional right
(2) Deprivation under circumstances plausibly perceived to be hostile congressional acts toward the judiciary’s stance

(3) Other governmental actors are likely to disregard the judicial decision
c. Regulatory takings example. For a long time we had an anomaly by which these claims were most often successful before state courts. Since it’s a regulatory taking, you might think it involves familiarity with state and local circumstances such that it’s better decided in state courts. If Congress decided to have takings cases removed from the federal courts, that would not be an unconstitutional selective deprivation, because it isn’t painting a target on these claims of right encouraging state judges to ignore federal doctrine. Rather, it’s a judgment saying that this should be heard in state courts.

(1) Contrast to abortion example. On the other hand, abortion would be something that should not be taken out of the federal courts’ jurisdiction under this analysis, because it’s inviting the courts to ignore constitutional rights. When the lower federal courts alone are deprived of jurisdiction, it would flunk the selective deprivation argument because it would leave questions of constitutional rights in some peril, and Supreme Court review may not be enough to vindicate constitutional rights in a hostile climate.

d. School of thought that deprivation of jurisdiction fosters democracy. This school would be very critical of the selective deprivation argument. There are two responses to this school of thought:

(1) Judiciary not in need of special democratic legitimacy. This is argued throughout the course of the semester.

(2) Not ideal mechanism. If you believe that legislative override of judicial decisions is a good thing, this would not be the machinery anybody would select for the democratic override. This is shown by Roosevelt’s attempt at court-packing as an attempt to pass New Deal legislation. He didn’t just remove federal jurisdiction because instead of having one Supreme Court, there would have been justices of 48 states applying their own interpretation. The one thing worse than having legislation struck down is to have 48 different versions of the New Deal. The uniformity of interpretation and constitutional judgment that the Supreme Court can bring is absolutely crucial.

· Federalism jurisdiction-stripping hypo. What if Congress said the Supreme Court is taking an extreme role over federalism, and it took the ability to adjudicate federalism away from the Supreme Court? They argue that they want to do that in order to increase rights (i.e. age discrimination).

a. Would contradict courts’ enforcement role. Congress can’t simultaneously ask the federal courts to do its business in a certain area but not ask deeper constitutional questions about the business they are doing. It couldn’t ask a court to enforce the ADEA on the one hand but say that when it does so, it can’t ask questions about the constitutionality of the legislation. In the case of the Violence Against Women Act, it’s not immediately clear what the advantage would have been to create a federal cause of action but maintain the action only within the state prosecutorial and judicial system.

D. Constitutional Amendment

1. Methods of amending the constitution.

· Four methods of amending the Constitution.

a. Proposal. Two methods of proposing constitutional amendment. Either two-thirds of both houses of Congress can propose a constitutional amendment, or else the legislatures of two-thirds of the states can call a convention to propose an amendment.

b. Ratification. There are two methods of ratifying the proposed amendment. It can either be ratified by the legislatures of three-fourths of the states, or else three-fourths of the states can ratify it by special conventions.

c. Only one of these routes has been used. Only one of those routes has ever been used in the history of the US. The exclusive mechanism for constitutional amendment has been proposal by the Congress of the United States and ratification by the legislatures of the states.

· Question marks in the law of constitutional amendment. Two things happened in the process of attempts to pass the Equal Rights Amendment (ERA).

a. Congress attached a time limit of seven years to the ratification process. Then when that time went by, Congress attempted to add another seven years. We don’t know if Congress can do that without starting the count over again.

b. Some states tried to rescind their ratification. We don’t know if they can do that. And in one state, the legislature ratified the amendment, then tried to withdraw it and the lieutenant-governor attempted to veto that rescission. We don’t know if the veto is legitimate.

c. Political question doctrine may apply to these problems in amendment law. The Supreme Court suggested that these niceties of amendment law were political questions and not subject to judicial review. But this was mainly dictum and nobody knows if they are judicially pronounceable.

· 27th Amendment. The 27th Amendment was proposed in 1789 and Congress did not at that time put deadlines on ratification. Over the years, various states ratified it, and it was a few ratifications short. A University of Texas law student discovered this and spearheaded the drive for ratification. The question is whether the doctrine of laches attaches. The official archivist of the Constitution announced that the Amendment was now ratified. He’s the only person who has ever declared this, but it’s not a trivial question.

2. Can a constitutional amendment ever be unconstitutional?
· Anomalies in Reconstruction Amendments. First, the legislatures were hand-picked by the federal government. Second, the federal government required the states, as a condition for readmission, to ratify the amendments.

· Two substantive possibilities for constitutional amendments being unconstitutional:

a. Unamendable portions of constitution. There may be portions of the Constitution which announce themselves as unamendable.

b. Substance at the heart of the legitimacy of the Constitution. One might hold the view that some substance is at the heart of the legitimacy of the constitution and transgressing it would be intolerable. For example, you might see free speech as a predicate to the legitimacy of the constitution, so the constitution’s content can’t be frozen by preventing people from talking about its legitimacy.

· The constitution’s constitution.

a. Equal suffrage in the Senate. Article V announces that equal suffrage of states in the Senate cannot be amended without consent. What if the constitution is amended by striking that provision? Does the constitution have a constitution consisting of Article V plus other illimitable elements of constitutional justice?
b. Does the constitution own the people or do the people own the constitution? Whether there is a piece of the constitution that is the constitution’s constitution raises a more serious question – how is it that in a democracy, a constitution can ever bind the people? That attaches to the whole of Article V, which specifies a procedure that is quite curious and in some ways undemocratic. The constitution is extremely hard to amend. The 2/3 of the states and 2/3 of the houses of the Congress requirements make it possible that wide majorities would favor constitutional change and it would be impossible. A grouping of states that represents a very small section of the American population could block an Amendment.

· Bruce Ackerman. Skepticism over whether the constitution is democratically appropriate has led Bruce Ackerman at Yale to argue that the constitution can be, and has been, amended by non-Article V mechanisms, and that is entirely appropriate because in a democracy, the people own the constitution – the constitution doesn’t own the people.

a. Three major constitutional events. Ackerman describes three major constitutional events:

(1) Founding of constitution.

(2) The Reconstruction Amendments. The form of Article V was followed, even if Congress coerced the Southern states into accepting the Reconstruction Amendments.

(3) The change in the Court’s heart regarding New Deal legislation. He thinks that there was in essence a New Deal amendment.

b. Constitutional “moments.” American politics runs on two tracks. There is ordinary politics, and constitutional “moments.” Characteristics of constitutional “moments”:

(1) Major attention by the American public to politics, in contrast to their regular passivity.

(2) A broad consensus emerges, indicated by a series of elections.

(3) That consensus produces a constitutional amendment (through Article V or otherwise).

c. Importance of characterizing New Deal shift as an Amendment. Level of deference. If your view is that an amendment has been enacted, you as a sitting judge you are bound by that in a different way than you would be bound by mere stare decisis.

d. Problems with Ackerman’s view.s

(1) No text of amendments. In a case like the 1937 New Deal amendment, we don’t have a text or any idea what the amendment might be.

(2) People didn’t think they were changing the constitution. No matter how fervently people felt about the issue, they didn’t think that they were changing the constitution – it wasn’t an articulate period of constitutional change, and seems a poor structure for moving the constitution forward.

(A) Example of difficulty: Reagan revolution. It produced a great shift to the right in American political life. Does that mean that there is a constitutional change making some forms of welfare unconstitutional?

(3) Not an accurate portrayal of constitutional change pervasively. Political activity often precedes judicial activity, but Ackerman assumes the Court comes in last. Sometimes it is accurate, but sometimes the Court is an important protagonist of political or social change.

(4) Only tempted to characterize things this way if you believe there is a strong normative objection to Article V. To the extent that Article V is favorable (see below), the motivation in favor of a view like Ackerman’s is reduced.

e. Problem with the term “the people.” The term that is most misleading is the term “the people” and what it means in a democracy for the people to want something. Seldom do all the people agree about anything. The idea that the people have a view is in some important sense artificial.

(1) The question is which representation of “the people” should satisfy us that constitutional change has taken place. One way of perceiving Article V is that it is the constitution’s specification of what a representation of the people must be for purposes of constitutional change. Is the obduracy to change that Article V puts in place undemocratic or subject to some other criticism?

(2) No magic in majority rule. Whatever else is true about what is or is not an adequate representation of the people, we shouldn’t think that there is magic in majority rule. The simple arithmetic of majority rule does not describe an adequate representation of constitutional change. In Ackerman and Akhil Amar there is some sense of the magic of majority rule.

f. Two reasons Article V is a plausibly attractive representation of the people.

(1) The temporal element. Some mechanism which makes the constitution obdurate to change is arguably a very good thing:

(A) Basic stability.

(B) Original method of drafting. The most important thing about amendment rules is the pressure it puts on drafters. If we have reasons to suppose that the constitution will resist change, there are a couple of features to the way in which we will inscribe that constitution. First, there will be a certain generality of perspective of a kind that is very attractive when thinking about propositions of justice. We won’t think about our immediate circumstances, but circumstances over our life, for our children and for our grandchildren. We are in some way taken out of narrow self-interest. Second, we’ll be drawn to principles that concern long-term matters rather than the short-term, and we’ll be prone to talk in quite general terms. This is a good thing because it will invite and require the partnership of a judiciary.

(2) The spatial element. The particular way the constitution was made obdurate (super-majority of states) is because the states are reasonable proxies for cultural differences. Religious affiliation, industrial vs. farming commitments, high vs. low tolerance of pornography all have state or regional distortions. Requiring a super-majority of the states is a way of demanding a broad consensus of value and perspective.

g. Constitution’s mechanism for change can sometimes be intolerable. But then the best way of thinking about this is not that you can amend the constitution by its own rules or other ways, but rather that the constitution has broken down. That is a kind of constitutional breakdown that enables you to step outside the constitution.

(1) Reconstruction as illustration. Reconstruction is a perfect example of that. The Southern states had treated African-Americans as property and were standing firmly in the way of constitutional change that seemed critical, but the rules for constitutional change couldn’t work because they required a super-majority of the states. On this account, the Reconstruction Congress could step outside Article V in any way it chose. Interestingly enough, they chose a mechanism that conformed to Article V as much as possible – a charade in the name of Article V.

E. §5 of the 14th Amendment 

1. Background to City of Boerne v. Flores.

· Sherbert v. Verner. In 1963, the Supreme Court decided Sherbert v. Verner. In Sherbert, P was a Seventh Day Adventist who observed Sabbath on Saturday, as a result of which her job was terminated. She applied for unemployment insurance, and the state denied it on the grounds that she had not maintained employment that was available to her, but instead had rejected such employment without good cause. The tribunal dismissed her religious considerations as not sounding in good cause. The Supreme Court said that this refusal violated the free exercise clause of the constitution.

a. Sherbert’s holding: Whenever a state puts a religiously motivated person in a choice between conforming to the dictates of their religion or suffering the loss of benefits/imposition of burden, it substantially burdens an individual’s free exercise of religion, and its act is unconstitutional unless justified by a compelling state interest.

b. Compelling state interest test. There are tiers of scrutiny familiar from equal protection doctrine:

(1) Rational basis. Normally, when challenged under the Equal Protection Clause, legislation must have a rational relationship to a legitimate government interest. Not only is that test by its terms permissive, but is almost always applied so permissively the application will invariably find that the law valid.

(2) Compelling state interest. The compelling state interest test asks that the law be necessary to the achievement of a compelling state interest. Nobody knows how far a state interest must go before it is compelling. The real problem, though, is the necessity leg, which says that there must be no other plausible way of achieving the interest. The compelling state interest test in its native environment (the Equal Protection Clause) and its normal classifications (express racial classifications) is as ruthless as the rational relationship test is permissive – there are very few exotic instances where the compelling state interest test has been applied and the law has been upheld. One of the criticisms of the tiers of scrutiny is that these purport to be tests, but they actually seem to be answers to the questions.

(3) Very potent in context of Sherbert. In the context of Sherbert, the compelling state interest test seems potent, because it suggests that every time a law conflicts with religion, the religious person is not obligated to obey the law. This is a very unfamiliar idea – that religious persons create microcosms for themselves.

c. Application of the Sherbert rule. This robust constitutional interpretation is laid down in 1963 and remains the law in 1990. But for these 27 years, religiously motivated claimants almost always lose. Either the courts find a special ground why this is not the kind of law that the rule applies to, or else they find that the compelling state interest test is satisfied – which is news indeed, because this test was characterized by one scholar in the racial context as “strict in theory and fatal in fact.” But in the religious context, it was strict in theory and feeble in fact.

(1) Supreme Court jurisprudence. Only two sets of claims prevailed at the Supreme Court level. One claim is three other unemployment cases (the Sherbert Quartet). The other case is Wisconsin v. Yoder, where the Supreme Court holds that the Amish are entitled to take their children out of an orthodox school curriculum at the age of 14, even though Wisconsin mandates schooling until the age of 16. Many people question the case on a variety of grounds. First, many people think those extra two years are like an Amish curriculum. Second, many think it is just wrong. But if you put your hand over Wisconsin v. Yoder, it is a rule only for unemployment discrimination cases.

· Employment Division Department of Human Resources v. Smith. This background sets up an inflammatory decision by the Court in 1990. The question is whether members of the Native American church in Oregon are entitled to use peyote during their worship. The Supreme Court decides that members of the Native American church are not constitutionally entitled to an exemption for the ingestion of peyote. Five justices, in an opinion written by Justice Scalia, say essentially that Sherbert was never the rule, and it is inconceivable to think that it could be the rule. Four justices disagree strongly. They look at Sherbert and say you can’t get in the way of someone’s religiously motivated conduct unless you have a state interest of the highest order. O’Connor argued for this latter test but found it met by the peyote ban. Thus the decision was 6-3, but there was a 5-4 split on what the law is. The formal rule is clearly what the dissenters say, but the reality is clearly what the majority says. Smith aligns itself with what the Court was doing and not what the Court was saying.

· Religious Freedom Restoration Act. A coalition of groups with some interests in constitutional rights or religious liberty formed a massive coalition, went to Congress and got RFRA (Religious Freedom Restoration Act) signed into law by President Clinton.

a. Provisions. RFRA imposed a strong version of the Sherbert test. It purports to return religious liberty to what it was pre-Smith, and cites Sherbert and Yoder as examples of what it was pre-Smith. As a judge, you would have to decide under RFRA whether to follow what the Court did or what the Court said. Taken literally, though, RFRA would make the rule what was nominally the rule under Sherbert.

2. City of Boerne v. Flores (Supreme Court 1997).

· Facts: There is a Catholic church in a historically designated zone in Boerne, Texas. The church wants to expand, and is denied permission to enlarge its building on the grounds that it is inconsistent with the historical zone. They challenge under RFRA.

· Holding: RFRA is unconstitutional. It fails the congruence and proportionality test because it actually attempts a substantive change in constitutional protections.

a. Substantive vs. remedial power. Substantive is power to define. Remedial is power to enforce. The Court notes that Congress has remedial and not substantive power.

· Stevens concurrence: Stevens says RFRA is unconstitutional because it independently violates the Establishment Clause.

· §5 of the 14th Amendment.

a. Similarity to other Reconstruction Amendments. In essence it is the same as §2 of the 13th Amendment and §2 of the 15th Amendment. The structure of §5 is that Congress shall have the power to enforce the substantive provisions of the 14th Amendment.

b. Incorporation of the Bill of Rights. After Reconstruction, we came to the idea that the 14th Amendment incorporates the provisions of the Bill of Rights and makes them applicable to the states.

· Dilemma in interpretation of §5. If all that is meant by §5 is that Congress can restate the substantive guarantees of the 14th Amendment, it’s unclear what it means to have the power to enforce something – they would just be restating a legal norm that the constitution puts in place. On the other hand, if all they can do is enforce the substantive provisions, by what logic would they enforce those substantive provisions?

a. Katzenbach v. Morgan. The Court references a case that was taken to be the rule until Boerne – Katzenbach v. Morgan, which upheld a small provision within the Voting Rights Act of 1965.

b. Striking down unconstitutional legislation. The Court seems to have in mind the following model:

(1) Court final authority on constitutional rights. What we call rights are people’s claims that those constitutionally mandated states of affairs take place. At least as to these kinds of rights (the kinds of rights implicated in Boerne itself), if there is a disagreement between the Court and Congress as to the meaning of the Constitution, the Supreme Court is the final authority.

(2) Congressional legislation. Congress can pass legislation that is in service of those rights. In enforcing the constitution Congress can outlaw some behavior that the Court would treat as entirely constitutional on the grounds that it is exercising its power to help to achieve what the constitution mandates. Congress can go further than the Court in outlawing some behavior that the Court would not find unconstitutional to help achieve what the Court would recognize as a mandated state of affairs.

(A) Gender segregation hypothetical. The Court believes that although separate but equal facilities were not necessarily unconstitutional on gender lines in high schools. The legislature decides that it is impossible to have an equality standard in separate high schools and passes a law saying that public high schools cannot separate people based on their gender. Congress says that they understand that separate and equal is constitutionally valid, but they don’t believe it’s possible to maintain equality. Thus, they are passing a prophylactic measure that bars gender separation in high schools. It wouldn’t be that the constitution allowed separate high schools, but rather that it mandated equal high schools, and it was helpful to the constitutional notion of equality to prohibit separate high schools.

(B) Constitutionally mandated state of affairs. The legislature’s target has to be something that the Court would agree is a constitutionally mandated state of affairs.

c. Congruence and proportionality test. This seems an appropriate response to a job at hand. It is quite plausible for the Court to say in Boerne, “It’s not reasonable that this is a sensible prophylaxis against something that the Court would agree is a target, but rather a disagreement between the Court and the Congress.”

(1) The test. This legislation must be reaching for what the Court would recognize as a mandated state of affairs. This tests for whether it can reasonably be understood to have an instrumental relationship to what the Court would acknowledge to be a constitutional requirement.

(2) Means and ends. Congress has some important latitude in fashioning means to achieve the constitutionally-mandated target.

(3) Strong argument that gender segregation hypo would pass this test.

(4) Argument for RFRA is weak. It’s hard to say that RFRA sounds in prophylaxis against a target that the Court would say is a mandated state of affairs.

d. Congress’s power at the margin. The best way to understand Congress’s power at this margin is to distinguish between cases where Congress is acting as the Court’s partner, and those where Congress is acting as the Court’s adversary.

3. Problems with the dichotomy created by the right vs. remedy formula.

(1) Distinction doesn’t carry the weight required of it.

· Other distinctions have gone awry. For example, they went awry in civil procedure’s “Erie problem.” The minute you try to depend on these distinctions, they are difficult to apply and may in critical ways be incoherent. Right and remedy is almost surely one of those.

· Brown v. Board of Education. Suppose we looked at the proposition in Brown v. Board of Education that racially segregated facilities, in the context of the South in the 1950s, are unconstitutional. We ask whether this was a mandated state of constitutional affairs, or if it was really instrumental to the achievement of a mandated state of affairs. Someone might say there is nothing inherently wrong with separating people in schools – gender and race may be important under some circumstances, just not these. Thus, there is something historically contingent about the role of race in prompting segregation, bespeaking the suggestion that the real state of constitutionally mandated affairs is equal citizenship, and this rule is really instrumental to the achievement of a broad understanding of equal citizenship among Americans.

a. It doesn’t seem clear whether to describe that rule as a constitutionally mandated state of affairs.

b. Different theories about Brown. There are a number of theories about Brown – for some of them, the primacy of the Brown rule will make it look more like the thing that Brown requires. In difficult cases, we should doubt whether it is a constitutionally mandated state of affairs or instrumental to a constitutionally mandated state of affairs.

(2) Evolutionary jurisprudence.

· View of constitution not static. Our modern constitutional tradition in an area like constitutional equality is not static. We hope that it is progressive (improving in nature) and the Court should be doubtful about many of its judgments at the margin. Plessy v. Ferguson grudgingly gives way to Brown v. Board of Education, and the Court’s views on gender are revised in the 1970s.

· Congress as a possible partner in understanding constitutional norms. The right vs. remedy distinction means that the Court is closing the door on a possible partner in understanding Constitutional norms, when its own understanding of its own work is that it’s a work in progress.

(3) Gap thesis. The Court shouldn’t have final say if its own limited institutional reach heavily influences its say.

· Overview of the gap thesis. Justice is the broadest category, with the constitution inside it. The constitution, in turn, is significantly broader than the judicially enforced constitution. Under Thayer’s clear mistake doctrine, the Court only strikes down legislation when the legislature has clearly acted against core principles of justice. The deference doctrine is recognizes that what is judicially enforced is not as broad as the constitution itself. Thus, the peripatetic legislator upholds legislation that she vigorously opposed while in Congress if it doesn’t violate the clear mistake rule.

a. Equal protection. We could say that sweeping state indifference was a kind of injustice appropriately thought of as part of the constitution. That would be a clear instance of disparity between the judicially enforced constitution, constitution as a whole, and justice as a whole.

· Implications for division of labor between Congress and the Court.

a. Political safeguards on Congress. Political safeguards of federalism include the Senate.

b. Court poorly set up to enforce matters of federal authority. It is difficult to know what is important to the federal government – it’s largely dependent on legislative judgment and legislative will.

c. Commerce Clause example. The “traditional governmental functions” test developed in National League of Cities v. Usery (1976) and culminating in Garcia (1985) is an example of this. The Court soon found that “traditional governmental functions” is an ongoing question of modern political life, and stopped utilizing this doctrine. It didn’t renounce the constitutional idea that some exercises of authority might intrude on state sovereignty. Rather, it renounced its ability to rule on them.

d. Equal Protection example. Equal Protection doctrine, in any affected form, reaches a tiny set of cases of governmental inequality. We have a jurisprudence that singles out a number of groups – race, gender, etc. Also, it reaches a few activities, such as voting. But when you get outside a very narrow circle of constitutionally protected groups, Equal Protection stops working and you apply the rational basis test. There are two ways to try to account for the very narrow focus of Equal Protection doctrine. One very narrow account might be that it’s only extreme and chronic patterned inequalities that violate the constitution. Another view is that the constitution does apply general standards of equal treatment, but the judiciary only enforces these very narrow focuses when their violation becomes vivid, because judicial enforcement is only practical and sensible in a narrow set of cases. If we adopt that second view, we’d have a very specific claim about the gap between the judicially enforced constitution and the constitution as a whole.

· Constitutional division of labor. There is a division of labor between the judiciary and others past the judiciary. If we’re to adopt this division of labor idea, Boerne’s suggestion that the Court has exclusive and final say about the meaning of the constitution and Congress’s role is merely implementive is a poor one. If there is a division of labor, in some cases the Court should welcome Congress’s participation because it recognizes that its doctrines don’t carry the full weight of the constitution. The strongest version is the political question doctrine.

· Relation to Boerne. Our model overlaps Boerne in important ways, arguably consistent with what the Court says in Boerne, but is more subtle and attractive insofar as it takes account of these difficulties. It should really matter whether we can understand Congress as cooperating with the Court or putting itself in a position antagonistic with the Court. The Court should welcome Congress as its partner, but insist that Congress should not become its adversary.

4. Cooperative vs. antagonistic cases.

· The peripatetic judge. Let’s imagine that the Supreme Court made a ruling of constitutional substance at time one. Suppose as in Smith it says that Oregon’s laws which deny members of a Native American church the right to use peyote are constitutional and there is no constitutional requirement to provide an exception for members of the church. A member of the Court has resigned her position as a Supreme Court justice and become a member of the US Congress. RFRA is presented to her.

a. Test. The cooperative vs. antagonistic distinction can be addressed by asking the following question: Could she, as a legislator, vote for the bill in question, even though she was still skeptical of its constitutionality as a member of the Supreme Court? If she could in good conscience support the law, then that law represents Congress as partner, acting cooperatively with the Supreme Court. If she finds a substantial conflict between her views as justice and the laws implemented as legislator, then that is an indication that Congress is setting itself up as the adversary of the Supreme Court.

· Boerne as adversarial. Boerne is a fair candidate for the idea that Congress was acting as the Court’s adversary. At a minimum, the majority of the Court in Smith was deeply opposed to the idea that religiously motivated persons should be entitled to make their own microcosms of law, and yet that’s exactly what RFRA would have done.

· Kimel as non-adversarial. Kimel looks like a good candidate for thinking that Congress was offering itself as the partner of the Court – it was taking an enlarged view of constitutional equality.

a. Final word about age discrimination not written. In Kimel, the idea that the final word had not been written about age discrimination seems plausible. There are no decisive reasons why injustice based on age as a proxy should be winked at by the constitution.

b. O’Connor uses rational basis model. If you believe the reason for using the rational basis model is the Court’s ideas of proper institutional roles, we should think of the whole area as involving underenforcement over the terrain. If we take that view, we are in a position to say this is a good example of a case insisting that its view of Equal Protection doctrine is not comprehensive of the constitution. It has made a mistake in not taking Congress as a partner in fleshing out its idea of constitutional equality.

c. Morrison not as good a candidate as Kimel. §5 power is held unavailable to Congress because the 14th Amendment is addressed itself to the behavior of states, and the Violence Against Women Act addresses itself to individuals. Thus, Morrison is not an especially good candidate to claim that it too lies along a progressive sphere as Kimel might.

· Kimel more wooden than Boerne. Boerne is at pains to emphasize that the prior outcomes were valid, and the generosity with which it will view constitutional efforts. They say that this law steps over the boundary, and it seems that the law in Boerne does indeed step over the boundary. But Kimel doesn’t look that way – in Kimel the dichotomy is taken woodenly and applied. O’Connor and her majority strike the ADEA down in Kimel although it seems a strong candidate for partnership.

· Congress only the Court’s adversary when abrogating rights. Congress is the Court’s adversary when the Congress is acting contrary to rights provided by the Court. They can’t readjust the constitution in any dimension.

· At odds with originalism. This idea will seem much less attractive when someone thinks there are unwavering truths about the constitution. Originalism is much less susceptible of this idea of evolving constitutionality. An originalist needn’t have simple rules. However, there is a tendency to associate the appeal of these arguments to these methodological views.

5. O’Connor’s argument in Kimel about Congress’s findings of fact.

· Two closely related arguments. First, she says that the ADEA flunks Boerne’s proportionality and congruence test – Congress has failed to identify a “target” of unconstitutional conduct to which the ADEA bears a relationship of proportionality or congruence. Second, she says that Congress made no findings of fact to establish the existence of the right kind of target of unconstitutional behavior. What could Congress have looked for and found to satisfy O’Connor that it was proportional?

· The missing term in O’Connor’s argument. It seems there is a missing term. It says there is no evidence that this rises to unconstitutional proportions. The one thing that Congress isn’t going to find is bits of legislation that come with a label that says “unconstitutional”. Thus, in an important sense there is a missing term – what kinds of findings of fact would convince Justice O’Connor and the majority that there was indeed unconstitutional behavior by the states?

a. Hypo: Two researchers do a sophisticated sample of tests on state trooper populations nationwide and conclude that if you look at the group between 50 and 60, there is a measurable but small statistical difference. A vast majority of them are being dismissed when fully competent to do all things required. Would that satisfy Justice O’Connor? If not, what kind of evidence should there be?

(1) O’Connor’s language. O’Connor quotes some very strong language from the rational basis test. “Facts on which the classification is apparently based could not reasonably be conceived to be true…” All of those modifiers bespeak enormous generosity to the legislature. All the decision-maker has to do is have a reasonable idea based on general information. It leaves one wondering whether Congress could have done homework of that kind. The rational basis test is virtually always endorsing of the legislation measured against it.

(2) One possibility: Not much of serious constitutional value at stake. This test is just a rather awkward way of saying that the constitution doesn’t speak of the kind of injustice that might be done to a police officer forced to retire, perfectly healthy, at 50 years of age. This view would explain why nothing that Congress found could really help, because the Court says they don’t think this kind of injustice has a relation to the Constitution.

(3) Another possibility: It is the legislative domain. The Court could be saying that the legislature made this decision, and you are able to change it through the legislature if you so desire. But that’s exactly what happened in Kimel, and the unelected Supreme Court struck it down. Once we start moving in the direction of this argument, it is very much an argument about the limit of the judicial role in constitutional values, not the broader role of constitutional justice.

(4) Another possibility: The originalist position. An originalist might say that this amendment was enacted for race and has been grudgingly extended to areas much like race. The Supreme Court last term, while deciding Kimel, took a much different view of Equal Protection. They said it could apply to a class of one – there doesn’t have to be historical disadvantage.

· Rational basis test vs. reasonable necessity test.

a. Objection to the distinction. The objection is that they aren’t light years apart. O’Connor doesn’t really show that the reasonable necessity standard is disproportionate to the harm of the rational basis test.

b. O’Connor’s response. O’Connor would reply that Congress has to be convinced that there are lots of instances where state practices flunked the rational basis test but for whatever reasons eluded detection. What it means is that Congress and the Court must be persuaded that there are numerous instances of unconstitutional behavior and Congress’s broader legislation is seen as a prophylactic mechanism for those numerous instances of unconstitutional behavior. Unless you imagine states trying to get at older people, they aren’t going to flunk the rational basis test. It’s really legislative madness that is being described. She’s naming as the target something that presumably doesn’t exist.

6. Jones v. Alfred H. Mayer Co. (Supreme Court 1968).

· Facts: Plaintiffs alleged that Mayer had refused to sell them a home solely because one of them was black, and claimed that this violated 42 U.S.C. §1982.

· Holding: Court held that statute barred private racial discrimination in the sale of property, and “thus construed, [it] is a valid exercise of the power of Congress to enforce the Thirteenth Amendment.”

a. Refusal to sell on basis of race violates 19th century Civil Rights Act. The Court said even if the Fair Housing Act isn’t applicable, the best construction of the 19th century Civil Rights Act is that it prohibits a private person declining to sell real estate to someone because of the buyer’s race, and in particular because the putative buyer is African-American.

b. Badges, incidents and relics of slavery. The Court said that Congress does have that authority because the inability to buy property due to race is a badge, incident or relic of slavery. The 13th Amendment, they said, outlaws slavery. Pursuant to §2 of the 13th Amendment, Congress shall have the power to enforce this article by appropriate legislation. Since the inability to buy real estate is a badge, incident or relic of slavery, it is appropriate for Congress to legislate against discrimination in housing broadly conceived.

· Court doesn’t believe that §1 of the 13th Amendment makes private racial discrimination unconstitutional. The Court clearly does not believe that §1 of the 13th Amendment makes private racial discrimination unconstitutional. After Jones, a decision made this clear – Moose Lodge, in which a black P sues a Moose Lodge for refusing to admit blacks as members or guests. One claims is that the Moose Lodge violates the 13th Amendment. This private act is held not to violate the constitution. No observer believes that the Court at the time of Jones believed that §1 of the 13th Amendment prohibited private acts of racial discrimination as opposed to abolishing the institution of involuntary servitude. But the Court says that Congress in the name of abolishing not just slavery but also the badges, incidents and relics of slavery can outlaw private racial discrimination.

· Language of “badges and incidents.” It comes from the Civil Rights cases, which are ungenerous to federal power. Jones v. Mayer repudiates, to the degree of its broad grant of authority, the Civil Rights cases. The interesting thing linguistically is that in the Civil Rights cases the words “badges and incidents” appear. Jones adds the word “relics.” 90 years after the Civil Rights cases, the Jones court was likely painfully aware of the grotesque residue of slavery. Jones gives Congress the ability to ferret out the remains of these awful chunks of legal history.

· Is Jones in trouble post-Boerne?
a. Argument that Jones is in trouble. The structure of Boerne and Kimel is that the Court would have to acknowledge as a constitutional norm something before Congress can enact it in its remedial stance. In Jones, they name the act of slavery and allow Congress to define any act.

b. Defense of Jones. One answer is that slavery was a massive, grotesque institution that has left a harm. The harms that slavery engendered are enduring, pervasive and tentacular. Although Congress’s role is purely remedial, the scope of remedial authority is measured by the harm to be addressed.

7. The “missing argument” in Morrison.

· Due process clauses in 13th and 14th Amendments are essentially the same. Thus Jones can be likened to the situation in Morrison.

· Tentacular nature of discrimination against women. For several centuries, under formal state rules women were to varying degrees considered the property of their husbands, most states gave husbands limited rights of corporeal chastisement of their wives, there was a marital rape exemption in every state, women could not attend many elite state colleges, and couldn’t vote or hold office. They were the victims of a broad regime that treated them as distinct and disfavored members of the political community. These broad harms give rise to broad remedial power by Congress.

· Discrimination derived from the state. The state action is several centuries of an unjust regime of state law. Why don’t we think of that period of state-sponsored injustice as leaving behind an enduring, pervasive and tentacular harm and say that Congress’s authority is measured by the breadth of the harm with which it has to contend? Is it plausible to think that the vulnerability of women to the violence of men may have its genesis in this legal system? Should an argument like that be available in Morrison as well?

a. Alternative view is looking for state action one time too many. The 13th Amendment is understood by the Court as just abolishing slavery. But pursuant to Jones, Congress has the ability to combat the badges, incidents and relics of slavery. We got from slavery to that by virtue of the harms dislodged by slavery. Likewise, if there was state action in the genesis of the harms suffered by women, that should be sufficient to meet the state action requirement – otherwise we are looking for state action in both the genesis of the harms dislodged, and also in the ongoing harms.

· Responses to arguments against this position.

a. There needs to be a clearer constitutional commitment to gender equality – there were three constitutional amendments regarding slavery before Jones.

(1) 19th Amendment. The 19th Amendment grants the right of suffrage to women. It’s unclear of how it should be read.

(2) Post-1970 commitment to gender equality. It has been very clear, starting in 1970, that our commitment to equal protection includes a robust commitment to gender equality. The fact that it attaches to the Equal Protection Clause in modern times doesn’t seem to diminish its stature as a matter of constitutional commitment.

b. Women’s rights are already taken care of.

(1) Congress can best determine whether there is a need. If we imagine that this is a problem Congress can address, it seems to be Congress’s best call as whether there is a need.

c. Difference between current and past state action.

(1) The claim doesn’t depend on there being ongoing violations, any more than Jones is dependent on there being continuing slavery. The harms endure, not the constitutional wrong itself. Asking about ongoing state action is asking the question once too often. You ask whether there was state action in the genesis of the wrong. It isn’t clear why state action should attach at the remedy phase – at the remedy phase we ask whether there is a constitutional vice implicating state action.

d. The federalism problem – why should Congress address it rather than states?
(1) Reconstruction amendments took the status of US citizens out of hands of states. The Reconstruction Amendments took the status of citizens of the US in general and African-Americans in particular out of the hands of the states. Once we’ve assimilated women to equal protection, it seems as though we’re dealing with exactly the same constitutional provisions and normative impulses.

8. Argument for positive right to obliterate race and gender fault lines. Prior to Boerne and Kimel, one could have argued that governmental entities in the US have an affirmative constitutional obligation to remedy deeply entrenched patterns of injustice, especially those that are entrenched by governmental participation. In particular, they have an obligation to remedy the fault lines of race and gender in American society. The government has not merely the obligation not to perpetuate these fault lines, but an obligation to obliterate the fault lines of race and gender. You would argue for a constitutional claim that is rare – a positive or affirmative right.

· Compatible with underenforcement analysis. When you’re talking about government not eschewing some form of activity but taking on responsibility, you have serious problems of strategy that in some sense clearly belong to legislatures rather than courts. How could a court decide how it’s best for a governmental entity to address this kind of situation? To the extent that these protections cost money, who has to pay? These cannot be up to the judiciary – they are legislative questions. The argument is that the way to understand Katzenbach, Jones and Morrison is that when government acts to undo entrenched patterns of injustice within the society, it is acting exquisitely within the boundaries of constitutional authority – it’s actually carrying out its constitutional obligation. On this account, the fact that the Court only enforces the abolition of slavery against true slavery but encourages the Congress to address the badges, incidents and relics is classic division of labor in an underenforcement model.

· Issues of strategy. This raises issues of strategy that belong to the legislature and not the Court. What level of government is best to enforce this? Who will pay for it? All of those things seem aconstitutional, and are things the legislature should decide. That is a classic example of where government would have an obligation that the judiciary wouldn’t directly enforce. If you had that view of the constitution, it would be easy to understand Jones v. Mayer – §1 prohibits slavery, but only that part is judicially enforceable.

· No textual references for this argument in the case law.

III. THE NEW OLD FEDERALISM

A. The Revival of Commerce Clause Scrutiny
1. Background.

· Enumerated powers. Federal government authority is one of enumerated powers. The federal government, and Congress in particular, can only act pursuant to a grant of authority in the constitution – Article I of the Constitution, 10th Amendment.

· History.

a. 50 years of upholding legislation. For roughly a half century, legislation would virtually automatically be upheld against federalism scrutiny. From 1937 until Usery, the Supreme Court struck down no legislation that was arguably related to the Commerce Clause. Usery, which was the first time in 40 years that something was struck down, was explicitly overturned in Garcia.

b. Lopez alters Commerce Clause landscape. It isn’t until Lopez that the Court launches an enduring tradition of Commerce Clause exercise. After Lopez comes Morrison. Had Morrison upheld the Violence Against Women Act on Commerce Clause grounds, it would have rendered Lopez a small containment. But since Morrison extends at least one thread of Lopez, it makes Lopez a more important case than it otherwise would have been. Are we looking at some moderate adjustment of what remains a broad congressional power, or are we looking at a revolution of which Morrison and Lopez are just the earliest indications?

2. Jurisdictional elements.

· Concept of a jurisdictional elements. A jurisdictional elements somewhat artificially narrows the legislation to what seems plainly to be in interstate commerce. Jurisdictional elements only make sense given the above analysis about which objects fall in the regulable box.

a. Example. You’re trying to keep objects produced by child labor out of interstate commerce. You can either a) prevent them from shipping in interstate commerce if they use child labor, or b) only apply the law to something that has traveled in interstate commerce (i.e. the Gun-Free School Zone Act).

· Dissent in Morrison. The dissent in Morrison presents a series of hypotheticals and asks if we would feel better if it limited itself to cases where the guns had traveled in interstate commerce. The hypotheticals in the dissent make us wonder if the Court would think there was something appropriate about Congress taking a slice of the problem that the Court doesn’t feel it is properly involved in and somehow tying it to interstate commerce.

· Curve of frequency of jurisdictional elements. Jurisdictional statements were used frequently around the time of the Court’s conversion in 1937 to a generous stance due to Congress’s wariness. As it became more clear that anything goes, Congress fell off the use of these. But now, where suddenly two major sources of authority (Commerce Clause and §5) are under fire simultaneously, we’ll find an increase in jurisdictional legislation again.

3. Hypothetical. Congress enacts the Drug-Free School Zones Act of 2000. The Act provides that anyone who is found to possess a set of named narcotic drugs with the intent to sell them within a designated distance of any elementary or secondary school shall be subject to a federal penalty.

· Congress’s findings of fact. Congress has made the following findings of fact.

a. A substantial amount of the drugs on the prohibited list will have traveled in interstate or international commerce before they reach the hands of the seller.

b. Schools are an important point at which people are introduced to these addictive narcotic substances.

c. The possession and ingestion of drugs causes violence within the schools, non-attendance, and a lack of focus or concern for studies.

· Question. How will the Court rule, how should it rule, and what reasons do we have for thinking about the right answers to these questions?

4. Federalism and regulation of interstate commerce.

· Three ways Congress can regulate interstate commerce:

(1) Congress may regulate the use of the channels of interstate commerce

(2) Congress may regulate the instrumentalities of interstate commerce

(3) Congress can regulate those activities having a substantial relation to interstate commerce.

· Synthesis of this area of law in Lopez. Lopez synthesizes of an area of law that previously had very diffuse standards. The Court doesn’t say that they are repudiating the propositions described. Instead, it restricts those propositions through this tripartite division. It signals two contexts where what is being regulated isn’t interstate commerce itself, but things mechanically associated with interstate commerce: channels of commerce (i.e. highways and railway tracks) and instrumentalities of commerce (i.e. planes, trains and automobiles). There is also a third category – those things that have a substantial relation to interstate commerce. In almost any interesting modern case we’ll be in the third category. For the cases in the third category, you can’t help yourself to the analysis utilized in the first two categories.

· Illegality argument: The Drug Free School Zone act makes something illegal that had been illegal before – drugs. Is it really even commerce at all?

a. Historical basis of argument. Perhaps the most important feature of the new constitution to those who embraced it was Congress’s commerce clause authority to make commerce better. Prohibiting substances, unless dangerous to other commerce, looks like it’s the wrong objective to Congress. You can’t ship explosives that aren’t carefully packed because the explosives could blow up and impede interstate commerce. But the stopping of commerce doesn’t seem to be in the spirit of what the commerce clause is about.

· Two questions in regard to regulation:

a. The subjects of regulation. What things can be regulated?

b. The objects of regulation. In the names of what kinds of governmental purposes can Congress exercise its commerce clause authority?

c. Two ways of viewing these questions.

(1) Narrowing function. When we ask the questions of purposes or ends, we could be narrowing Congress’s authority. We might think that singling out one narcotic substance being sold state to state is naming an appropriate subject. But if Congress is naming it to prohibit it, it seems not to have the right object in mind – it isn’t promoting commerce, but rather closing down a line of commerce.

(2) Broadening function. Conversely, we might think that when Congress has the right object in mind, it can regulate anything that it wants.

· Four factors examined in the substantial relationship test:

(1) Does the activity involve economics? The hypo might be different than Lopez or Morrison because we are talking about selling and buying drugs in a school zone. See below.

(2) Whether the statute contains a jurisdictional element that would limit federal jurisdiction to an interstate situation.

(3) Findings of fact.

(4) Directness/attenuation of the link to interstate commerce.

· Economics element. The Court purports to treat as important that something is or is not an economic activity. If it is an economic activity, then the other objections fade substantially. Why is the economic element important? Is it important enough to change the output?

a. Nonsensical reason to draw the line. The concern behind limiting Congress’s jurisdiction is federalism. If we allowed the Drug-Free School Zones Act but disallowed the Gun-Free School Zones Act because the first seems economic in nature and the second does not, that demonstrates a flaw in this element. They both seem to be about making schools safer. If one passes and the other flunks, it seems curious.

· Channels of commerce. Both Heart of Atlanta and Katzenbach are cited in the discussion of the channels of interstate commerce (things that permit motion between the states, such as highways). They are both post-Wickard civil rights cases.

a. Katzenbach. Katzenbach involves Ollie’s Barbecue, which is not in any obvious sense in interstate commerce. Ollie’s serves coffee and puts a lot of sugar on the table and in its barbecue sauce. Coffee and sugar have reached Ollie’s across state lines, which makes Ollie’s regulable for purposes of desegregation. There is no evidence that there will be more or less coffee sold in integrated vs. segregated establishments.

b. Heart of Atlanta. A hotel advertises on the interstate highway. The Court emphasizes that people travelling among the states are interstate commerce, then says quite persuasively that the availability of accommodations that don’t racially discriminate will make a difference as to whether and where people travel interstate. This hotel is doing something akin to opening the highway by making the highway hospitable or inhospitable to people of color.

· Argument that the hypo and even Lopez might not be in the third category. An argument exists that the hypo and arguably Lopez itself are not in this third category because the way to think of channels of interstate commerce is to imagine that there is an actual universe of things that comprise interstate commerce. If the only thing in the box is the moment a gun or drug passes a state boundary, that seems crazy. Thus, we have to talk about the flow from state to state. If a good manufactured, put on trucks across state borders and sold at the other end is encompassed in Lopez’s tripartite division, it is encompassed in interstate commerce. So all of that is inside the box – it’s the thing that can be regulated directly. For the drug situation, the finding that a substantial portion have traveled in interstate commerce seems to make it a regulation of the thing itself. That seems different than Morrison, where there is no requirement or intimation that anything related to interstate commerce is directly being regulated.

· Wickard. There is a sense in Wickard in which we must be talking about things that affect interstate commerce rather than interstate commerce itself. The production controls in Wickard apply to extremely local farmers who may not sell at all. A given farmer may be consuming his own wheat, but he would have to buy it from someone else if he didn’t grow it. The minute effect is now a substantial effect. He’s the classic example of an object outside interstate commerce that can be regulated. Wickard will buy, even though it’s so extreme, on economic grounds. But it seems there is something going on outside Wickard. That’s what this Court is trying to get at when it claims that there is an absence of a mercantile element in these cases.

· Federalism limitations. What federalism limitations are being served?

a. Notion that a line must be drawn somewhere. There is a strong thread of argument in Morrison and Lopez saying that there must be a line drawn somewhere, and then they draw a line arbitrarily.

(1) Weinberg’s criticism. Prof. Weinberg is critical of a jurisprudence that lacks foundations stronger than, “We must draw a line somewhere. Why not here?”

5. Values underlying federalism.

· Strong vs. weak federalism.

a. Strong federalism.

(1) Historical and theoretical background. A variety of groups of people find it imperative that they enjoy a structure of overarching government. But members of any one of these groups have more trust and confidence in other members of their group and perceive themselves to have a great deal more in common with their group than with members of the other groups. So federalism is a structure for bringing these groups into common governance, but protecting the individual groups by distributing authority between the overarching government structure and these individual groups. The US looked like this, especially with regard to slavery. The US in its inception could be seen as drawing on federalism in this deep or strong sense as a mechanism to protect groups from the danger of what other groups would impose on them.

(2) Features of strong federalism:

(A) Not obvious it works. It’s not clear, with the possible exception of Switzerland, that we have a fully consummated success of deep or strong federalism. You certainly wouldn’t want to say that about the US, which had to fight the Civil War. In Canada the issue remains open. If South Africa succeeds, it will be in part because federalism will have worked – but it’s too early to know.

(B) If it works, it effaces the need for itself. In a situation like South Africa, Canada or Europe, over time the groups get to know one another and become porous if the situation remains stable. The strong federalist need is solved by its success – you can no longer look down on the federalist entity and say that groups see themselves as separate from the outside. A criticism of this argument is that you may not want to create a more homogenized people. However, that begs the question of whether we have reached in the US, and might in other countries reach the point where the strong concerns of federalism are out of the picture. If to a large degree we’ve lost state identities, we shouldn’t act as though we’ve retained them.

(C) Not characteristic of US today. Now the reasons for preserving and being concerned about a federal structure no longer conform to the model described. It’s no longer possible in 2000 to say that the reason to preserve federalism is because of independent groups that need to be protected from one another.

b. Weak federalism.

(1) Associated with good governance. The argument is that we get better outcomes if we preserve federal limitations and federal structure. They might depend on theories of competition and choice, ideas of experimentation and localism (certain kinds of political choices are better made locally). It does not easily connect with an idea like “states’ rights” – states’ rights seems to be an artifact of the strong federal issue.

(2) Commandeering as example of good governance argument. The US national government cannot commandeer state resources. In Printz, the people being commandeered were local sheriffs asked to do a minimum of paperwork for a federal gun control act. The Court holds that you can’t require local officials to perform a federal function – you might require them as a precondition for receiving federal money, but you can’t commandeer them. The structure of this argument demonstrates the structure of a good government argument. If you allow the federal government to commandeer local officials, in two respects you don’t have the right kind of accountability. Local officials are the actors, but the federal officials make the judgments. The people who make the judgments don’t take the political heat for what they demand. Thus there is a failure of political accountability. There is also an economic accountability argument – the federal government demands actions for which it isn’t paying, and thus there is no economic accountability. It has the form of “weak” or “good government” federalism claim – if we observe this federalism restraint, we will preserve a structure where the costs of government decisions are felt by the governmental decision-maker.

(3) These are the more appropriate federalism values to seek. Claims on behalf of federalism have to be of this weak, good government sort. They shouldn’t borrow inappropriately the strong model, which is no longer plausibly apt to the US.

· Federalism vs. localism. Federalism and localism in at least two respects may not be the same:

a. Many claims for localism don’t play out well on the level of states when you’re talking about highly dense states like NY, or very large states like Texas or California. It might be an ideal but is not likely to be served perfectly by federalism claims.

b. US localism does not depend heavily on the constitution for its survival. An example of this is zoning, which has always been exquisitely local. The idea that New York City and any suburban governmental entity are all making independent land use decisions is astonishing to people. The thought that it would change much in the near future is also highly improbable. This is not because of constitutional norms, but rather a set of conventions.

6. McCulloch v. Maryland (Supreme Court 1819).

· Issues: Bank of the United States case. There are two issues:

(1) Does Congress have the authority to create the national bank?

(2) Assuming that the answer to the first question is yes, does that fact and the nature of the sovereignty of the national government somehow act to bar Maryland from taxing the entity?

(3) The answer to both in the Supreme Court’s mind is yes.

· Marshall fighting against wording of constitution.

a. Marshall’s goal. Marshall is in the business of working out an understanding of enumerated powers that makes sense, producing a reasonable and efficient national government capable of performing its duties. To him, the language of the constitution is the enemy. After all, this is a case where he takes the language “necessary and proper” and interprets it merely as “proper.” The text for these purposes is, if anything, an obstacle to reasonability about good government.

· Would not have been a different world if case was decided differently. Congress could include the phrase in the legislation, “This entity is immune from all state taxation.” This would be valid legislation. Thus, the notion that constitutional immunity is important is radically overstated. In fact, Congress can permit the taxation of federal entities if it wants. The difference is only a default state.

a. Opposite default would probably be better. There might actually be situations where the world would be improved by an understanding where the default is no immunity. Injunctions against federal officials is an example of that. If there were no lower federal courts (which are not a constitutional given), immunizing state officials against state authority would almost certainly violate the due process clause. A way to make sense of that area would be to adopt the stance that there is no native immunity of federal officials against state authority.

· Jurisprudence of “necessary and proper” meaning “necessary.”
a. Test. Maryland could argue a two-part test for this position:

(1) Demonstrated need.

(2) Government must demonstrate that this is the best way to fulfill that need.

b. State’s argument. The state can argue that there is a constitutionally more favored option.

c. Problem with the “best way” prong. In the compelling state interest test, we are looking for a less onerous alternative – a governmental mechanism that satisfies the same governmental interest without being so onerous toward some constitutional value. However, there is no obvious metric here of onerousness in terms of the commerce clause. The best way test seems too easy for the federal government, which can claim that they chose it because it’s the easiest/cheapest way. We’d need a whole theory of federal alternative vs. non-federal alternative – a rather sophisticated idea to make any sense of a necessity test.

· Necessary and proper clause. What does the necessary and proper clause add to the picture of enumerated powers after McCulloch? There are three possibilities:

(1) Functions as a restraint. The idea of there being a necessity is a narrowing of the enumerated powers doctrine.

(2) Expands what would otherwise have been the enumerated powers of Congress. People who take this view describe it as the elastic clause and talk about the implied powers of Congress that are warranted or supported by the necessary and proper clause.

(3) Doesn’t change anything at all. This is the best understanding of McCulloch – everything Marshall says about federal power could and should have been said about the structure of powers without any reference to the necessary and proper clause. Nothing he’s argued draws on the text of the necessary and proper clause – rather, it depends on a view of the constitution that gives you the space to make intelligent choices about how the federal government should be regarded.

7. Gibbons v. Ogden (Supreme Court 1824).

· Facts: Ogden has a monopoly to run ferries in New York waters. The federal government allows Gibbons to operate a coastal ferry running between NJ and NY. Ogden sues Gibbons for traversing NY waters, and a NY court issues an injunction against Gibbons.

· Issue: Could the federal government give authority to operate in NY waters to Gibbons?

· Holding: Federal government does have authority.

· Not a difficult case. Once Marshall defines interstate commerce, the game seems over. It seems hard to find a view that would differ from the outcome. It seems one of the strongest cases for not an outcome, but rather what vision of interstate commerce Marshall announces.

· Marshall’s view of interstate commerce and Congress’s authority. It seems to be a very expansive view.

· Regulations for moral reasons. One thread is Champion v. Ames – Congress could prohibit the use of interstate commerce for lotteries. In Hammer v. Dagenhart, decided not long after Champion, the Court holds that prohibiting the shipping in interstate commerce of goods made with child labor is unconstitutional. United States v. Darby, which expressly overrules Hammer – it says that Congress can say that goods made in violation of labor standards can’t be shipped in interstate commerce. There is also Katzenbach and Heart of Atlanta, where validity of the 1964 Public Accomodations Act is in question. They seem to use the power of interstate commerce to ends that don’t seem related to interstate commerce, but rather for moral reasons.

a. Hypo. What if Congress passed a rule about what could be transported on the ferries? In one understanding of the first half of the opinion, especially the language about a single government rather than a federation, that’s how comprehensive the power is. The notion is that there are some objects that really are interstate commerce. On at least this understanding, Congress can do whatever it wants as long as it doesn’t violate some other part of the constitution. If that were your interpretation, all the cases except the Public Accommodations Act cases would be easy. The Public Accommodations Act cases would be easy as well, in that they related to public accommodations that were merely a part of interstate commerce.

· Negative commerce clause. The constitution almost nowhere has explicit restraints on the states’ regulation of commerce. There are a few express limitations, but by and large it says nothing about negative restraints on the states. Nonetheless, the Supreme Court has always thought there were restrictions on what the states could do with respect to interstate commerce. It is sometimes called the negative commerce clause, or the dormant commerce clause.

a. Most extreme view. The most extreme view of the negative implications of the positive grant of authority is that where Congress has authority, the states lack authority. At times, the Court itself flirted with the idea that if something was within Congress’s interstate commerce authority, it was outside the states’ authority.

b. Marshall grappling with the issue. Marshall has some sense that this is partially right – he thinks it plausible that if something is truly interstate, Congress can regulate it and the states can’t. He starts with the idea that some things are classic, 100% guaranteed interstate commerce and Congress is a sovereign over those. On the other hand, if too much is encompassed in that, it not only means that Congress has authority but that the states are starved of authority.

c. State quarantine and inspection laws. What about state quarantine and inspection laws? He could say that they are purely intrastate commerce and Congress has no authority over them. But he’s too much of a nationalist and too aware of the fact that it will be arbitrary to stop at the dock rather than the custom shed. But he’s also worried, if he gets into that box, that he’ll starve the states of all their authority. So he plays with the idea that there is mainstream hard-core commerce clause authority, and the states may be shut out of regulation in that area. Then there are the ancillary functions, like inspection laws. He wants to say that those are not interstate commerce in this first sense. The state can perform those functions. But he doesn’t want to close Congress out, so there is the language about how Congress may be able to regulate those things under special conditions. A lot of this elaborate giving and taking comes from his inaugural commitment to the zero sum vision of federal authority. The zero sum view isn’t implied by a notion of dual authority, but you can say that if Congress wants it, they can take over the whole area. It’s that idea that is causing Marshall so much trouble and he is already trying to make war on that idea by softening it around its edges.

d. Current state of zero sum vision. For now, we have abandoned anything resembling the zero sum vision of state authority. We now believe that the states can regulate interstate commerce, as long as the federal government hasn’t preempted by its own laws. We think there are some constitutional limitations on the states, but they are highly selective.

e. Origin of idea about negative commerce clause. When one asks where the negative commerce clause comes from, we can say that we imply it from the commercial harmonization elements of the constitution. Negative commerce clause refers to the not specifically provided restraints on state behavior.

f. Marshall’s negative commerce clause view. Marshall’s view is that you can say whether or not something is commerce. If it is commerce, Congress has plenary power. He says that the state inspection stations are not in interstate commerce, but Congress can nonetheless place limitations on them – non-plenary legislative authority. To summarize, if the object is in interstate commerce, Congress has plenary power, but there is non-plenary authority outside of interstate commerce if federal purposes are served.

· Two compartment view of Congress’s Commerce Clause authority.

a. Those things that are interstate commerce. Marshall is not forced to decide how broad the scope is because he has an interstate transaction that originates in one dock, passes over interstate boundaries and comes to rest on the other dock. The strong language about plenary authority is exactly what Marshall means – he means that this is a single legislature with authority over anything that goes on in that box unless there are internal constitutional constraints (i.e. the bill of rights). In regard to whether you have to legislate over economic ends, Marshall’s answer seems to be no – that it is national terrain.

b. Things outside that box. He has the following conflicting view. First, this is a plausible state activity. Second, it seems awfully close or adjacent to interstate commerce. He’s dealing in a world where there is a strong suggestion that this is a zero-sum decision. If he says it’s state, it seems that the federal government loses its authority when all they do is walk across the street. He says that in this sphere, the states have authority but Congress can enter when it enters for the right purposes. Thus, he is working out a compromise jurisprudence. This isn’t a developed jurisprudence. It’s hard to figure out where it would go, and hard to figure out how much weight to give it even by way of guidance.

· Concurrent authority. It is settled that state and federal government have concurrent authority over interstate commerce subject to two things:

a. States prevented from limiting interstate commerce.

b. Valid federal authority has primacy due to the nature of the supremacy clause.

c. It isn’t at all clear how to read Marshall’s second world against an environment where we now have a clear sense that the states can do whatever they want to. He wouldn’t have the problem that he has, and it’s hard to transfer that set of his judgments to the analytical world we are now fixed on.

· Inspections seem intimately related to a federal scheme. Marshall is caught in that bind. He’s dealing with the fact that the states do this. We can be anachronistic and say that California worries about the fruit that comes in and worries about med flies. We have these rules that are protective in a legitimate sense of contagion. Such rules today are open to scrutiny and concern because you can’t discriminate on commerce. He knows that this is going on all around and nothing about it seems wrong. He also sees that it seems a logical extension of the federal interest in interstate commerce. He’s trying to work out the relationship between state and federal authority in this context. He says that these are state activities. Nothing in the case directly provokes these ruminations.

· Political safeguards. Especially during the period from NLRB to Lopez (with the little detour from Usery to Garcia) you have a span of 40-60 years in which the Court approves increasingly broad exercises of Congress’s Commerce Clause authority. In 1942 it decides Wickard v. Fillburn, and in the 1960s come Heart of Atlanta and Katzenbach. During this period, commentators said that this may be an area that is inappropriate for judicial intervention. The political process is what the people have to look at. They draw on this theme of Marshall’s in Gibbons.

a. Wechsler. After Wechsler, Choper argued that you can divide the world of constitutional controversy into three broad categories. On one hand there is the Bill of Rights. On the other hand, there are separation of powers concerns. Third, there are federalism issues. Choper said that separation of powers and federalism questions should be treated by the Supreme Court as though they were political questions. Choper’s thesis is that there are constitutional norms that apply and the judiciary should stop being the interpreter of these norms. This should be left to the political branches. Kramer tried to revise and reshape Wechsler’s argument, depending on political parties. It is a claim that the four justice block dissenting in Lopez and Morrison clearly takes to heart, and a claim more or less rejected in the five justice majority in those cases.

b. Affirmative and negative components. The broad thesis that this is an area that should involve judicial restraint has a negative and affirmative component. The negative component is that no principles are available to answer the question posed in the majority opinion in Morrison in which Rehnquist says, “The constitution requires the distinction between what is truly national and what is truly local.” That distinction either doesn’t exist or is contingent on so many variables that there are no principles a court could apply to determine what is truly national and local. All we can ask is that a legislature render its best judgment as to what is truly national and truly local. The affirmative component of the claim is that the legislature may be well set up to honor these lines. That is the political safeguards element that originates in Wechsler and has its most recent invocation through Kramer.

c. Three part possible reading of this claim. This is one of the few areas of constitutional law where there is an explicit underenforcement debate. Gibbons can be read that in two ways on this issue. First, you can read it as saying that there is some relatively concrete conceptual distinction between that which is truly national and that which is truly local, but the people have to rely on Congress to observe that standard because it is judicially non-manageable and non-reachable. Or it may say that government is restrained from making mistakes by its dependence on the people. Here there wouldn’t be a limitation flowing from the constitution, just an acknowledgement of political constraints. Marshall’s language seems like the latter. Marshall seems to say that there may be no restraints except political restraints, and there may be no constitutional norms. The only restriction is the sound judgment of the legislature as guided by people’s oversight. Three restatements of their position:

(1) Some things are truly local and some things are truly national. It is elusive of judicial oversight, but Congress is set up to be a good constitutional judge of that distinction. Congress self-consciously can measure this conduct against the idea of there being something truly national and truly local, and can self-consciously restrain itself.

(2) There is some truth of the matter as to what is truly national and truly local, at least at any given time in our evolution, and Congress is reasonably well set up to respect that. It gets there by being legislators, responding to constituencies and political parties. This is meant to work in an “invisible hand” sort of way. Markets produce efficient outcomes not because market actors sit around and ask what is efficient. Rather, they get there from market actors doing their thing. The net result is an efficient set of economic results. Legislators do their thing – they engage in political life. Responding as they do to their judgments and the confluence of pressures upon them, they get these outcomes.

(3) There is no truth of the matter as to what is truly national or truly local. In some sense all we have to rely on in this area are the political forces that promote and restrain national decisions. No great loss will take place.

d. It’s not obvious which of these three things is being argued for by people who argue for judicial underenforcement in this context.

8. Heart of Atlanta Motel v. United States (Supreme Court 1964), Katzenbach v. McClung (Supreme Court 1964).

· Two 1964 Public Accommodations cases. There was a very important principle centering on race in that piece of legislation. The symbolic effect was large. These two cases are doctrinal artifacts from the Public Accommodations Act. Heart of Atlanta involved a hotel in Atlanta, and Katzenbach involved a restaurant serving local bigots.

· Use of the Commerce Clause. The Civil Rights cases said you couldn’t use §5 of the 14th Amendment, so they used the Commerce Clause. If this came up today, this is Jones v. Alfred Mayer, which would clearly provide constitutional basis for the legislation. Jones had not been decided at this time. If you said that they did it pursuant to their ability to regulate interstate commerce, it sounds bizarre and tinny. Katzenbach has nothing to do with sugar and coffee. Its authority connects with the responsibility to undo the consequences of historical discrimination against African-Americans.

a. 13th Amendment. Today, in the context of race, you would use §2 of the 13th Amendment. Although §1 outlaws slavery, the rationale of Jones is that Congress has the responsibility and authority to address the badges, incidents and residues of slavery.

· How do we understand Katzenbach after Morrison and Lopez? Two problems with this case:

(1) But-for logic.

(2) Economic/non-economic distinction. This is the key issue.

· The argument about Katzenbach being overturned on the basis of legislative intent. If one asks what the line being drawn in Morrison is, the Court appears to insist on two propositions. The first of these is that they have never approved before an aggregation of transactions that will have an impact on interstate commerce when that occurred in the context of a non-economic activity. In Morrison it was violence against women, and in Lopez it was guns in schools. The Drug-Free School Zones Act example makes it the regulation of a local market. Breyer in his dissent in Morrison also engages in a chain of hypotheticals. Katzenbach is another one of those cases that sits uncomfortably and unstably on the distinction between non-economic and economic activity. On the one hand, this seems to be explicitly an economic activity, as this is a restaurant. It is the sale of various foodstuffs that is the object of regulation. But it is being regulated by a premise saying that you cannot discriminate in your willingness to do business on the basis of race. The argument is that it’s not an economic regulation of an economic activity. In some ways that looks like a reinvocation of Champion v. Ames.

9. Current state of doctrine.

· Economic/non-economic distinction. The doctrine has come to rest on the distinction between the regulation of economic and non-economic activity.

· Instability of Lopez and Morrison. Because of cases like Katzenbach and the hypotheticals that Justice Breyer puts forth, this line may be no more stable than the other lines the Court has tried to draw. But if one were to conclude that, it wouldn’t show what would happen next. Although it seems that you can administer the rule, it seems to bear little or no functional relationship with what one would imagine is the purpose of line-drawing in the enumerated power doctrine. It seems disconnected from the project that Rehnquist’s opinion trumpets in Morrison – separating that which is truly national from that which is truly local.

· Potential stability of the rule. There is one sense in which the rule may be more stable than the extended discussion would indicate. It does collect virtually all of the Court’s prior modern enumerated powers jurisprudence. It even picks up cases like Katzenbach and may incorporate them on the right side of the line. It also produces the outcome that most important Congressional legislation would not be struck down, virtually all of which point to economic opportunity or transactions. The test doesn’t do a bad job of salvaging terrain, albeit assigning it on bases that are tangentially related to Congress’s impulse.

a. Federalism desires of justices. This stability assumes that the federalism desires of these judges is satisfied, leaving congressional legislation intact.

b. Directions the Court could go.

(1) Return to the regime prior to Lopez, where the line drawing between national and local is impossible. That’s what the Court did in Garcia in 1985. You could imagine this, depending on the next appointees to the Supreme Court. Another possibility is to go back out of the business – if this is the only line we can draw, it is too trivial and we leave it to the sound judgment of Congress.

(2) Even higher Commerce Clause scrutiny. The Court could say that Congress wasn’t given authority over interstate commerce to do justice among various groups within our society. It was given this authority to address issues of economic efficiency and well being. Therefore we will apply an objective motivation test. If it seems out of the question that sugar and coffee are at stake, it will do this either according to its civil rights authority or not at all. This would be very radical, doing away with a strong half of Marshall in Gibbons. It would be an extremely radical rule.

· Examination of stricter “motivation test.” What about Champion v. Ames and United States v. Darby, which overturned Hammer v. Dagenhart? Are those cases where Congress is acting out of the wrong motive? Those are very hard cases. In a sense they are about the shape of commerce. Then we start reconstructing Marshall’s view again, which is that there really is a thing called commerce and things go into it. When you’re out of the box you apply the purpose test, looking very much like Marshall in Gibbons. But then what do we do about Katzenbach? Is it really commerce? If so, we get back to the economic/non-economic distinction.

· True national purpose. Another place would be to ask if there is a true national purpose. Is Congress doing some job that the states can’t do as well or better? That would be a retrenchment of McCulloch – a view that federal activity has to justify itself in a way that McCulloch looks down on. Also, the Court should feel uncomfortable about making a determination of whether a specific area is best regulated nationally. But you have to think of some direction like that – there do not seem to be handy mechanical mechanisms available. If nothing else is true about the Court’s experience, it’s that Rehnquist’s project has problems.

B. Side Constraints

1. National League of Cities v. Usery (Supreme Court 1976).

· Facts: Involves the Fair Labor Standards Act, creating minimum wage and overtime pay standards for state employees.

· Shows failure of mechanical test. Nine-year saga from Usery to Garcia can be seen as evidence that anything like a mechanical test is doomed to failure.

· Holding: If Congress intrudes too directly on the sovereignty of state and local government, it has violated the constitution. The Court, in a moment of trying to find a textual home for that view, says that in fact it violates the 10th Amendment, something that a lot of people had thought was unnecessary.

2. Hodel v. Virginia Surface Mining Association (Supreme Court 1981).

· Places four conditions on deeming state activity immune from federal regulation:

(1) States have to be regulated as states. The federal government merely getting into a kind of threat associated with state regulation doesn’t regulate the states as states.

(2) Matter is an indisputable attribute of state sovereignty. That requirement picked up on earlier language about traditional state and local governmental functions. Now the search is on for what is truly local.

a. United Transportation Union v. Long Island Railroad. In some ways, that case was the end of National League of Cities, because it became clear to everyone that there were only purely arbitrary ways of deciding it.

(3) Compliance impairs state ability to structure integral operations of traditional government affairs. See EEOC v. Wyoming.

(4) Nature of federal interest doesn’t justify state submission. See Federal Energy Regulatory Commission v. Mississippi.

· Series of cases. This can be seen as a mini-series encapsulating Commerce Clause legislation. It could also be seen as nothing more than the changing personnel in the Court.

3. Garcia v. San Antonio Metropolitan Transit Authority (Supreme Court 1985).

· Holding:

(1) Court can’t effectively make the distinctions regarding federal regulation in areas of traditional governmental functions.

(2) Political safeguards (see Wechsler and Choper) provide good reason to trust Congress.

4. Gregory v. Ashcroft (Supreme Court 1991).

· Issue: Court asks itself whether ADEA applies to appointed state judges. The relevant language is that the Act exempts “appointees on a policymaking level.”

· Holding: The Court gestures toward important constitutional values at stake by saying that this question “is a decision of the most fundamental source for a sovereign entity.” But it does not strike the ADEA down. Instead, it says that before we interpret an ambiguous statute to invade state sovereignty, we are going to require a clear statement from Congress that it intends to reach this outcome.

· Reasons clear statement rule is consistent with Garcia.

a. Underenforcement. The one thing Garcia does not say is that the Constitution isn’t implicated or threatened. Garcia is exquisitely a decision about the constitution being implicated, but the Court thinking that Congress will restrain itself reasonably well. This is a very complicated judgment and it’s hard to say what intrusions on state behavior are intolerable. But the Court does know when it’s in terrain where it should be nervous. If you’re depending on Congress, a clear statement ensures that Congress did make this judgment. You might insist that Congress be self-conscious about this decision to the extent that there is some sense of self-conscious adjudicative restraint.

b. Bolsters safeguard. A political safeguard is that you are sure that Congress has acted. If they didn’t intend to reach judges, there are no political safeguards in the picture.

· Canon of avoidance. Clear statement rule isn’t a general proposition. However, there is a doctrine that could be thought to be a soft version of the clear statement requirement. There is the canon of avoidance, which says that when a statute can be interpreted in two ways, and one of the ways would raise severe constitutional doubts about the statute, the Court will avoid that reading.

5. Printz v. United States (Supreme Court 1997).

· Facts: Temporary measure as part of the Brady Bill. Law enforcement officers have some small tasks to perform, largely ministerial. The case stands for how firm the Court is in the idea that the federal government can’t commandeer state resources.

· Constitutional methodology: Printz can be used to discuss constitutional methodology, especially Justice Scalia’s.

a. McCulloch. In McCulloch, Justice Marshall said a lot when he said that he would never use the constitution to create a worse government unless the “tyranny of words” required it.

b. Scalia. Scalia is the most self-conscious and articulate methodologist on the Court. He thinks that constitutional methodology can be stated, and is sharply critical of his colleagues when they deviate from what he considers to be correct constitutional methodology. He falls within the camp of originalism.

(1) Opposition to legislative intent. He would consider himself a textualist, and he is in particular at war with the idea that legislative intent has legal force. In many cases you will see a common form of his partial joining – “I join in Part III of Justice O’Connor’s opinion, except as indicated in footnote 2 of this opinion.” He and his colleagues have agreed to isolate legislative intent so that he can disagree with that part of the decision.

(2) Importance of tradition. He considers tradition to be important in the interpretation of rights.

c. Different methodology in New York v. United States. O’Connor’s opinion in New York is the model of someone who is attempting to mount an argument from the good government/weak federalism model. Scalia’s opinion is very erudite about history and centered in some form of historical excavation, and policy enters the story only as window-dressing. What is less clear is what Scalia is really arguing and how we should think about it. It is a well argued opinion, but the infrastructure may not be clear.

· Constitutional violation analysis.

a. Lack of textual support. The law violates the 10th Amendment. Scalia thinks there is an independent principle being violated, the anti-commandeering principle. There is no textual basis for this principle. Scalia will make a big deal of the fact that there is no textual warrant for a liberty claim, but this looks like an unenumerated principle itself.

b. Lack of constitutional text problematic for originalist. For an originalist the fact that there is no constitutional text is somewhat problematic in the way that it would not be for someone whose view of constitutional interpretation is different – i.e. Justice Marshall in McCulloch.

c. Enactment centered understanding: When the constitution becomes law, it sends forth a number of instructions. You want to know what the instructions are. For someone whose guidance from the constitution is supposed to be a pursuit of its meaning, the absence of a text is at minimum a challenge because you’ll have to look for that meaning somewhere other than the most obvious place.

· Originalism. Common to originalism is the idea that there are instructions that need to be found and understood. If you accept the idea that you are responding to instructions from the past centered on enactment of the constitution, you are deprived of one of your best tools when the constitution doesn’t speak to you.

· Relationship to silence argument. There is an argument that if a power isn’t specifically delegated to the federal government, it is reserved to the states. Textualists shift the burden to the other side to show them where it is allowed in the constitution. Thus, we turn to the necessary and proper clause. Responses to this argument:

a. History contradicts. If none of our history of enumerated powers jurisprudence were available, you could imagine this argument succeeding.

b. Not the argument Scalia made. Scalia doesn’t mean to make his argument hinge on that. He looks hard at the necessary and proper clause and says that even after Marshall’s reading away of necessary, there is still proper. Something that violates state sovereignty in a way inconsistent with the constitution is not proper. Thus, the necessary and proper clause has nothing to do with this. All he’s is say that bringing in the necessary and proper clause doesn’t help the dissent. Scalia says that “proper” is the whole ballgame and pushes the dissent’s arguments aside. The text enters the story after you’ve decided if there is a violation of state sovereignty of constitutional magnitude.

· Examination of history in concluding that commandeering violates state sovereignty. Scalia is armed and ready to talk history on this point. This section is erudite and articulately argued. But it also seems lacking in some ultimate conceptual payoff. He looks with great care at early constitutional practice. This early practice is enactment-centered – it’s meant to show the way people close to the drafting and ratifying understood the constitution to operate. This seems only to be a slightly indirect way of getting at legislative intent, but perhaps not.

a. Arguments that it avoids the problems inherent in analyzing legislative intent.

(1) Not scattered record. Legislative intent is usually a scattered record.

(2) Not limited amount of people: We’re not in the minds of a few people who drafted it. Rather, this is how thoughtful people involved in political affairs would have understood this clause.

(3) Distinctions not persuasive. The difference between these and legislative intent when you’re talking about a constitution is very thin if it exists. It was drafted by a convention, and ratified by state conventions that were answerable to a broad population. If you ask who was the legislature, it was the framing generation. Arguably, it was that entire political generation insofar as they were politically aware, active, and lending their voice for or against ratification.

· What Scalia finds that supports the anti-commandeering principle. 

(1) Refutation of proponents’ arguments. Scalia begins by defending against the briefs of those defending the Brady Bill. The government comes up with a number of instances where state officials were commandeered to do jobs that seemed rather executive. But Scalia says that all of those instances implicate state judges, even though some of them are being asked to do things that seem non-judicial.

(2) Problems with Scalia’s argument.

a. No basis for unconstitutionality. He’s removed the strong embarrassment to his position, but what is the basis for the position? This gets back to who bears the burden of proof. If someone wants to say that the constitution makes this unconstitutional, they ought to have a reason.

b. No reason why commandeering judges isn’t an instance. He also has to explain why the commandeering of judges isn’t an instance of what is important to him. He needs to explain why the line between state officials and judges can be projected back into the constitution.

· General objections to originalism.

(1) Almost never answers interesting constitutional questions. The framing generation wasn’t of one mind about virtually anything. If we had a highly sophisticated record, we would discover lots of states of mind and lots of objectives. The notion that there was anything resembling a consensus is doubtful. You can say that we’ll only salute it when we can find original understanding. Justice Scalia can’t live by that, though, because it gives the constitution, by almost anyone’s mind, too little role in our political life.

(2) Conflicting instructions. As with Brown v. Board of Education, we might think that the framing generation had the wrong idea about what constitutional equality required. The framing generation of the 14th Amendment favored constitutional equality, but their notion of constitutional equality allowed separate but equal schooling. How do we deal with these conflicting instructions if we believe that separate but equal flies in the face of constitutional equality? The original understanding may give us answers inconsistent with our best understanding of the constitution’s principles.

· Framing generation’s commandeering of judges. What kind of weight can we put on the fact that the framing generation commandeered judges and not other people? We have to think that this divide has some important meaning to the framing generation. We’d want to know why those two kinds of legislation were anything other than accidentally separate. We need a view of why either the framing generation or we should separate judges from other officials. If we do that, we’re on our way to constructing an understanding of how the state should work.

· Second Amendment.

a. Justice Thomas. Justice Thomas brings up the Second Amendment in some of these gun control cases. You have evidence of the success enjoyed by individuals and organizations who oppose restrictions against guns – Lopez and Printz are examples of gun legislation being struck down.

b. Reason for prevalence of Second Amendment cases. This Court is preoccupying itself with questions of governmental structure. That means that energetic groups that want to stop governmental action have more sophisticated constitutional leverage than ever before. We see a sophisticated, well-financed group pulling the constitutional levers that are available to it. It’s not surprising, in this era, that anti-gun control forces are winning constitutional victories.

· Two other areas of enumerated powers.

a. Spending power. Congress’s authority to use spending as a way of effectuating state behavior is not perfect, but Congress has significant power to put strings on what it gives state and local governments. In Printz, Scalia notes that there is no problem with the federal government contracting with the states. The constitutional limitations are generous. Applicable law is that there must be a nexus between a restriction imposed as part of a spending program and the purposes of the spending program itself. They have to put in place money that connects to the project at hand.

b. Treaty power. The treaty power reposes in the president subject to the ratification of two-thirds of the senate. Treaties can bind the US, and can even be self-executing. If worded appropriately, they can install domestic legal changes in American law. Applicable precedent says that the treaty power isn’t limited by the enumerated power doctrine. At a time when federal power was thought to be rather restrictive, Missouri v. Holland took the view that we could treaty ourselves into legal restraints that Congress itself could not impose. We may be entering a period where treaties’ ability to enlarge American law may once again become a source of great concern.

6. Negative Commerce Clause. “Negative” means that it is the flipside of Congress’s Commerce Clause authority.

· Overview. The Court has from time to time held, and Marshall flirts with this idea, that federal and state authority are zero-sum. The states are free to regulate interstate commerce provided they don’t violate three principles:

(1) They may not discriminate against interstate commerce. That is a strong principle.

(2) They may not unduly burden interstate commerce. Weaker principle, less regularly invoked.

(3) They can’t act inconsistent with federal legislative mandates. Federal government can preempt state behavior by virtue of the supremacy clause.

· Negative commerce clause puzzles. The two puzzles are first, why is there a negative commerce clause tradition at all? Why not simply say that the constitution is what it is, and its dominant motivation is to reduce the costs of balkanization of commerce in the US and turn it all over to Congress? The second puzzle is that Congress could grant states the ability to violate these rules. Typically they will say in legislation that x area of commerce is not interstate commerce for purposes of the constitution.

· Congress’s ability to liberate states from negative commerce clause restraints. Congress cannot, for example, say that it’s OK if states violate the constitution in regard to flag-burning. Why then, is it okay for Congress to liberate the states from these restraints when it can’t similarly reduce constitutional restrictions in other contexts? The idea is that the Court is in some sense acting on behalf of Congress’s sleeping or dormant authority to regulate interstate commerce. The notion is that if the Supreme Court puts in place what seems to it obvious restrictions on the states, it is doing so because that is what Congress would want. It is a judicial exercise of the presumed will of Congress. Congress can undo these constitutional limitations because they aren’t constitutional restrictions at all but rather views on the judgment of the legislature.

a. The Court doesn’t typically speak in this voice. It normally doesn’t say that it is acting on behalf of the US Congress, but rather interpreting and enforcing the Constitution.

(1) On the other hand, in some way it is consistent with what the Court has said in this area. It isn’t implausible to say that you’re assigning it to a presumed legislative will. To call this deference almost understates it. It is more or less an expression that Congress’s judgment is superior to the judiciary’s in this context. We’re not talking about the constitution any more, but rather the Court taking on a role that is fundamentally Congress’s. This model seems to fit, but it is a reconstruction.

· States can’t do what federal government tells them not to. By virtue of the Supremacy Clause, Congress can restrain state behavior. For example, drug regulation. The federal government and the states prohibit drugs. They don’t necessarily define the same drugs as prohibited and they don’t necessarily prescribe the same punishments. The question is whether there is anything disabling in that picture about state ability to act – whether the federal government intended to “occupy the field” or not. That is a question of legislative intent, and if Congress has made its will indelibly clear, the Court defers to that legislative judgment. But typically in preemption controversies, as with drug regulation, Congress has been to some degree obscure on the question of whether it intended to strip the rights of states to regulate. In practice the Court ends up saying what a sensible Congress would intend. It asks itself whether there is anything that makes it important that the federal voice be exclusive, or is this an appropriate area for concurrent overlapping regulation? It may decide that congressional effort is consistent with the overlapping efforts of the states. This is another variation of the relationship between Congress and the Court, and many commentators have observed that the preemption inquiry is a place where the Court uses quasi-constitutional judgment of a world where both Congress and the states have authority. We see the relocation and the Court exercising active judgment over federal and state authority.

a. There are two dimensions:

(1) Occupying the field. Whether overlapping regulations should be thought of as conflicting (Congress “occupying the field”).

(A) Softer plain statement rule. This is a softer version of the plain statement rule – if Congress was ambiguous, we should presume away from them occupying the field. This Court could see that as a federalism producing norm.

(2) If Congress has occupied the field, how broad a field does it occupy?

(A) Cigarette warnings. For example, the surgeon general’s warning. It clearly meant to displace some forms of cigarette liability. But how broad is the field that it occupied – to what extent does the warning remove from the states the ability to grant people tort awards when they started smoking while there were warnings? The courts generally hold that Congress occupied some of the field, but there is still room for liability.

(B) Direct conflict. If federal legislation says “Do x” and state legislation says “Don’t do x,” federal legislation wins.

· Potential for legislative overturn. Congress can legislatively overturn this judicial determination. But generally when there is no wording, Congress usually either disagreed or else felt that it was unimportant. Thus, the Court’s determinations have typically held.

· Principle against states from discriminating against interstate commerce. A strong principle prevents the states from discriminating against interstate commerce. When an economic activity is distributed such that out of state persons lose in the opportunity and in state persons win, that is discrimination against interstate commerce.

a. NJ garbage example. NJ has determined that the disposal of garbage through its landfill burial has adverse environmental consequences so it wants to restrict disposal of garbage. It chooses to restrict this by using a principle of where this garbage originated. NJ garbage can be buried in NJ, but Philadelphia garbage can’t. The Supreme Court says that is discrimination against interstate commerce. For the NJ case, you can find non-discriminatory mechanisms to achieve the same governmental end. The governmental end is restricting the amount of garbage that gets buried. If NJ wants to give permits, have a lottery, or raise the price of burying garbage it can do so. But it can’t do that by favoring in-state interests.

(1) In-state subsidization. What about a policy that grants subsidies to in-state disposal companies, but the price is facially neutral? It seems that if NJ wants, it could subsidize garbage disposal in NJ by reducing the cost of garbage collection.

(2) Entrepreneur exception. There is an odd exception to this anti-discrimination law. It is held to apply to the state as regulator, but not to the state as entrepreneur. There are two sides to this exception which have never been systematically analyzed. First, Maryland is now acting as purchaser, buying scrap metal. It chooses to buy locally. The Court says that’s fine when it’s buyer as opposed to regulator. The other one is when it’s seller. North Dakota has a cement company that favors in-state enterprises – the Supreme Court says that’s fine. This exception offers a lot of space for the kinds of complicated market transactions that a state might undertake.

b. Oklahoma example. Oklahoma has a set of restrictions on the sale of stream-bred minnows. You can’t take them out of the state. That is flat-out a discrimination against interstate commerce. Oklahoma can prohibit the sale, license it or auction it – but it can’t do that by inhibiting export as opposed to internal sales. The Court strikes this down.

· Legitimate state interest standard. For discrimination against interstate commerce to be constitutional it must be necessary to the promotion of a legitimate state interest. The test applied in negative commerce clause cases has a necessity relationship with a legitimate government interest (not compelling interest). It is a vigorous relationship. In McCulloch, we found that necessity would require us to search for an alternative that is constitutionally less onerous.

· Even-handed regulations as pretext for discrimination. At least in one case the Court has applied the anti-discrimination principle when a Southern state was responding to Washington state apples. The state passed a regulation saying apples have to be boxed in a certain way, with certain labeling. It’s even-handed but gives domestic producers an advantage because it is enormously costly for Washington apple growers to have a different standard for this one state when they are selling apples nationwide. The Court strikes it down, saying there is no non-discriminatory reason for this policy.

· Political theoretical justification for this rule. A number of commentators have observed that there is a rough political theoretical justification for this rule. If what prevents a state from treating out of state governmental interests unfairly is that their destiny is tied to the destiny for in-state interests, you create virtual representation for those not represented in your political process. You can’t treat them worse than those who are involved in the political process. This principle about not discriminating against interstate commerce may have roots a little deeper than just the well-functioning model. In one case, Metropolitan Life Ins. v. Ward, the Court deals with a Southern state taxing out-of-state insurance companies differently than in-state companies. The insurance company goes to court on negative commerce clause grounds. But Congress had said that the insurance industry is exempt from commerce clause scrutiny. Faced with this discrimination between in-state and out-of-state interests, the Court said it doesn’t violate the negative commerce clause but it does violate the equal protection clause. The strange thing is that there is no room within the equal protection clause for this decision. The Court always finds that laws measured by the rational relationship test are constitutional, but in the Ward case is backstopping their judgment with equal protection.

· States can’t unduly burden interstate commerce. It is a weaker principle than the anti-discrimination principle for a variety of reasons, because the Supreme Court has gotten out of the business of second-guessing economic regulatory judgments by the federal government post-Lochner. “Lochnerizing” is thought of badly because it seems like it puts the Court in the position of making rulings on legislation, which isn’t really the domain of the Court. It has by and large confined itself to cases with the following characteristics:

(1) State decisions that are dramatically out of step with other jurisdictions.

(2) Extraterritorial effect. The impact of the rogue state’s judgment tends to be felt substantially in an extraterritorial way. Classically, that meant that these cases target regulations of the instrumentalities of commerce – trucks, trains, airplanes. Either the state’s rule governs the region or nation, or else there is a tremendous cost in treating the state differently. For example, Illinois may say you can only have single trailer trucks no longer than 40 feet when the national norm is double trailer 65-foot rigs that supposedly do everything as well as the smaller trucks.

(3) Very heavily loaded balancing test. The burden on interstate commerce must be very high and the plausible return in interstate policy must be very low before the Court determines that it unduly burdens interstate commerce.

· State taxation of interstate commercial enterprise. There is another class of cases involving state taxation of interstate commercial enterprise. There are a lot of dimensions of state taxation of interstate commercial enterprise, and each has spun off an arcane body of doctrine. This area will become more important as the internet increasingly becomes the marketplace. Here is a snapshot of the area.

a. Two related problems. First, if you have an enterprise that sprawls across state jurisdictions, if every state taxes that enterprise then it will sink. Interstate commerce will thus perish. Second, that mechanism has to roughly fairly distribute taxation opportunity among the affected states.

b. Solutions. Those two problems have produced various solutions in various contexts. For taxation of instrumentalities of interstate commerce, the courts have applied a two-part test:

(1) There must be some tax nexus with the interstate entity – the state must have some connection with the interstate instrumentality before it can tax. It is a fair question whether an airplane flying over a state creates a tax nexus, but it’s obvious that trucks lumbering through a state provide a tax nexus.

(2) There has to be some reasonable or fair apportionment rule. The question might be how many days of the year the entity is in the state, or miles traveled on the highway, or the percentage of revenue attributable to its operations within the state. The Supreme Court has been very generous to state apportionment rules, but insists that the apportionment rule bear some relationship to these two parts of the test.

7. Methodology generally.

· Agency views. The agency view says that the judge’s job is taking instructions more or less fully matured from some source.

a. Strong form – originalism. Originalism covers a variety of views and understandings, but at its heart judges are instruction-takers and their source of instructions is the text of the constitution, with the possible addition of an enactment-centered history of that text. The constitution is seen at its moment of ratification as uttering instructions that may be simply textual or may involve non-textual elements centered around the actual enactment, through which we could learn how the people intimately involved in the framing of the constitution understood what they were doing. It’s enactment centered – excavation into text and history of the constitution. Various forms of originalism:

(1) Textualism.

(2) Legislative history.

b. Moderated form of originalism – reluctant judgment. An instance of this comes in Lessig, who created the idea of translation – a judge taking instructions from the late 18th century or some point in the 19th century has the job of not only understanding the original meaning but also translating it. In doing so, the judge will necessarily engage her normative faculties. There is no such thing as a simple instruction taker when your instructions are a couple of centuries old. This is different than partnership theorists, who would say that there is no answer in the text and there wouldn’t be any answer in 1798. However, they do look a lot like partnership theorists.

c. Stare decisis. Stare decisis does not play any inevitable role. There’s nothing built into originalism that requires an originalist to accept or deny stare decisis. However, there is a tendency for originalists to be somewhat less wedded to stare decisis than justice seekers. It might be this way because justice-seekers acknowledge that they are out in the open. You would expect judges who recognize that they are making significant political choices to exercise a kind of humility. Stare decisis is one source of that humility. If an originalist believes that there are right answers coming from somewhere out there, the views of their colleagues are seen as an impediment. This is also true because most sophisticated originalists would not claim that our sweep of practice was originalist. They would say that lots of mistakes have been made, which makes them less tempted to recapitulate the past. However, originalists have problems explaining decisions that people would never advocate overturning, like Brown v. Board of Education. They also have trouble with the whole run of First Amendment speech doctrines, which can’t be traced to originalist origins. In order to not cast themselves completely out of modern traditions, they rely on stare decisis from time to time.

· Partnership views. Partnership views say that although the judge may be bound by instructions, the instructions are radically incomplete and require the judge to bring her own values and judgmental faculties to bear. Partnership includes at least two forms of restraint. First, restraints of the text when the constitution binds – however, the constitution is seldom determinative of constitutional controversies. Second, judges are bound by the constraints of adjudication – at least by stare decisis to some degree. There is a strong and a moderated form of partnership as well:

a. Strong form – justice-seeking. First, the purpose of the constitutional practice by and large, especially with regard to the liberty-bearing provisions of the constitution, is to bring us closer as a political community to the fundamental requirements of political justice than we would otherwise be without a constitutional tradition. Judges are guided and restrained by text and common law adjudicatory constraints, but expected to bring their judgmental faculties to the table – it is a good thing because the partnership required by this is a reasonably good mechanism to do the job that the constitution is intended to do. Second, you can’t say much more than that this is a pretty good mechanism. You can’t say this is an essential mechanism.

b. Moderated form – democratarian. The classic democratarian is John Hart Ely. Ely’s view is that judges are not mere instruction-takers and that it is a good thing, but where judges should behave in this justice-seeking fashion is substantively limited to the project of improving the democratic process. He’s reconciling features of our practice and our constitution pursuant to a vision of justice. If you’re Ely, this could be a narrow view of democracy. But if you’re Dworkin and your idea of democracy includes anything falling under political justice, it will be just like justice-seeking. It is actually implausible to say that something is an element of democracy and not an element of justice. Still, the democratarian model does this. Also, democratarians often speak as though they make the judicial role no longer undemocratic because they are confining the judge’s role to promotion of democracy. The problem, though, is that democracy is just what they define it as. The main difference is that a justice seeker won’t ask whether, for example, religious liberty is an independent constitutional commitment or an outcropping of democracy.

· Guardianship views. This is the judge’s oracle. This is a view that nobody admits to holding. In guardianship, judges are wise people guarding events. No constraints and protocols of partnership exist. Just get good results – forget about text.

V.
SPEECH AND CONSTITUTIONAL PRIVILEGE

A. Subversive Speech and the Paradigm of Constitutional Privilege

1. Constitution’s two great modalities of special concern:

(1) Capacity of the constitution to privilege certain activities. Speech is the paradigm case of constitutional privilege.

(2) Protection against discrimination. Protection brings people or enterprises to parity. While speech is privileged, African-Americans, women and others are brought into a position of parity, not of privilege.

(3) Differences between the two. The preconditions of privilege have to be some idea that a given activity is in some way virtuous and therefore enjoys a priority – i.e. a theory that valorizes or prioritizes speech over other activities. An argument for protection, in contrast, has to depend on the claim that there is a special vulnerability to discrimination.

2. Roadmap of constitutional protection of speech.

· Two kinds of speech regulation.

a. Content-specific. Content-specific regulations are strongly disfavored in our First Amendment tradition.

b. Content-neutral. Sometimes spoken of as time, place or manner restrictions.

· Content-specific vs. viewpoint-specific regulations. Viewpoint-specific are the sharpest and easiest to understand – preferring some kinds of speech over others because of the message that it gives. It is possible for speech regulation to be content-specific without being viewpoint-specific. For example, a metropolitan bus company posts advertisements on its buses but will not post political messages. These boundaries can get very murky, as for example when a university funds student publications, but does not fund student religious publications. Is that content specific? Yes. Is it viewpoint specific? It is arguably the college declining to underwrite religion to its detriment.

· Vulnerable categories of speech. When we’re dealing with content or viewpoint regulation of speech, we have a general presumption that such viewpoint regulation is unconstitutional. However, there are a series of relatively narrowly and relatively clearly defined exceptions to that general default rule. We can describe these as “vulnerable” categories of speech. Prominent among those categories is first, the advocacy of illegal activity (subversive speech); second, defamatory speech; third, what the Supreme Court calls “obscenity,” but which redefined and reunderstood is often seen as pornography; fourth, hate speech. These vulnerable categories of speech have spin-off doctrines that are closely related. Two examples of these satellite doctrines are the problem of the hostile audience and “fighting words.” Similarly, there are a series of doctrines that connect to obscenity – offensive speech, the zoning of adult-themed speech, and the special concern for protecting children.

· Time, place and manner. Time, place and manner is much messier.

3. Hypo. There is a fiery, highly effective speaker whose initials are NR, who is actively holding street protests all over lower Manhattan against gentrification and the economic injustice upon which gentrification rests. Her slogan is “Just say stick ’em up!” Her thesis is that property is theft and it is the moral obligation of those who have lost in this process to take back what is rightfully theirs by all means, including armed violence. There seems to be some (measurable, not profound) correlation between her speeches and street crime.

(1) Under the run of cases that culminates in our modern understanding of the First Amendment, including and especially our final understanding, are NR’s speeches protected by the First Amendment?

(2) Should they be? Why?

(3) Brief note on statute used against NR. The hypo never says anything about the law under which she is being prosecuted. There are two different arguments available. One is that the speech is protected and no rule will reach it. Second, her speech may be vulnerable to regulation but the rule may be so badly drafted as to be unconstitutional in its application. We have rules pertaining to the facial invalidity of First Amendment regulations – they can be either overbroad or unduly vague, and therefore infirm.

4. Incitement. What does it mean to intend to incite? One meaning is to have the intent to make it more likely that some third person would commit an illegal act. Or it might be that incitement is more directly consequential and spontaneous, like the exclamation “Let’s take the Dean’s office!” That might be an incitement – intended to ignite a flashpoint of decision and action on our part. There is certainly some question in Brandenburg as to what the notion of an incitement is.

· Imminence. You might say that this is taken care of in the imminence element of Brandenburg. It doesn’t matter very much whether we attribute this model of what is protected and what is not to the term “incitement” or to the term “imminent.” If we’re satisfied that something like that line is being drawn, one reading of Brandenburg reinforced by Claiborne is that imminence is like incitement to immediate disorder.

· Reasons for drawing the line there. It raises the question of why we are drawing the line there. That question has two sides. One side is why are we protecting speech which days or weeks later leads some number of people to engage in criminal conduct. On the other side, if we are inclined to protect that speech, what changes when it becomes this immediate ignition?

· One view: If there is something immediate, the speaker has in some sense substituted his will for that of the crowd and is responsible. You could argue that it is something the government has an interest in keeping the speaker from doing. If it takes time for the people to act, they are acting on their own judgment and are no longer in the heat of passion.

a. Notion of responsibility. Responsibility is an ambiguous term. One is a causal statement – that NR without more caused the illegal conduct in the flashpoint case. In some sense, the will of her auditors couldn’t intervene. Second, it could state that they mull it over, are convinced that she is right, and then act on it. That’s a claim about human phenomenology – that in some sense she controlled the first while she persuaded the second. It wouldn’t follow if we accepted this initial sense of responsibility that we would think she is liable more in one instance than the other. If we assume that NR really is pleased with that state of affairs in which people are acting on her teachings, why is she less responsible for the second act? The Court in Claiborne is ambiguous. At times, it is saying that this is just an emphatic rhetorical way of making a point about how he feels – not a call to arms. The NR case, arguably, is more than that. She hopes that people will act on her arguments. Why is she, in that instance, any less subject to responsibility for her acts or suppression of her acts by the state?

5. NAACP v. Claiborne Hardware Co. (Supreme Court 1982).

· Important gloss on Brandenburg, unless it is motivated by the Court’s sympathy for civil rights activists.

· Facts: Charles Evers stated in a public speech that there is a boycott and “if we catch any of you going in any of them racist stores, we’re gonna break your damn neck.”

· Holding: Speech was protected. Advocacy of force doesn’t remove a statement from First Amendment protection.

a. Causation of violence. The Court writes, “If that language had been followed by acts of violence, a substantial question would be presented whether Evers could be held liable for the consequences of that unlawful conduct. In this case, however, [the] acts of violence occurred weeks or month after the speech.”

b. There is likewise an argument in the NR hypo that the violence didn’t come immediately.

6. Advocacy of illegal actions. Why should you be entitled to aim to persuade people to do something that is illegal?

· Excitement argument. One answer might be that you don’t want to make speech doctrine like a trap where if you get too excited in the things you say, you’re off to jail. That suggests that we’re protecting innocent speakers whose rhetoric is super-heated. But here, it’s reasonable to attribute the goal of making people commit illegal acts.

· Self-governance argument. We have strong faith in people’s self-governance – being responsible for their own actions and acting rationally. We want to hold people responsible for their actions, as opposed to holding other people responsible for what those people do.

a. Not exclusive. We can hold the actors responsible and also hold NR responsible.

· Autonomy argument. There is an essential interest in the government allowing you to be exposed to everything. Once you’ve been exposed, whether you’re persuaded is open to your rational autonomous thinking. Autonomy of the auditors.

· Slippery slope argument. Too broad enforcement. The fact that illegality comes from a democratic process means that we should be open to these ideas. Illegality is always changing, and lots of laws have been overturned by public opinion. There are cases of civil disobedience where you are being persuaded to do something that is currently illegal but may not always be illegal. There may be pure cases like exhorting people to murder, but when you get into gray areas (abortion laws), if you let the government decide where that line is, you get inert policy.

a. War cases. That makes these war cases really nasty. On the one hand, the national stakes are quite high and you can imagine the nation’s war effort being crippled. On the other hand, the validity of war efforts is something people have powerful reasons to express their views about. Something that makes NR harder to evaluate is that the stakes seem lower, but on the other hand the idea that people should be secure on the streets does not seem controversial.

· Problem of “moral luck.” Imagine that NR and MR are identical speakers. Someone takes NR’s message to heart and murders another, while nobody takes MR to heart. NR is made liable for serious consequences due solely to the actions of a third party.

· Problem of when the speaker ceases to own the actions of the auditors. When is someone’s will replaced?

· Douglas’s concurring opinion in Brandenburg. He draws a distinction between speech and action. We reach some point where we think a person is responsible for the connection between their words and criminal acts – when people are conspiring to commit a crime. There comes a point when very few people would say that the speaker is innocent of the act of robbery. Douglas has in mind that at some point it is your act. You might ask then whether that is what Brandenburg is really in service of. Maybe this is too far-fetched, but the idea might be that when Sager says “Let’s take the Dean’s office,” he’s doing something more like conspiring. It’s not Sager’s encouragement – it’s his inducing the event. He’s complicitous in this event. Douglas is not popular for this view, but one way to try to understand incitement is to define what the act is.

· Safety valve/marketplace of ideas rationale. If you suppress speech on the issue, rational judgment is impossible. Forces speech underground. It’s better above ground because it’s then subject to the marketplace of ideas.

7. Three major rationales for free speech.

· Millean truth rationale. Things will go far better for a community that permits a very broad range of free speech because it will get to better outcomes – a marketplace of ideas is conducive to truth.

· Self-realization/self-government. This argument is in some important way about the autonomy of individuals – put most attractively, the autonomy of the auditors, and not the speakers. They are entitled to be exposed to a broad range of ideas in forming judgments about themselves, their lives, their world.

· Democratic legitimacy. Meiklejohn’s arguments look a lot like this. The democratic legitimacy argument says that I am ultimately going to be subject to the monopolization of legitimate force by the state and made vulnerable to its legal mandates, including mandates with which I violently disagree. As a precondition, I am entitled to argue as effectively as possible against the continued imposition of this regime of law. This is very much a speaker’s argument.

· Privilege rationale. The justification for privilege would have to be some special virtue or priority of an activity. Justifications for free speech have the peculiar characteristic of claiming that they come into play before the rest of the democratic process, because they are setting the table practically and morally for the democratic process to work. This comes out in the suggestion that you have to be able to challenge those laws that you are promoting disobedience to. If you look the Millean truth rationale, the notion is that before we are satisfied that those laws have the status they need to have, we already should have had the appropriate kind of speech ahead of those laws. It depends, in effect, on the laws having emanated from a milieu in which speech is available. The marketplace is seen as conceptually prior to any satisfaction you would have about the state of the law. The democratic legitimacy rationale has the same flavor – it is inappropriate to hold me responsible to a law if I haven’t had an appropriate opportunity to define it. There is an almost temporal sense that any law is open for challenge in this way – even though this law was in effect before I happened on the scene, I oughtn’t be vulnerable to the rule if I’m not able to try to convince my fellow citizens that it is a bad rule.

8. Prior restraint doctrine. The First Amendment doesn’t only have substantive grip. It has spawned a set of procedural notions that are intended to safeguard free speech. One of these is hostility to prior restraints. When speech is “stopped” before it happens, that is a prior restraint.

· Defining prior restraints. The classic form of prior restraints includes: first, injunctions against speech; second, physical preventions of speech (i.e. Pentagon Papers case, where federal marshals went out to prevent the newspapers from printing those materials); third, refusal to grant permits to publish a newspaper or have a parade.

· Examples of prior restraints.

(1) The Skokie case. See below.

(2) The Pentagon Papers case. In the Pentagon Papers case, the Supreme Court invalidates the prior restraint almost unanimously. In that instance, there is first a substantive demand (showing of a clear and compelling national security interest). There is also a procedural side of the prior restraint doctrine – you must have safeguards like immediate appellate review. We do recognize prior restraint in the film censorship area, and the justification there is the vulnerable constitutional status of obscenity. For prior restraint to succeed, you should have both some substantive motivation or peculiar vulnerability (i.e. our relationship to obscene materials), and immediate review.

· Policy reasons to be hesitant of prior restraints.

a. Argument that they’re preferable. If people worry that they will be punished after speaking, there will be a chilling effect because they may be by punishment after the fact. A system that invites argument at the outset might be seen as an improvement over one where speech can be punished afterward. Setting aside potential transaction costs, a well-functioning prior restraint lets you know in advance what you can say.

b. Reasons that they’re worse:

(1) Impact of speech exaggerated before it comes out. Blasi notes that it is easy to overestimate the impact of speech before it takes place. It’s far better when speech has happened and the society absorbed it to evaluate it dispassionately.

(A) Pentagon Papers example. The idea that the US would lose its stature among nation-states were these papers published looked far better before the Papers came out.

(B) Skokie example. If the march had taken place, the advance claims would look quite hyperbolic. Saying “Speech, in the end, is just speech” might seem a little more credible after the march has occurred. That is Blasi’s argument. It’s different than the argument that we’re just better off with the speech out there. If we really are better off with the speech out there, why punish it at all after the fact?

(2) Liability argument. Maybe a more palatable version of Blasi’s argument is that if the speaker is willing to take the chance of liability, we’re better off because we could always come after him later. The general version of the Blasi argument is we’re better off if we see the consequences.

· Injunctions.

a. Blurs distinction between prior restraints and subsequent punishment. It’s not clear in the context of injunctions whether prior restraints are different than subsequent punishment. A government gets an injunction against the speech. The speech takes place. When you defy an injunction, you get punished. An injunction, you might say, is like a very precise legal rule.

b. First Amendment distinction. There is one profound difference, Walker v. Birmingham – after an injunction, you can’t raise your First Amendment rights. As long as we have Walker v. Birmingham on the books, an injunction is far more devastating to the would-be speaker.

9. First Amendment procedure.

· Marches and disturbances. For several different reasons, marches and disturbances is a context where the nature of the municipal ordinance is at stake.

(1) Historical reason. The Warren Court clearly had an objective during the heights of civil rights demonstrations in the South. This was justified in part because the courts in Alabama were not a good ally in enforcing civil rights. So it’s not peculiar that the Warren Court adopted this role, but it was problematic. There is a general doctrine afoot that trial court findings of fact are not likely to be overturned by federal appellate courts. But that means that state trial courts have a lot of control over outcomes, to the extent that those outcomes are fact-dependent. So now you have a characteristic pattern of non-violent protest where everyone ends up in jail the next day, charged with disturbing the peace. The state trial court makes findings of fact. The question now is a Supreme Court faced with heavily loaded trial court findings of fact. It’s not surprising that its natural response is to attack the ordinances.

· Objections to vehicles of regulation (facial invalidity):

(1) The legislation is substantially overbroad. A statute that by its terms seems to encompass a particular universe of possibilities, some number of which are clearly protected speech. It is to that degree overbroad. If it reaches substantially into protected speech, it is substantially overbroad and unconstitutional.

a. Gooding v. Wilson. Confronting a police officer, an angry citizen says something like “You goddamn motherfucker, I’ll break your neck.” The Court says that the rule under which this prosecution took place is overbroad.

b. Chilling effect policy. Part of it might be seen as an attempt to get statutes off the books that have a chilling effect by virtue of their overbreadth.

(2) Unduly vague ordinances are unconstitutional. Two First Amendment values are perceived at stake in vagueness cases. The first is a variation on the chilling effect. If you have a statute with fuzzy edges, people will steer clear of those edges. On this ground, an unduly vague statute will be seen as overbroad. The second concern is that they confer in various regulatory situations too much discretionary authority for officials to react to speech because of its content. Vague statutes encourage viewpoint specific regulation, or censorship (more bluntly put).

a. Vagueness as applied. A modern doctrine post-Warren Court is called “vagueness as applied.” In several cases, the Court has said that this statute may be vague at its edges, but your conduct clearly was covered. It treats this as whether you had notice that what you were doing was illegal. Thus, many vague laws are utilized against the individual who knows that her conduct is prohibited. In general, the combination of substantial overbreadth requirements, a standing approach to overbreadth, and the vagueness as applied tradition are part of a retreat from facial invalidity. The Court has gone back to it where needed, but it is a tool used less, which there a lot of defenses against.

· Standing doctrine.
a. Overbreadth as special rule of standing. One way to think of overbreadth is as a standing doctrine. Once the court has decided the statute is invalid, everybody has the right not to be beaten by a dead law. The state can say that the legislature could have drafted a statute to get him. But these aren’t common law crimes. The D’s claim is simply that there must be a valid law to prosecute him – they didn’t manage that. Whether you treat this as an exception to standing may matter.

b. Idea of standing. The core idea of standing goes back to Marbury v. Madison – you must have a live case or controversy.

(1) Injury in fact. The core requirement of standing is injury in fact – one must be injured in some cognizable way before he can invoke the authority of the judiciary. People will either lose the opportunity to speak or be punished for the fact that they have spoken – injury in fact.

(2) Advance own rights. There is a second requirement – you have to have a cause of action or be advancing your own constitutional rights, not the rights of third persons. When the statute before you reaches substantially into protected speech, in some important sense you are invoking the constitutional claims of other speakers. You aren’t saying that regulating you is unconstitutional – you’re saying that regulating speakers in other contexts is unconstitutional. That’s why it’s said that this is an exception to standing doctrine. The court has said that this isn’t a constitutional rule – it is called “prudential” (judicially generated). It is elastic and there is a set of exceptions. The person invoking a constitutional right generally must be in privity with the person for whom they are invoking a right – the doctor invoking the patient’s right to have an abortion, for example. There is no privity in this overbreadth context. This is a second exception to the judge-made element of standing – D can invoke the constitutional rights of third parties. You could say that in some sense this is a deeper relationship that has some of the features of privity. You might say that a plausible way to think about First Amendment rights is that there is indeed this commonality of stake at all times.

c. Severability. The other way of thinking about this is if special First Amendment concerns are doing their work, they are doing their work at the level of severability. You take an overbroad statute like the one in Gooding, and you say that the Court could simply say that insofar as the statute reaches unconstitutionally, those applications are unconstitutional, but leave the text of the statute intact. It is either striking down some clauses and leaving others intact, or if it doesn’t have clauses, saying that it isn’t unconstitutional insofar as it reaches this person, who directly threatened a police officer. You conceptually sever its reach. Although you could sever it, overbreadth can be seen as a presumption against severing in the First Amendment context. My claim is that you can’t prosecute me by the terms of an unconstitutional statute. It’s as though I walked into court and you said, “Of course you did a bad thing – when we legislate we can throw you into jail, so we’re going to throw you into jail now.” My constitutional right is a fundamental due process right – you can’t jail me on the legislature’s theoretical ability to make my conduct illegal. They failed to do so. What’s left is a substantive law claim – not an exception to standing at all.

· Murkiness of facial challenges. There is something very reified about this – the whole law lives or dies, is valid or invalid. But this is the way the Court distinguishes between facial and as applied.

· Why it might matter. If you think of this as a standing doctrine and the question is who gets to invoke the constitutional rights of third parties, it’s perfectly plausible to adopt a rule (and there are some Supreme Court cases that look like this) that says in order to invoke overbreadth, you have to be near the constitutionally protected conduct. That is a soft, difficult test to apply but makes sense if this is a standing rule – we’ll let you bend it, but not break it.

a. Nonsensical under view that law is simply invalid. But if your view is that the law is invalid and nobody can be prosecuted under an invalid law, then this seems nonsensical. Any person whose only vulnerability is to the regulation of that law should be able to object to that law. It should be unconstitutional to subject them to prosecution by a law that in the right hands we would see as unconstitutional. We have a binary that it’s either overbroad or it’s not – if it is, anyone can object to application of the law. You can actually see this in cases. The substantive law view is probably the right view, but both views are interlaced in our overbreadth tradition.

b. Creates ridiculous situations. You’re faced with the following spectacle in the legal system. Claimant A comes along. His conduct is far removed from the First Amendment claim and is not allowed to raise overbreadth. At time 2, along comes Claimant B whose conduct is not protected, but is more proximate to the First Amendment value. So he’s entitled to challenge overbreadth and they strike down the law. They send someone to jail under time 1, when someone else who isn’t protected by the First Amendment could challenge it and have it declared unconstitutional top to bottom. It looks quite unseemly if you put the facts forward in this way.

· Test cases. Expensive and we may be talking about jail time here. Furthermore, it is sometimes hard to get prosecution in order to challenge laws, and an unequal enforcement claim doesn’t fly very well. The possibility of test cases doesn’t wash away the chilling effect.

· Standing and severability. A statute says that A, B and C are prohibited. A is a clearly defined verbal assault statute. Then there is a second catchall, like the statute in Gooding. Standing and severability interact. You have to show that your injury flowed from the thing you are complaining of. The Court has gone further and said that you must show that the court is capable of eliminating that injury. The court can say, “You claim this law is invalid, but all you’re objecting to is B. If we struck down B, nothing would change for you because you’re injured by A.”

B. Hostile audience/fighting words

1. Feiner v. New York (Supreme Court 1951).

· Facts: Police officers arrested an inflammatory speaker in Syracuse after requesting him to stop. They claimed to stop him due to the audience reaction, which they feared would trigger a fight.

· Holding: Suppression of speech upheld. When there is a clear and present danger of riot due to the speech, the state may prevent and punish such speech.

· Response to decision. The decision seems to suggest when individual speech seems like it will trigger a hostile reaction, the police can stop the speaker and possibly, especially if he resists, punish him for speaking. There are several responses:

(1) The Court didn’t live with this in the Southern cases. The Court in all of those cases says it is a far cry from Feiner without really explaining why.

(2) There is something infirm about the sensitive trigger in Feiner. Letting hostile audiences silence speakers seems very perverse in an expression-loving environment – it is private rather than public censorship, but if the public response is of this kind it seems a particularly pernicious form of censorship. But Feiner has never been overturned, and the Court has never worked out an elaborate doctrine in this area, in part because the Supreme Court during the civil rights area often used overbreadth and vagueness doctrines to protect street protests.

· Model of how courts will respond to such a situation. It isn’t very precise because it involves the critical term “reasonable.”

(1) Protect the speech event. The first obligation of a community when faced with a speaker whose speech is inducing hostility in his auditors is to protect the speech event through all means at the community’s disposal. What is reasonable may be contextual in a variety of ways – whether the city knows of the event, its potential controversiality, and has fair warning. If there is a spontaneous event, it can’t be expected to produce small armies, but if they have a few hours they can. And they do.

(2) Ask speaker to stop only if police cannot contain violence. The speaker can be asked to stop only if, after using all reasonable means, the police cannot be expected to stop the violence. In that extreme circumstance, the police can tell the speaker that he must stop, and then only if he refuses can he be punished. You can’t be punished for bringing about a situation where the police tell you to stop.

· Bad occasion for application of prior restraint. A hostile audience situation is a bad occasion for the application of prior restraint. It seems strange to announce in advance that a community cannot restrain itself in light of this speech. If you can stop a speaker after a mob gets angry, then our doctrines are kind of a joke. It allows vigilantes to suppress speech.

2. Fighting words.

· Generally not utilized by Court. It is cited with a fair amount of frequency by the contemporary Supreme Court, but always in a context which denies it operation in the case before the Court. Usually the form it takes is the Court saying that these are not fighting words, but if they were then we would feel differently. In the R.A.V. case, the Court assumes arguendo that the speech reached by a municipal regulation is fighting words, but then enunciates a doctrine that if you selectively prosecute some uses of fighting words, that is viewpoint discrimination and invites strict scrutiny. Thus, fighting words is talked about as though it is viable, but never does the work it did in Chaplinsky 50 years ago.

· Too easy to be dismissive of speech’s status. It’s hard to know what to make of a circumstance like that, and it’s perhaps too easy to be dismissive of the status of such speech. At one point we were skeptical about whether the Court would ever find a violation of the Commerce Clause. Thus, we should be hesitant to dismiss fighting words doctrine, since they do have it on the table.

· Meaning of fighting words.

(1) Extension of clear and present danger test. Perhaps fighting words should be seen as an extension of the clear and present danger test, even after Brandenburg. You can imagine some contexts where speech is so confrontational and assaultive that we can imagine it creating the kind of clear and present danger in Brandenburg. We can also see that words may sometimes be a sort of assault. Brennan in some opinions has spoken of the fighting words doctrine in the way, but if this is your notion of fighting words, you probably have in mind a particular context – namely, one on one, very close distances, where the words are very close to the equivalent of “put ’em up.”

(2) Chaplinsky is where the idea of low-value speech originated. The Court might have the view that you can detach a message from its means of expression – that there is a kernel of message and a husk of expressive rhetoric, and as long as you permit people to have whatever kernels of message they want, you can regulate the husks. If some expressions are innately dangerous, but can be detached from the message, then they may be unnecessary to the expression of ideas. The speech is low value to the extent that it can be detached from that husk.

a. Cohen v. California. When Cohen is arrested for wearing a leather jacket that says “Fuck the Draft,” it’s certainly possible to restate the argument and eliminate the offensive word, but you may think that it’s implausible to pull forms of expression and messages apart. If it is impossible to pull them apart, then the low value of fighting words seems mistaken. They can’t be of low value unless the form of expression can be stripped away and leave the message intact. Justice Harlan, who writes the majority, treats them as though they’re intimately connected. Arguably, they would be under fighting words as well.

b. Parsing allows for large amount of discretion. May lead to content regulation.

3. The Skokie case. Shows hostility toward prior restraints.

· Facts: Nazis wanted to win the right to march on Chicago, and announced their intent to march in Skokie, a predominantly Jewish town with a large number of Holocaust survivors. The town officials go into state court and get an injunction against the speech. The Nazi party seeks relief from this injunction.

· Supreme Court holding: The Supreme Court invalidates the injunction on purely procedural grounds – it is a prior restraint, and a necessary condition to any prior restraint is that there must be immediate appellate review. That initial Supreme Court intervention sets into motion the rest of the events, in which the city enacts one ordinance after another to bar the Nazis, and one after the other is struck down by the courts.

· Words as a weapon argument. The argument is that in the case of Skokie, the words were actually used as a weapon. Undoubtedly, Skokie was targeted precisely because of the circumstances that caused the citizens to be as unhappy as they were. Is it different than Martin Luther King deciding to march in Selma though? Martin Luther King was not innocent of the hope that the people of Selma would react violently. It was their violent response that invited national scrutiny and in some way led to the passage of the Voting Rights Act. In a way, speech protests are always chosen with an eye toward newsworthiness. Sometimes the newsworthiness is done precisely with the hope that there will be a violent reaction of distaste.

a. A march is not assault. A cross being burnt on a black family’s lawn in the middle of the night or a swastika on a Jewish family’s house – those are genuinely assault. They have a certain credibility because they already have trespass and malice. But we aren’t talking about people doing anything illegally.

b. Post-traumatic stress syndrome argument. When they did this march, they knew that it was going to happen and that it was going to frighten people. The answer is a wariness of attributing to Holocaust survivors a certain type of mentality. It is based on the personalities of individual survivors.

· Are you tempted that there are some arguments that are just prohibited? Such as arguments that African-Americans, Jews, etc. are inherently to be despised.

a. Context of different countries: It may be tempting in Germany. Our position on the First Amendment may be based on the strength of the US government to combat hatred as opposed to other contexts where there is a real worry.

b. Different contexts inconsistent with Brandenburg test. Brandenbrug test also includes incitement and imminence. The mere fact that speech conduces to something evil does not justify suppression – it must conduce in a specific way. Usually in these societies there is a slow fuse, not the rapid fuse of Brandenburg.

c. International differences not as exaggerated as it may seem. When one gets together in international settings, much is made of the fact that we are so committed to the First Amendment in the area of hate speech. The differences are more symbolic than actual. In Germany you can’t deny the existence of the Holocaust. But if you ask German judges about a book that makes a set of scientific arguments or a novel that displays Jews in circumstances that tends to their denigration, they’ll say that they wouldn’t suppress it. So it’s not clear how deep European willingness to suppress hate speech actually runs. We can overstate these differences to some degree.

d. Foundation for judgment of prohibited ideas. A proponent of this prohibited idea notion would say that it comes from the same place that our commitment to free speech comes from – there are a set of powerful values that we attribute to our constitution. Free speech is one of them, but so are the ideas about the equality of persons in our society. It is the sort of argument we’ll see from advocates of suppression of pornography.

· Our First Amendment looks most vigorous when it is least needed. When tensions are most high, we tend to waver in our commitments. One example: Next time there are powerful racial tensions in New York or LA, the claim will be that there should be suppression of speech. Our ability to face actual potential violence is not wonderfully well-tested, and tends to crumple under great pressure.

C. Defamatory Speech

1. Historical overview. Until Times v. Sullivan, defamatory speech was thought to be entirely a matter of statutory and common law – no constitutional protection for such speech. In part, that came from the notion that all the state was doing was making possible redress between private parties. Times v. Sullivan significantly restricted the vulnerability of defamatory speech to regulation. On the one hand, the question is why some defamatory speech is still vulnerable to regulation. On the other hand, the question is why the speech is protected at all.

2. Conceptual groupings.

· Elements. Defamatory speech is statements about individuals or groups which are:

(1) False, and

(2) Injure them in some way.

· Victim categories. Victims divided into four categories:

(1) Public officials

(2) Public figures

(3) Private individuals whose lives or circumstances become a matter of public concern

(4) Private individuals who haven’t been made a matter of public concern – victims of defamation in some casual way.

· Public officials. Discussed in Times v. Sullivan (Supreme Court 1964). Public officials are elected or appointed officials who work for the public, although there is some question about how high-ranking they must be before they are deemed a public official. It’s not open season on public officials in all respects – only in regard to those things that speak to their qualifications or performance in office. However, as we know from this president, an awful lot of things about a person’s life can be deemed relevant to their performance in office. With regard to public officials, these are the rules:

a. Actual malice. A state can make possible a recovery for defamatory speech only upon a showing of actual malice, defined as either the knowing utterance of an untrue remark, or a reckless disregard for the truth of a remark.

b. The other reasonably clear rule is that in the case of a public official, only actual damages can be recovered, not punitive damages.

· Public figures: The rules are exactly the same, except that it’s a little trickier to determine what a public figure is.

a. Two kinds of public figures:

(1) The kind that has grown notorious in general – a prominent radio commentator, gadfly of one kind or another, or an activist.

(2) Selective forms of public figuredom – an individual is prominent in either a smaller community or in regard to a smaller event – i.e. a prominent football coach known mainly in the state of Texas in regard to football.

b. These two elements have been articulated by the Court and tend to run through the cases. One element is voluntariness – public officials have accepted a position in the world that comes lumbered with the risk of criticism. The other element is that, by virtue of your prominence, you have self-help – a kind of platform from which you can respond successfully to untruths that are uttered about you.

c. Public figure status is denied in the case of well regarded scientists who receive Senator Proxmeyer’s Golden Fleece Award, when Proxmeyer argues that the scientist has been elevated to public figure by virtue of receiving the Golden Fleece Award. You can’t make someone a public figure and then use it as a defense.

d. Rules for public figures. The rules are the same – actual malice has to be found.

· Private figures whose lives become a matter of public concern. Consists of private individuals elevated in some regard.

a. Rules. There the rules are different.

(1) Liability. The P must show that there is some degree of fault – interpreted as a negligence standard.

(2) Damages. If all that is shown is negligence or mere fault, you can only grant actual damages. If and only if actual malice is shown, they can make punitive damages available.

· Private figures who haven’t been made a matter of public concern. One case seems to involve private persons who are completely private – Dun & Bradstreet. For this category, negligence is still required for liability, but punitive damages can be made available without a showing of actual malice if negligence is shown.

3. Interesting features of this area.

· How does this differentiate itself from Brandenburg? Consider: It may be true that defamation creates concrete harms to people – reputational harms, economic loss. But these harms are not different than the NR harms of people being injured at gunpoint. It isn’t like the bottom-line injuries are worse in defamation – it seems as though the harms that Brandenburg will tolerate in the interests of free speech are potentially graver than those that the law of defamation will tolerate.

a. Balancing. There are a lot of benefits to political speech that don’t come directly from defamation. It’s something about the quality of the remark. It connects very closely to the idea of low value speech – if these are factually inaccurate statements, they are politically less valuable.

b. Defamation more directly causes harms than political speech. The agent of the harm is the speaker in the defamatory speech context, whereas in the NR situation there is a third-party agent – if there was time for people to hear, consider and act on an argument, it is third party agency that does the harm.

(1) Argument that defamation also requires a third party. If there is a difference, it might be that when someone tells her auditors they should attack the propertied class, the state is meant to assume that its citizens are morally responsible, autonomous individuals not to be paternalized by the state – they can hear these arguments and judge for themselves. Factual inaccuracies are different. The argument may be that the utterance of untruths is not valuable. Scanlon takes one position about the autonomy of listeners, then later repudiates it. His ground for repudiation is that if you take the autonomy argument seriously, you’d say that the state can’t protect people from fraudulent advertising. Protecting people from bad ideas is not the same as protecting them from false statements of fact. The low-value speech argument says there is something different about false statements of fact.

· Falsifiability. At the heart of low-value speech is that the speech is falsifiable. That separates defamation from virtually all other forms of speech and speech regulation. To understand the sense in which the fact that this is false speech might make it low value, there are a few things that one might say. One is looking at the question of “low-value speech” from the standpoint of why we value speech in the first place, and our three different families of argument in favor of speech:

(1) Autonomy/political legitimacy. It’s not obvious that my ability to argue with my fellow citizens ought to extend to knowingly telling of lies to them. It’s not clear that the claim for political legitimacy which says that I ought to be able to make arguments extends to my being able to make arguments that include the telling of lies, or reckless disregard for truth. From the standpoint of autonomy of auditors of speech (Scanlon), it isn’t obvious that the state violates some principle when it seeks to protect its citizens from the knowing utterance of factual untruths. From the standpoint of speaker’s autonomy, it’s not part of one’s expressive license to tell lies that injure others.

(2) Transaction costs. All of that assumes in effect that there are no transaction costs in the system – that the system works the way the rules describe, that people are not intimidated in speaking by the prospect that someone injured by their speech will bring a massive lawsuit against them. One could say it’s underprotective of speech to leave it unprotected, if we factor in transaction costs. If this is so, we could say that perhaps this can be thought of as low-value speech. It begins with falsifiable speech, and then travels with the idea that the ways we value speech do not have a grip here. If we adopt the optimistic Millean notion that bad speech begets responses, it’s not obvious that the idea that something is falsifiable and untrue affects it – it seems that the Millean claim carries this speech as much as others.

· Political lies and false speech. Is there something different between a person lying about matters of fact and distorting their reasons for a particular outcome? You could say that before you get to the point where the speech is low value, someone has to not only be lying, but lying with recklessness. Political speech involves misrepresentation of views, but we might think that it’s in search of a higher truth. However, we can think of lies as in pursuit of a higher truth (“It was important to me that everyone know what an evil man this governor is, that’s why I lied.”). We cannot prosecute people because they weren’t reflecting the truest statement of their political beliefs. But do we really believe when the presidential candidates lie to us that it is low-value speech?

· Difference between defamation and Brandenburg. We’d either have to explain how the third-party agency question or something else is making speech regulable only to a standard of fault for private individuals. We’re still protecting it constitutionally, but now we’re protecting it considerably less than Brandenburg – all we require is a showing of fault. This suggests several possibilities. One is that robust speech is thought to be far more important but in general the idea that we can parse political from other speech has not been a particularly favorable idea. Second, the non-voluntary nature of private persons made politically newsworthy, who lack of podium to respond. But that all this suggests that it is about the kind of injury. This part of the test suggests an explanation not readily given by the other things we’ve been putting on the table.

· When we move to persons who are newsworthy but not public figures or public officials, what view would explain the low bar there of mere fault, and how does this associate with the suggestion that injury is a poor suggestion for defamation?

4. Milkovich v. Lorain Journal Co. (Supreme Court 1990). Milkovich says that merely putting the phrase “in my opinion” in front of a defamatory statement doesn’t alter the analysis. The fact that they said it was their opinion wouldn’t change the fact that it was a lie, because it’s not their opinion. It’s hard to see how, given our particular rules, merely putting that statement in front of the falsehood you were about to utter would change the analysis.

· What it should not do is allow someone to go after NR for stating facts about distribution that are wrong. You still have to measure the implied statements of fact against the actual malice standard. Milkovich offers good reasons for having the standard very high for actual malice – otherwise you would have this slide into opinion.

D. Obscenity

1. Difference between obscenity and pornography. MacKinnon offers a terse definition of the difference – obscenity approaches regulation from the standpoint of morals of the community, while pornography approaches many of the same sexually explicit materials from the standpoint of protecting women from the harms that emanate from that material. That makes pornography and hate speech natural conceptual companions, because the claim is that there is a historic and ongoing vulnerability of a group to harms that would be condemned in our legal system, and hate speech and pornography contribute to this harm.

2. Miller v. California test. The prevailing test is that of Miller v. California, which is similar to and heavily influenced by a plurality test that prevailed in Roth. For material to be obscene under Miller:

a. Must be found by the average person according to contemporary community standards to appeal to a prurient interest
· Contemporary community standards part has remained localized. Elsewhere in these tests, you are required to apply a national norm. But on obscenity there will be significant regional variations – urban vs. rural, Rust Belt vs. Manhattan. Here the standard is relatively local.

· Prurient interest. The question of what a prurient interest is has not been the target of much judicial reflection. It’s clear, though, that it means sexually stimulating/titillating in some respect.

b. Material in question must depict or describe specified sexual acts in a patently offensive way.

· This requirement has largely been abandoned. Most people read the decision as insisting that the laws regulating obscene material must be very specific (name specific body parts). Then a few states adopted statutes that essentially repeated the Miller test, which seemed in an odd sense to violate Miller. However, the Court said that it did meet Miller.

· “Patently offensive.” Here, not only do the sexual acts have to be depicted but they must be depicted in a “patently offensive” way. The Court has insisted on a norm that is broad rather than local.

c. Must lack serious literary, artist or scientific value.

· Lower requirement than Roth: Roth said it must be “utterly without redeeming” value. That was hard to meet, while “serious” suggests a call for some judgment of quality, albeit one that is difficult to understand.

3. Policies. This is low-value speech in the Court’s mind, but it’s hard to give content to that. It’s hard to understand, in a culture with the general predispositions we describe, what allows this material to be particularly subject to regulation. Some people find it deeply offensive on the surface. But it’s not entirely clear how we’d cash out the argument that this is low-value speech. This is not an immediate preview of the problem of pornography because the doctrine is not focused in that way. As MacKinnon says, this is a broader judgment of the morality of the material.

4. Stanley v. Georgia line of cases.

· Stanley v. Georgia: Stanley is in his home when police burst in to arrest him for something different, and find obscene films. They charge Stanley with a violation of state law. The Supreme Court says on First Amendment and privacy grounds that he had privacy rights to enjoy this material in the privacy of his home. It is held to be unconstitutional, and it still cannot be made a crime to have obscene material in your possession and view them in your home. All the natural vectors of that proposition have been denied by the Court. The sharpest collision is between Stanley and Paris Adult Theatre.

· Paris Adult Theatre v. Slaton. Adult theatres can be thought of as the poor man’s movie room. The Paris Adult Theatre has a modest façade, small signs, not aggressive on its environment. Under civil or criminal pressure, the Paris Adult Theatre defends on Stanley v. Georgia grounds. It is in some way the ideal case to extend Stanley but the Court says Stanley is a rule for homes, not for just any form of public accommodations.

· Other shortenings of Stanley. All the ways that Stanley got the films can be barred – nobody has a constitutional right to provide these films, and any purveyance of obscene material can be outlawed. It will not be overruled, but Stanley is an isolated island of autonomy in a sea of allowance of regulation.

5. Protection of children. Although the Court distinguishes between obscene and adult-themed material in other contexts, it has always been receptive to claims about protection of children.

· FCC v. Pacfica Foundation: A father and his son are driving during daytime hours in a car, when the Pacifica Foundation radio station plays George Carlin’s monologue on dirty words. It uses 7 dirty words repeatedly. The father complains to the FCC about this material being on public radio during daylight hours. The FCC places a note of reprimand in the station’s file. A divided Supreme Court says that this is a valid governmental act. The dissent is somewhat hyperbolic, but in fact the majority focuses and seems genuinely motivated by the concern that it’s in the nature of these media to reach young persons – it’s plausible for an administrative agency to decide that this is inappropriate material for daytime hours when children are unsupervised. This has not extended to the Internet, in part because the Court is confident that technology should enable parents to prevent this material from reaching their children.

6. Offensive speech. The mere fact that speech is offensive does not qualify it for regulation – Cohen v. California remains the rule and spirit of the Court as a whole, and Pacifica seems carved out for children, not a retreat from Cohen.

7. Land use regulations. Another doctrine that has substantially extended the boundaries of obscenity regulation is land use regulation and the doctrine of secondary/ancillary effects. A community will author an explicit statute regulating a broad category like adult-themed material. Zoning regulations will reach an adult bookstore or movie theatre. More often than not, the regulation says that no two such establishments can be located within x distance of each other. The claim that the Court has accepted is that this isn’t a response to the method of communication, but rather the environmental consequences of these facilities being displayed close together. The Court has on this ground treated these as place, manner and time regulations. When carefully drafted, these have been consistently upheld by the Supreme Court based on the template of Young, the first Supreme Court decision of this kind.

· Exceptions. There have been a couple of exceptions, typically where the rule seems much too broad, such as a ban on all human nudity on movie screens – the Court has said that this includes a baby, which is too broad. Another example is a regulation that bans all adult dancing from the commercial zone entirely. To an extraordinarily inconsistent, fractured and unstable way, topless or nude dancing is sometimes regarded as having some First Amendment value by the Court.

8. Argument for obscene speech being of low value. One argument made in regard to obscenity, but especially in regard to pornography, is that what distinguishes sexually-related material from other kinds of speech is that it travels through another organ of the body – sexual stimulation instead of persuasion. The concerns of free speech lose their grip when material travels in this way.

· Problems with this position. This is true about an awful lot of things we would attempt to protect. For example, a fiery speech which you could see as brilliant rhetoric that confounds the senses. Is music cognitive or non-cognitive?

9. Average person standard. Juror will ask whether the people who wish to have the material are doing so because of the sexual stimulation they get from it.

10. Regional variances of test. Why does the First Amendment protect things in some instances and not others, based on geography?

· Part of this regionality is not the domain of the First Amendment. Not only is the test explicitly community sensitive, but these requirements are the kinds that we would imagine to be community-specific. The First Amendment in this context licenses community judgment – it says that when the community makes these kinds of judgments, it can preserve itself against alien materials. It comes closest to being explicitly made in Paris Adult Theatre, when the Court talks about a community resisting change. The notion is that there’s something about the environment of a community that it is entitled to maintain. That seems very hostile to premises that seemed secure in our earlier discussions about the First Amendment, and particularly Brandenburg.

11. New York v. Ferber (Supreme Court 1982). Child pornography. The attack is facial, based on overbreadth. The Court says that in this context, where a broad category of speech has been named but where the instance of legitimately regulable evil is widespread in this category, they won’t say it is substantially overbroad within Broderick v. Oklahoma. They say that to the extent the statute is overbroad, they will let “as applied” challenges do the job. Broderick defends the substantial overbreadth test by saying we don’t need overbreadth to protect speech – you can always bring “as applied” cases.

E. Hate speech and pornography

1. Beauharnais v. Illinois (Supreme Court 1952). Group libel.

· Facts: White Circle League distributed a petition derogatory toward African-Americans, and was prosecuted under Illinois statute.

· Holding: Statute upheld. The history of racial violence shows Illinois legislature not without reason in enacting restriction.

· Holding in jeopardy: Beauharnais has never been explicitly overruled, but is widely viewed as a case the status of which has been undermined by subsequent decisions. When Beauharnais gets to the viewpoint discrimination question it casually says that there have always been wide categories of speech viewed as low value and enjoying no First Amendment protection, citing libel and defamation. Much is made of the analogy between individual and group libel laws. But two things are true:

(1) Times v. Sullivan. To the degree that Beauharnais invoked the propensity of libel laws to regulation, Times v. Sullivan and its progeny cut back on that.

(2) Not readily falsifiable. Any convincing story about the low value of speech will include the ingredient that these are falsifiable propositions. When we shift to group libel, even quite grotesque propositions like those in Beauharnais, we have left the domain of falsifiable fact and entered the domain of opinion, political argument. That isn’t to say that there aren’t some ideas that a modern constitutional democracy like ours might say are off-limits. The notion that there are prohibitable ideas is a radically different proposition, though.

2. Characteristics of these types of regulation.

· These are heavily viewpoint-specific arguments. They are largely about how people’s attitudes will change as a result of the speech. Thus, they fly in the face of the First Amendment tradition launched in a case like Brandenburg. They are claims that the toleration of such speech begets subordination and degradation of vulnerable groups and persons, and the community is justified in regulating such speech.

· “Non-cognitive” argument in pornography context. Claims for regulating pornography are different than those for regulating hate speech, in that advocates of regulating pornography raise claims that although the exposure to pornography may change people, it does not do so in the way that the First Amendment values – arguing and giving reasons. It changes people in some non-rational, non-cognitive way.

· Arguments advanced in favor of these regulations:

(1) Prohibitable ideas. One claim is that some ideas are so wrongheaded and inconsistent with the heart of our constitutional tradition that they are really prohibitable ideas. There is an eloquent quote from Matsuda that is a powerful version of that argument – these are ideas that the constitution abhors and that we can thus view as deplorable. Hate speech and pornography have as their argument or outcome the degradation and subordination of vulnerable groups. Those are messages that are prohibited in the deepest sense of being unconstitutional. If the constitution stands for anything uncontroversially, it stands against the degradation and subordination of groups of people for characteristics such as gender and race.

(2) Special kinds of injuries. There are arguments about the special kinds of injuries that are dislodged by this speech. Those claims tend to come in two forms. First, acute injuries – racial or sexual violence as a result of this speech. There are also chronic versions of this argument. These seem deeper and more problematic from a First Amendment tradition. The chronic forms are really the social attitudes that these materials prompt. The claim is that there remains substantial subordination of people due to their race or gender that lives in the attitudes of those who are not its victims, and these materials reinforce the attitudes that give rise to an environment in which subordination and degradation is rampant.

a. Silencing argument. In an effort to avoid the argument that speech is privileged, one of the arguments made about the chronic state of affairs that this speech engenders is that it silences its victims – the culture of speech is impaired by this other speech. Matsuda says that when the attitudes of subordination and degradation prevail in a community, victims do not feel comfortable communicating, and when they do communicate they are not listened to.

· Hate speech/pornography and obscenity. To the extent that it’s possible to grasp the notion of obscenity (one which is not persuasive), these materials corrupt the environment of a culture, and there is a broad sense of cultural environment or morality at stake with obscenity. Pornography claims, on the other hand, focus on the injuries that some materials dislodge toward women. In that sense, the case for regulating pornography has much in common with the case for regulating hate speech. The major difference is that those who favor the regulation of pornography sometimes add the argument that pornography is low value speech because it persuades individuals in a non-logical way – one that is unpersuasive because a lot of high culture and political rhetoric could only be understood as moving people in a non-rational way.

· Familiarity of arguments for regulation. These arguments may be especially poignant or sharp in this context, but are in fact quite familiar by now. The case for making speech vulnerable to regulation always assumes a rough version of these two arguments. First, an argument that the speech in question is in some important way of low value. Second, the argument that this speech dislodges injuries that the society should worry about.

· These arguments are unpersuasive. What can be said about hate speech and pornography is what could be said about Brandenburg or our NR hypo. It’s not clear that the stakes are different in Brandenburg or our NR hypo. We could say that’s a reason for rethinking Brandenburg. Or we could say that we support a Brandenburg-like approach.

· Problem with chronic injury as justification with regulation. If it’s chronic injury that is being invoked, the difficulty with the argument is that it proves a great deal more than most of its advocates are willing to own. In the context of pornography, that argument doesn’t necessarily single out hard-core, sexually-charged materials. It might easily apply to a novel that depicts a woman in a degraded or subordinated state, or to something like the Sports Illustrated swimsuit issue – cultural materials that reflect or sponsor a specific attitude toward women. That attitude may be deplorable, but it arguably raises a great deal that people would be hesitant to regulate.

3. R.A.V. v. City of St. Paul (Supreme Court 1992).

· Facts: Teenagers repeatedly light a cross on an African-American family’s lawn. There are ways this could be made an illegal – i.e. assault, trespassing. But a relatively newly-crafted ordinance that very broadly prohibits the display of swastikas, burning crosses and other symbols of racial opprobrium is applied. The State Supreme Court attempts to save the statute against an overbreadth challenge by interpreting it as only applying to fighting words. Justice Scalia’s opinion accepts the notion that the statute is limited to fighting words, and accepts that in principle the fighting words exception is good law.

· Holding: Ordinance is unconstitutional. Scalia says that low-value speech is still speech in some sense, and a law which punishes only low-value speech that has a particular viewpoint has to be evaluated not as we evaluate low-value speech regulation, but as we regulate viewpoint-specific regulation.

a. R.A.V. is best understood, and is likely to come to be understood as an imposition of Brandenburg-like values on the hate speech area.

b. R.A.V. will probably not come to stand for the idea that even low-value speech deserves protection. It will probably come to stand for the proposition that there is nothing distinct about the viewpoint of hate speech or pornography that justifies a resistance to First Amendment jurisprudence.

· Hard to evaluate Scalia’s argument. The idea that there are fighting words in a non face-to-face setting seems implausible. Scalia makes it vulnerable to regulation as low-value speech, but the viewpoint-specific nature of regulation provides more protection.

· Bad judicial statesmanship. If Scalia is right, he still might be accused of not being a very good judicial statesman. This is clearly an overbroad and clumsy statute. By announcing it to be overbroad, the justices would allow states and municipalities to take another try. Scalia’s rationale, however, takes hate speech off the map altogether as a constitutional matter. This rush in R.A.V. seems unsatisfactory.

· Decision conflicts with originalism. You ought to wonder how an originalist has this highly refined First Amendment jurisprudence that is certainly not originalist in origin, but rather seems justice-seeking. Scalia has said that this is based on res judicata. He’s just reporting the prior extrapolation of other First Amendment decisions, and res judicata prevents him from going back to the text and original understanding of First Amendment.

· Purported difference between American and European free speech traditions. That brings us back to the purported difference between the American and European free speech traditions. Europeans think that our ideas on hate speech are extreme because they think they regulate hate speech. However, a novel or magazine with a general cultural stance toward issues of race or gender would generally not be regulable in European countries.

· Pornography. The only cases involving claims of pornography per se are lower court decisions. The 7th Circuit in Hudnut (1985) takes the view that this is extraordinarily viewpoint specific legislation and strikes down the ordinance in question.

a. Fighting words doctrine does not help to regulate pornography.

4. Different spaces for increased regulation.

· Workplace. There is one environment where a separate body of law on First Amendment concerns is growing up, and other areas are candidates. A different body of law is emerging in the workplace, where the Court, applying anti-discrimination principles in employment, came to the view that it wasn’t only a decision to hire someone or not hire them. If an environment was made radically non-congenial to a person due to race or gender, that is surely discrimination. The consequence is that those workplaces affected by the Equal Employment Opportunities Act or state discrimination statutes do restrict the speech opportunities of people in that environment, and they are viewpoint specific.

· Campus hate speech codes. Another environment where you could imagine a different kind of jurisprudence emerging is the college dormitory, which you could imagine as someone’s home. The idea that a state university might have power or special responsibility to protect its students seems entirely plausible. The question is how we should think about these claims for treating some environments in a special way.

a. Two perspectives. There are two perspectives one might adopt.

(1) One perspective is to say that this is just another version of Brandenburg. All you’ve done is name another kind of injury that people might suffer due to viewpoint-specific speech. You haven’t done anything but let the injury that people suffer back into the equation.

(2) Another way of looking at these claims for special environments is to imagine a world in which those special environments are exempted from the most vigorous First Amendment principles, but nevertheless there are opportunities aplenty in the broader world for the most robust speech imaginable. The three categories of speech concern all involve there being a broad and open field for robust speech – including speech that we hate or that may injure persons. But that doesn’t call for speech being available in all times and places. Regulating the workplace or college dormitory differently but utilizing a broader standard for the rest of the world may be feasible.

b. Argument to keep the regulations to dormitories. There is an argument that these codes should only apply to dormitories, not beyond them – they are legitimate in dormitories because the dormitory is a student’s home, but this is not the case outside the dorm.

5. Public forum.

· In general. The basic idea of the public forum is that there are some contexts and environments in which the protection of speech is singularly apt, so that First Amendment principles will apply with special energy. It can be thought of as literally the complement of the idea of an environment where First Amendment principles yield. The idea is that there are certain environments that preserve available speech, where we’ll be quite trigger-happy about notions like viewpoint specificity. Once a community creates an environment like Hyde Park speakers’ corner in London, where people can traditionally come and talk, the Supreme Court would say that you’ve created a public forum, and will in strong ways police this environment for viewpoint-specific regulations.

· Rosenberger case. The Rosenberger case started as a kind of religious liberty case and ended as a free speech case. The University of Virginia made funds available to various student organizations but not to religious organizations, because it felt that was entangling the state in religion in a way that might violate the Establishment Clause. The Supreme Court said that by creating a funding mechanism, the University of Virginia created what was at least partially a public forum, and viewpoint discrimination was unconstitutional. This principle has been extended in general to situations where either special student fees are distributed to organizations that sponsor speakers, thus imposing very strong anti-viewpoint-specific requirements on this speech.

· Early attempts at public forum. Earlier attempts at public forum failed.

a. Post boxes. Under local and federal postal law, post boxes are in some sense subject to the authority of the federal government and the postal service, so flyers cannot be stuck in them. The Court rejected the argument that post boxes constituted a public forum.

b. County fairs. There was a question whether the county fair makes itself a public forum by providing booths. The Court said that it was not a public forum. It seems to be a function of two variables. First, a matter of intention. The University of Virginia set out to encourage debate, which may draw it into a commitment. Second, how important this forum is to the general protection of robust speech. If you couple this with sexual harassment law in the workplace/dormitory, we may be entering an era where some environments are seen as crucial to free speech, but in other environments these principles can be suspended without changing society’s general capacity to satisfy the Millean free speech demands.

6. Pornography and viewpoint specificity.

· Argument that pornography has no viewpoint at all. If pornography is regulated because it depicts women as deserving or liking to be treated in a certain way, it is a viewpoint-specific regulation. That offers a reason that pornography is objectionable, but puts you in a position of having to talk about under what circumstances some ideas are so deplorable that they should be regulated.

· Feminist critique of pornography. The feminist critique of pornography discusses the promotion of opinions in society that are toxic to women’s well-being. That is how people like MacKinnon insist there is something very different about the regulation of pornography than the regulation of obscenity. The attack on pornography has been focused on materials that portray women in a certain way.

a. Feminism not uniform. For example, Robin West, who many would describe as a feminist author, argues that the government should be kept out of her sexuality and material that she might find sexually appealing. The “feminist” critique refers specifically to individuals who attack the materials on the grounds that a MacKinnon would.

· Policy concerns for protecting pornography. Autonomy of auditors. Do those who consume it have any interest in being treated in a certain way or in identifying with these materials?

· Argument that pornography should be less protected because it is produced for profit. Two problems with this argument. First, lots of speech is produced for a profit – for example, newspapers. Second, lots of women like pornography. You could say these women are laboring under a false consciousness, but that argument is unappealing because it denies their autonomy. Third, sheer erotic thrill should arguably not be seen as valueless.

· Privacy concerns. Is the First Amendment the right place to think about this? Stanley v. Georgia was a strange hybrid of First Amendment speech and privacy rights. In some way you might think that the connection of individuals and their sexuality and materials that appeal to their sexual instincts doesn’t travel through these First Amendment rationales at all. The claim would be that notwithstanding Stanley, somebody should be able to produce those materials. The strongest arguments might not be the First Amendment arguments we’ve been thinking about.

· Some things still regulable. Saying that an actual rape is unprotected is different than saying that a portrayal of rape is unprotected on a film. The case of children is arguably particular because there are notions that we are unclear about the harms that are dislodged in a child’s life when it is asked to portray sexuality, and the inability of a child to consent. The actual performances by children or assaults on human beings seem like cases to set aside as easily dealt with – they are about the harm in generating the material.

VI.
CONSTITUTIONAL LIBERTY IN THE FACE OF TEXTUAL GENERALITY AND THE ABSENCE OF MORAL CONSENSUS

A. Due Process, Privileges and Immunities, and Incorporation

1. Overview of Unit.

· Things to garner from unit:

(1) Discussion of the sensibility of calling some rights unenumerated and others enumerated.

(2) Related question of an appropriate judicial role, whether these rights bespeak an inappropriate judicial activism.

(3) If there is some role for substantive due process, what is the appropriate methodology?

(4) Abortion, which is in most judicial contexts directly dependent on the other three issues.

2. Due process clause.

· Fifth vs. Fourteenth Amendment. There is a due process clause in the Fifth Amendment and one in the 14th Amendment. The Fifth Amendment addresses itself to the federal government, while the 14th Amendment addresses itself to state and local governments.

· Roles. Three different roles that the due process clause potentially plays in our constitutional life:

(1) Governmental decisions. The most obvious role for due process is one we will not take up – due process understood as imposing procedural requirements on the conduct of various governmental decisions.

(2) Judicial due process. The most rich ground on which due process has figured is with respect to criminal procedure and rights of criminal D’s. But due process exists as a requirement in some civil contexts as a requirement of administrative non-judicial acts. For example, before persons can be stripped of their most basic welfare rights there has to be a hearing – Goldberg v. Kelly. Also there has to be a hearing before a student can be suspended from public schools.

(3) Substantive due process. The due process clause also has a substantive life.

3. Substantive due process.

· Substantive economic due process could be revived. The tradition of judicial review of regulation of economic activity came to a halt and has not been revived yet. However, this term there are cases that could be functional substitutes for a revival of substantive economic due process. This Court, or the Court as supplemented by new justices, could change some of these propositions substantially.

· History of substantive due process. Substantive due process played a flickering role in a few cases prior to Griswold, but then was firmly revived in totally different dress in Griswold. By and large, most of the justices ruling not just on Griswold but the run of abortion rights cases have seen substantive due process as the run of modern abortion rights. There remains some general right of autonomy – it is certainly a fact of our economic life.

4. The incorporation debate.

· Bill of Rights doesn’t apply to the states as drafted. The Bill of Rights as drafted does not apply to the states. It is a matter of history and understanding, as well as text (i.e. “Congress shall make no law…”). This proposition has been largely accepted from Baron v. Baltimore onward.

· Fourteenth Amendment. After the enactment of the 14th Amendment and the sense of architectural or structural remaking of the protection of civil rights, the question arose to what degree the 14th Amendment made states responsible directly or indirectly to the limitations of the Bill of Rights. If one looks at the 14th Amendment, the most obvious vehicle to do this job is the privileges and immunities clause. But the slaughterhouse cases killed that off, so since then it has been the due process clause that extended it.

· Saenz case. The Supreme Court struck down a California law that said that people coming into California for their first 12 months in the state would not receive California’s level of welfare benefits, but the level of benefits they would have received in their old state. It was struck down as a violation of privileges and immunities – but privileges and immunities of article 4, not the 14th Amendment. Nonetheless, it is a startling case with interesting and new doctrines in it.

· Debate between Justices Black and Frankfurter on incorporation.

a. Frankfurter. Justice Frankfurter was a very strong advocate of the view that the due process clause in the 14th Amendment simply occupied a substantive role, and that it would restrict the states against the possibility that the states would do that which would shock the conscience of a civilized people. The notion was that there were some unspecified bad acts that states could not perform. They might track or relate to guarantees of the Bill of Rights, but it would be an independent inquiry. The Bill of Rights in this view would be a source of guidance, but in no sense would the Bill of Rights be doing this work – it would just be the backdrop against which the courts would ask whether a state has gone too far.

(1) Rationale. Frankfurter’s main concern was one of textuality. For Frankfurter, it seemed improbable and distorting text too much to see in the due process clause of the 14th Amendment a command to do anything as concrete and radical as take all the Bill of Rights and apply them to the states. It’s also quite possible, because Frankfurter was very attracted to Thayer’s rule of clear mistake, that he saw incorporation as threatening the restricted role he wanted courts to play.

b. Black. Justice Black, on the other hand, favored a world in which the Bill of Rights was incorporated by the due process clause and there would be no substantive due process whatsoever.

(1) Rationale. Black’s argument was based on his doubts of the discretion of judges. His notion was that if this role is to be played on Frankfurter’s terms, judges will have to decide what a fundamental injustice is – whereas, if we incorporate the Bill of Rights, all the decisions have been made. Many would say that this is a naïve view of incorporation because it does not take into account the discretion that goes into, for example, First Amendment cases.

· Actual result. What we’ve actually come out with is fairly settled, and might trouble both Black and Frankfurter.

a. Selective incorporation. We have selective incorporation. The Court has one by one brought fundamental precepts from the Bill of Rights into the due process clause of the 14th Amendment. Where incorporation has taken place, there is little or no difference in the application, and it does not include all the Bill of Rights provisions, but includes most. For instance, it does not include jury trials in civil cases where the amount in controversy exceeds $20. A fair view of the guiding premise of selection is that the Court has asked whether the provision in question really speaks toward political justice, or whether it need not be seen in those terms. One would be inclined to see the almost irresistible force of incorporation. Perhaps we should think of the Bill of Rights as supreme law – it becomes implausible to say that a government that operates in a certain way is unjust, but only apply it against the federal government and not the states. Originalists, with no support for incorporation, are inclined heavily to rely on stare decisis as Scalia did in R.A.V.

(1) Doesn’t necessarily appeal to either Frankfurter or Black. Frankfurter won’t see it as encouraging that we haven’t incorporated all of them, but just most of them. Black says that’s just what he doesn’t want, because the Court has to pick and choose among constitutional provisions.

(2) Incorporation plus. In fact, the picture is even more complicated. We have what Justice Harlan called “incorporation plus” – selective incorporation, plus an independent substantive due process tradition, including, for example, the right in Griswold.

b. Reverse incorporation. Can the due process clause of the Fifth Amendment apply to the 14th Amendment? There is no equivalent of the equal protection clause in the Bill of Rights. Because it’s in the 14th Amendment, it doesn’t address the federal government – just the state government. It would then be the case that an important constitutional value like equal citizenship would not apply to the federal government. This all came to a head in the immediate aftermath of Brown v. Board of Education. At the time the District of Columbia had segregated schools and the Court found that the due process clause of the Fifth Amendment reached forward in time to incorporate equal protection.

(1) Explanation. We cannot live with a constitutional tradition that incorporates fundamental notions of justice but doesn’t apply them to government entities. Equal protection is not just a provision of the 14th Amendment. It was enacted because it rectified the most profound injustice of our constitutional structure. The due process clause of the Fifth Amendment, like that of the 14th Amendment, includes fundamental propositions of justice. We now understand that any society that doesn’t conform itself to the equal protection clause would be fundamentally unjust. This is a curious hybrid. On the one hand, it says that when we arrive at profound views of what constitutional justice requires, we can attribute it to fundamental due process. Here, the guidance emanated from the equal protection clause. The only thing to say is that, like the word “liberty,” it has an equality dimension. The matter of degree may be very fine, but working it out under the rubric of “do no profound injustice,” it’s not clear that those enterprises are so different. The fact that equal protection emerges as a direct response to a particular profound injustice is perhaps an important guiding source in giving light to what constitutional injustice should be.

B. Lochner and Its Surrounds

1. Lochner v. New York.

· Not an isolated event. It is a heavily reviled case. It’s important to take stock of a case like Lochner, just like it’s important to take stock of a case like Brown v. Board of Education. When thinking about basic ideas like judicial methodology, if you can’t explain why you think one case is bad and the other is good, you need to go back and check your grounds.

· Facts: NY passes regulations on hours of bakers.

· Holding: The Supreme Court finds it unconstitutional.

a. Exercise of police power. On the one hand, there is the right to contract. States can only pass laws that are valid exercises of their police power. How does this notion of the rights of individuals (employers and employees) connect to the initial demand that this be a valid health regulation in order to fit the police power? On first blush, those propositions seem to connect badly – if it’s a violation of freedom of employer and employee, that would seem to be the end of the story. Although the Court has the language of the right to contract floating around, it’s as though those rights are just springs or background default ideas. When the state doesn’t have a good reason, it has to respect the freedom of people. But the freedoms are very elastic. When the state is advancing legitimate reasons that are at least weighty enough, these yield to those legitimate reasons. What’s supposed to happen is a kind of balancing – you start with the idea that there is a liberty interest that the constitution salutes, but that interest yields to appropriate concerns. The decisions in this period are not uniformly opposed to any regulation. One way to understand this rule is that there has to be a reason of the right kind.

(1) Ambiguity. Exactly how this is supposed to work is a little ambiguous. It will always be open to question whether the state’s legitimate interest is strong enough to justify the degree to which the liberty interest has been invaded. In some views, substantive due process is meant to operate exactly like that – namely, it’s always open to ask whether there was a good enough reason to justify the diminution of the liberty of that value. At times the Court speaks as though all you have to be satisfied about is that there is a reasonably substantial interest of the right kind – a serious issue of health to be attended to – serious in terms of non-frivolous. If you’re doing the right thing and have a reasonable reason to act, the Court will exit at that point. In the Court’s view, neither of those models is met here. That is the first doctrinal rationale.

b. Actual regulation has little to do with health. In the last two paragraphs of the opinion, the Court says that it knows what was really going on, and it has little to do with health. They cite Yick Wo v. Hopkins, where the City of San Francisco passed stringent requirements and only applied them to Chinese people. The Court said that the real reason on San Francisco’s part was to keep the Chinese out of San Francisco’s commercial life. What does the Court here think is going on that is so sinister? They think the state is trying to bring labor justice to this industry. The Court names it as clearly not being within the legitimate authority of the state.

(1) Different ways to deal with illegitimate motive. There are, with some variations, at least three things that a Court might think follow from the announcement that the reason government acted was illegitimate. They are a strong outcome, a weak outcome, and a middle one. The strong outcome is that the Court could say an illegitimate motive poisons the legitimacy of the law, invalidating it. In the weakest form of the conclusion that a motive is illegitimate, the Court would say that it can’t be used to justify a law, but it doesn’t automatically corrupt or invalidate the resulting outcome. The third possibility, which can take various forms, is that two consequences flow from finding that the principal interest of government is illegitimate. The first is that it can’t be offered in justification. The second is that we will now look at other justifications, but we’ll look at them with a particularly jaundiced eye – more active and skeptical review.

(2) Racial discrimination. An area where this is played out is in the context of statutes that are racially discriminatory. When you have a statute that is racially discriminatory on its face, the question of illicit motive doesn’t come up. On the other hand, when you have a facially neutral statute that has a discriminatory impact on racial minorities, you have to have both a discriminatory motive and also it has to have a discriminatory impact. Originally the Court said that when those two things are present, the statute is weighed against the rigors of the compelling state interest test. However, the Court has in effect modified this to include the following proviso. If a governmental entity could show that it would have adopted the facially neutral statute, regulation or decision even purged of its discriminatory motive, then the statute would not be measured against the compelling state interest test. That looks like a middle ground. But as you can imagine, fact finders approach that claim with a jaundiced eye. So in the racial discrimination area, we have a position that is very much like some form of this middle ground.

(3) Lochner. To bring us back to Lochner, it’s unclear exactly what role these nasty last paragraphs are meant to play when measured against this analysis. It certainly seems as though the Court is reacting more strongly to what it sees as the true motivation than saying that it’s unimpressed with it. Its stern last paragraphs seem to indicate that as a practical, if not doctrinal matter, its prior discussion of the health and safety rationale has been undertaken with an unusually skeptical eye.

2. Criticism of Lochner.

· Four categories of response to Lochner:

(1) Good decision. You might think Lochner is right.

(2) The Court was doing the wrong job in some fundamental way. One view would be that the right way for constitutional judges to behave is as originalist agents, taking instructions from the past. These judges were being partners of the constitutional past. This view is odd, because it’s difficult in this regard to distinguish Lochner from other modern cases. A critic of Lochner might disagree, perhaps arguing that the Court was utilizing unenumerated rights instead of confining itself to enumerated rights. However, it cannot be authoritatively said that the distinction exists in some sharp dichotomous way. When, for instance, we give content to the First Amendment or the Commerce Clause, judges make a lot of decisions that fill in for a very broad statement of value. It thus seems a matter of degree. We’re not complaining about the outcome, but the job description that the members of the Court thought was theirs.

(3) The Court had a bad outcome. This is what judges should do, but they got the wrong answer. A lot of pressure can be placed on the idea that it is improper for government to try to regulate the harms emanating from the imbalances in bargaining power between employers and employees of bakeries. We may think the Court had the facts wrong. We may take Sunstein’s view, that the common law status quo seems presupposed as a constitutional baseline. Although the Court assumes there is a natural state that is free, in actuality the whole system is legally constructed. Whatever one’s view, this complaint is simply that it is a wrong decision. The best view of Lochner is that it’s wrong at this level. Imposing a laissez-faire view of the economy is a bad role for the Court to play, but the judges weren’t doing the wrong job. They were just getting the wrong set of answers.

a. Relation to the gap theory. If we imagine a world with a universe of good outcomes, there is a difference between good outcomes and those that associate themselves with justice. On the broadest of readings, constitutional justice is far from all justice, and the judicially enforced/enforceable constitution is smaller than the reach of the constitution itself. If constitutional justice is the reach of the constitution, it shouldn’t include all justice or all good outcomes. When we say the Court reached a bad decision, it is criticizable as not being within the scope of the judicially enforced constitution. In Carolene Products, any responsible legislator would vote against the filled milk law, but it is far from a constitutional principle that a judiciary could strike it down on.

(4) The Court was doing the right kind of thing, but in the wrong sphere or domain. The judges were doing what it is appropriate for judges to do in certain realms or domains of political life, but not this one. There are two examples:

a. Footnote 4 in Carolene Products. These views are nuanced not to the question of whether rights exist in various domains, but rather the Court should enforce rights in various domains. Implicit in these views is a degree of underenforcement, or a form of Court skepticism. People who argue for this are skeptical about courts’ enforcement of these rights. They argue that when the legislature is well-qualified, there should be no court enforcement. In some instances, though, the legislature is unqualified to enforce the rights. If so, the court should adopt a more vigorous role of enforcement. Rights plus qualified legislature equals no court involvement. Rights plus unqualified legislature equals court involvement – this model is also Ely’s view. When you talk about discrete and insular minorities, they assume this form.

b. John Hart Ely’s Democracy and Distrust. Ely’s basic thesis is that the Court can and must assume a relatively robust, relatively textually-unguided partnership role, but should only do when it is in pursuit of broadening the democratic process. John Hart Ely is the paradigmatic democratarian, who wants the Court to behave as a partner and not as an agent, but only in the precincts of improving the democratic process.

· Sunstein’s objection to Lochner. It includes the suggestion that the idea of contract is a state-created entity. It also says that the baseline provided by the particular economic institutions does not have some constitutional primacy. Therefore a governmental restructuring isn’t a deviation from some natural norm. One way to give content to this elusive idea is asking what the implications of the Lochner mistake are for other decisions of the Court. More powerful structural objections would have more implications for other decisions. What kind of instructions are we giving to future courts about how to avoid this error?

· Deference. Can argue that the problem is degree of deference given to the legislature. The Court just overrides the Congress and decides what the facts are.

a. Line drawing. Would this argument apply if there were substantial footnotes about where they got their information?

b. First Amendment. If one were to characterize what had changed in the First Amendment between the McCarthy era and Brandenburg, one thing is whose decision-making responsibility this was. Around the 1930s, the Court was given to saying that ultimately questions of the danger in this speech is the domain of the legislature. The question is whether the same rules are applying in the First Amendment area. Should the same deference be paid to the legislature?

· Accountability concern. The constitution doesn’t take an economic stance, as Harlan says. It seems inappropriate for a Court to determine when redistribution of economic rights is improper because it is less accountable than the legislature.

a. First Amendment. How does the accountability distinction cut selectively as between economic regulation and the First Amendment?

· Analysis of Ely’s view.

a. Carolene Products. Carolene Products is one of the early decisions after the Court’s 1937 conversion – “the switch in time that saved nine.” One major strand of the Court’s conversion in 1937 was a more or less complete abandonment of Lochner-like review of economic regulatory legislation. In Carolene the Court had a pretty terrible piece of legislation that seems like a capture by special interests. Nevertheless, the Court defers in a very dramatic way to legislative judgment. Then the Court drops footnote 4, in which it says that it’s possible that this deference will operate less broadly in certain contexts: When legislation is within a constitutional prohibition such as those of the first 10 amendments. The last paragraph broadly has the structure of the argument we discussed above.

b. Ely. Ely expanded on this theme and gave it a thoroughly modern cast in a book called Democracy and Distrust. He outlined two fundamental commitments he thought justified by footnote 4. One was keeping the channels of communication clear. The second was the fair treatment of minority interests. The exact structure of his argument was closely keyed to what he was saying about Lochner. He says courts can’t address these things in some clause-bound, read-them-as-instructions way.

c. Potential solution to undemocratic nature of judicial review. There is embodied in this a claim (a dubious one) a kind of judo on the problem of the potentially undemocratic nature of judicial review. He asks how it could be undemocratic for the Court to intervene in our political life in the interest of making the democratic process work better. This isn’t an attack on democracy, but an attempt to improve the democratic process itself. There are two claims here. First, that there are reasons for the Court to act in these areas because there are reasons to doubt the competence or reliability of the popular political processes. Second, these are elements that are intrinsic to democracy. To the extent to which we have democratic doubts, we should be mollified by the fact that the Court is devoting itself to making the democratic process better. On this account, what would be wrong with Lochner is that Lochner, dealing as it did with economic regulation, was aiming at the wrong domain.

d. Footnote 4 of Carolene as accurate prediction. The reason footnote 4 has such fame is that it seemed until recently a very accurate description of events. We had for a long time a two-track constitutionalism in which freedom of speech, religion, equal protection and criminal rights all became the focus of increasingly robust judicial activity. On other issues (equal protection issues that didn’t attach to vulnerable groups, due process issues), the Court has been extraordinarily restrained. The two-track system is very characteristic of the 60+ year interval from Carolene Products to the federalism cases that have begun to open that up.

e. Doesn’t the Court think it is improving democracy by protecting the legislature from capture? There are two different sorts of judgments one might make about the infirmities of the legislative process on this account. One sort of judgment would be structural and the other ad hoc. The structural judgment would say there are all sorts of reasons for thinking legislatures won’t do a good job with respect to free speech. That would be a structural observation based on the nature of the hydraulics of the political choices we’re describing. The ad hoc one would be that we think this decision looks bad because we think the legislature looks to us to be the product of special interest capture. There might be reasons to favor the former and not the latter – among them is the ability to systematize your jurisprudence. Also there are questions about whether the constitution insists on a particular view of the democratic process. Some might say that democracy always insists on clashes between interest groups and compromises, and there is no way for the Court to distinguish between them except that it doesn’t like some outcome. And there are economic analysts who argue that the footnote 4 logic does not do what it claims to. Someone attracted to the idea of dividing the landscape could try to entrench it against this form of subversion with such a system.

f. Critique of Ely’s view. First, democracy is a capacious and contestable concept – there isn’t some simple idea of democracy for Ely’s purposes, nor is there a simple idea of a qualified legislature for footnote 4. Second, different judges, especially at different times, have held very different views of what democracy is. There might be very broad consensus about Carolene at the time, but it might vary over time. Therefore, the constraints that Ely imposes can vary substantially from one time to another. Three implications that could be drawn from this:

(1) We can easily overrate “democracy” as a constraint on judges because it is so variable a term. True as this is, it will be true of just about any formula for constitutional adjudication. Even if our formula is one of strict originalism, there will be big debates about what the instructions of the past are.

(2) A judge who accepts Ely’s instructions should index her behavior to the prevailing view of improving the democratic process. But if you thought judges should consult more independent resources, then you wouldn’t think anything different about the democratic process restraint. A constitutional judge who did so would ask herself what the best view of democracy is.

(3) Democracy is a controversial idea and people can debate it. This is the best view. Whether or not democratarians are right, they can’t help themselves to the advantage that they sometimes claim, that since the prescription is judges improving the democratic project, one cannot object that it is undemocratic. It can’t help itself in this way because democracy is a controversial idea in itself. Imagine there is a spectrum of democratic circumstances. At one end of the spectrum, there is a set of governmental arrangements that pretend to be democratic but are in reality sham democratic arrangements. At the other end of the spectrum, we imagine a wonderfully well-functioning democracy to which few objections can be raised. Then we imagine all sorts of states in-between. When we’re near the sham end, Ely really has a point – how can there be a counter-majoritarian difficulty if he is making this absurdly unsound democracy more democratic? (Although if democracy is functioning that badly, it’s hard to see what the objection is to any good judging regime.) But if you get to the point where things are pretty good (a working democracy), now we are talking about moving from a working democracy to some point better on the spectrum. Two things about this. First, at that point, the fact that what a court is doing is its best job of improving democracy does seem to have some democratic difficulties. The democratic process is good enough that there should be some regrets at overturning this working democracy’s outcome. Second, we are now undoubtedly getting into states of affairs that are increasingly controversial and open to contest. Is one person, one vote a fundamental premise of democratic government? What do we think about NR and the First Amendment? There are important questions not only about what is just, but whether a particular form of justice is part of democracy. The Court isn’t in some uncontrovertible way improving democracy. This is not to say that democratarians are wrong, only that it can’t be defended on the idea that it is immune from counter-majoritarian difficulties.

C. Griswold and the Ninth Amendment

1. Griswold v. Connecticut (Supreme Court 1965).

· Facts: A Connecticut law outlaws the use of contraceptives, even by a married couple. Plaintiffs are people working with Planned Parenthood facing a relatively low-level criminal prosecution, who invoke constitutional claims on their behalf and thereby get this case into court.

· Douglas’s majority opinion. He says that the right to privacy is found in the penumbra formed from the emanations of specific Bill of Rights guarantees.

a. Understanding this view. There are “peripheral” rights necessary to secure those at the core. We begin with the idea that we have rights that have certain implications, which are best explained as irresistible consequences of being associated with the right itself. Douglas offers an example of this, that the First Amendment right of free speech seems to implicate a right of political association at least, which is key to and derivative of our rights of free speech. If you can make mere membership in a subversive organization illegal, then you are criminalizing speech in some way.

b. Right to privacy. Two step procedure for derivation of the right. We have the Bill of Rights and its guarantees, as well as a penumbra formed from the extensions and emanations thereof. Somehow you can put these things together, and then you get the predicate of the conclusion that a married couple has this right. What’s going on, which seems curious and perhaps indefensible, is that Douglas has observed that in some sense “privacy” figures in more than one of the stories of the direct implication, that there are elements of privacy that surface at various times. He finds shards of privacy in various of these extensions, and says that therefore privacy has to be valued in our constitutional tradition. At the time of unhooking, the story no longer seems to travel through what’s necessary in our Bill of Rights. The inquiry he seems to be engaged in is that we’re on the solid ground of enumerated liberties. They are positive law, and our obligation is to enforce them and the things that are necessary to realize them. His second step is that there is a linkage of the things we’re supposed to do in that enterprise. It’s at that point that we build a right to privacy. We now seem to have a disembodied idea of privacy that comes from this seemingly un-Lochner-like process. The cobbling together, the cumulation, the unlinking – that last step seems hard to justify. Part of it is how much privacy may be punned upon. If Douglas could tell the following story there would be no trouble: If you don’t accept the right of privacy as instantiated by the outcome in this case, some significant number of the Bill of Rights will suffer. He doesn’t seem to have offered a story like that, yet it’s what seems to be required. There’s a sense in which Douglas’s project is that you start on the firm foundation of a set of textualized commands to enforce these liberties, and you are then obliged to enforce extended versions of those liberties – as with the right of association that is connected to the First Amendment. Then, with some union of these secondary obligations you are obliged as well to enforce the right of privacy. All this is the consequence of the obligation to enforce the Bill of Rights – it is above the Bill of Rights in that sense.

· Harlan, concurring in the result. Harlan disagrees sufficiently to refuse to join the majority opinion.

a. Analysis behind Harlan’s view. Harlan seems to be asking not what is above the Bill of Rights and building on the Bill of Rights, but rather asking what is below the Bill of Rights. He says that the inquiry isn’t about the discontinuous commitments of the Bill of Rights, but rather what basic values are underneath all of this. Although Harlan asks that question, he seems so opposed to Justice Douglas’s methodology that he seeks to answer that question without using the resources of the Bill of Rights.

b. Criticism of Harlan. You might think that Douglas and Harlan both have it wrong in a certain respect. It would seem that the question of the justifiability and methodology of due process breaks down into two questions. One question is the fundamental nature of the inquiry, and the other is what resources you can use to discharge that inquiry. Douglas seems to use a richer set of resources in that he calls our attention to the Bill of Rights to show what the underlying values might be. If Harlan hadn’t been so anxious to distinguish himself from Lochner, he might have said that when we’re in the domain of unenumerated rights, our project is to connect those rights. Then the notion of cumulation or union would make perfectly good sense. They aren’t just about procedural protections – they are about the idea that people are entitled to lead a life free from government intrusion. Why do people have liberty of expression? You try to make the argument that this somehow identifies with values that are reflected in other Bill of Rights guarantees. That would be a plausible strategy. But it’s this peculiar sense of Douglas’s that all this is part of enforcing the Bill of Rights that is a case you can’t make. Harlan’s inquiry is more understandable. It is a very different process than Douglas insists he is discharging. This, incidentally, is totally consistent with the last paragraph in Douglas’s opinion. Douglas is in a sense describing his job as interpreting and enforcing the Bill of Rights, incorporated through the 14th Amendment. But he sees himself doing a job of the extension of this effort of enforcing the Bill of Rights. There is nothing inconsistent with Harlan drawing on the Bill of Rights in answering the question he poses. You can fault Harlan for not drawing on the resource of the Bill of Rights.

c. Harlan’s problem with Douglas. Harlan reads Douglas as depending on discontinuous positive law commitments. Harlan thinks that is either incoherent or subjective. What bothers Harlan is that he thinks there are deep values. He thinks that Justice Douglas starts his inquiry with these discontinuous enumerated rights. He builds on these discontinuous enumerated rights. Then, as though he is still in the project of enforcing these discontinuous specific rights, he somehow goes from that not to underlying values, but to the idea that these overlap in some way and give the Court a mandate to enforce this unlinked right of privacy. Harlan says that Douglas is not enforcing the Bill of Rights – he’s looking for values underneath the Bill of Rights. There has been a consensus on this Court that there are deep values that are unenumerated.

· Goldberg’s concurrence. He purports to join in the majority decision but invokes the Ninth Amendment for the proposition that unenumerated rights should be constitutionally enforceable.

a. A two-cent concurrence. In fact, Goldberg’s opinion has much more in common with Justice Harlan, who can’t go along with Douglas. There is no reference to an emanation or penumbra. He just says that we as a Court have the responsibility to enforce some very basic propositions. Douglas thinks they’re derivative of the Bill of Rights, Harlan thinks they’re underneath them, and Goldberg in some way thinks they’re disconnected from the Bill of Rights. They are at least as far as Justice Douglas in this regard as Justice Harlan is.

b. Ninth Amendment. The Ninth Amendment is enormously ignored – until Griswold, it was never cited by a Court. You might think that it was enormously important, because it seems to be an interpretive or hermeneutical instruction – it tells readers how to think about the constitution. Specifically, it says that the enumeration of certain rights shouldn’t disparage others retained by the people. There are three occasions when the constitution talks about how it should be understood, and this is one. The Ninth Amendment therefore looks very important. Goldberg thinks that it means that there are some liberties or rights which are not enumerated which nevertheless have constitutional stature and can be enforced by the judiciary. That is the most heroic, but also in some ways the most direct meaning of the Ninth Amendment. The question is whether there is any other meaning.

c. Connection of Ninth Amendment to divide between Harlan and Douglas. Justice Douglas advances a theory which does not depend upon unenumerated rights in the ordinary sense. It depends upon derivative rights. Harlan, on the other hand, thinks there are some unarticulated rights. The Ninth Amendment connects to this, because on Goldberg’s reading, it seems to insist that there are some unenumerated rights in this strong sense. That goes some distance in choosing between Harlan and Douglas. You argue for Douglas’s derivative or implicated rights view, and still think there are unenumerated rights to the side – just that you didn’t have to get there. But if you thought there was this implicated rights theory, you could go to it before you went to unenumerated rights. Everything Goldberg has to say seems to line up with Harlan.

· Interpreting the Ninth Amendment.

(1) Goldberg’s reading. This reading of the Ninth Amendment says that there are unenumerated rights in the strong sense he stated – there are rights not stated in the constitution that are attributable to the constitution and for that reason enforceable by federal judges. This is perhaps the most straightforward reading of the Ninth Amendment, and the best one.

(2) Moral claims reading. On this account, the rights retained by the people are not legal rights – they are moral claims that can inform legal acts. This is the strongest rival to Goldberg’s reading.

(3) Caplan’s reading. In effect this is an anti-preemption statement. At the time the Bill of Rights is adopted, there existed a variety of protections of individual liberties more or less recognizable in the federal tradition provided for by state constitutions and perhaps state legislation. The concern is that the Bill of Rights would be interpreted as occupying the field of rights guaranteeing and occupying the field of state rights bearing provisions. The puzzlement is that the Bill of Rights as written and intended only applied to Congress. It is hard to argue that the Bill of Rights could be interpreted as precluding the states from providing protections to state citizens. This reading seems very easily cut down for that reason.

(4) Ninth Amendment unenumerated rights are enforceable against the federal government, but not the states. That notion is difficult because the process of selective incorporation, applies those things that really speak to basic or fundamental propositions of political justice to the states. But those technical ideas that don’t connect directly to basic principles of political justice have been left behind. Before you are tempted to recognize something as an unenumerated right, you’d have to be convinced that it is very important. “Shocks the conscience of the people” is not a light proposition. These unenumerated rights are selected because of their gravity. Thus, they seem good candidates for enforcement against the states. There is another reason that it’s odd for Goldberg to say that he’s not insisting that the Ninth Amendment is enforceable against the states. It’s odd to think that this is how you should read the guarantees of the Bill of Rights, but this way to read the Bill of Rights doesn’t apply when you’re reading them in reference to the states. It’s odd, if that’s your view, to even think that you should think about the Bill of Rights one way when you’re talking about the federal government and another way against the states.

(5) Underenforcement reading. These are legal rights attributable to the constitution, but they are not enforceable by the judiciary. The reasons to reject the reading that it is only enforceable against the federal government also apply here. Once you’ve identified these unenumerated rights, you’ve established them as a basis for political justice. Unless there’s some special feature that disables it from judicial enforcement, why would you not enforce it? The notion that they’re constitutional, legal, and identifiable but unenforceable is very curious.

· Reasons to choose Goldberg’s reading over the “moral claims” reading. These reasons are not decisive. In a sense, both of them connect to the existence of the Tenth Amendment.

(1) Redundancy. Many people have observed that the Tenth Amendment is redundant because if you look at the grant of powers in Article I, it’s clear that this is meant to be a government of enumerated powers, and the Tenth Amendment only affirms that. The Ninth Amendment has the same kind of redundancy. The way to read the constitution would include a generous capacity on the part of Supreme Court justices to inform a provision like due process with fundamental guarantees that don’t enjoy a more specific enumeration. It is confirmatory, a kind of reminder.

(2) The Tenth Amendment is pretty clearly an interpreter for judges about positive law consequences. It and the Ninth Amendment make a kind of pair of bookends. They have a natural relationship to each other, in which the Tenth Amendment says in effect that if you express some federal government powers, you exclude the rest. The Ninth Amendment rejects that interpretation in regard to rights. The two have a kind of mirror image quality and that lends some support to the idea that we should think of them as speaking at the same level, the level of positive law – not at the level of moral judgment on behalf of the citizenry.

· Argument that Ninth Amendment is agnostic about unenumerated rights. The Ninth Amendment may be more agnostic when it comes to unenumerated rights. Perhaps it just says that there may be other rights assignable to the constitution, not that there are. When someone argues that the judiciary’s sole warrant is enforcing the named liberty-bearing guarantees of the Bill of Rights, the Ninth Amendment says that the argument is wrong. This difference is so fine as to maybe vanish, one wouldn’t resist the idea that this cancels out a bad argument, but it’s an important argument to have cancelled. It’s very improbable, if you’ve eliminated that argument, to think that the judiciary wouldn’t find any rights thereafter. It may be that both formulations exist, but the formulation that unenumerated rights may exist is preferable. If the framers were sure of the existence of other unenumerated rights, they would put them in. There seems to be a gross improbability, though, that once you make this an available option the judiciary could come up with no such thing.

· Differences in methodology. The difference in methodology is when Harlan seeks to discover the content of these fundamental unenumerated rights, he at least gestures toward history and long-held shared values. When Douglas seeks to give content to these derived rights, he looks to the Bill of Rights for the content of these rights. Neither one provides a tight argument and there may not be tight arguments that describe the leap from all that to there being a right that applies to the use of contraceptives.

2. Eisenstadt v. Baird (Supreme Court 1972). It is decided on equal protection grounds, that an unmarried couple should enjoy the same rights as a married couple. This is odd because of all the talk about the sanctity of the marital bedroom in Griswold, and the subsequent disregarding of Connecticut’s concerns about marital infidelity. Then in Eisenstadt they shuffle the cards and say that you have to treat unmarried couples as you treat married couples. This can only go toward this autonomy concern. It is not a high moment in the Court’s self-conscious jurisprudence. The outcome is right, but only in the same way that Griswold was right.

· Size of the right in Griswold. The size of the right in Griswold and its beneficiaries is controversial – see, e.g. Bowers v. Hardwick. Eisenstadt’s extension is easy to criticize.

D. Abortion.

1. Roe v. Wade (Supreme Court 1973).

· The justices had to answer three questions. Most of the action is in the third, or its interplay with the second.

(1) Whether the right to privacy is still a good idea – whether it is valid that there is an autonomy right with no better basis than the assemblage of rights in Douglas’s opinion.

(2) Does that right of privacy extend to the general neighborhood of a woman’s decision about the status of her pregnancy?
(3) What to do with the controversial question of the moral status of the fetal organism?
· Relationship between second and third questions. In some sense, the second and third questions are separable. In some sense, they are not. The second question asks whether, if you could set aside the moral status of the fetus, would you say that the right of privacy extends to a woman’s decision to have an abortion. Some people, however, would say that they could never consider this unless they knew the answer to the third question. The claim is that if the fetal organism has the moral status of a person, the second question is answered no, and thus the answer to the second is contingent on the answer to the third.

· Ways to deal with the moral status of a fetus. All the action of Roe lies in this question, which makes it a unique problem. Elsewhere, privacy questions are largely in the second space (i.e. right to die, sexual orientation).

a. Tribe’s religion argument.

(1) Dworkin’s spin on the argument. Dworkin has said that the category has much in common with what he would label as religious. There is a certain set of questions that connect to our role in the world that somehow or another the state can’t adjudicate. They are “religious” because of their content.

(2) The only way you can get to the answer is through religious beliefs. It isn’t true that the only way you can arrive at the conclusion is through religion. We can imagine arguments that instead proceed on the basis of known biological facts. There may be arguments based on the degree of consciousness, sentience, ability to feel pain. Those claims seem classically moral but don’t have a view that requires you to be religious.

(3) Most people reach this outcome through religious beliefs. This claim is more plausible than the view that one can only reach the answer through religious beliefs. Lots of people who press legislatures to outlaw abortion presumably do so through religious motivation. Arguments that take separation between church and state so far as to say people are disabled from the political process when their motivations are religious, or legislatures that respond to them are acting unconstitutionally, are fairly strong. But it would call into question the role of abolitionists, who were spurred by religious convictions.

(A) Free exercise argument. Disabling people from acting simply because their religious views coincide with pragmatic views seems to impede free exercise.

· Three ways to interpret Roe:

(1) Confronts the legal status question. The Supreme Court could be understood as deciding either that the moral status of a fetus is not that of a person, or that the constitutional answer is that the legal status of a fetus is not the legal status of a person.

(2) It’s possible that the fetus has the moral status of a person, but is nonetheless inappropriate for states to demand the pregnant women bear a fetus to term. There is something about the situation that gives a woman the right to refuse to bear a fetus to term even if it was possible that the fetus had the moral status of a person. This view says they could concede the moral status argument, but the Court can offer reasons why it is nevertheless inappropriate for the legislature to regulate the woman’s right to an abortion.

(3) Even if a fetus might have the moral status of a person and even if under some circumstances a state legislature could act on that possibility, there is something about these circumstances preventing state from exercising its ideal capacity. There is a weak and strong form of this argument:

a. Weak form. The weak form concedes the possibility that under different idealized circumstances, a legislature could severely restrict the opportunity of a woman to secure an abortion, but insists that it is not so under modern circumstances. These objections are the religious objection and the gendered objections (patriarchy arguments that attribute to the legislature a different conclusion than the strong moral conclusion, centered on the traditional notion of a woman’s place in society).

b. Strong form. The strong form objection says that the nature of the moral status of the fetus and the almost inevitable dissensus about the question, coupled with the burden on the rights of a woman, means that legislative bodies in general are not entitled to make those decisions. They are reserved to individuals. These arguments don’t suggest that if the circumstances were more ideal then the legislature could act. Rather, it suggests that it is within the nature of this question to be reserved to individuals, like a form of federalism or separation of powers. There might be right or wrong answers, but the state can’t make that decision.

· Meaning of “moral status.” We imagine Texas making the following defense of its laws. A fetus is in the most important way like other persons in our political community. For someone to intentionally deprive the fetal organism of life is to commit the worst possible harm on a member of our political community. We decided it in a legislative process, and we’re acting on the mandate that legislatures act on to protect living persons from murder. One attack on this legislative decision is that aborting the fetal organism doesn’t have the same status as murdering a person. This is the moral status question, addressing Texas’s assertion.

· Judy Jarvis Thomson’s violinist hypo. There is a great concert violinist whose life is in danger. His supporters kidnap someone and connect her to the violinist. Thomson (who doesn’t say this is necessarily analogous to abortion) says that to unhook the person would kill the violinist. She says that the violinist has the right not to be killed. However, he doesn’t have the positive right to draw on the resources of another person. Thus, she says that the abortion debate has to go further than asking what is the moral status of the fetus. This is the important argument in the second category – perhaps we can take this view of moral status without deciding that a woman is obliged to carry the baby to term.

a. Affirmative duties do exist. For example, when a child is born, parents have an affirmative duty to take care of it. General duties of care are disfavored in our legal tradition, but there may be an affirmative duty to the unborn child. In fact, an argument exists that affirmative duties are generally imposed where the dependent party was sequestered from other help. Since this is obviously the case with a mother and fetus, the mother may take on a greater duty.

b. Argument that the violinist hypo assumes that violinist is attached against woman’s will, thus allowing abortion in cases of rape but not when woman took no precautions. A response, proffered by Francis Kamm, is the following question. Does the fact that you’ve started to aid someone change your responsibility to them? Suppose you’ve rescued someone drowning in the river and bring him to the shore. He’s still in some jeopardy. Do you have a greater obligation now than some other passerby? The argument is that you don’t. In the context of the violinist hypo, if the person volunteered when nobody else could have helped, she still doesn’t take an affirmative duty, since she won’t make his situation worse (nobody else was around to help). The fetus now exists. Does that mean, without more, that she has a special obligation to give it more than she’s given it? That’s a big leap, but it’s not obvious that there is a distinction between voluntary and non-voluntary. There is something very difficult about this last question. There is also something unsettling about whether courts are the right bodies for thinking about this question.

· Problem with balancing. It doesn’t seem a way to justify a decision but rather a way to pull a cloth over a decision.

a. Violinist hypo does not balance. Thomson would say that people have rights not to be used in this way, end of discussion. Thomson doesn’t think that the correct resolution is to balance anything.

· Blackmun’s take on moral status of a fetus. He says that there is no legalistic non-philosophical, non-controversial way that the due process clause ends the discussion. For his purposes, it may have been enough just to say that this question can’t possibly be answered in an automatic interpretive mechanism that doesn’t travel through the ongoing controversy. He may be trying to take from our legal system an implied moral judgment. For constitutional purposes, the fetal organism is not a person. Now we have to go on and resolve what the authority of the state is. It doesn’t follow that the state has no authority; he probably thinks that it is still open notwithstanding the 14th Amendment. Then it seems Roe turns to the argument about a woman’s right to her body. In some sense, ties go to the right-holder. Blackmun argues that this is a moral question shrouded in controversy and destined to stay that way. It is a question about which one might have strong commitments, but in some way the state should be disabled from acting, given the impact on the woman of the state’s action. That impact can be described both in terms of functional impact on the woman, or Thomson’s argument – the woman has the right not to be encumbered in this way. The Court wants to say she is a presumptive right-holder, and the state can’t offer anything to overcome that presumption. It puts the strongest emphasis on this third category, that it is the nature of the question and moral dissensus that surrounds that question that disables the state from burdening the woman on the basis of a simple majoritarian vote.

a. Variation on the religion argument. It is a religious question because of its unknowable nature, something that shouldn’t be left to the state.

· Statute as enforcing patriarchal notions of how women should behave. The state hasn’t acted like it really thinks abortion is murder – there are a variety of things about this statutory regime that don’t look that way. The rape and incest exceptions seem to indicate not the notion that this is murder, but a set of values about how women live their lives. A predominant theme in the literature is that Roe should have been decided on equal protection grounds. Given how legislatures are comprised and sometimes the leniency of these statutes toward women (that no state statutory scheme treats a woman who has secured an abortion illegally as murder), they argue that this is really about something else than protecting the babies. An alternative line which is less comfortable is that this legislature can’t act because there aren’t enough women or a milieu in which women are not well enough represented.

· Argument that legislature under these circumstances lacks authority. There is an argument that maybe an ideal legislature under ideal circumstances would have this authority, but not this legislature under these circumstances. This is an idiosyncratic claim. You might think there is a principle of reciprocal sacrifice that we should read into the constitution on equal protection grounds. The state is asking the woman to make a sacrifice on behalf of the life of the fetal entity. It isn’t acting everyone else to make sacrifices on behalf of the same principle – it’s not asking people to pay taxes on behalf of these organisms. Rather, it disregards the health of women and particularly new children, where we have a very high infant mortality rate. To ask a woman to sacrifice her body but not ask taxpayers to act on behalf of these organisms is inconsistent.

· Controversial value judgments. There are lots of value judgments people disagree with, which we say the legislature can act on – capital punishment, welfare (moral disagreement about wealth redistribution). Why is that different in form? One answer might be nature of rights – this is about a certain kind of rights.

a. Court’s position. Court’s position is that it isn’t taking a position about the moral status – it’s taking a position about the state’s right to burden women when an ongoing controversy exists in the society. Disagreement is inevitable and resolution by government authority is inappropriate. In that sense, these choices belong to the individual.

· View of judges as bound to accept the position of those who appointed them (i.e. O’Connor and Kennedy should have seen their appointments as mandate to overturn Roe v.Wade). One argument is that as a practical matter, we’ve transferred the political forum from state legislatures to presidential elections. That suggests that judges are like electors – they have with respect to some controversies a mandate on how to vote, and if they voted one way they’d be faithless to the president, faithless to a mandate they should perceive themselves as having.

a. Reference to Ely in this view. If, like Ely, you are a democratarian, then surely you should listen to this democratic mandate. This view has a problem of levels built into it. A judge adopting Ely’s perspective will have a view about features intimately associated with the democratic process that are not subject to the process itself. Concerns with democracy do not translate into the deference to contemporary view about those issues most intimately associated with democracy itself. Ely does not suggest that judges turn to the democratic process for guidance about questions about the democratic process.

b. Judge more readily associated with this view. One kind of judge would be different – a judge whose non-democratic constitutional commitments were very thin. She may believe that her job is to understand and interpret prevailing democratic will on every question. Bruce Ackerman’s idea of constitutional amendment does fit this model, where he believes that when times are sufficiently heated around issues of constitutional principle and a view is widely sustained, the constitution should be seen as formally amended. However, it would be extremely difficult to see in the complex of political factors a particular enough view about abortion sustained well enough, even under Ackerman’s theory, to amend the constitution about this. Indeed, one of our main criticisms of Ackerman how you know when a constitution is amended. You don’t what factors are at play in Reagan’s election (economic conservatism, abortion, Reagan’s dynamism).

c. Refutation of this view. A judge’s ethical responsibility is to figure out what the role of a justice is, what the grip of our constitutional past is, and what the future should be – not that he was chosen to implement a set of mandated roles. Where does the traction come for the claim that a justice is obliged to the electorate who elected the president who appointed him?

d. Appointment process version of the argument. This argument is more focused on Casey and the plurality’s stare decisis argument. One of the responses people give to the counter-majoritarian difficulty that the Court faces is that there is democratic flavoring in the appointment process. If that’s true, then judges appointed between Roe and Casey under these circumstances should understand that they have a special obligation to disregard stare decisis or treat it more weakly, precisely because they were chosen with the idea that they would come in with a different perspective on Roe. An alternative argument is that given how judges are appointed (i.e. confirmation proceedings), we have in effect transformed the job description of judges, and judges should see themselves as responsible to the people who have chosen them. They should feel more bound by the mandates they were chosen for.

e. Response to the appointment process view. On the best view, in choosing and confirming a justice, Congress and the president are clearly entitled to select people with a set of expectations and hopes about how they will perform as justices. But two related things are true. First, the judiciary is meant to be an independent entity, making judgments of the best possible kind according to a specific set of constitutional mandates. They should occupy the role of constitutional judge as best as they see it to be. If they have a view about stare decisis, it’s one of the views they carry into the process. Their job is to be responsible to their best view of a constitutional judge. If that includes a view of stare decisis, then that’s one of the things they believe – they are not more required to renounce that belief than anything else. Judges are chosen to be the people they are in the role that judges are meant to assume, and to exercise their best judgment in that role at all times. It would be wrong to think of them as faithless or betraying their mandate.

f. Tension in this model. We imagine it is inevitable that the president and Congress will have expectations of this justice. On the other hand, once in office, justices follow their own views of proper adjudication. On that account, one of the consequences is that their view of stare decisis should be the view they hold of stare decisis and not the mandate they hold when they come into office.

g. Judges as self-interested actors. A variety of people look to courts through a particular social science perspective that has a deep affinity with neo-classical economic theory. The notion is that judges, like other people, are self-interested actors and we should understand them as being in the position of strategically advancing their will. Their will is that nobody suggest that they are acting in a narrow sense out of self-interest – what laws will benefit them personally the most. When they are advancing their “own agendas,” it is beliefs about free speech, federalism and abortion that they’re advancing, not their narrow self-interest. The challenge these theorists can never meet is the following. If we assign to judges the altruistic role of having important ideas about political justice described, what is to prevent them from having views about judges and how judges should behave? Justice Scalia has virulent views about judging that are on this account sincere and passionate. They are undoubtedly colored by education, experience, and gender, but they are genuinely held views about what will make the world better. When you talk about judges being strong or weak, it’s a mistake to think that you can disconnect their views about good outcomes from their views about judging. It is difficult to separate a judge’s substantive understandings from their role-based understandings.

h. Stare decisis. Stare decisis has a great force, but the one thing that can snap judges out of reliance on stare decisis is the belief that a previous decision was wrong. However, there is no reason that two judges in a plurality who have formed views on judging ought to think about stare decisis depending on the circumstances in which they were chosen. It’s a mistake to think that stare decisis has no weight. Judges have to look back to the decisions that have been made and explain either why a previous decision is consistent, why some of those decisions were errors, and should look toward future cases, understanding that what they say now can affect future cases. Saying that future judges will be bound by what I say but I will not be bound by the past is quite inconsistent.

2. Planned Parenthood of Southeastern Pennsylvania v. Casey (Supreme Court 1992).

· Four stances toward Roe. Casey involves four stances toward Roe:

(1) Blackmun: Would affirm Roe.

(2) Stevens: Accepts plurality reformulation of Roe v. Wade, the undue burden reworking of Roe. However, he says that deliberative autonomy is part of what a woman is entitled to, and entitled not to be unduly burdened with regard to. Deliberative autonomy is that the environment in which a woman is making a decision about whether to have an abortion is an environment which she is entitled to control over.

(3) Plurality: They put forward the undue burden test, and part of the plurality is a rejection of the “rigid trimesterization” of Roe itself.

a. The undue burden test. Instead of strict scrutiny (ruthless application of compelling state interest test) we now have a test known as “undue burden.” An undue burden is described as a law that has the purpose and/or effect of putting a substantial obstacle in the path of a woman who seeks an abortion. That meant for the plurality that a waiting period of 24 hours and the mandatory exposure (doctor required to hand a woman literature about the abortion circumstances and alternatives) could be an undue burden in certain circumstances, but it wasn’t an undue burden per se. What they most strongly rejected was spousal consent. They look at spousal abuse, etc. in treating spousal consent as an undue burden.
b. Rejection of trimesterization. Roe named the end of the second trimester as the point of viability. They make it now the point of actual viability, not the end of the second trimester. A consequence of this is that it’s at least possible under Casey that if technology changes, the viability of the fetus could also change.
(4) Dissent: They simply reject Roe v. Wade.

· Viability. Viability, at this point, is determined by the formation of the fetal organism’s lungs. One question is how this can be determined, given that it’s different in so many circumstances.

· Undue burden. It’s not clear what an undue burden is. Two possibilities:

a. Burden on the woman. It’s not clear how big and what kind of burden is substantial enough interference to be an undue burden on a woman. For impoverished women, that 24-hour period could be a huge problem. The Court suggests that absent additional evidence, that’s not an undue burden. But it’s hard to know, from the standpoint of degree of obstacle, how great an obstacle it has to be.

b. Burden on woman set off from state interest. On the other side, there’s some question, if you look at the structure of Kennedy’s decision in Sternberg, there may be special circumstances (like the abortion procedures in Sternberg) where the state’s interest may rise to a much greater degree. It’s not clear that undue burden measures the burden on the woman, or whether it measures it set off from the state interest.

· Scalia’s dissent. Scalia invokes the portrait of Justice Taney at Harvard, with an expression of sadness and disillusionment on his face. What is the travesty in this case?

a. Non-originalist methodology. Some people think the non-originalist methodology is the problem.

b. Entering controversial areas. He may be saying that entering controversial areas is the problem.

c. Not finding the fetal organism to be a human life. Scalia begins his decision in Sternberg by saying that he’s looking forward to the time that Casey and Sternberg take their place next to Korematsu and Dred Scott. It seems like he’s saying that the appropriate status of the fetus is that it is a person and a member of our political community, and the Court is protecting a set of horrid acts from government regulation. If so, he is saying that the right abortion decision is to decide the moral status of a fetus. The only way Korematsu and Dred Scott would rest alongside Roe, Casey and Sternberg is if the Court goes to the merits. Calling a decision made by people you sit down next to every day the equivalent of Korematsu and Dred Scott is not a mere rhetorical flourish.

3. How a lower court is guided by the various opinions in Casey.

· The question. What does a lower court do with this decision, given that no five justices agree on a rationale?

· Application of Casey. If it flunks the undue burden test, the majority would find it unconstitutional because the majority of justices say that the standard applied should at least be undue burden. Regardless of what they think the standard should be, you could strike it down on the undue burden test and not be overruled—you’d get five votes under this breakdown. If it meets the undue burden test, you could apply that test and also not be overruled—with the current Court, you’d get seven votes. Indeed, the Supreme Court has said that this is the proper test for lower courts to follow.

· The rule for lower courts to apply in general.

a. When striking down a law. The rule that the Supreme Court says the lower courts should apply is that if you are striking down a law, you should apply the least restrictive view that was necessary to achieve a majority vote that the law was unconstitutional. Conversely, if you uphold the law in question, you should apply the most restrictive view of the constitution that is required to assemble a majority in favor of the validity of the law. In each instance in the Casey example, it identifies the undue burden test (least restrictive view necessary for striking down a law, and most restrictive view favoring validity of a law).

b. Two comments on this view:

(1) Assumes tests are nested. It assumes that the tests that the Supreme Court justices are applying are nested tests. Nesting means that one rule includes all the other cases that the other rule would apply to. In a nested test, what’s important is that the universe of laws that would fail within Stevens’s test be inside the Roe test, and not overlap. In Casey, it’s pretty clear they are nested – any law that the undue burden test would strike down, undue burden plus deliberative autonomy would strike down and Roe would strike down. Likewise, any laws that the four dissenters would strike down would also be struck down by all the other tests. For the test to work that way, it has to involve nested constitutional standards, and in some plurality opinions the rationales overlap badly.

(A) Nestedness example. The Supreme Court declares unconstitutional the requirement that students say the pledge of allegiance. Imagine that the case was 5-4, and 3 justices ruled on the grounds of First Amendment/free expression guarantees – people are free not to express obeisance to the flag. Two of the justices think that’s an implausible view of speech, but the fact that these are believers mean that there is a First Amendment free exercise right. Neither of those rules nest within each other. On the other hand, if it was nested, the first group would say that you can never engage in an expressive activity against your will, while the second group says that you can only refuse to engage if there are religious reasons – in that case, the smaller rule is nested inside the larger rule. If they’re not nested, that simple rule does not apply.

(B) Puzzle when not nested. When there is no nestedness, there is a puzzle as to what the lower court can do. It has two options. First, it can choose between the rationales. Second, it can presume the law constitutional, with no Supreme Court directive to strike it down unless and until the two rationales converge – i.e. if a student refuses to salute the flag but is not religiously motivated, you will uphold the law against her. The only time the Supreme Court decision would work for you is when a religiously motivated student refuses to salute the flag. If you think one of the two opinions is clearly right, you will write a lengthy decision explaining why that one opinion is clearly correct. Then if they want to appeal it up to the Supreme Court, they can.

(2) Might conceptualize lower court judge’s role differently. This is not the only possible way to think of the responsibility of a lower court judge. You might say that the fact that it’s a plurality opinion does not mean that the Supreme Court has come to rest on a view. The Supreme Court should welcome help, and one form of help is the dialogic quality of lower court opinions.

(A) View that, if dialogic, lower court can’t drop below minimum. One view is that you’ll be no less stringent than the minimum, but arguments can be made about this. A lot of cases don’t go to the Supreme Court – one concern is the potential injustice done to a litigant who doesn’t get to the Supreme Court. It can be cured by limiting the scope of dialogue to going above the minimum constitutional standards.

4. Viability.

· The issue. Given the shift from a formal time period in Roe (the end of the second trimester) to the viability standard in Casey, what do we do with the fact that there is not some single moment which the great majority of fetal organisms could survive outside the womb of the woman in which they are gestating? Morbidity is high at 27 weeks but the viability is relatively high. When fetal organisms are born at 23 or 24 weeks, some now survive because of infant ICU units. Earlier there are lung issues that are pretty much insurmountable.

· Various rules. We could imagine various rules that states might try to employ, and it isn’t clear how the Court might respond to them:

(1) Physician’s judgment rule.

(2) Rigorous set of restrictions as of earliest moment of viability. The state may try to impose a much more rigorous set of restrictions on a woman’s ability to get an abortion as of the earliest moment of viability.

(3) Combination rule. You could see these as combined in some way – a 23-week rule coupled with a physician’s judgment rule from week 23 – 27. A state may be very likely to survive the test.

· Court’s response. It’s not entirely clear, given the Casey plurality, which is not monolithic. In describing the differences between Casey and Roe, one commentator said that conceptually, the Casey Court thinks that the state’s interest in potential for life begins at birth and therefore has a more moderate test. Kennedy treats that seriously in the Sternberg case. For him, the state interest in distinguishing procedures, one of which he thinks crosses the line of inhumanity to a living organism, is powerful. The instability in this plurality is the idea that there is no fixed point for protection of the woman. That being so, if a state said that it was imposing rather substantial restrictions at 23 weeks, we don’t know what Kennedy would say. At the present time, Kennedy’s defection from the plurality does not affect the outcome because Breyer has joined the Court – thus, the Court has a stronger view of Casey than it would otherwise. It’s possible that this majority would say you need something more, like physician’s discretion – a state can’t just choose the lowest date. But once viability is on the table, there is a question.

E. Beyond Abortion

1. Moore v. City of East Cleveland (Supreme Court 1977) and Belle Terre.

· Belle Terre. Belle Terre upholds anti-grouper ordinances against an autonomy claim that groups of five or six students, for example, could form a workable household and they should be protected by autonomy concerns.

· Moore. In Moore, the Supreme Court had an ordinance preventing a grandmother from living with her grandchildren, at which point the Court felt that some line was crossed. That shows the Supreme Court’s restraint in advancing autonomy.

2. Bowers v. Hardwick (Supreme Court 1986).

· Holding: The Court rejects an autonomy claim on behalf of males who were prevented by Georgia law from engaging in acts of sodomy.

· Instability of precedent. Most people think that its 5-4 won’t stand up, mainly because of Romer v. Evans, which struck down Proposition 2 in Colorado.

3. Washington v. Glucksberg (Supreme Court 1997).

· Methodology: Rehnquist, in Glucksberg, advances the methodology of Bowers v. Hardwick. The methodology is exquisitely historical. It says that the way to ask whether people have an unenumerated right under the due process clause is to ask whether in some deep historical sense there is a long tradition that identifies that as a right of a free people. Thus, if you can find a long tradition of a certain activity being outlawed (i.e. sodomy or suicide), a majority of the Court seems committed to the idea that that is proof there can’t be this historical tradition to retain the liberty in question.

· Historical approach. There are two ways this methodology might be offered by the Court. One way is epistemic, and the other constitutive.

a. Constitutive. You may say that what the due process clause guarantees are the rights traditionally recognized to be rights of a free people over a period of Anglo-American history. On this account, what constitutes a due process violation is a departure from deeply long-held traditional freedoms. Due process on this account is indexed to the past, a claim about the rights people have always held. If so, that certainly makes Roe and Casey odd decisions under substantive due process, and perhaps Griswold. But that’s the constitutive idea – you’re entitled to what history has always given people. The laws that are struck down peculiar legislative sports – Griswold may be one of these.

b. Epistemic. The epistemic view is that you’re entitled to a separate set of very basic freedoms. You’re not just entitled to the ones that have been granted through history, but history is a good reference point. If you can’t find it in history, you’re not likely to succeed. That doesn’t mean that an argument that didn’t sound in history wouldn’t or shouldn’t persuade us. But history is our primary epistemic source. It’s a way we should know the right that you have, but it shouldn’t be the only source of the rights that you have.

· Pursuing the historical view. As to the constitutive approach, it seems hard to say why this should be so. In the Ninth Amendment and our tradition of unenumerated rights, nothing suggests that the best understanding of due process is that you’re entitled to what people have already had. There is no reason it should be so backward looking. How then could there ever be moral or constitutional progress?

a. Pairing due process with equal protection. Some academics and judges have tried to redeem this by pairing due process and equal protection. The notion of this pairing is that due process is fundamentally backward-looking, while equal protection is fundamentally forward-looking. The two of them therefore represent some kind of division of normative labor in the constitution. Sunstein finds this a convenient parsing of the two clauses. He wants to say that although Bowers failed gays and lesbians, equal protection challenges may not – thus dividing between a backward-looking and forward-looking clause.

b. Criticism. It’s hard to see why time should be divided in this way and why our fundamental commitment to autonomy rights should be backward-looking. You might say, if you are coming for the first time to the constitution, that the things people are entitled to do should be a progressive question influenced at most epistemically by history.

c. Equal protection as backward-looking. In some at least one respect, equal protection is backward looking. Modern equal protection doctrine looks at suspect classes that have been the chronic victims of deep and unequal treatment, of which African-Americans are the most striking example. This is a fundamentally backward-looking inquiry – in many ways, equal protection doctrine needs to know about the past to inform the future. It isn’t clear that this is true of due process. Thus one should be skeptical of the backward-looking/forward-looking distinction.

· Historical approach as difficult to execute without making normative judgments. It seems extremely difficult to execute the historical approach without making exactly the kinds of normative judgments that it intends to deny. In Bowers, the Court defines the inquiry as whether there is, in our constitutional and pre-constitutional history, an entrenched view that homosexual men have the right to engage in sodomy. That being the question, they conclude in the negative. But why define the right that narrowly – why not define it as the right of all people to engage in sodomy, or the right of persons to engage in sexual activity when that activity is benign and harmless? It could be defined at a number of different levels and abstractions, and at some of those levels of abstraction, the views of history would be more sympathetic to rights. What about Glucksberg? Should the Court ask whether there is a general right to control one’s body? A right to die with dignity? A right to suicide or physician-assisted suicide? Should it ask whether there is a right to people not to engage in suffering of a particularly high threshold in the terminal moments of their lives? There are a number of ways to characterize the right. Whether there is a right depends on the definition of what the right is. There is a pattern of allowing people to refuse medical treatment. How should we define that right? The right to refuse medical treatment? The right not to have one’s body invaded? The right to die with dignity? How can we know from looking at history what the assumed or established right is in our historical tradition?

a. Problem with “narrowest statement” rule. In Glucksberg and Bowers, the Court suggests that it should be the narrowest, most concrete statement of the right possible. That view is generally untenable because it really does make moral or constitutional progress impossible. If it turns out that we are directed by the due process clause to take our history in its arbitrary, unreflective and indefensible categories and interrogate that history from the narrowest perspective of the claimed right in front of it, then it seems like an implausible constitutional endeavor. But if we’re to take the majority in Glucksberg at its word, then this is what the inquiry is. That is an improbable long-term view of due process.

· What is the better alternative? 

a. Better alternative with epistemic view of history. If you were wed to history and wanted to describe a defensible epistemic course, what would it look like? If it’s going to play this epistemic role, the strongest thing one would concede to it is a check of one’s works. If the law seems to betray history and not your judgment, then you are that much more confident in invalidating the law. Conversely, if the law is supported by history, you would feel more confident in enacting that law.

b. In an absolute sense. Best alternative in an absolute sense is to go back to Griswold and find that a certain combination of Harlan and Douglas seems most attractive. Harlan states what the nature of the project is – to define what values lie underneath the Bill of Rights. He wants to take the Bill of Rights as instantiations of a set of deeper political justice, and cautions that we should identify those principles themselves or occasions in which those principles are being violated. Douglas draws on what is the most attractively available set of materials for pursuing Harlan’s inquiry, looking at the Bill of Rights themselves and our jurisprudence under the Bill of Rights. A discussion of personal autonomy concerns seems to undergird the Fourth Amendment and the First Amendment.

VII. CONSTITUTIONAL EQUALITY

A. Race as the Paradigm of Constitutional Protection.

1. History. Broadly speaking, there have been three ages of equality in our constitutional tradition: the age of neglect, the age of extremes, and the age of confusion.

a. The age of neglect. Supreme Court’s first equal protection clause decisions were strong, robust and in the racial area. But then the Court fell out of love with racial justice in some way, and caused more harm than good in this area. Two factors tended to handicap the Court in the racial sphere. One was the “separate but equal” doctrine in Plessy v. Ferguson. The second problem is the state action doctrine. Under the 14th Amendment, the behavior that is criticized pursuant to the equal protection clause must be the behavior of states. Progress is made and there is a remarkable hurdling of the Court in the late 1930s and forward over the state action doctrine. For example, in Texas after the primary system based on racial distinctions is declared unconstitutional, the state delegates the primary functions to the parties. Then the Texas Democrats say there will no longer be a racially divided party primary. They create a private club which privately discriminates but picks the candidates. The Court determines that it is actually the state acting. The Court’s decisions with respect to state action have always been more generous in the racial discrimination area than any other area.

(1) Equal protection clause vs. due process clause. There is potentially a substantial overlap between due process and equal protection, and no simple way of distinguishing the two doctrines. Due process essentially acts whether the state has a good enough reason to restrict my liberty in the way that it has. Equal protection asks whether the state has a good enough reason to burden me in this way, at the same time that it is treating someone else more favorably. The equal protection doctrine is always comparative.

(2) Over-inclusive and under-inclusive classifications. “Classification” is an equal protection term of art – when one group is treated differently, that treatment is described as a classification.

(A) Example. Suppose that a series of accidents take place having elderly drivers behind the wheel as their common denominator. In light of several examples, New York makes it illegal for anyone over 80 to drive or be licensed to drive on the highways of New York. Some number of 80-year-olds object to this on equal protection grounds. Now we introduce a concept important to overinclusive/underinclusive. Laws classify people by traits (i.e. being 80 years old) but do so in terms of interests that don’t map directly onto the traits. The laws just say that the traits map imperfectly onto some mischief that the state is entitled to go after. Let’s imagine that the trait is being 80 years old, and the mischief is being a chronically incompetent driver. The 80-year-olds have two separate complaints about the way that the trait and mischief relate to each other. One complaint is that lots of 80-year-olds are perfectly competent drivers – some but not all are bad drivers. Thus, the statute is overinclusive in the sense that the trait covers all 80 year olds, but the mischief only covers a minority of 80-year-olds. The other complaint is that there are a lot of other people not over 80 who are equally likely to share the mischief. In that sense, the statute is underinclusive, because it singles out a small segment of wretched drivers and lets the rest drive on the highways.

(3) Due process clause utilized, not equal protection clause. Why, in the period between the turn of the century and 1937, is all the work being done by the due process clause instead of the equal protection clause? If your complaint is over-inclusivity, this complaint can be expressed perfectly well in the language of the due process clause – the state doesn’t have a good enough reason for burdening me – being 80+ is a bad proxy for being a bad driver. That can be read as a substantive due process claim, and claims like that were routinely treated as another variety of Lochner-like due process cases. The unique equal protection claim is thus the under-inclusive claim. The complaint isn’t that the state didn’t have a good enough reason – it’s that, if the state wanted to act this way in regard to me, why is it treating everyone else so much better?

(A) Example: Railway Express case. In the Railway Express case, the New York City police commission banned large signs from the sides of trucks, arguing that it distracted other drivers. However, they said that it’s OK if the sign advertises your own commodities. That left the trucking companies puzzled – how can you say that you’re banning us as distracting, but letting others with exactly the same signs continue to have them? That’s a classic under-inclusive claim.

(B) Not appealing argument. As even the Railway Express case indicates, the under-inclusive claim, without more, isn’t very appealing. The argument that you’re burdening me and didn’t go after other people is normatively unappealing. The state can argue either that there’s nothing wrong with a piecemeal approach, or that they’ll go after anyone else you can point to who should be included.

(C) More compelling when historically-burdened group. The underinclusivity claim is more compelling when a historically burdened group is being disadvantaged (African-Americans or women).

b. Age of extremes. Two threads. First, racial classifications. Second, the “fundamental rights” thread. The idea begins to form with the Court of what comes to be known formally as a suspect classification, the quintessential version of which is focused on African-Americans against discrimination. The idea of rigid scrutiny comes in Korematsu (where Justice Black identifies reasons that the Court won’t intervene in setting up detention camps for Japanese-Americans; in ducking, the Court announces that all restrictions of civil rights of a single race are suspect and subject to strict scrutiny).

(1) Skinner v. Oklahoma. Skinner v. Oklahoma involved an attempt by the Court to leave behind a substantive due process precedent called Buck v. Bell. In Buck v. Bell, the Supreme Court had declared constitutional a sloppy state program that allowed sterilization of inmates in prison who were found to be suffering insanity or imbecility. Holmes uttered his infamous words that three generations of imbeciles are enough – this was a time when eugenics would look much better than it would after World War II. In Skinner, the Court deals with the forced sterilization of habitual criminals – three felonies and you can be sterilized unless the felony is a white collar crime. The Supreme Court uses generates an equal protection claim – you can’t distinguish between white collar and other criminals for something as serious as forced sterilization.

(2) Doctrine in this period. Most equal protection classifications are measured by the rational basis test (Railway Express case is a good example of that). If a law has a rational basis to any legitimate purpose of government, the law is constitutional under the rational basis test. The Court typically applies this test with creativity and imagination, searching for any legitimate government interest which might in the mind of the legislature bear a rational relationship with the law in question. Thus, application of this test will typically find the law to be constitutional. But two triggers remove the law from this treatment. First, a law that on its face singles out racial minorities for disadvantaged treatment operates to the disadvantage of a suspect class. Second, a law that distributes a fundamental interest or fundamental right – Skinner v. Oklahoma. When either of those is present during the age of extremes, we no longer apply the rational basis test – instead we apply the compelling state interest test. The compelling state interest test requires that the law be necessary to the achievement of a compelling state interest. Despite the decades of application of the compelling state interest test, we don’t have a very good idea how big an interest has should be to be a compelling state interest, but that is largely because the requirement of necessity is doing so much work. This is discussed supra, in the early necessary and proper clause cases with John Marshall. The requirement of necessity gives onto the search for a less onerous alternative. If you can achieve the same compelling state interest without singling out racial minorities for less onerous treatment, then it is not necessary. One character described the compelling state interest test as strict in theory but fatal in fact. Just as the rational basis test would almost automatically mean that the law was constitutional, the compelling state interest test would almost inevitably lead to the conclusion that the law is unconstitutional. Until 1970 at least, equal protection was in this way dichotomous. There was a fundamental interests or rights trigger on the one hand and a suspect class trigger on the other hand, both producing the compelling state interest test.

c. Age of confusion. Starting about 1970, this dichotomy began to unravel in variety of ways, producing the age of confusion. The first way it began to unravel is that gender discrimination came along in 1970 as an object of judicial attention. The Court goes through a kind of four or five year adjustment period to gender discrimination. In the first two cases involving gender discrimination (Frontiero v. Richardson and Reed v. Reed), the Supreme Court insisted that it was merely applying the rational basis test, but it quotes a 1920s case with the strongest statement of the rational basis test of any case, and it strikes down these two law. Surprisingly, both are struck down under the rational basis test, although in Frontiero four justices would have found gender to be a suspect classification. Finally the Court announces that it isn’t using the rational basis or compelling state interest test—it is using an intermediate test that asks for a substantial relationship to a significant government interest.

(1) Shake-up of equal protection. It just seems to add another tier, but it already signals the shake-up of equal protection. The tier is unstable.

(A) New linguistic gloss. It gets a new linguistic gloss—Ginsburg says that the Court is in pursuit of an “exceedingly persuasive justification.” Not only is this a new formulation, but this opinion is designed self-consciously to attack the tiers of scrutiny. Is it possible to say that gender discrimination is bad, but not as bad as racial discrimination? What benefit do we gain from an intermediate test at all?

(B) Other glosses on the rational basis test. Secondly, the Court decides a few cases besides gender discrimination where it says that it applies the rational relationship test, but strikes the laws down. There is a case where the Court says that while there is no special status for the disabled in terms of tiers of scrutiny, they strike down a law zoning out the disabled under the rational basis test. Likewise, in the most recent Affirmative Action cases, O’Connor writes that the compelling state interest test should be applied for Affirmative Action but rejects “strict in theory, fatal in fact.” Suddenly this tidy picture of the age of extremes is in some basic way being called into doubt in every level. We are either in or on the cusp of a period of significant reformulation of the tiers of scrutiny.

2. Plessy v. Ferguson (Supreme Court 1896).

· Facts: Louisiana passes an ordinance requiring railroads to provide separate cars for whites and for African-Americans. Plessy challenges the law.

· Historical context. It is decided in 1896, and in many ways the elder Harlan’s dissent is morally precocious. It may lay an early ground for Brown. But at the same time there is the appalling language in it, where Harlan feels that he has to pay homage to the white race before going on to a decision with powerful force and sense. Then you have an absolutely appalling reference by Harlan to the Chinese. It shows you where the Court is situated that this should be the prescient voice on the Court.

3. Brown v. Board of Education (Supreme Court 1954).

· Central point of Brown. In some important sense, in Brown the Court finally confronted one of the deepest questions we can ask of a constitution and our commitments to political justice. It finally answered whether African-Americans are in every important sense political citizens of the United States. It answered that question in the affirmative, and it was in that sense an extremely important decision.

· Harlan’s dissent in Plessy as best understanding of Brown. Justice Harlan’s rationale for his dissent in Plessy is the best understanding of Brown – he gives a better rationale than the Brown Court does.

a. Symmetry in separate but equal. In an important sense the races are being treated absolutely equally. Not only are the cars equivalent, but whites are directed not to use the cars for blacks and vice versa. This is a symmetry that gives the Court trouble in 1967 in Loving v. Virginia (anti-miscegenation statute). In Loving, Virginia defends itself exactly in terms of separate but equal, because in Loving it says there is absolute symmetry.

b. Harlan’s argument: He says that you can claim that they are treated equally, but really segregation is due to whites not wanting to sit next to blacks on coaches. He says, “That, as all will admit, is the real meaning of such legislation.” It has an unduckable social meaning that can only be construed as a powerful statement by the white majority of black inferiority. That is the absolute essence of this Brown, and the meaning of Loving as well.

c. Anti-subordination principle. The other language that is important here is: “But in the view of the constitution, in the eye of the law, there is in this country no superior, dominant, ruling class of citizens. There is no caste here.” The constitution won’t tolerate a public governmental act predicated upon, or that has the meaning that there is a group of persons subordinate in theory or degraded in any way. This is an anti-caste or anti-subordination principle. It goes on to say that our constitution is color-blind, and neither knows nor tolerates classes among citizens.

(1) Relation to Affirmative Action. Insofar as Harlan knew it, you can’t draw governmental boundaries on the basis of color. Certainly the position of those who think Affirmative Action is legitimate is that it has nothing to do with caste or of classes.

d. Harlan’s racist statements:

(1) We’re not grading Harlan. Rather, we’re evaluating the idea.

(2) Can remove the broader concept from the specifics. This is common in moral progress – someone who says something convincing and important, but can’t follow the force of his own logic. The references to the Chinese are his failure of judgment to carry through. To analogize to the constitution, we should worry about its moral propositions, but not the rigid understanding of the framers. Constitutional progress depends on understanding the full reach of a proposition like equal citizenship. His inability to understand the language that comes later is just that – it’s a failing.

e. Brown as speech act – Charles Lawrence’s argument. Understanding Brown as a speech act is right. However, there are two critical distinctions from Lawrence’s argument. First, it goes beyond mere speech, and is an act performed under force of law. Second, it is a statement by a state. It doesn’t follow from this observation of Brown that we should necessarily be able to regulate hate speech.

· Actual decision in Brown. The Court focuses on social science experiments and the effects on learning in a classroom. Harlan’s concerns seem dominating the context of race with respect to Brown.

a. Problems with the social science experiments. The experiments tend to show that black students can’t perform well in all-black schools in the South. Exactly why that is and what it means are unclear.

· Dual system of education. 

a. Segregated schools not necessarily bad. New York decides to have a distinct academy for girls, most of whom are African-American. Detroit has a racial academy, in which attendance lines are not drawn strictly on racial grounds, but the notion is that you take African-American boys and educate them in a regime where they can be more conscious of their heritage – both improve in their educational destinies. These experiments may be inconsistent with a constitutional value that O’Connor is deeply attached to – a world where people don’t think about themselves as black or white. She might elevate that concern to constitutional status. But the point is that there are environments where racial separation need not carry the meaning attributed to it in Harlan’s dissent.

b. Dual system as term of art. A dual system is a post-Brown term of art, and the idea of a dual system may be hard to conjure without bringing this baggage, that it necessarily enforces inequality.

4. The wake of Brown. There are three distinct remedial phases that seem to follow Brown, and they are almost exactly guided by the decades. The first phase is the first ten years after Brown, until around 1965. The second phase lasts until roughly 1975, and the third phase is 1975 until now.

a. First phase. Litigation is slow and difficult, and the “all deliberate speed” dismantling is variously interpreted by lower courts. More importantly, the remedy that is appropriate is difficult. School districts are told to dismantle their dual system, and they do. You can figure out exactly when Brown was decided –the school board minutes reveal that there are two school districts until 1965, then one school district – but nothing else changes. They start experimenting with mild proposals, none of which create any changes, like school choice programs. The courts flounder, trying to understand the scope of their implementing authority and what their remedial goal is.

b. Second phase. About a decade out, you get the Goss and Griffin decisions, which start a period of court oversight and serious implementation of Brown. The height is Swann v. Charlotte-Mecklenburg (1971). It picks up on HEW guidelines to desegregate schools, introduces the language “affirmative action” – affirmative steps to create integration. Most dramatically, Swann ringingly endorses the use of mathematical formulae to insist on a redistricting of schools to create racial balance. That’s why Swann is cited as the end of Southern resistance – it is the drift of events in that entire second decade.

(1) Difficult fit between constitutional wrong and remedy. Early on, a distinction was drawn by courts and commentators between de facto and de jure segregation of the schools. Where a school district set out to create segregated public schools, that was de jure. De facto is where, innocent of any intention, the school suffers a substantial skewing of racial attendance tending toward segregation. For a variety of circumstances, including prior segregation in housing, segregated residential patterns would produce school segregation innocent of any intent to do so. The prevailing view is that de facto segregation isn’t a constitutional vice, only de jure. The question is what remedy could or should flow from that delict. If your goal is to remedy the delict of intentional segregation, what’s the remedy? The most modest version is to say, “Don’t work actively any longer to segregate the schools.” The school board in Montgomery, Alabama can agree, yet the schools are still completely segregated. You might say that the goal is to create the state of affairs that would have existed if the school hasn’t intentionally segregated itself. The problem is, who knows how things would have gone absent the intention to segregate? In Tuskegee Institute, there was a 27-sided voting district with all the blacks on one side of the districts and all the whites on the other. You can say in extreme cases like this that it would have looked very different if not for the districting. But in other cases, it’s hard to know what the district would look like otherwise – the schools have already been built.

(2) Post-Swann trends. After Swann, you have a rule that de facto segregation is fine – but once you find intentional segregation, the remedy is absolute desegregation of the school district. That’s what the arithmetic formulae in Swann are about – the remedy to desegregate the school district in a mechanical way that is racially neutral from top to bottom. You want as much racial balance as you can secure by whatever means necessary, including transporting or busing students from place to place. There is thus an almost inevitable move to Charlotte-Mecklenberg. The high point of this is reached in Keyes, where there is an attendance zone that the federal court finds to be gerrymandered to produce racial imbalance. The Supreme Court says that once you’ve found that imbalance, the remedy is desegregation of the entire community by Swann standards. They say that we’ve pushed so close to the de facto/de jure line that now is the time to step over it.

(3) Swann rationale. The point of Brown is that the state doesn’t have the authority to make judgments about one race’s superiority. That maps perfectly to the de jure/de facto distinction. But following from that, it seems like the more modest remedy we’ve talked about (just the Court striking down the legislation or gerrymandered district) would be the only remedy that falls out of that picture. How do you get to the more robust remedy that the Court wants to propose in Swann?

(A) Insufficiency of modest remedy. Enforcing the standard not to act racially discriminatorily in the future is hard to enforce, especially if you have a dual school system. Just a little tailoring at the margins and you can maintain tremendous segregation – for example, a new high school right next to the old one. More importantly, it’s pretty clear that some of the segregation, maybe a lot of it, emerged through very self-conscious acts. There are two problems with the more modest remedy. First, you’re not remedying the constitutional wrong. Second, you’re not dealing with it in the future because it is so difficult. The question is then, if you want to go beyond this modest outcome, in what way you do that. You can understand how it would be difficult for courts to find a stopping point.

(B) Other views. There are other views, including an underenforcement view. You could imagine, if you ask what maintains the line between de facto and de jure, that school districts have an affirmative burden of dismantling segregation. Every time you put positive rights on the table, these questions of strategy and responsibility really come to the fore. If it is the community’s responsibility, what strategies are appropriate? Should it try to create magnet schools to draw racially integrated populations? All of those difficulties of enforcing positive rights come to the fore. That might be a reason you want courts to stay out of this. Then you ask what happens when a school steps over the line and affirmatively engages in segregation? Then they have placed themselves in judicial receivership – the court takes away from the district choices it might once have had. That would be an alternative explanation, but it’s interesting that you can get there without that explanation.

(4) How remedies function. The remedies are complicated. The way they work typically is that a federal district judge would rule that community x has maintained a dual system of education and it has y months to come up with a plan for desegregating the school district. The district makes the plans, the plaintiffs critique the plans, and most often the district’s voluntary plan wouldn’t carry the day. There would be several cycles of this – eventually when the federal judge lost patience, he would bring a special master in to preside over the generation of the plan. The notion was to give the school district as much choice as possible within the normative guidelines of its plan to desegregate. That is a common civil rights/remedial structure that exists in these complicated circumstances.

c. Third phase.

(1) Disparity between constitutional wrong and constitutional remedy contained seeds of the decline of Brown’s enforcement. If you look at the cases where the Court seems to be in retreat from Brown, most of them contain some suggestion of the disproportionate remedial weight of a de jure regime.

(a) Board of Education of Oklahoma City Public Schools v. Dowell (Supreme Court 1991). Given that we have maintained all along the idea that de facto segregation is entirely constitutional, there must come a point at which a community that was guilty of de jure segregation gets cured of the delict. Sometime during the 1960s community x was found to have maintained some degree of intentional segregation in its school. Now it goes into constitutional receivership, and the remedial energy of cases like Swann goes into effect. In perpetuity it seems to have taken on certain legal obligations, while a community with the same demographics takes on no obligations at all. At some point, the delict has to be expunged, and it will be like any community suffering from the normal segregative impact of forces beyond its control. In Oklahoma City Public Schools, the Court finds that the Oklahoma City schools have reached this point, and they become a community like any other.

(b) See also Pasadena Board of Education v. Spengler (Supreme Court 1976). Pasadena says that they can demonstrate that they did everything they could to maintain an integrated school district, and then circumstances changed from underneath them. Nobody disputes the fact that segregation of the Pasadena schools was innocent of intent on the part of the school district. The Court said they didn’t take on the forward-looking obligation of expunging segregation if they were innocent in its formation.

(c) Milliken v. Bradley (Supreme Court 1974). A community is found guilty of intentional segregation, but it lacks one important resource for an integrative remedy – it doesn’t have enough white students left to integrate the schools to any interesting degree whatsoever. The district judge orders an inter-district remedy. The Supreme Court rather emphatically rejects that as outside the district judge’s discretion. The Milliken issue is in this sense arguably an artifact of the gap between constitutional wrong and constitutional remedy. If the Court remains unwilling to cross the line between de jure and de facto segregation, then in a sense not only is the wrong narrowly described as intentional segregation, but the wrongdoer is also singled out as the one who engaged in intentional segregation. The intentional wrong being addressed in Milliken is assignable to only one entity. You can understand Milliken as insistent that the remedy attached to the narrowly defined constitutional wrong, and therefore attaches only to the wrongdoer.

(d) Gap between constitutional wrong and constitutional remedy. The gap between constitutional wrong and remedy in the second decade is not just of constitutional interest – it is motivating the decline of Brown’s ultimate efficacy as population patterns begin to shift. The limitations of Brown and the Court’s ongoing insistence on de jure segregation haunts it in a way that produce the string of results that come out in the late 1970s.

B. Race Outside Education

1. Test.

· Background. The notion that Justice Black somewhat perversely announces in Korematsu (a law that singles out a racial minority for maligned treatment is a suspect classification) hardens into a doctrine. Explicit distinctions based on race that operate to the disadvantage of racial minorities are suspect. They come to be measured against the compelling state interest test in ways that are “strict in theory and fatal in fact.”

· The test. The test is that a law must be necessary to a compelling state interest. There is a trilogy of tests with two operative terms – a term of relationship and a term of the weight of the governmental interest. The strongest of these is the compelling state interest test, which demands a relationship of necessity to a compelling state interest. The “necessity” leg is the most ruthless part of this test. If there is a way of attaining the interest that isn’t constitutionally odious, then it is not necessary to a compelling state interest because you can attain that interest in a less onerous way.

a. Rational relationship. The test that had preceded the compelling state interest test is the rational relationship test, demanding only that the law bear a rational relationship to a legitimate governmental interest. It was applied with such creativity on the part of the Court as to virtually always uphold the law in question.

b. Gender discrimination. Then you have the nominal test for gender discrimination until United States v. Virginia, which is that it bear a substantial relationship to a significant governmental interest.

· Observation about compelling state interest test. The application of the compelling state interest test in race cases assumes that the law in question is on its face discriminatory as to a racial minority. The racial minority part may no longer be important after Adarand. But until Croson and Adarand, the law had to be drawn based on race, and to the disadvantage of a racial minority.

· Racial neutrality – see, e.g. Washington v. Davis. The Supreme Court said that as to racially neutral statutes, they will apply the compelling state interest test if:

(1) disproportionate impact of negative kind on racial minorities

(2) motivated by racial animus
(3) Same decision would not have been made even absent racial animus. Even when you have disproportionate impact and racist motivation, if the governmental entity can show that it would have made the same decision even if purged of its racial animus, then the compelling state interest test does not attach. The picture is not as bad as it may sound, because motive is often proved circumstantially by irregular governmental behavior rather than a smoking gun. For a governmental entity to say that they were operating based on racial animus but would have made the same decision anyway is not an easy burden to bear.

· Facial neutrality in gender discrimination cases. Court’s insistence on motivation is strongest in gender discrimination cases. For example, a Massachusetts law gave veterans priority in state civil service positions. It operated with clear statistical disadvantage to women. It was challenged under the intermediate scrutiny test by women who had been denied Massachusetts state jobs by virtue of veterans’ preferences. The Court said that it had a disproportionate impact, but came from a legitimate non-discriminatory goal to benefit veterans. Absent a showing of racial animus, they said that they would uphold the law.

a. In the case of facially neutral statutes, failing a combination of impact and motive, the rational basis test is applied. If they find both elements there, they apply the compelling state interest test.

· Why do we have the test instead of an outcome? The test is, as it turns out, tantamount to an outcome. But why do we even have the ritual of applying the test? This helps set up Affirmative Action in a certain way. We may understand the compelling state interest test in race cases as performing two different jobs. These jobs need not be exclusive of each other, but it’s useful to keep the two functions separate:

(1) The justificatory job. The compelling state interest test in race cases is meant to perform the job of permitting extraordinary justifications of what is a constitutional wrong. On the justificatory approach, we’d say that any time the law draws a distinction on the basis of race to the detriment of racial minorities, a constitutional wrong has been committed – a matter of considerable constitutional regret. Nevertheless, there are extraordinary circumstances afoot that justify constitutional wrongs under some circumstances.

a. First Amendment analogy. Suppose in the subversive advocacy area, we say that whenever a person is punished because of the message of their speech, that is a First Amendment misfortune. Sometimes we have to pay the price of that constitutional wrong because the interests on the other side just grow so great. Fore example, imagine that normally we apply Brandenburg, but when some level of public disorder is attained we abandon Brandenburg under those circumstances. We say it’s always a constitutional misfortune to suppress speech because of the danger of its message, but sometimes the stakes get so high that we’re simply not willing to let a community fall apart in the name of the First Amendment. Thus we apply a compelling state interest override to our Brandenburg rules. If that were a doctrine, it would use the compelling state interest test in its justificatory mode – it’s always a matter of constitutional regret, but when the stakes are high enough we justify this constitutional wrong.

(2) A filtering or sorting job. We use the compelling state interest test as the mechanism for choosing between legitimate and illegitimate uses of race. We don’t think that any time a race is singled out for distinct and disadvantageous treatment that it is always unjust. We have a substantive theory about when uses of race are an unjust criterion – i.e. operating on stereotypes, operating based on hate or fear of the unknown. Whenever a minority group is singled out for disadvantageous treatment, you have to show a compelling state interest and that the law is necessary to advancing that interest. Then, and only then will the law be justified. This is thus an evidentiary function. We acknowledge that some legitimate uses of race will be struck down under this test, but we are satisfied that we will have a filter so fine that it will be justified. We aren’t saying that a constitutional wrong has occurred when race is used – rather that the test will determine whether there has been a constitutional wrong.

a. Animus requirement. The animus requirement is necessary to trigger the test only with respect to racially neutral statutes. If the test is performing a filtering job, we seem to be asking the question one to many times. If you’ve already decided that the thing is malignly motivated, why do you act through this test at all? One rationale is arguably missing unless there is some reason to ask the question twice.

C. Affirmative Action.

1. Upstate Law School hypo.

· Facts. There are two admissions pools maintained by a state-run law school. First is the ordinary admissions pool, using a range of familiar criteria (GPA/LSAT scores, etc). There is also a second pool, eligibility in which is based on membership in certain racial minority groups. Members of distinct racial minorities are admitted in this second pool where they would not be admitted if they were included in the first pool. There is a zero-sum relationship between candidates in second pool and applicants on the lower end of the first pool. They offer two rationales for its dual admissions scheme:

(1) They believe that America won’t be a just society until the color of a person’s skin will not have a significant impact on their life prospects and day-to-day interactions with their fellow citizens. This goal is not to ignore race, but that people’s lives be unaffected by the color of their skins. The US falls significantly short of this goal, and if similar law schools pursue similar admissions policies, and other institutions of higher learning do likewise, then in 20 years we’ll be closer to that goal than if they do not pursue such a policy. This is a way of bringing about a justice not only embraced by the constitution but also required by the constitution.

(2) It is a matter of great importance that a variety of life experiences be represented among the student body and faculty of the law school. One way we believe we can achieve that is by the admissions policy we are pursuing.

2. Adarand Constructors, Inc. v. Pena (Supreme Court 1995)

· Under Adarand, this admissions regime would be measured against some version of the compelling state interest test.

· Scalia in Adarand. O’Connor writes for the Court with respect to some aspects of her decision, and for others she writes for the Court insofar as Justice Scalia is not in disagreement with her. Where O’Connor and those she is writing for disagree, it is because Scalia is less tolerant of Affirmative Action than the other four justices. If you were a lower court judge, you would follow the O’Connor decision.

· Adarand is a mistake.

(1) Harlan’s Plessy dissent. We should go back to Harlan’s anti-caste presumption in Plessy v. Ferguson. This presumption opposes the white majority’s view of African-Americans as inferior and degraded persons who need to be in their own railroad cars. He also says that the constitution is color-blind. The colorblind factor ought to be part and parcel of class and caste. On this account, what the constitution acts in support of is the state of affairs that Upstate Law School aspires to, where the state is helping rather than hindering the goal of a world where a person’s life prospects can’t be made different by virtue of their race. If we start with the anti-caste principle in Plessy, the argument is that it’s easy to understand why the law in Plessy is unconstitutional, why the maintenance of a dual school system in Brown is unconstitutional, and why all the artifacts of Jim Crow violate the anti-caste principle. But if you look at Upstate Law School’s dual admissions policy, there is room to ask whether this is a good strategy for achieving the abolition of caste.

(2) Argument that if an injustice is done to white students by Affirmative Action, it is not an injustice of constitutional proportions. There may be sound arguments that affirmative action programs do, in some settings, as much or more harm than good in terms of the abolition of caste. But this argument draws a distinction between two claims against the admissions policy. The first claim is that it’s a strategic mistake with respect to the goal of abolishing caste or racial subordination. The second claim is that an injustice of constitutional proportions is done to white students who lose out by virtue of the affirmative action system. The second claim is not persuasive:

a. Whatever else is true of this program, it does not create a situation of caste or subordination with respect to the excluded white students.

b. The fact that they have lost out despite the fact that they may have better numbers does not strike us as constitutional injustice. There are other circumstances where we take factors other than numbers into account and we aren’t troubled. One of these factors is geographic diversity, and example is Juilliard’s attempt to create an ensemble, which means that character actors are more likely to be admitted than ingenues. Just as these examples are not injustices of a constitutional dimension, neither is the fact that white students will not be admitted to Upstate Law School despite their superior test scores.

(3) Two questions. Are legatees at a state school unconstitutional? Second, would you agree that race is just like that or is race different than the legacy? All of these others (ingenue, geography, legatees) do not deal with qualifications. Those distinctions happen, and we deal with them. The notion that someone should live their lives as a degraded class is at the heart of these constitutional principles. The notion that one person should get a leg up and another a leg down doesn’t automatically have that kind of moral valance.

(4) More on Harlan’s dissent. At the beginning of Harlan’s dissent, he says that “the constitution of the United States does not, I think, permit any public authority to know the race of those entitled to be protected in the enjoyment of such rights.” That is very strong language linking up with the colorblind claim. There is still the question of why he would believe that. The question is what you are protected against. You may be protected against certain kinds of disadvantages but not others.

(5) Argument that the Upstate program should be set aside when it is obliterative of the goal of eliminating caste. This argument is that by basing admission on race, the minorities are tagged as not deserving of being there, which it can be argued does an injustice to them. But that seems not to be a question of constitutional principle but social strategy, and arguably a judicial review of a good faith governmental act should be highly deferential to a legislative or academic institution’s strategic judgment. The Court should be quick to jump in to protect things of constitutional principle, but deference should apply when the Court is substituting its strategy for Upstate Law School’s strategy. They can say that it is so destructive of that goal that they will step in, but they should be very hesitant to do so. Thus, the argument is that Adarand’s test is much too strong.

a. Argument against this position. One might take the view that although this is in some sense a question of strategy, it is in another sense so important and deeply ingrained that it should be elevated to the level of a constitutional principle. If one is attracted to Harlan’s anti-caste, anti-subordination approach (that government can never take actions that re-enforce or re-affirm judgments based on caste), they may take a position about value. Another principle may also be pretty appealing. If a caste-less society is your constitutional target, government should never take account of people’s race at all. And here the invocation of the early language in Plessy is right on point, the language that says the constitution doesn’t permit any public authority to know the race of people. It is inappropriate for public authorities to make judgments based on people’s race because government isn’t entitled to know the race of its citizens. The claim is that a strategic judgment would be that we’re better off if government never signals the importance of race absent extraordinary circumstances that make race particularly relevant. This is also an anti-social engineering position, because government is likely to screw up efforts at social engineering. This argues that it should be of constitutional status. It says there are some questions of strategy that are sufficiently deep and structural that they ought to be embedded in our constitutional commitments. We are more likely to come closer to the goal of a caste-less society if government doesn’t involve itself in treating people differently on account of their race.

(A) Not persuasive. It is interesting that we’re elevated something to a constitutional principle that really is a norm of strategy. It’s unpersuasive to say that we can build it into our constitutional structure. The case hasn’t been made that in the end we’ll move better through a blanket constitutional rule of this kind. The claim is that, given the fact that we’re not where the constitution suggests that we should be, we’re better off empowering experimentation than not empowering it.

(B) No specific criteria. Is the Court in a position to say that the risks are sufficiently great that they won’t work, that in the long run they’re better off stopping this? The Court could establish specific indicia.

(C) Law schools should be able to make this decision. This should be a decision that law schools should be able to make. The compelling state interest test should enter this story only at some very late point. There’s no argument like that in Adarand. We have these broad principles of skepticism, consistency and congruence that have a certain degree of emptiness against this inquiry.

(D) This argument proves too much. It does too much work to say that no public authority shall know the race of its citizens. That would cut into other policies – i.e. in discrimination cases the party alleging discrimination has to say that they are of x race. Thus, the regime in which the system has to be blind to the person’s race would effectively end anti-discrimination law. To bring housing discrimination claim, you have to say that you are a member of a protected class, and that the decision was made on the basis of their membership in that group. If we apply the principle that ruthlessly, there would be no anti-discrimination law.

(6) What if there is accumulated evidence showing that Affirmative Action programs are pernicious against their goals? In that case, at some point the Court ought to stop deferring. Deference isn’t boundless – there is reasonable and unreasonable judgment. But if the whole conversation occurs in the space of the second proposition, it raises the uncomfortable and uncharted waters of propositions that are heavily dependent on factual claims. A right is a durable proposition. But now it turns out that it’s contingent on the accumulation of empirical data. That’s curious on this account. There are two ways to respond to it. One is to say that this is one reason we may be better with the Court deferring. Another is to say that we need to begin to think about different forms of constitutional rulings that make space for discovery. Is it plain statement rules, rulings that are contingent by nature? How would a constitutional argument that took up matters with empirical feet look like? That’s an interesting and challenging question. It’s better to name the question than trying to answer it.

(7) Croson: There seems to be a tinge in Croson of the idea that there is no longer a need to boost minority contracting programs, and thus the legislature is captured – very similar to the argument in Lochner. But that seems a heavily factual inquiry. There is more than a tinge of that in the Croson decision, with a discussion of the racial makeup of Richmond’s city council and an expression of doubts about connection between this program and the ultimate goals.

(8) Thomas’s opinion in Jenkins II. In Jenkins II, the judge orders white students from other districts in. A small minority says that’s like Milliken. Thomas says that you make it sound like these white students are a special prize and you need them to run good schools. It’s hard to understand that as anything but the assertion that you can’t run fine programs with predominantly African-American students. The question, though, is whether there’s anything like that observation available to our hypothetical. The claim there is that we have these prestigious institutions with elite credentials. This was the case in the Texas law school decision. Justice Ginsberg says this in U.S. v. Virginia – only VMI is VMI. Their thought is not that you need the resources of white students. Rather, the world will be better of if African-American students enjoy the benefits of these elite institutions. That’s not a statement about a race or a group.

· Confusion in Adarand. It is confused and confusing on two different and related levels:

(1) Suppose we ask whether O’Connor thinks that there is some inherent constitutional injustice in an Affirmative Action program. Do she think that excluded whites in our hypo are invariably done an injustice of a constitutional magnitude that can only be overborne by a justifying compelling state interest? Or does she think that any time government acts to install an Affirmative Action program, it is taking a position in derogation of the status of African-Americans or other would-be beneficiaries of the program – much like the derogation in Plessy itself and the derogation that Thomas suggests in his Jenkins II opinion? It seems that she says things that seem contradictory in that regard:

(A) At one point she says, “‘[A] free people whose institutions are founded upon the doctrine of equality,’ should tolerate no retreat from the principle that government may treat people differently because of their race only for the most compelling reasons.” That sounds like a ringing endorsement of one of the two principles just described. She may mean one or the other to be true, possibly both of them. But then there’s a remarkable statement in the middle of the next paragraph that seems to be quite different. She is responding to Justice Stevens, and says, “The point of carefully examining the interest asserted by the government in support of a racial classification, and the evidence offered to show that the classification is needed, is precisely to distinguish legitimate from illegitimate uses of race in governmental decisionmaking.” That suggests there is a benign and malign form of discrimination. Knowing the winners and losers isn’t enough to know if it’s benign or malign. You need to know something more. It’s far from clear whether O’Connor means the first or second of these things, or if there’s a view that makes them consistent. It seems that they’re inconsistent. In either of two senses, there is something wrong in singling people out on racial grounds.

(B) The second thing is that Justice O’Connor is at great pains to say is that if it was ever true that application of compelling state interest test was strict in theory and fatal in fact, she wants to emphatically insist that here it will not be so implied. She says here that there are legitimate Affirmative Action programs, and she will use the compelling state interest test to distinguish among them. The compelling state interest test is used in the context of malign racial discrimination. We’ve adopted an all but totally conclusive presumption that barring extreme stories, we’ll never permit people to be singled out on the basis of race. Is she saying that this is true, or that there are two compelling state interest tests? We have a general posture in the context of racial discrimination where the compelling state interest test is indeed strict in theory and fatal in fact, and many think it ought to be that way. O’Connor wants to assure us that this is not how it will operate with respect to Affirmative Action policies. But they are applying a test that has a 100% rate of striking down legislation in the past.

(C) O’Connor’s position on race. There are two previous observations on race-based classification. One is that it is constitutionally odious, but when the stakes are high enough we’re willing to pay the price. The other idea (Ely) is that when a really high interest is at stake, we’re satisfied that there is no hidden animus. Certain risks go out of the picture and we think this is a really benign event. One of those two views has to be the one you’re attributing to O’Connor. If the view we attribute to the majority is that these are always bad events, then we can predict that most Affirmative Action schemes will be on the Supreme Court’s cutting floor. We would see a jurisprudence like Croson – only very specific remedies for wrongs of a local kind. If, on the other hand, we thought that there really is a category of benign and attractive Affirmative Action programs, then we would imagine a jurisprudence that might be much more permissive and might look much more favorably on the hypothetical case put on the table.

D. Gender Discrimination.

1. Background. Reed v. Reed and Frontiero v. Richardson usher in a whole new era of constitutional jurisprudence under the equal protection clause, pursuant to which women become in a substantial way protected by a form of strict scrutiny under the equal protection clause.

· Rational basis review. The Court was unable to agree on anything more than the rational basis test in these cases, although it found a very vigorous articulation of what the rational basis test meant. In Frontiero v. Richardson, the second of these two path-finding cases, Brennan mustered a four-justice plurality for the idea that gender, like race, was a suspect classification. For some period of time, the Court continued under the pretense that it was applying the rational basis test from its earlier experience and began to introduce dental metaphors – i.e. “rational basis with teeth.” It became preoccupied of the idea of a rational basis test with teeth.

· Craig v. Boren. Then along comes Craig v. Boren. The stakes were exceedingly trivial. They were challenging a law under which young men between 18 and 21 could drink 3.2% beer but couldn’t buy 3.2% beer. The women they met at the bar could buy the beer for them. The Court chose in Craig to sit back and try to understand its doctrine in gender discrimination cases. So you have a massive decision of low consequence, except it became the occasion for understanding that something other than a rational basis test, even with bite, would be used.

2. Intermediate scrutiny.

· Rule: A law with gender classifications must bear a substantial relationship to an important governmental interest. This is a middle tier of scrutiny.

· General features:
(1) Unlike rational basis scrutiny, the Court in gender cases seldom if ever is satisfied by hypothetical reasons that a legislature might have. In rational basis review, the Court would hypothesize a lot of reasons and then legitimize the legislation based on them. For intermediate scrutiny, they wanted to know the actual reason for the law.

(2) The Court is hostile to administrative convenience as a rationale for upholding the law.

a. Reed. In Reed, when two people were equally qualified to be executor of an estate, tie went to the man. Idaho’s justification is that there were a lot of statistics that men have more education toward business, so it seemed a reasonable administrative tie-breaker. The Court said that this wasn’t the kind of justification that would justify gender-based discrimination.

b. Frontiero. In Frontiero, the armed services gave dependence benefits based on gender. The wife could get benefits without demonstrating need, but the husband would actually have to demonstrate dependence. The military made an administrability/probabilities argument. The Court just swept that aside. While we’re looking at Frontiero, we’ll note a feature that is surprisingly common in gender discrimination cases. It’s easy to say there’s a gender classification and that it’s based on stereotypical expectations of status of men and women, but in a mechanical sense it’s important to say whether this is a discrimination that cuts against men or against women. You could say it cuts against women because their husbands get dependency benefits only if they are truly dependent. On the other hand, you could say it is the men who are harmed. The interesting thing about this and other gender discrimination cases is that you would be hard-pressed to say that this hurts men or women. However, the problem of stereotypes clearly cut against the law.

(3) Court’s deep allergy to stereotyped ideas of roles of men and women in society. Cases where governmental behavior connects to such stereotypes are cases in which the Court is especially sensitive. One good example is Hogan. There Mississippi maintains two nursing colleges to which women can go and only one of which is co-educational. O’Connor’s opinion puts a lot of emphasis on the idea that the belief that women are more likely to be nurses is based on stereotypical notions of the roles that men and women should play. It is this symbolic aspect of the law that cuts against women as members of the community and drives the outcome of the case.

· The output of the jurisprudence.

(1) Hard-core, explicit discriminations against women have not survived in any case since Reed v. Reed. This should be emphasized because the jurisprudence is open to criticism and has been described as wavering, but simple, explicit determinations that men get one opportunity that women are denied have not survived since Reed. If it worked the way it read, you’d imagine that it’s OK to discriminate against women as long as the interest is high enough, and the connection close enough. No head-on case justifies that understanding, which is one complaint with intermediate scrutiny as the nominal banner.

3. Line of cases regarding discrimination in favor of women.

· One interesting set of cases where the Court has used the wiggle room created by intermediate scrutiny has never been overruled, but has not been reexamined since Adarand. In a few cases, the Court has said that when the state discriminates in favor of women, where its purposes could be understood to be remedial of burdens suffered by women as a class, that burden could be understood as constitutional. The relevant case here is Kahn, where there was a different estate tax for surviving widows than widowers. Florida defends it by saying that statistically women who survive their husbands have a less comfortable perch in employment roles, and are less well benefited financially than their male counterparts. The Court approves this. The notion that certain kinds of Affirmative Action are appropriate in gender discrimination cases is more limited than you might imagine for three reasons.

(1) The Court has rejected that proposition when the state is in the business of making individuated determinations. For example, in Orr v. Orr Alabama only gave alimony to women. The Court said that when you give alimony you’re already in the business of determining what the equities of the parties are.

(2) Some gender discriminations can’t possibly be classified as remedial. For example, in Craig allowing women to buy 3.2% beer at 18.

(3) You often can’t tell whether men or women were the winners. An example quite parallel to Frontiero in this regard is where Social Security creates survivor’s benefits for a deceased insured. The social security laws gave more substantial benefits to the surviving wife of a Social Security-insured male than to the surviving husband of an insured female. What could be more like Kahn? The Supreme Court said that this misunderstands the nature of insurance and who is the target of an insurance scheme. Insurance is supposed to allow the working deceased to insure for their survivors. This law discriminates against women because they can provide for their survivors less well. Because distinctions in law between men and women often have this odd structure, it is a complicating factor that problematizes and weakens the proposition that the federal government can extend benefits to women of a remedial nature.

· Women as mechanical beneficiaries but symbolic victims. Some of the most divisive gender discrimination cases are where women are in some sense the mechanical beneficiaries of the challenged classification, but also the symbolic victims. Hogan v. Mississippi Nursing College is an example of that. They are the mechanical beneficiaries because they have two colleges to choose from, but they are clearly the symbolic victims of the state’s distinction. There is also the draft registration case, where men are required to register for the draft but women are not, and women’s rights groups are active in support of the attack on this law. The claim is that precisely because of the relation between this and men and women’s roles in society, a strong reinforcement of a pernicious stereotype emerges. If you can understand why the Court has pasted over intermediate scrutiny, it is because of the Court’s disagreement about this intermediate group of cases.

a. Upholding legislation where women are mechanical victims. There are two cases where women are in some sense the mechanical victims of classifications which the Court has upheld, but they use very different principles unassociated with intermediate scrutiny. Both cases reflect attributes of discrimination doctrine in general fully applicable to race. One of them is Massachusetts v. Feeney, where the Massachusetts legislature enacts a preference for veterans which has a negative impact on women. The Court says that when the statute is facially neutral and there is no showing of discriminatory motivation, disproportionate impact is not enough. That is a feature not just of gender discrimination, but of racial discrimination as well. In each instance, instead of intermediate or strict scrutiny you are cast back to rational basis. The other case, which presumably would interfere in racial discrimination law, deals with the Supreme Court holding that a state regime of medical benefits which does not support pregnancy benefits is not discriminatory against women. This is on a different axis because the complaint in this case is about the unwillingness of this Court to identify discrimination against pregnancy with women when only women suffer pregnancy disabilities or medical expenses of any kinds. It remains controversial but has been almost totally supplanted by federal legislation. As an attribute of constitutional doctrine, it is an uncomfortable moment. But all the cases where the intermediate test seems to have done work are cases where women’s case is purely symbolic and they are the mechanical beneficiaries.

4. Criticism of intermediate scrutiny. It seems pernicious in two ways, while being altogether unhelpful:

(1) It suggests that gender discrimination is evil, but less evil than racial discrimination. There is no utility to the game of weighing evils – if you think something is constitutionally unjust, that something else might be more unjust shouldn’t influence you.

(2) These evils are only that, they are only weights. They are only for constitutional purposes and they can easily be overborne. The idea that this can be overborne by relatively moderate governmental interests is indefensible in that we don’t want to be a society in which women are disabled by virtue of their distinction. Once that determination is made, it isn’t sensible to think this is only a value in the determination. The actual case consequences reflect that strength. The Court wavers over this problematic set of cases. Both because it seems to invite the sense that these are just weights and the further sense that within that weight gender discrimination weighs very little seems misleading to what the Court is actually doing and indefensible in terms of what creates this set of doctrines. We ought not think that only public enactments have that weight, but also constitutional doctrines.

(3) No benefits. It also produces no benefits. It has not been the mechanism by which the Court decides these cases. At most, it is the pasting over of an important controversy. The Court should see those cases as problematic, and it should have a jurisprudence indicating thus.

5. United States v. Virginia (Supreme Court 1996).

· Ginsburg’s test: Her test requires an exceedingly persuasive justification for gender-based classifications. It has as a kind of attribute intermediate scrutiny. But she goes on to say some basic things about the Court’s position in regard to gender discrimination which have at heart the following proposition: The Court’s basic stance is about rejecting a worldview in which women are distinct and disabled by their distinction, in which women are second-class citizens. She essentially says that the Court will not tolerate laws based upon furthering of that vision of women in American society. Her opinion self-consciously suggests leaving the tiers of scrutiny behind altogether and naming the goal of a caste-less or anti-subordination norm as the norm prevalent in both racial and gender discrimination cases, and asking for an exceedingly persuasive justification that can show this law is not in service of perpetuating women’s second-class status. The VMI case thus seems a harbinger of the decline of the tiers of scrutiny. One could argue that the tier of scrutiny approach is under attack from all directions, but the most appealing model that it could look like might be Ginsburg’s decision in United States v. Virginia.

E. Gays and Lesbians

1. Romer v. Evans (Supreme Court 1996).

· Structural problem in Romer. There is a difficult structural feature of Romer that will continue if gays and lesbians become a suspect classification. The structural problem in Romer is actually shared in a small handful of race cases. Scalia in dissent says that Colorado and its municipal subdivisions were under no constitutional obligation (perhaps it is important to note that he is discussing judicially-enforced constitutional obligation) to enact anti-discrimination legislation protecting gays and lesbians from discrimination. Furthermore, nobody has ever suggested that once one of these communities enacts these laws that it is unable to repeal them. So every one of the Colorado communities that had a law protecting gays and lesbians from discrimination in employment or real estate transactions was at liberty to never enact such a law, or repeal it once enacted. All Proposition 2 has done, Scalia says, is to treat it as a statewide rather than local problem, repeal these laws wholesale rather than retail, and place that repeal into Colorado’s constitution. Scalia doesn’t see why a repeal of a local law on a statewide level is invalid because it seems to be an appropriate modified version of what everyone in these communities could do.

· Argument about Romer. It’s the nature of constitutional government that there is an implicit, often unobserved division of labor in the business of securing justice for American citizens. In that division of labor the constitution, as interpreted and enforced by the judiciary, plays a prominent but by no means exclusive role. There is in effect a great dependence in our society on governmental entities at every level to secure constitutional justice or justice in general to a degree that the Court couldn’t enforce on its own. There is an affirmative obligation on the part of governments on every level to reply to injustice by laws within their competence that affect those injustices. This is especially true of laws that protect those groups who are singled out for derogation or second-class status. The Court doesn’t enforce that obligation, but the Court should enforce the following proposition.

a. Rule: When a state deforms its normal governmental institutions in a way that makes it significantly more difficult for a group of people vulnerable to discrimination and injustice to obtain legal redress of that injustice from these ordinary mechanisms, the state has behaved unconstitutionally. This is what is unjust about Proposition 2. Proposition 2, by stipulating that no governmental entity in the state of Colorado can protect gays and lesbians against discrimination through their regimes of law, radically or categorically deforms the ultimate structures of government. Municipalities, counties, state legislatures, all of these entities that are usually available to citizens who want redress of injustice are now unavailable and can only be made available by amending the Colorado constitution. That is a significant deformation that denies a group highly vulnerable to discrimination redress at a number of levels normally available.

b. Language in Romer supports this proposition. Kennedy writes, “It is not within our constitutional tradition to enact laws of this sort. Central both to the idea of the rule of law and to our own Constitution’s guarantee of equal protection is the principle that government and each of its parts remain open on impartial terms to all who seek it assistance.” He continues, “A law declaring that in general it shall be more difficult for one group of citizens than for all others to seek aid from the government is itself a denial of equal protection of the laws in the most literal sense.” What he means by “the most literal sense” is that this denies categorically to a most vulnerable group the ability to seek protection in law.

c. How is it different than if the constitution were deformed in that way from the beginning? Not a question of time sequence. It’s a question of what’s available to everybody else. Singling out a group of citizens vulnerable to discrimination and saying they can only seek redress through one mechanism – there is no other group in Colorado that suffers that disability. When you look at Wrightman, Hunter and Seattle School Board, the same structural problem dogs those cases. On the other hand, those all involve race, and one could object that this argument utilizes a category that the Court has refused to recognize and indeed has tried to avoid. But obviously, if you were to take the argument’s categorization seriously, you would be adjacent to the view that sexual orientation is a suspect classification.

d. The question of the suspectability of sexual orientation and the problem of Romer are independent of each other. Even if sexual orientation becomes a suspect classification, the Romer structural problem remains. Furthermore, there is a theory of access to government saying that some groups can’t be denied access even when they aren’t, strictly speaking, suspect groups. But it is highly desirable that we reach a point where our equal protection laws encompass sexual orientation as a suspect category. Racial and gender discrimination are wrapped up in an important way with caste or subordination, and it is very true that gays and lesbians share that feature. One response is that the connection between sexual orientation and identity is different potentially than gender and race. That suggests that the real question is how do people who have a distinct sexual orientation come by that orientation – is it genetic, given to them, experiential? That seems to be a false question and false problem. It is a false question because the world is composed of people with sexual identities that are rather immutable. It is not a day to day choice. A lot of people descend too quickly to the point where it matters importantly whether a figure is a man or a woman – your connection changes in a powerful and irreversible way. There is every reason in the world to assume that the way we are is the way we are whether our orientation is heterosexual or homosexual. That’s how it finds us regardless of how it came to us. It is a powerful aspect of our identity on the ground as we find ourselves as adult members of this political community. Events like Vermont’s same sex union may be the beginning of a fairly radical process of sexual revolution.

