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I. Structure of Government
a. Judicial Review and Constitutional Interpretation
i. Modalities of Constitutional Interpretation

1. Marsh v. Chambers, 1983: gov’t chaplains are ok b/c of unique history of U.S.
2. Post: Theories of Constitutional Interpretation

3. Bobbit: Modalities of Constitutional Interpretation
a. Need theories of interpretation to give Constitution meaning

i. Historical/originalism, Textual, Structural, Doctrinal, Ethical, Prudential    

b. Historical interpretation: figure out what the Framers thought about issue 

i. Advantages

1. Theoretically verifiable – can look at historical sources 

2. Continuity – won’t change over time – fixed.  

3. Stability – change can only come through constitutional amendment and not judicial interpretation

4. Way to constrain judges from making personal policy judgments    

ii. Disadvantages 

1. Founders didn’t have unified visions  

a. They didn’t want notes from Constitutional convention – didn’t want people to use their intentions 

b. So judges must make personal judgments when choosing which historical interpretation to use  

2. Circumstances change – Founders couldn’t have foreseen or even contemplated many issues today

3. Problem of dead hand of past 

c. Textual interpretation: Only a starting point – can never use this alone 

i. Advantages 

1. Most verifiable – we can all see the text 

2. Limited inquiry – constrains interpretation 

ii. Disadvantages 

1. Meaning can’t come from text but from individual’s reading of it – will always be framed by reader 

2. Provisions are usually general and can be read in different ways 

3. Text is often abstract, vague and general 

d. Structural interpretation: Infer relationships between structures set up in Constitution and make policy judgments.  Main form of interpretation for federalism cases – relationship between national govt and states 

i. Form of argument: 

1. Identify structure 

2. Infer a relationship 

3. Make assumption about that relationship changing and what policy implications that would have  

ii. Advantages: Coherent/Holistic reading of Constitution 

iii. Disadvantages

1. Requires lots of judicial inference 

2. Potential to be inconsistent 

3. Requires policy judgments 

e. Doctrinalism: Apply rules based on precedent 

i. Advantages 

1. Generally rules can be applied to multiple fact patterns 

2. Predictability 

3. Reliance interest protected – provides notice and allows parties to form and rely on expectations 

4. Stability – change is slow 

ii. Disadvantages 

1. Precedent can be wrongly decided 

2. Can become cumbersome and unworkable (multi-prong tests, etc.) 

f. Ethical interpretation: Derives rules from moral commitments reflected in Constitution.  Key ethical commitment is idea of limited government.  Usually seen in federalism cases or “rights cases” (personal autonomy) 

i. Advantages 

1. Similar to original intent but slightly more sophisticated 

2. Allows for change – can express Constitution as living body meant to evolve over time 

3. Gives law capacity to express social moorings 

4. Helps to make Constitution relevant to society today 

ii. Disadvantages 

1. High level of judicial discretion

2. Unpredictable  

3. Might not protect minority – impose morals on minority

4. Why should unelected judges get to decide “ethos” ?

g. Prudentialism: Cost-benefit analysis, balance conflicting interests.  Usually invoked in time of war – civil liberties vs. national security.  Favorite form of interpretation for O’Connor 

i. Advantages 

1. Very responsive to actual needs of times 

2. Able to balance different constitutional interests 

3. More fact specific 

ii. Disadvantages 

1. Sometimes bad to focus on facts – can set negative precedent or doesn’t provide guidance for precedent (sui generis)

2. Balancing tests are inherently subjective 

3. This theory allows the most room for judicial discretion 
b. Judicial Review

i. Marbury v. Madison, 1803:  Instituted power of judicial review.  Madison was Adam’s secretary of State.  Adams appointed Marbury as Justice of the Peace just before leaving office – commission was signed and sealed but not delivered (is it valid?)  Marbury sought writ of mandamus to compel Madison (then sec of state) to deliver the commission.  
1. 4 questions:
a. Is there a right to the commission – yes (once the appointment is made, it is Madison’s property, delivery isn’t essential to appointment.  Pres only has authority to appoint, does not have discretion to remove Justice of the Peace)

b. Is there remedy – yes (if you have right, it must be protected by law)

c. Is mandamus the right remedy?  (court’s cannot order delivery if its merely political – origin of political question doctrine.  Questions entirely w/in political sphere are only for executive.  But here a signed and sealed commission is an individual right so there is a judicial remedy available).

d. Does court have jurisdiction to issue the mandamus?  (court has appellate jurisdiction for mandamus, not original jurisdiction, so USSC cannot order mandamus for delivery here).

i. Madison (now chief justice) interprets constitution to say that court has original jurisdiction ONLY in cases explicit in constitution.  Congress can’t add to original jurisdiction b/c it would make no sense to define appellate jurisdiction if Congress can just change it (appellate jurisdiction “in all other cases”).

ii. In Marbury had sought mandamus in lower court, he could have then appealed to USSC (mandamus has to be part of appellate jurisdiction b/c its not in the explicit list of original jurisdiction in constitution)

iii. Therefore, the Judiciary Act is unconstitutional b/c it creates appellate jurisdiction for USSC for something that is original in nature

2. this decision allows Madison to: (1) justify power of judicial review (articulates power for court that makes it more powerful than before (2) avoid political confrontation

3. technical arguments for judicial review:

a. “arising under” language – Case arises under constitution and has to compare it to the law its evaluating

i. Easy case for examples: ex post facto clause - court can’t convict someone under statute that is violation of ex post facto clause (court can’t enforce laws that violate the law that creates its power)
4. Surrounding issues happening in early republic
a. Struggle to prevent party system:
i. 2 party system seemed to undermine the point of democracy (federalists v. democratic-republicans)
ii. Alien and Sedition Acts 1798: prohibited people from publishing anything false, scandalous or malicious against U.S.  was only enforced against Republicans b/c Federalists were in power
b. Election of 1800:
i. Jefferson v. Aaron Burr tied (same party).  Jefferson wins (Republican).  Congressional elections also landslide for Republicans.
ii. Elections were set up based on presumption that there would not be parties (lead to Jefferson – Burr tie, both got 73 elector votes – the parties were dumb and didn’t tell the electors how to vote). 
1. so Election went to the House.  Federalists were still in control.
iii. Adams appointed midnight judges (did he have power to do this?)
1. Passed the Judiciary Act which created new judgeships (and Marbury’s Justice of the Peace Commission).
2. wanted to load courts w/ Federalists before he left power
3. Republicans repealed the Judiciary Act and suspended the court for the 1802 session.  They didn’t want the court to judge whether this act was unconstitutional or not.
ii. Judicial review and democracy

iii. Limits on Federal Judicial Power

c. Commerce Clause

i. Commerce Clause I: McCullouch v. Maryland, 1819
1. History:
a. states ran and chartered their own banks but it wasn’t clear if the federal government had the power to make one.
b. Hamilton proposed first national bank (wanted strong national gov’t) which was charted by congress and jointly owned by gov’t and shareholders
i. Purpose of bank: strengthen national gov’t, aid in collection of taxes and administration of public finances, provide loans to gov’t
c. Madison didn’t want the bank b/c he couldn’t find a specific place in the constitution that gave Congress power to incorporate a bank – theory of limited gov’t prevent support for national bank.
i. Jefferson also opposed bank (originalist: framers didn’t want Congress to have this power b/c Madison had brought it up and it wasn’t put into the Constitution)
d. Bank charted 1790-1811 (unanimously adopted by Senate), then expired (Republicans controlled Congress and let it expire b/c they didn’t like the idea of a bank and a private banking community)
e. Congress reauthorized bank during war of 1812 b/c the federal government needed it (Jefferson came around and supported it, Madison doesn’t veto – he’s President now).
2. McCullouch v. Maryland, Question 1: does Congress have the power to create a national bank?
a. The concept of enumeration was fundamental to framers’ theory: the federal gov’t doesn’t have general powers, it only has the powers enumerated in the constitution.  States have general powers, the only things they couldn’t do were the things prohibited in the constitution in art. 1, sec. 10.
i. Thus, Art. 1 powers granted to Cong didn’t include a bank so this power is not enumerated.  Idea that Art. 1 is the extent of Cong power.
b. To determine constitutionality, we look to see if its allowed by art. 1, if not we look to see if its prohibited by another limitation
i. BOR and other amendments are limitations on power
1. 10th amend: anything not given to Congress in art. 1 is a state power (as long as its not prohibited to states)
ii. Even though bank is not enumerated, Marshall says it IS w/in Cong’s power:  idea of extension of enumeration
1. origins of national bank: had already been debated and approved by Congress before.  
2. prudential: It was an embarrassment when the first bank was allowed to expire – Congress was prevented from doing things it needed to do w/o the bank – we need bank.
3. historical: framers’ intent.  But framers were among the people who chartered the first bank
4. enumeration problem:
a. implied powers: Congress has powers implied w/in the enumerated powers.
b. Articles of Confederation: said Congress only had powers “expressly” stated.  “expressly” was left out of constitution so that Congress wouldn’t be so limited.
5. Necessary and proper clause: art. 1, sec. 8. must use textual interpretation for meaning of “necessary”
a. ML doesn’t use most common meaning of “necessary” in their challenge.  Necessary imports no more than that one thing is convenient, or useful, or essential to another.  All various uses of the word must be taken into view.
b. It must have been the framer’s intent to give powers to ensure that Congress could execute the laws (analogy to enumerated post office power implying power to carry mail on roads, b/w post offices and to punish those who steal letters)
c. Structure: This clause is placed among the powers of Congress, not the limitations, so it shouldn’t be used to limit Congress
d. Its terms purport to enlarge, not to diminish the powers vested in the gov’t
c. Marshall demonstrates the need for a national bank:
i. It is connected to the powers to tax and regulate commerce
ii. It is not essential but its an appropriate use of Cong’s power
iii. Establishes rule of reasonableness: as long as Cong is reasonable in its means, then its not for the court to say that Congress has overstepped its power – Cong doesn’t have to show need for its means
iv. Establishes far reaching power: as long as Cong’s end is legitimate, all means to that end are constitutional as long as they aren’t prohibited.
d. Two times when court would strike down a law made by Congress:
i. If it is prohibited by the Constitution
ii. It if is passed under the pretext of executing the laws but actually made to accomplish goals not entrusted to the gov’t
3. “inherent” v. “implied” powers:
a. 1798 Alien and Sedition Act:  federalist supports responded to attacks by saying that the power to control immigration was inherent in the very conception of being a sovereign state in the international system
b. U.S. v. Curtis-Wright Export Corp: invested the power of external sovereignty to the federal gov’t.  doesn’t depend upon affirmative grants from Congress
c. Excursion into LA: Pres Jefferson (state’s rights, strict construction on national const powers) had doubts about constitutional legitimacy of adding territory to U.S.   He though an amendment was needed to do it.  Debate was resolved w/in his administration and w/ Congress.
4. McCullouch v. Maryland, Question 2:  can Maryland tax the national bank?
a. Power of taxation is given to both states and federal gov’t simultaneously
b. Art. 1, sec. 9: limits state’s power to tax
i. Imports and exports (states taxing each other through trade led articles of confederation to fall apart b/c of trade wars)
ii. Turned into idea of supremacy – art. 1, sec. 9 assumes that states can sometimes frustrate purposes of national government
c. Bank says it should be exempted from state tax.  There is no express provision for this, can only be based on a principle inherent in the constitution
i. MD’s tax violated the principle of supremacy b/c the power to tax is the power to destroy
1. You have to have confidence that the gov’t won’t abuse power to tax and destroy ( but we don’t have this trust for MD’s tax).
2. court has to protect the interests of out-of-state constituents (version of representation reinforcement view – court can strike down something by legislature if its reinforcing democratic process)
d. all subjects over which sovereign power of state extends are objects of taxation; but those over which it does not extend are exempt from taxation
i. sovereignty of state extends to every thing which exists by its own authority but the court says it doesn’t extend to those means employed by Congress to carry into execution powers conferred to it by the constitution. (a single state cannot confer sovereignty which will extend over the gov’t of all the people in all states)
5. main points from McCullough:
a. courts generally go to substance of the issue, but in constitutional law there is always the background question about legitimacy of judicial review (this fades over time as judicial review is accepted)
b. textual: necessary and proper clause is in list of affirmative grants so it affirms the fact that Congress can do what it needs to do to enact those powers
c. doctrinal: argument based on precedent – bank was already debated and addressed at length by people and congress.  Additional congress adopted the bank b/c the nation needed it
d. historical: framers thought the constitution could be a document that could adapt to crisis
ii. Commerce Clause II

1. Gibbons v. Ogden:  Congress passed statute to regulate vessels in coasting trade which gave Gibbons a license to operate in the same waters as Ogden who had been granted a monopoly by NY state.  Issue was definition of “interstate commerce” that Congress is allowed to regulate “among states.”
a. Commerce: invoked common sense definition to include those things that are part of a commercial enterprise (navigation) not just goods.
b. Among states: intermingled within and between states
c. Must interpret “commerce” broadly enough to allow Congress to function
d. The power given to Congress by this definition of commerce was not really used until the civil war necessitated it.  The integration of the national economy spurred Congress to enact legislation that regulates based on its commerce power.
2. Dormant Commerce Clause:  limits when states can step in.  balancing of state autonomy w/ interest in national unity.
a. Negative implication of the commerce clause
b. States can’t interfere w/ interstate commerce
c. Not explicitly in constitution (Some believe it doesn’t exist – Scalia)
d. Heavily tested on the bar, lots of litigation b/c states engage in regulation of business a lot.
e. Hughes v. Oklahoma, 1979: reasons behind state regulation has to be (1) even-handed/incidental impact (2) legitimate and local and (3) alternative means (no other way to get the results they want).
f. NJ v. Philadelphia, 1978: how do we know when law is facially discriminatory?
i. Out of state waste, NJ doesn’t allow waste from other states.  Reduced demand, cheaper landfills, instate producers win and benefits citizens of NJ at the expense of lots of other people in the market.  This effects interstate market so court doesn’t allow it.
ii. It matters if what the state is trying to do is discriminate against out-of-state producers or if they have a legitimate purpose
1. courts sometimes uphold state environmental laws when they have a legitimate purpose
iii. Commerce Clause III (substantive due process in Lochner era)

1. 3 recurring doctrinal issues:
a. Whether the particular subject of Congressional regulation is “interstate commerce” as distinguished from some local activity (EC Knight)
b. Are the purposes of a regulation consistent w/ the purposes for which Congress was delegated the power to regulate interstate commerce?
i. Marshall’s point in McCullough: general legislative authority resides in the states.  Lawmaking authority is delegated to the national gov’t to achieve certain objectives.  There is no justification for exercising authority beyond the scope of the purposes for which it is given.
c. Whether, independent of the first two, a particular instance of Congressional regulation of the interstate commerce runs afoul of the reservation of powers to the states recognized by the 10th amendment.
2. Champion v. Ames, USSC, 1903: lottery case.  1895 Congressional act prohibited sending lottery tickets through mail or from one state to another by any means.  Ds indicted for conspiring to transport tickets by railroad and challenged the constitutionality of the statute.  Even though lottery tickets do not have any real or substantial value in themselves, Congress’s act is cool b/c express companies are instrumentalities of commerce among states and carrying lottery tickets is commerce that Congress may regulate.  Dissent says this is police power and shouldn’t be allowed.  (includes complete prohibition in Congress’s power to “regulate).
3. Hammer v. Dagenhart, 1918:  father filed suit for son’s to force enforcement of Congress’s act to prevent child labor by prohibiting goods to enter interstate commerce that were produced with child labor.  The goods themselves are harmless here, the mere fact that they were intended for interstate commerce does not make their production subject to federal control under the commerce power.  The commerce clause was not intended to give Congress general authority to equalize such conditions in states (this is state police power).  This act is unconstitutional on 2 grounds: it transcends the authority granted to Congress over commerce and it exerts a power as to a purely local matter to which the federal authority does not extend.
4. Court develops doctrine about Congress’s use of its commerce power: formal categories to say what is and is not commerce
a. US v. EC Knight, 1895: court says Sherman Anti-trust act cannot be used to prevent monopoly in manufacturing as it is not interstate commerce.
b. Carter Coal, 1936: upholds application of Sherman Act to stop a strike b/c a labor strike has direct effect on interstate commerce.
c. Court is trying to find a way to draw lines.  The idea of limited government is a basic idea of what federal government is about.  They’re trying to reconcile the idea of limited power w/ the economic situation (increasing interstate commerce).
d. Argument that court should stay of out “line drawing”: court is legislating by making rules about what the fed gov’t can regulate, court is making the decision about what Cong’s power is and not allowing Cong to do what they think is “necessary and proper” to protect interstate commerce.  This makes the court indirectly involved in legislation.
e. Argument in favor of court “line drawing”: court is insolated from special interests and from political process
5. Prisoner’s dilemma: collective action problems need needs a central decision-maker to intervene and force each party to engage in uniform behavior that benefits all.
6. Pressures for Intervention:  USSC initially resisted using the 14th amend to strike down economic regulation, but by 1890 the court had essentially embraced the theory of the due process clause.
7. Lochner v. New York, USSC 1905: beginning of the era of economic substantive due process.  Strikes down legislation enacted by state b/c it limits liberty interests of those people being regulated (natural law debate).
a. Lochner convicted of employing bakers in excess of the max hours allowed by NY statute.  Statute is held unconstitutional b/c it interferes w/ the right to contract.  Where the object and purpose are the regulate hours in private business, not to protect morals or health, the freedom of the boss and employee to contract cannot be interfered with w/o violating the federal constitution.  The right to make a contract is part of the liberty of the individual protected by the 14th amendment (the right to purchase and sell labor).  The state can use the police power to prevent an individual from making certain kinds of contracts but there is a limit to this power and it does not reach freedom to contract one’s labor (can only regulate it if there is a material danger to public or employee’s health if the hours are not limited).
b. Harlan Dissent: as long as Congress isn’t completely divorced from power it has, then it should be permissible for state to regulation.  Takes state’s public health argument seriously.
c. Holmes Dissent (famous): certain forms of regulation are acceptable.  It doesn’t matter whether its for public health or safety of workers. The democratically elected legislature should be allowed to say what is in the public’s interest and the court is thwarting the dominant opinion here (state legislature).
8. summary of court’s work:
a. b/w 1890 and 1934, the court struck down a lot of laws but also let many stand.  It normally upheld most laws that appeared to protect health, safety or morals of general public or to prevent consumer deception (except for unusually burdensome regulations).  The court continued to permit government regulation of railroads and public utilities but reviewed their reasonableness.  The court distinguished Lochner by sustaining limitation of women’s working hours in Muller v. Oregon but it struck down a minimum wage law for women in Adkins v. Children’s Hospital.
b. The court believed there was a real difference b/w max hour and min wage laws

i. Max hours look like regulation promoting health, a legitimate objective

ii. Min wage laws, like laws prohibiting yellow dog contracts, seemed obviously designed to readjust the market in favor of one party to the K – this is entirely at odds w/ underlying principle of laissez faire.
iv. Commerce Clause IV (substantive due process during the New Deal)

1. New Deal Theory: based on idea of cooperative agreements
a. Sense that laissez faire was a problem and was causing a crisis
b. Need to respond to free markets w/ cooperative agreements in various industries.

c. Favored gov’t supervised, industry wide regulation, but this was challenged by business owners:

2. Sick Chicken Case, 1935: Brooklyn guy challenges the National Industrial Recovery Act as unconstitutional saying the “live poultry code” interfered w/ his economic freedoms.  The court says the guy is not involved in interstate commerce (just Brooklyn butchers).  Roosevelt doesn’t like this and makes it campaign issue.  Roosevelt wants Congress to have the power to address economic crisis.  Threatens court w/ “packing” plan which prompts the “switch in time to save nine”
3. Commerce Clause cases:  court struck down things lie the National Industrial Recovery Act of 1933, the Bituminous Coal Conservation Act of 1936, Industrial Recovery Act of 1933 and the Railroad Retirement Act.
a. NLRB v. Jones and Laughlin Steel, 1937:  National Labor Relations Act of 1935 prohibits employers from “engaging in any unfair labor practice affecting commerce.”  Respondents charged w/ interfering w/ the rights of employees to organize and bargain collectively in manufacturing plant.  Even though this was manufacturing, it was a completely integrated (multi-state) enterprise, meaning that everything was in “stream” or “flow” of commerce (as opposed to isolated butchers in sick chicken).  If enterprise has such a close and substantial relation to interstate commerce that their control is essential or appropriate to protect that commerce from burdens and obstructions, Congress cannot be denied the power to exercise that control.  Court says it doesn’t matter where in the stream of commerce this is, Congress can regulate it if a strike would effect the entire industry and interstate commerce (effects here were clearly large).
i. NLRB v. Friedman-Harry Marks Clothing Co, 1937: court upheld the NLRA as applied to a small VA clothing manufacturer, most of whose material came from and most of whose finished products were marketed in other states.  Court cited Jones & Laughlin, referring to size, importance, and interstate character of the clothing industry and the interstate impact of a strike.
b. U.S. v. Darby, 1941: Fair Labor Standards Act of 1938 prescribed minimum wage and maximum hours for employees engaged in the production of good related to interstate commerce.  This distinguishes and overrules Hammer v. Dagenhart (its outdated) and upholds the constitutionality of the Act that allows Congress to regulate interstate shipping of goods that were produced with substandard labor conditions.
i. This hits the wages and hours of people involved in manufacturing, usually left up to the states to manage, but Congress is allowed to protect interstate commerce and they can do that permitted “end” via reasonable “means”.
ii. Overrules Hammer and throws out motivation behind statute:
1. as long as congress is regulating interstate commerce, its ok
2. announces conception of judicial role that is not in judiciary’s power to review Congress’s motivations and intentions
iii. This decision is unaffected by the 10th amendment b/c it is only a declaratory statement about the relationship b/w the national and state governments. (this amend doesn’t limit what congress can do or justify the court in trying to police Congress’s power even if its actions start to look like intrusions on state’s power).
c. Wickard v. Filburn, 1942:  Secretary of agriculture sought to penalize a farmer for growing wheat in excess of his allotment under the Agricultural Adjustment Act of 1938.  Although D’s surplus was intended wholly for consumption on his farm and not for sale, it was deemed “available for marketing” w/in the meaning of the act.  The statute here restricts the amount of wheat which may be produced for market in order to control prices.  Even though D’s contribution to the demand is trivial by itself, he is still w/in the scope of the federal regulation.  The primary purpose of the Act was to increase the market price of wheat and wheat produced and consumed at home still has an influence on price and market conditions (b/c otherwise he would be in the market).
d. Lessons of Darby and Wickard:
i. Congress can regulate interstate activity - Darby
ii. Congress can regulate purely intrAstate activity when it has effects on interstate commerce (take aggregate to see effects) – Wickard
iii. These two cases give Congress wider power
e. The 1960’s Civil Rights Revolution:  key doctrines changed quickly 1937-42
i. Ackerman’s model: one or more branches of gov’t, led by an ascendant social movement party that claims a mandate for revolutionary change, is opposed by a branch that resists change.  Leads to a major constitutional crisis that is resolved when the defenders of the old order concede defeat, leading to a new constitutional regime.
ii. Congress took the lead during reconstruction, President took the lead during New Deal.  
iii. New Deal: FDR pushed for new laws inconsistent w/ existing judicial understandings of federal power and economic due process
1. USSC struck down legislation, producing constitutional crisis
2. triggering election in which American people decided whether or not to support a constitutional transformation
a. 1936: Roosevelt and Democrats won by a large margin
b. USSC capitulated to Roosevelt’s constitutional views in West Coast Hotel and Jones & Laughlin
c. Roosevelt then used a series of “transformative appointments” to produce a court friendly to his constitutional principles
iv. 1960’s Civil Rights Legislation: Commerce Power or Reconstruction Power?

1. when Congress considered prohibiting race discrimination in employment, hotels, restaurants, etc. in the early 1960’s, it faced a choice:
a. should it rely on its commerce powers, or should it rely instead on its explicit authority under the 13th and 14th amendments to “enforce” the values of these amends?
b. Reliance on reconstruction authority would ultimately require the USSC to confront and overrule its decision in the 1883 Civil Rights Cases.
2. Reliance on congressional power over interstate commerce seemed like the path of least resistance
3. Problems”: real issues underlying the proposed civil rights law had little to do w/ economic concerns or w/ interstate externalities
4. Congress place primary emphasis on Interstate commerce Clause in enacting Title II of the CRA 1964 which prohibited discrimination and segregation in various places of “public accommodation” if their operations effect commerce
a. 2 test cases upheld statute: Heart of Atlanta and Katzenbach
f. Heart of Atlanta Motel v. U.S., 1964: GA motel challenged prohibition in public places in Title II CRA 1964.  it is involved in interstate commerce b/c it is readily accessible to interstate highways and advertises in various national media, served clientele that is 75% from out of state.
i. Blacks had special travel guide – indication that discrimination had risen to a level that was an issue in interstate commerce.  Excluding people from the market reduces the amount of money being spent in interstate commerce.  This act promotes interstate commerce (more than just removes obstacles).
ii. Pretext problem: clearly not just about commerce, it is an attempt to legislate morals.  But if the activity has an impact on interstate commerce, Congress can regulate it.
g. Katzenbach v. McClung, USSC, 1964: BBQ restaurant in Birmingham challenged CRA.  It was located on highway and had some out of state food.  the statute had 2 prongs: serving people in interstate commerce or serving food that traveled in interstate commerce (this was second prong).  Cites Wickard v. Filburn – one little restaurant doesn’t have that much impact, but many put together will have an impact on interstate commerce.
i. As long as legislators have a rational basis for finding a chosen regulatory scheme necessary to the protection of commerce, it is ok.
h. Heart of Atlanta and Katzenbach: This has to do with the idea that there should be complete freedom of movement in the market
4. Substantive Due Process Cases

a. Decline of Judicial Intervention Against Economic Regulation:
i. 1934 depression.  At first the court seemed to acquiesce in these measures but then the court struck down several regulatory schemes on the grounds that the were beyond congressional authority and reasserting its own authority to review the merits of state economic legislation.
ii. Then Roosevelt’s reelection, in the shadow of his proposed plan to “pack” the court, Justices acquiesced and upheld New Deal Legislation
b. 2 decisions in 1934 that presaged the court’s withdrawn from intervention against economic regulation:

i. Conventional substantive due process challenge to price regulation:

1. Nebbis v. New York, 1934: storekeeper convicted of selling milk below minimum retail price.  Court upheld regulation b/c the guaranty of due process demands only that the law shall not be unreasonable, arbitrary, or capricious and that the means selected shall have a read and substantial relation to the object sought to be attained.  Regulation was allowed in certain “businesses affected w/ a public interests” like railroads.
ii. Contract clause:
1. Home Building and Loan Association v. Blaisdell, 1934:  MN legislature enacted the Mortgage Moratorium Law in emergency during depression to grant temporary relief from mortgage foreclosures and execution sales of real estate to protect against “balloon” payments at conclusion of term.  It authorized the court to extend the period during which a defaulting mortgagor might redeem his property following a foreclosure execution sale.  Blaisdell obtained extension and loan company challenged the law on the ground that it violated the Contract Clause (Art. 1, sec. 10, cl. 1).
a. The court upholds the statute because: 
i. Emergency is proper occasion
ii. This is legitimate end, protection of a basic interest of society
iii. Relief afforded if of appropriate character to emergency
iv. It is reasonable
v. It is temporary
b. Emergency does not create power, but the constitutional prohibition of gov’t interference in contracts is not absolute prohibition.  Conditions may arise in which a temporary restraint of enforcement may be consistent with the spirit and purpose of the constitutional provision and thus be found to be w/in the range of state power to protect the vital interests of the community.
2. modalities in Blaisdell:
a. original intent of contract clause: state relief of debtors in harm times
b. “race to the bottom” or “prisoners dilemma”: collective action is needed to cure a problem created by the cumulative effect of individually rational actions by individual actors
c. Prudential argument intertwines w/ constitutional text and precedent: a law sincerely designed to help creditors as well as debtors is not a law designed to impermissibly “impair” contractual “obligations” – must balance contract interests w/ public health and safety interests
d. Structural: const is document that is meant to change and adapt.  It was clear that contracts shouldn’t be interfered w/ when const was written, but the court says it was meant to change based on circumstances.  The K clause was more important at founding but the founders couldn’t predict future cicumstnaces
e. Cardozo’s concurrence: after adoption of 14th amendment, the language of the commerce clause need not be reading the same way as it was before
i. Evolution of decisions; court interprets contract clause toward rational compromise b/w private rights and public welfare
ii. It is not inconsistent to say what founders would believe today if they were to interpret the constitution in light of “whole experience” and the needs for the expanding future.
c. History around West Coast Hotel v. Parrish:
i. 1935: majority shifted.  
1. Struck down most New Deal recovery measures – Morehead v. New York ex rel Tipaldo: invalidated NY min wage law for women on authority of Adkins v. Children’s Hospital
a. State is w/o power by any form of legislation to prohibit, change or nullify contracts b/w employers and adult women workers to the amount of wages to be paid
ii. Then Roosevelt was reelected and presented Congress w/ court packing plan.  So justices reversed their views to save the court and overruled Adkins.
d. West Coast Hotel v. Parrish, 1937: overrules Adkins v. Children’s Hospital and allows min wage regulation for women (no longer deprivation of freedom of contract).  Liberty under constitution is subject to restrains of due process and regulation which is reasonable in relation to its subject and is adopted in the interests of the community is due process.  The health of women and their protection from unscrupulous and overreaching employers is public interest.
i. Exploitation of a class of workers who are in an unequal position w/ respect to bargaining power and are thus relatively defenseless against the denial of a living wage is not only detrimental to their health and well being but in some cases a direct burden for their support upon the community – what these workers lose in wages, the taxpayers are called upon to pay.
ii. Court talks only about liberty and deprivation of property w/o due process (doesn’t talk about freedom of contract at all).  Redefines liberty interest as more general interest in social organization.

e. Switch in Time that Saved Nine – 1937:
i. Externalist: external pressure convinced court to change its mind (court packing, politics, depression, etc.)

1. Hughes, who voted w/ liberals, gradually sees that it makes sense to vote w/ progressives

2. Roberts, who usually voted w/ horsemen, sees that he needs to switch his vote to save the court

3. negative: court shouldn’t be influenced by politics

4. positive: people can influence the meaning of the constitution and the court’s view of what the constitution protects

ii. Internalist: court stayed consistent with what it did in the past

1. Jones & Laughlin is consistent w/ other precedents: large steel industry – labor strike here would have substantial effects on industry as a whole

2. sick chickens

iii. Ackerman’s Theory:

1. court is performing public service – checking.  Growing progressive sentiment, juxtaposed against older, more free regulated view.  Court forces Congress to continue to get support for its changed view and forces FDR to get people to support his legislative program.

2. FDR made these issues part of his campaign.  Ackerman says 1936 was a “triggering election” – that puts constitution at the forefront.  People were mobilized around the constitutional issues (people v. PEOPLE – higher dialogue).
v. Commerce Clause V: The Rehnquist Court

1. The Rehnquist Court:  
2. U.S. v. Lopez, 1995: strikes down an act based on commerce clause in 1995 for the first time since Katzenbach!  Gun Free Schools Act is struck down b/c possessing guns near schools doesn’t have anything to do with interstate commerce.
a. Commerce clause: 3 categories that Congress can regulate:

i. Use of channels of interstate commerce (Darby)

ii. Instruments and people in interstate commerce (intrastate regulation)

iii. Substantial effects on interstate commerce

1. this case doesn’t fall under any of these.  Congress wanted it to be #3, but they didn’t prove that guns traveled in interstate commerce or effected it.  There is no economic activity here so its harder to see the connection b/w the activity and the substantial effects (harder to assume that Congress is acting in good faith – idea of pretext coming back).

a. Arguments that guns near schools do effect interstate commerce:

i. Gun possession = crime, cost of insurance/travel

ii. Guns = threat in schools = bad environment = poor school performance = uneducated citizens = bad economic well-being

b. We get heightened review for non-economic activities (proximate cause for substantial effects as opposed to “but for” cause).

2. states’ concerns: police powers, public schools and education are traditionally state powers.  States already regulate this mostly so this is more just the court policing Congress which might lead it to internally restrain itself.
b. Revives the 10th amendment a little big.  Notion of enumerated federal powers and general state police powers.  When gov’t starts to intrude on state powers, it has to be restrained by the judiciary.
c. Revival of sovereign immunity: 11th amend – judicial power of any state should not extend to when citizens of one state sue citizens of another state.  Through interpretations, the Rehnquist court reads this amendment to prohibit suits against states altogether.  
i. This interpretation messes up explicit civil rights remedies that allow people to sue private actors as well as states.
ii. Congress has to be explicit about abrogating state’s immunity under the 14th amend for the Rehnquist court to allow people to sue states
iii. Rehnquist court cuts back on lots of civil rights statutes that provide remedies for people against states.
3. other non-economic activity cases under substantial effects test:
a. Reno v. Condon, 2000: Congress enacted Drivers’ Privacy Protection Act of 1994 to protect individuals’ privacy and to prevent state motor vehicle departments from selling info.  SC said it violated 10th amendment but USSC upheld the act.  Under Lopez substantial effects, states can’t sell drivers license info.
b. Morrison, 2000: court strikes down provision of violence against women act.  Act allowed victims of violence to sue in federal court.  Congress claimed the connection was that violence deterred victims from traveling interstate.  Court applied heightened review, this is not economic activity and not really interstate (not like Katzenbach).  Slippery slope, if Congress could regulate this, they could regulate anything.
c. Gonzales v. Raich, 2005: D growing marijuana.  Can apply anti-drug acts to home-grown medical marijuana (analogous to Wickard aggregation – demand in interstate market for marijuana would be effected by this).
4. Note on Taxing and Spending:
a. South Dakota v. Dole, 1987: law imposed national drinking age but 21st amendment gave states power over alcohol.  Congress tried to use spending power to “encourage” states to raise the drinking age (Cong reduces $ states get for highways if state’s drinking age is less than 21).  SD says this is coercion and not allowed.  USSC upheld law b/c:
i. Spending must be in pursuit of general welfare (Congress decides what that is)
ii. Conditions for spending must be unambiguous so states clearly know what to do and consequences if they don’t
iii. Must be rational relationship b/w spending restrictions and the conditions that the states must meet
iv. Cannot violate the constitution in other areas – “independent constitutional bar”
v. Here: #’s 1 and 2 are met.  #3 connection is safer highways, #4 doesn’t violate anything else.  So the law is cool!  Also this isn’t coercion.
b. spending power: allows Congress and Exec to do lots of things.  Few limitations b/c Congress can easily show what they’re doing is related to a specific purpose.  Not really controversial.
d. Federal Regulation of the States

i. National League of Cities v. Ushry, 1976: first time since 1937 (fair labor standards act) that court struck down statute as violation of commerce clause.  Court struck down amendments to Fair Labor Standards Act that extends rules to state employees (majority calls this coercion in state gov’ts).  Test: Congress can’t use power to regulate states as states in their traditional state gov’t functions (ex. police powers).
1. 4 dissenters say that Congress represents states so the states consented when Congress passed the amendments, therefore this is not a violation of their rights (elections are the check on Congress)
2. this “traditional state function” test is hard to apply and rarely used (state’s power over their employees is a way for states to express their values, effects state’s economy and budget and resource allocation).
ii. Garcia v. San Antonio Metropolitan Transit Authority, 1985: overrules National League of Cities (5-4).  “traditional function” is unworkable and “inconsistent w/ the proper role of federalism” b/c USSC has to judge how far Congress can go (political decision).  If the states don’t stop legislation in the Senate, then they have consented.  The check is not in the courts, it is elections.  Court will only look at federalism cases if there is defect in national political process.
1. Blackmun switches sides in National League to Garcia.  Why?
a. Unworkable: line drawing under National League was impossible
b. Impact minimal: national political process
i. In order to show that state regulation is bad, you have to show you were prohibited from participating in the national political process
c. Structural mechanism doesn’t protect state interests anymore: senate voting, 17th amendment
2. Powell: doesn’t think structure is sufficient to support states interests
3. Rehnquist says “I’ll be back”
iii. The Rehnquist Court

iv. Gregory v. Ashcroft, 1991:  MO state statute in conflict w/ Age Discrimination in Employment Act (prohibits age discrimination).  Issue was if the state statute applied to judges (“appointee on a political level”).  Court says the state can regulate its own state judges (we want governor to have freedom of choice in who he appoints, don’t want political officials constrained).  Federal age discrimination act doesn’t apply to state judges.  Its not clear in Congress included judges in the “political appointee” exception but if you applied the federal statute to state judges and state rules, you might have a constitutional problems.  In order to make sure we don’t have to deal w/ this question, O’Connor uses clear statement rule – we’re not going to assume that there is a conflict b/c Congress hasn’t made it clear – narrow construction to avoid constitutional question.
1. O’Connor: doesn’t overrule Garcia, adds gloss (clear statement idea).  Requires federal gov’t to be very specific when it intends to interfere in traditional state functions.  Court finds a way to protect states.
v. New York v. U.S., 1992:  federal statute regulating disposal of radioactive waste meant to handle collective action problems of waste disposal.  Congress gave states authority to charge other states for disposing at their sites – gives states an incentive to have disposal sites (they could not charge other states by themselves but its ok under the federal spending and taxation powers).  Federal statute also have “take title provisions” – if states haven’t dealt w/ waste by a certain date, the penalty is that the state will take possession of all radioactive waste in the state.  NY says “take title” is coercion and USSC strikes it down b/c it violates the 10th amendment by directly compelling states to enact a regulatory program (blurs accountability to voters).
1. This doesn’t overrule Garcia, court distinguishes this as DIRECT coercion (can’t force state legislature to enact regulation).
vi. Printz v. U.S. 1997:  Brady Gun Control Law struck down b/c it coerces states’ executive branch (police) to carry out the federal program – commandeers state power.  This act changes the allocation of state resources as mandated by the federal gov’t (state police/sheriff must do background checks, etc.)  Also this is accountability problem (state official is the one standing b/w man and gun – state will get blamed for what Congress required).  
1. Compelling argument for preventing commandeering: (1) control – states should be able to control their finances (2) Unfunded mandates – where fed gov’t passes statute but doesn’t give states the funds to carry it out
2. arguments in favor of commandeering: (1) state agents are already in place to carry out federal mandates (2) federal mandates are often implemented by subsidiary gov’ts (Breyer likes it.  Economies of scale, efficiency) (3) don’t want fed gov’t to get bigger, using state structures preserves the integrity of states.
3. think about good and bad reasons for commandeering and if preserving state control is worth the schemes?
vii. Traced jurisprudence in 2 lines of cases: commerce and idea of 10th amend (innovation of Rehnquist courts)
1. court is concerned w/ 2 things: (1) state’s law-making authorities (2) Congressional interference w/ states’ integrity as law-making authority
2. federalism: what values are being served by a given cases
a. when court upholds or strikes down, what values of federalism is it trying to promote?
b. Connect interference of statute w/ interference of these principles
c. Court’s federalism doctrine:
i. Idea that interfering w/ original constitutionality of authority isn’t that bad
ii. Where its right of judiciary to say what proper balance of federal and state should be
d. Is creation of the commandeering principle a legitimate use of the judiciary?
e. Executive Power

i. Conception of Presidency:

1. originally resistance to notion of strong exec (American experience w/ Britain – i.e. no exec in articles of confederation, some states don’t have governors, electoral college to ensure that there wasn’t direct election by the people)
2. Article II:
a. Sec. 1 – exec power vested in exec (terms of election)
b. Sec. 2 – (1) C-in-C, Pardon; (2) Treaties, appointments (ambassadors, judges)
i. Enumerates exec powers
c. Sec. 3 – state of union, recommend laws to Cong, “take care to execute”
d. Sec. 4 – impeachment
3. early controversy: foreign affairs (scope of power is ambiguous)
a. Hamilton: strong exec power.
i. Power vested in Pres gives him implied powers:
1. Congress: necessary and proper clause allows us to read enumerated powers in art. 1 to give implied powers
a. Presidential equivalent is “take care clause”
b. This is used in Youngstown (Vincent dissent) to say that Truman should be able to seize steel mills to take care to execute the laws
b. Madison: state power, not exec power
4. War powers in general:
a. Cong has power to declare war and raise armies
b. Pres is C-in-C
c. Courts have left it almost entirely up to political branches to work this out
i. Don’t like to police war powers – non-justiciable political question
d. What should each branch do?
i. Framers though legislation was too slow to respond to war
1. Senate was less likely to disagree so it was ok for them to be involved in war powers somewhat
2. Idea that Pres should have some power to make and control war
ii. Framers settled on compromise that Cong would make declaration of war and Pres would have control over military operations itself.
e. Recurring Questions:
i. What constitutes a “sudden attack”?
1. exec has power to repel invasions (Prize cases – upheld Lincoln’s blockade of Southern ports)
ii. what constitutes declaration of war by Congress? (is formal declaration needed or is authorization good enough?)
iii. when can Pres commit troops to operations or peacekeeping w/o Congressional authorization?
f. War Powers Act – passed over Nixon’s veto
i. Congress has only declared war 5 times but Pres has committed troops many more times
ii. Congress tried to reign in Pres power to do this w/ WPA
1. requires Pres to bring report to Congress w/in 48 hours after committing troops
2. if Congress doesn’t authorize w/in 60 days, troops must be withdrawn
g. Practice has overwhelmed constitutional structure in this area: Exec’s power has overtaken Congress’s power for the most part.
ii. Executive War Powers I

1. Youngstown Sheet & Tube v. Sawyer:  P does not have inherent power to seize domestic industry in an emergency.  Taft-Hartley Act is evidence that Congress hasn’t authorized President to seize steel mills.  No express grant and the power is not impliedly granted in the const.  P’s power must stem from an act of Cong or from constitution.
a. Jackson concurrence, 3 times Pres has power:
i. P acts w/ express or implied authorization of Congress = max power (presumption in favor of Pres’s actions)
1. expressed and implied authorization – allows justices to do a lot of statutory interpretation in this implied power
ii. P acts in absence of Congressional grant or denial of authority = “zone of twilight” – P and Cong may have concurrent power but the distribution is uncertain
1. lots of uncertainty – doesn’t specify what Art. II permits.  Often Pres is the first move.  Cases are in this category a lot and its difficult to assess b/c Jackson didn’t give specifics.
iii. P takes measures incompatible with Congress’s express or implied will = lowest ebb of P power (P relies only upon his own constitutional powers minus any const powers Cong has over the matter)  (Presumption against Pres’s action)
b. Jackson: This situation is 3rd category.  Court cannot uphold Pres’s actions here b/c that would mean holding that seizure of the steel industry is w/in his domain and beyond the control of Congress.
iii. Executive War Powers II

1. Ex Parte Milligan: D arrested in IN for planning uprising during civil war (case decided after war).  He could not be tried by military tribunals b/c the civilian courts were fully functional at the time in IN (5th amend right to jury trial).  (Congress regarded open civil courts sufficient reasons for not exercising the power of setting up military commissions)
2. Military Tribunals:  
a. Pres issued exec order Nov. 13, 2001 authorizing the creation of military tribunals to try persons suspected of terrorist activities arising out of Sept. 11 attacks.  “any time, any place.”
i. A person is subject to military tribunal if Pres determines that there is reason to believe that the individual is or was a member of al Qaeda or has done or helped acts of international terrorism.
ii. EO appears to prohibit writ of habeas corpus (Hamdi ruled that Congress has not suspended habeas although AUMF had authorized detention of a narrowly defined set of enemy combatants)
b. Sec. of defense is supposed to establish procedures 
i. Traditional rules of crim procedure and evidence relaxed
ii. Military officers are triers of fact and law (not Art. III judges)
c. “exclusive jurisdiction” = can’t seek remedy elsewhere, Pres has final trial review
d. Bill of Rights protections don’t apply
e. 3 questions:
i. Does Pres had independent power to create military tribunals under his authority or are such tribunals only allowed if authorized by Congress?
ii. Is EO authorizing detention and military tribunals constitutional to all cases or only a subset?
iii. Is prohibiting access to the fed cts for appeals or to seek writ of habeas corpus, as the EO language seems to preclude, constitutional?
3. Ex Parte Quirin:  Nazi spies tried in military tribunal in U.S. and executed.  They sought habeas review but charges were upheld b/c they violated laws of war.  (U.S. citizenship didn’t matter).  
a. Lawful combatants are subject to capture and detention as prisoners of war by opposing military forces
b. Unlawful combatants are likewise subject to capture and detention but in addition they are subject to trial and punishment by military tribunals for acts which render their belligerency unlawful.
c. Enemy belligerent: Quirin says they are people who violate the laws of war and may be tried by military tribunals even if they are U.S. citizens. (distinguishes Milligan on grounds that he wasn’t enemy belligerent – his identity as one wasn’t yet established but in Quirin it was clear)
d. In Quirin the Pres’s actions in creating the tribunal was found to be authorized by Congress in art. 15 of laws of war
e. Pressure on judiciary in time of war:
i. Things move quickly, delay won’t work – i.e. spies executed after decision but before full opinion came out (they had to make opinion fit that result)
ii. Unanimous opinion is highly desirable so some controversial issues may be avoided.
4. Hamdi v. Rumsfeld:  Hamdi was U.S. citizen captured fighting against U.S. (questionably) in Afghanistan. Was transferred to U.S. naval brig when military found out he was citizen.  Gov’t said he was enemy combatant justifying holding him indefinitely w/o changes.  Father filed for writ of habeas.  Gov’t responded w/ Mobbs Declaration (sole evidentiary support for gov’t case against Hamdi that he was captured in Afghanistan and was associated w/ as Qaeda and Taliban – individuals in those groups are enemy combatants).  Court addresses question of whether the detention of citizens falling w/in gov’t definition of enemy combatant is authorized and if habeas is due to that citizen.
a. O’Connor: vacates and remands.  
i. Due process demands that a citizen held in the US as an enemy combatant be given a meaningful opportunity to contest the factual basis for that detention before a neutral decision-maker.  Detention is authorized for limited category for duration of conflict under “necessary and appropriate force” clause in AUMF from Cong.  But Congress has not suspended habeas.
1. RULE: a citizen detainee seeking to challenge his classification as an enemy combatant must receive notice of the factual basis for his classification and a fair opportunity to rebut the gov’ts factual assertions before a neutral decision maker.
2. HOLDING:  Pres was authorized to declare US citizens enemy combatants and to detain them but that Hamdi nonetheless, had a constitutional right to consult an attorney and to contest the basis for his detention before an independent tribunal.
ii. Weighs public and private interests
1. weight the interests that Hamdi has in not beings misclassified as an EC v. gov’ts interest to detain ECs 
a. gov’t interests:
i. unrestricted detention: if too onerous, it’d be difficult for gov’t to execute war plans.  Don’t want to let Hamdi get back to the battlefield
b. Hamdi interests:
i. Risk of erroneous deprivation of due process – unchecked power to detain w/o individualized determination could enable exec to detain not real ECs
c. So, we need procedures that protect hamdi and also allow gov’t to do things necessary for war – strike a balance
i. ECs have to have notice of factual basis for why gov’t claims they are EC, need opportunity to rebut these allegations in front of neutral decision-maker (standard DP from Eldrige)
ii. Gov’t gets presumption in favor of its evidence (individual is required to rebut, gov’t only has to present).  Gov’t can maybe even use hearsay evidence
2. O’Connor makes DP suggestions for Pres and Cong to clarify
iii. What O’Connor accomplishes:
1. explicitly claims role for court – habeas petitions (court can hear individual cases but Cong can’t)
2. makes clear that each branch has a particular expertise and specific role
b. Souter, Ginsburg concurring in part and in judgment, dissenting in part:
i. Agree w/ plurality that rejects limits on habeas but don’t agree that if Hamdi is enemy combatant then his detention is authorized by an act of Cong (AUMF) as required by non-detention act.  Because they don’t think Hamdi’s detention is right, they wouldn’t reach conclusions on what process he is due in litigation under habeas.  They agree to plurality’s remand to allow Hamdi to offer evidence that he is not an enemy combatant b/c he should at least have that opportunity.
ii. Clear statement rule:
1. Congress didn’t authorize the detention (AUMF only authorizes force, not detention)
2. they say you can’t imply from “use of force” the power to detain
3. separation of powers is meant to protect liberty and Congress is required to be explicit to protect liberty
4. looks like Milligan concurrence; puts teeth in it w/ clear statement rule
c. Scalia and Stevens Dissent:
i. AUMF has not suspended habeas.  Absent suspension of habeas, a citizen held where the courts are open is entitled either to criminal trial or to a judicial decree requiring his release.
1. narrow views:
a. this only applies to citizens
b. when citizen is captured and held outside U.S., the const requirements may be different
c. even w/in U.S., the accused citizen-enemy combatant may lawfully be detained once prosecution is in progress or in contemplation
ii. Thinks O’Connor invented her own crim procedures for DP for ECs
1. Scalia says Const provides a way of dealing w/ these circumstances – Cong can suspend habeas.  Cong hasn’t done that.  O’Connor gives court too much power.
d. Thomas Dissent:
i. This detention is w/in Pres’s federal war powers and court cannot second-guess that opinion.  Congress could provide additional procedural protections but has not.  If Hamdi is enemy combatant is question for political power.  Nation’s security is at interest.
1. specifications for Cong suspending writ outlined in Art. I sec. 9 (only when invasion or rebellion make public safety require it) doesn’t fit this situation.
iv. Executive War Powers III

1. Hamdan v. Rumsfeld:  Hamdan was captured in Afghanistan and was designed to be tried in military commission.  Stevens says Military tribunals lack power to proceed for 2 reasons:
a. UCMJ question: military tribunals can be created by Congress under Art. 1 Sec. 8 and under Art. III judicial power
b. War powers in const might authorize creation of military commissions (Pres has C-in-C powers so Cong can’t interfere w/ actual battle decisions).

c. This military commission does fit into a source for military commission:

i. UCMJ (originally art. Of war 15): authorizes military commissions (same thing as in Quirin) that conform with laws of war.

ii. Congress has the power to create these and has done so here

iii. When military commissions are justified under laws of war:

1. if martial law is declared – not here

2. if military gov’t is occupying enemy territory and there is no function civil court – not here

3. law of war commission – catch all.  Military commissions can be used when there is need to try people engaged in violating laws of war

a. Stevens thinks Hamdan is not appropriately tried by military commission b/c he is charged w/ conspiracy which is not recognized by laws of war (contrast w/ Quirin where Ds actions were clearly violations of laws of war)
b. Kennedy thinks Congress should be the one to say if conspiracy is a violation of the laws of war.  Thinks commission isn’t authorized so court doesn’t need to do this decision.

i. Why commission isn’t authorized:  separation of powers concerns (commissions usurp judicial authority)

d. Thomas thinks we should defer to exec determination. It is enough that Pres has said there is a need for the commission.  Exec has better info and is in a position to decide if its practical to make commissions. (exec’s unitary nature)

e. statutes at issue here:

i. Common Art. III (article common to all Geneva conventions for POWs and for other people) – sets up minimum human rights protections for those not otherwise covered by conventions (freedom from torture, no violent and cruel treatment, outrages from personal dignity) – can this be challenged in court?
1. applies to conflict not of international character occurring in the territory of one of the high contracting parties – this conflict is probably international
a. but obvi framers anticipated other types of conflicts than just b/w states so maybe it applies to this
b. Stevens says Hamdan can’t invoke GC as independent source of law, but he can in this case b/c GC’s are incorporated into the UCMJ
ii. UCMJ (art. 15 laws of war): acknowledges that military commissions exist, give commission procedures, incorporated into UCMJ and Geneva Conventions – Congess can define laws of war
iii. AUMF: necessary and appropriate
1. Thomas says it authorizes MC’s = category 1 of Youngstown
iv. Detainee Treatment Act (DTA): strips habeas over Guantanamo detainees, source of jurisdictional dispute
1. gives detainees appeal in DC Circuit.  But 2 restrictions on appeals – only final decisions on sentences of death or 10+ yrs
2. this was passed after Hamdan but Scalia thinks it applies retroactively meaning Hamdan would have to go to DC Circuit.
v. Others:
1. Winthrop treatise
2. Geneva Convetions and other treaties
3. Customary International Law
4. Exec Order No. 1
5. Quirin: legitimizes military commissions when they are consistent w/ laws of war and when they’ve been authorized by Congress
f. After Hamdan: Congress passed Military Commission Act – regarded as a direct rebuke to court
i. Gives explicit authorization to MC’s that don’t conform to pre-existing standards
ii. Limits GC ability to be enforced in court
iii. Obliterates all judicial review of habeas petitions from Guantanmo Detainees except for verdicts from MC
2. Rasul v. Bush: D captured on battlefield and taken to Guantanmo, wants to file habeas.  Court says habeas statute applies to Guantamo b/c US has control over it so there is jurisdiction.  Not a constitutional decision, Congress can change this (which they did in MCA).
3. Rumsfeld v. Padilla, USSC, 2004:  Padilla was citizen detained at O’hare as enemy combatant.  Distinction was that he was arrested on U.S. soil so he questioned Pres’s authority to detain him.  Fed dist ct says he filed in wrong jurisdiction and he was put into regular courts and charged just before USSC reviewed his case.
4. Torture and Presidential Power:
a. Congress has prohibited torture overseas b/c of UN Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
b. Congress assumed that torture performed by public officials in the U.S. was already prohibited by the DPC and the 8th amend’s prohibition on cruel and unusual punishment.
c. Office of Legal Counsel Memo and Defense Dept:
i. Concluded that prohibitions on torture under Cong prohibition and UN Convention could be read narrowly so the U.S. could do lots of cruel treatment that is not torture
ii. Plus, they both say that Cong statutes and international “laws” against torture could not bind Pres. Anyway (Cong statute would be unconstitutional if it encroached on Pres’s const power to conduct a military campaign).
iii. Sec. 5: says that enforcement of the statute against the exec would be unconstitutional infringement upon Pres’s power in war – violation of C-in-C power.  Pres has complete discretion in doing things necessary to win war
1. makes Hamiltonian view that we need exec to respond quickly
2. Hamdan pretty much overruled these arguments
iv. After this memo came out, administration quickly reversed and issued another memo – Levin (some people still think it defines torture too narrowly and doesn’t repudiate exec power)
5. Domestic Surveillance:
a. Bush authorized new secret surveillance program operated by the NSA which intercepted communications involving US citizens and other persons residing in US w/o warrants or court orders but there was review of NSA activity every 45 days.
b. U.S. v. U.S. Dist Ct, Keith Case: USSC held that 4th amends warrant requirement applied to investigations of wholly domestic threats to security, said nothing about Pres’s power w/ respect to foreign powers w/in or outside country
i. Several lower courts found Pres does not violate 4th amend when surveiling  potential threats coming from foreign gov’ts or their agents
c. Cong has addressed the problem of foreign intelligence oversight through a comprehensive statutory scheme – FISA regulates electronic surveillance w/in the US for foreign intelligence purposes (passed after Nixon domestic surveillance scandal).  FISA grants electronic foreign surveillance of persons w/in the US only upon warrants issued by a court and allows for warrantless surveillance for first 15 days following declaration of war.
i. 2 theories about Pres’s plan:
1. AUMF authorizes the program and makes it consistent w/ FISA
2. Notwithstanding FISA, Pres’s inherent authority to conduct foreign intelligence in time of war gives him constitutional authority and makes the program legal.
d. AUMF: Pres can use all necessary and appropriate force against al Qaeda and associated orgs

i. Whenever possible, statutes that seem to conflict should be read together in a way that harmonizes them and avoids unnecessary constitutional conflicts

1. best interpretation here then is that AUMF provides statutory authorization for going outside of the ordinary requirements of FISA. AUMF, however, says nothing about authorizing electronic surveillance of persons w/in the US during wartime.
6. Presidential Signing Statements:
a. Purposes:
i. Celebratory or offer political rhetoric explaining how the bill would help various causes or favored constituencies
ii. Signal how Pres intends to interpret and implement the statute in practice
iii. Pres’s statement that a feature of the bill is unconstitutional or has potentially unconstitutional applications
1. constitutional signing statement: Pres announces that he will not enforce the purportedly unconstitutional elements of a law or will enforce them only in limited ways to avoid constitutionality problems
b. arguments that signing statements pose no constitutional difficulties:
i. not binding on judiciary, courts can make their own decisions
ii. Pres heads co-equal branch and is sworn to uphold const – has right and duty to refuse to execute laws he believes are unconstitutional
iii. SSs inform members of the exec branch what Pres’s positions are so as to ensure consistent application and enforcement of law
iv. SSs are not unconst grab of power from Cong b/c Cong has no power to pass unconst laws in the first place – Pres has duty to follow const, not Cong
v. Arguments that signing statements are problematic constitutionally:
1. allow Pres to cherry-pick parts of bill to enforce or unilaterally redefine meaning of legislation in ways that they could not achieve through regular political process
2. when SSs become regular practice it represents a deliberate attempt to shift power from Cong to Pres
3. Pres’s interpretations can be idiosyncratic, may use SS to avoid political accountability
4. SSs are often vague – problem of accountability and oversight
5. SSs enable Pres to direct his subordinates to refuse to enforce federal law routinely and w/o any consequences – Cong has no way to investigate abuses or push back at exec over-reaching.
II. The Fourteenth Amendment, Equality and Liberty

a. Equal Protection I: Slavery and Reconstruction

i. Slavery and the Constitution

1. Prelude to Secession:  5 essential causes
a. Ideological conflict between North and South

i. South believed slavery was basis for civilized society and disdained materialism of North

ii. North believed in Free Labor 

b. Westward expansion – would West be free or slave? Should Congress decide or should it based on popular sovereignty in territories? 

c. Fugitive Slave laws 

i. Northerners resented being forced to return slaves 

ii. Southerners resented not having property rights respected 

d. Abolitionism – became a mainstream political force in North 

e. Catalyzing moments that dramatized the issues 

i. Publication of Uncle Tom’s Cabin

ii. Dred Scott Decision 
2. Dred Scott v. Sandford, 1857:  Dred Scott was slave whose master had brought him into a free state. Later tried to sell him but Scott said he was free by virtue of being brought into free state. Tried to bring action under diversity citizenship. 

a. SC held that Dred Scott was not a citizen under the State or Constitution so he could not bring a diversity claim in federal court. 

i. Based on original intent – slaves not considered citizens then 

ii. Slaves were considered inferior, not part of “we the people” 

iii. This put status of all blacks in the country, even free ones, in serious jeopardy! They aren’t citizens either. 

b. Also held Missouri Compromise unconstitutional.   


i. Whether or not Scott became free from traveling into free state is irrelevant b/c the Act that made the state free is unconstitutional. 

ii. Compromise deprives slave owners of property w/o due process 

iii. Claimed that Congress cannot prohibit people from owning a certain type of property. 

iv. This was particularly catalyzing for North b/c basically said there was no such thing as a free state. 

c. Tawney was the first activist judge – thought he was settling a national debate when he really just made it worse. 

d. Conflict of originalism and moralism 
3. Fredrick Douglass, The Constitution of the U.S.: Is it pro or anti slavery?
a. Douglas = strict constitutionalist, textualist
i. Framers debated behind closed doors purposely so that nothing but the end product would be used – this way people adopt only the text (free from biases of debates).
b. Where law is susceptible to 2 meanings, one making it accomplish innocent purpose and the other a wicked purpose, we must in all cases adopt that which makes it accomplish an innocent purpose.
c. Upon its face, the constitution does not support a pro-slavery interpretation
i. Slaveholding provisions of constitution:
1. Art. 1, sec. 2, 8, 9
2. Art. IV, sec. 2
ii. It is a disability to slave states to have slaves:
1. deprives them of 2/5 of their basis for representation
2. constitution doesn’t forbid “colored” man from voting
iii. continuance of slave trade for 20 years after constitution is ratified
1. abolition of slave trade was meant to be the death of slavery
iv. “fugitive slave provision”
1. applied to large class of persons when adopted – redemptioners, indentured servants and apprentices (provision applies only to those people)
2. the legal conditions of a slave put him beyond the operation of this provision (a slave is property, cannot owe service, cannot make contract)
v. Preamble: if Negroes are people, they are included in the benefits for which the constitution was ordained and established.
ii. Adoption of the Fourteenth Amendment
1. History of the Adoption: Reconstruction – Two phases 

a. Presidential reconstruction 1865-67

i. Conferred amnesty on states that pledged loyalty to union 

ii. Unraveled quickly b/c didn’t show desire to free slaves 

b. Congressional reconstruction 1867-1875

i. Congress took control over reconstruction 

ii. Divided south into 5 military districts and laid out certain steps they had to take to rejoin union (including ratification of 14A). 

iii. Southern blacks were given active participation 

iv. Really showed emergence of national state that had expanded power and authority to protect rights of individuals. 

v. New national conception of citizenship under which everyone was treated equally. 

2. 14th Amendment:
a. Important sections are really just 1 and 5 

i. Section 1 does 4 things: 

1. Says everyone is a citizen – overrules Dred Scott 

2. Bars states from passing any laws that abridge the privileges and immunities of citizens of the United States 

3. No state can deny any person life, liberty, or property w/o due process of law – brings 5A to states. 

4. Nor deny any person equal protection of the laws.  

ii. Section 5 – Gives Congress the power to enforce these individual rights against the states. 

b. Could argue that 14A was not legal. Not passed according to Amendment procedures in Constitution. But no one argues this today. 

3. Ackerman’s theory of Constitutional moments:
a. Johnson had opposed Congressional Reconstruction and 14A and claimed to be speaking for the people. 

b. So during the 1866 election, Republicans took the constitutional issue to the people and campaigned on this. 

c. They overwhelmingly won. So can really say The People chose this – even if it wasn’t according to “procedure” 

d. Three main components to this argument: 

i. Non-formal extra legal methods of change are legitimate under certain circumstances 

ii. Separation of powers works as an engine of constitutional change (when branches highlight the issue for public)

iii. National elections can play a role in testing people’s constitutional ideas  

e. This is similar to what happened during New Deal w/ FDR 

f. Ackerman argues that both of these are legitimate moments of constitutional change. 
4. The Amendments: 
a. All reflect new understanding that States are threats to individual liberties (unlike Framers’ view that federal govt was biggest threat)

b. 13A – prohibits slavery and all involuntary servitude. Makes it clear that Congress has power to abolish slavery and to enforce it. 

c. 15A – prohibits any state from denying right to vote based on race. 

d. 14A – Congress passed this Amendment to safeguard its ability to pass legislation like the Civil Rights Act of 1866 which said there should be no discrimination against civil rights based on race.

e. Important to understand tripartite view of rights in this period: 

i. Political rights – right to vote, etc. 

ii. Social rights – right to education or integrated places 

iii. Civil rights – different from first two. Like right to K, right to sue, right to own property, etc. 
iii. Early Interpretation of the Fourteenth Amendment

1. The Fourteenth Amendment Limited
a. Central purpose of 13th, 14th and 15th amendments was to help provide what Lincoln might have termed “a new birth of freedom” for the recently emancipated slaves
b. 13th and 14th amends should be understood in the context of “free labor” ideology of the Republican Party – although races might not be fully equal in all respects, every human being had a natural right to pursue his trade and reap the fruits of his labor (Rogers Smith)
2. The Slaughterhouse Cases, USSC, 1973: New Orleans butchers challenged a monopolistic slaughterhouse charter, granted by the state’s North-dominated Reconstruction legislature, which forced them to work in a certain place in town or give up their grade.  This was not a violation of the 13th amendment b/c the butchers can still practice their trade.
a. Purpose of the 13th amend had to do w/ slavery, not this issue

b. The privileges and immunities clause applies only to fundamental rights and the right to practice their trade continues to exist here

c. Due process: the LA statute does not deprive butchers of DP w/in the meaning of the clause

d. Regulations like this are traditional – private interests must be subservient to general interests of the community sometimes

3. Strauder v. West Virginia, USSC, 1880: no racial discrimination allowed when selecting juries.  Black guy convicted of murder by jury selected w/ racial discrimination (statute said no blacks on juries).  Every citizen has right to a trial by a jury selected w/o discrimination.  States can put limits on who can be on a jury, but it can’t make those limits based on race.
a. Saying blacks can’t be on jury reinforces stigma that blacks aren’t capable to serve, puts brand on them.
b. Dissent: 14th amendment is only for basic civil rights, not for political rights.  States should determine who gets political rights.  (women, children, etc. can’t be on juries and that’s ok).
c. The CRA 1866 and 15th amend (voting rights) point to the idea that the framers of the 14th amend didn’t intend jury service
4. The Civil Rights Cases, USSC, 1883: CRA 1875; Congress’s law that all races shall have the same accommodations and privileges in all public places is unconstitutional.  The Act has nothing to do w/ slavery and is not correcting discriminatory state laws so it is not allowed.  Congress only has corrective powers under 14th amendment, the 1875 CRA makes no reference to state violations of the 14th amendment, instead it looks acts by individuals (Congress cannot impose sanctions for individuals’ actions).  This law is primary and direct, supersedes and displaces state legislation which isn’t allowed.  (there’s no form of state action, so it doesn’t meet requisite state action of the 14th amend, but if the states were facilitating discrimination, Congress could intervene).
a. Congress has power under the 13th amendment to enforce directly but only to stop slavery.  Accommodations are not w/in the meaning of the 13th amend.
b. 3 propositions established by Civil Rights Cases:
i. 13th amend, though it addresses private persons as well as gov’ts, it odes not prohibit or empower Congress to prohibit most racially discriminatory practices other than involuntary servitude.
ii. 14th amend does not empower Congress to forbid discrimination by private persons
iii. 14th amend does not, of its own force, prevent private discrimination, as distinguished from discrimination imposed or supported by the state
1. broadly suggests if states facilitate or fail to prevent private discrimination, then Congress can stop it 
2. narrow b/c it prohibits Congress from acting unless it can ID state action
iv. fear of civil rights cases: if 14th amend covered all forms of discrimination, then the constitution would cover all forms of private conduct
5. Shelly v. Kramar: law prohibiting whites to sell homes to blacks in the neighborhood.  Doesn’t appear to be state action but contracts are enforced by the state and by courts.  If the court refuses to enforce the contract, then it would enforce discrimination so the contract for the house was enforced. Represents judicial compromise to sometimes blur state action standard.
a. Examples of state action:
i. Courts enforcing private contract
ii. Exec official taking affirmative action
iii. Practices states have that aren’t necessarily laws
6. U.S. v. Harris: court also gave narrow construction to Congressional power under the Reconstruction Amendments here.  Court overturned criminal convictions against members of a lynching mob under the KKK Act (sec. 2 of the 1871 CRA) on the grounds that Congress had no power to reach private conspiracies under sec. 5 of the 14th amend.
b. Equal Protection II: From Plessy to Brown

i. Separate but Equal

1. Establishment of Separate but Equal:
a. Strauder sounds like full racial equality, but court later seems to support “negro inferiority” more than racial equality, but doesn’t overrule Strauder
b. Compromise of 1877: southern dems abandoned support for Tilden (who they claimed was elected Pres) and supported Hayes in exchange for the end of reconstruction.
2. Plessy v. Ferguson:  Plessy was octoroon and was arrested for violating LA statute providing for separate but equal RR cars when he tried to sit in white car.  Court says the statute doesn’t violate 13th or 14th amends.  This is exercise of state police power.
a. 13th amend: only about slavery and servitude.  A statute implying a distinction b/w races will not destroy the legal equality of the two races nor will it reestablish a state of involuntary servitude.
b. 14th amend: meant to enforce the absolute equality of the races before the law.  Wasn’t intended to abolish distinctions based upon race or to enforce social, as distinguished from political, equality or a commingling of the 2 races upon terms unsatisfactory to either race. (distinguishes private life from public protection – suggests there are times when state can act to reinforce distinctions, allows state to effectuate what people believe, social customs)
c. Court says enforced separation, as applied in the internal commerce of a state, neither abridges the P&Is of blacks, deprives them of property w/o due process, nor denies them equal protection of the laws w/in the meaning of the 14th amend.
d. Plessy said he was deprives of “whiteness” – property.  Court agreed but said states get to determine definition of white.  It is unconstitutional for the RR guy to determine it though.
e. Court doesn’t buy Plessy’s argument that enforced separation “stamps the colored race with a badge of inferiority.”  Court says that race puts that construction on it.
f. Court says social prejudices cannot be overcome by legislation and forced commingling.  Constitution cannot make races socially equal.
g. Harlan Dissent: “our constitution is colorblind” – but he didn’t mean social equality.  13th and 14th amends intended to prevent the imposition of burdens or disabilities that constitute badges of slavery or servitude.  Says this law expresses idea that blacks are inferior and that law should abolish all racial distinctions (distinctions demean people, reinforce discrimination, and prohibit long term goal of the two races living peacefully together).
3. Post-Plessy Segregation Regime Modification: 
a. Court said segregated RRs had to provide dining and sleeping cars for blacks even if there weren’t very many black customers – invalidated OK statute allowing more cars for whites (puts teeth behind “equal” prong)
b. Court held statute that prohibited whites from occupying houses on block that was majority white.  Distinguishes Plessy b/c he could still ride the train, but 
ii. Brown v. Board of Education

1. Background to Brown:
a. Brown is the modern conception of the EPC
b. Several underlying forces that made Brown a realistic judicial possibility in 1954 (Karlman):
i. WWII
ii. Ideological revulsion against Nazi fascism
iii. Growing political empowerment of the Northern blacks
iv. Increasing economic and social integration of the nation
v. Changing southern racial attitudes
vi. Truman’s decision to desegregate armed forces over JCS opposition
c. Interest convergence theory (Bell): black progress only occurs when the interests of whites converge w/ those of blacks
i. Brown was made possible by the changes in the interests of white elites following the start of the Cold War
d. Desegregation was concern for state department: segregation interfered w/ foreign policy.
2. Brown v. Board of Education, USSC, 1954: even if “tangible” factors of separate but equal are actually equal, segregation is not ok in public schools.  Segregation generates a feeling of inferiority that may affect the hearts and minds of kids in a way unlikely to ever be undone.  Separate educational facilities are inherently unequal and they deprive Ps of equal protection under 14th amend.
3. Brown Famous Footnote:
a. Raises question of how much court should rely on psychological studies
b. Study in footnotes found that black kids were more likely to choose white doll – concludes that even at a young age, kids are internalizing stigma resulting from segregation
c. Problem: court might rely on bad study
i. Should we really be basing decisions on studies and not on constitution?  Is this good?  Can judges use studies appropriately?
d. The court here is declaring the history of the 14th amend inconclusive and thus turning to social science evidence
e. Plessy saw the differences as inherent/natural while the Brown understood that the blacks were lagging behind b/c of the law and segregation

i. Shift in understanding about why blacks are the way they are
4. Dissent from Brown:
a. Southern Manifesto: signed by almost all Congressmen from Deep South saying that Brown decision was incorrect and an abuse of power by the court.
b. The debate preceding the 14th amend shows there was no intent that it should effect education – but public education was completely different then.
c. Argues for:
i. Judicial restraint
ii. Adherence to long existing precedents (judicial and non-judicial)
iii. Fidelity to the original understand
iv. Respect for structural principles of federalism
5. Brown and Constitutional Interpretation:
a. Court concluded that the historical record was inadequate to determine the proper interpretation of the constitution.
i. Framers’ understandings of the amend are too sparse and inconclusive on the issue (suggests if it had been less ambiguous, the court would have been bound by the LH)
ii. Changed circumstances render the history inadequate to tell us how the relevant const text and principles should apply to today’s situation
iii. Intervening judicial precedents like Sweatt v. Painter and McLaurin v. Oklahoma State Regents have undermined the application of Plessy in the context of public education.
6. Charles Black, the Lawfulness of the Segregation Decisions:
a. Question is not whether separation is inherently unequal, but whether its unequal in this particular historical context (YES).  
b. System of separation was meant to subordinate blacks and keep them a separate minority
c. Imposed system of hierarchy – not choice by black people, it is imposed
d. Justice Black defends Brown decision by saying that Plessy was wrong on facts
e. Brown reaches into social sphere which Plessy had considered off-limits – applies 14th amend where it hadn’t been applied before.
f. Court is justified in making this change b/c education has changed over time (now more state action, future success of good citizens)
g. New Deal made social welfare a priority – justifies gov’t intervention
7. Alexander Bickel, the Original Understanding:
a. The first approach made by the 39th Congress to deal w/ racial discrimination turned on the civil rights formula and eventually became CRA 1866.
b. The Senate assigned a limited and well-defined meaning to it:
i. Contract, sue, evidence in court, inherent hold and dispose of real and personal property and equal protection in the literal sense of benefiting equally from the laws for security of person and property (including firearms and equality in penalties of law)
ii. Wanted to protect rights of free movement and to engage in occupations of one’s choice.
iii. Need to educate, to “elevate” and “Christianize” the “negro” – maybe this means they wanted to include right to equal benefits from state educational systems supported by general taxes
iv. They def. did not intend the right to intermarriage, the right to sit on juries or the right to vote
c. Brown court saw 2 inquiries into the 14th amend:
i. Whether Congress contemplated that the 14th amend would abolish segregation in public schools
ii. Assuming that the immediate abolition of segregation was not contemplated, the framers nevertheless understood that Congress, acting under sec. 5 or the court in the exercise of the judicial function would, in light of future conditions, have the power to abolish segregation
8. Bolling v. Sharp, USSC, 1954:   decided same day as Brown – struck down segregation in DC Schools.  b/c 14th amend applies only to states, the courts had to use 5th amend’s DP clause.  EPC and DP are not the same, but court recognized here that discrimination is so unjustifiable that it violates DP.  Segregation in public education is not reasonably related to any proper gov’t objective, and thus is arbitrarily deprives children of their liberty in violation of DP clause.
a. Reverse incorporation: the court incorporates into the 5th amend the 14th amend’s EPC so that what applies to the states applies to the federal gov’t
9. The Rhetoric of Brown:
a. Brown is criticized for rejecting history, philosophy and custom in basing its decision in the primacy of the general welfare and for relying more on the social scientists than on legal precedents.
b. Warren tried to write an opinion that was “short, readable by the law public, non-rhetorical, unemotional and non-accusatory”
10. The Enduring Significance of Brown:
a. Caused social and cultural revolution in U.S.
b. Rosenberg: But nothing really changed in the south for a long time.  Real change didn’t come until political branches joined the effort and Congress enacted the CRA of 1964 which deprived segregated schools of funds.
iii. Post-Brown School Desegregation

1. Brown II and progeny:
a. Brown I concluded by setting the cases for re-argument on the question of appropriate relief
b. Brown II: courts required Ds to make a prompt and reasonable start toward full compliance w/ Brown I ruling.  But large numbers of schools remained segregated and still do today.
i. Era of massive resistance to southern desegregation.  Southern manifesto.  Many southern states enacted statutes mandating segregation but they were mostly struck down in lower courts
ii. Cooper v. Aaron, USSC 1958: ordered Little Rock, AR to proceed w/ school desegregation in the face of state-inspired opposition, violence and disorder.  Eisenhower sent troops to help get kids in school.
iii. Griffin v. Prince Edward County School Board, USSC, 1964: court ordered a county school system reopened after it had been closed for 5 years to avoid desegregation.
iv. Strategies of “massive resistance”:

1. pupil placement – 50’s-60’s: students assigned to the school maintained for their race and school districts were then directed to assign pupils to schools based on individualized assessments of purportedly nonracial factors.
2. assignment based on residence – 1960’s: unitary zoning was not common and where adopted it was implemented on a grade-a-year basis and w/ a provision that pupils could transfer from any school in which their race was in the minority to one in which they would be in the majority.
a. Gross v. Knoxville Board of Education, USSC 1963: court unanimously held these minority-to-majority transfer provisions unconstitutional on the ground that they were “based solely on racial factors which inevitably lead toward segregation of the students by race.”  Assignment by resident lost what little appeal it had for most districts after this.
v. Freedom of choice: more popular school desegregation scheme.  Each child could opt to attend either a formerly white or black school.  Plan required each pupil to choose each year, no automatic assignment.  Dist was required to furnish transportation to the nearest school of the pupil’s opposite race.  White students rarely choose to attend black identified schools and black students were reluctant to attend white identified schools b/co f harassment and violent retaliation from whites
vi. Watson v. City of Memphis, USSC, 1963: court showed its impatience w/ slow desegregation.  In rejecting the city’s request for early in desegregating recreational facilities, the court commented that “Brown never contemplated that the concept of ‘deliberate speed’ would countenance indefinite delay in elimination of racial barriers in schools.”
2. Civil Rights Act 1964: prohibits segregation and discrimination in public accommodation and prohibits the recipients of federal funds from discrimination (title IV) and gives Dept of Health and Welfare the power of enforcement of Title VI
a. Court sees that Congress has intervened w/ this act and begins to grow weary of the state and local gov’t dragging their feet.  Court took on more cases
b. Green v. U.S., 1968: “freedom of choice” assigned to segregated school and then students can choose to be reassigned. Court held that freedom of choice is not sufficient – the school district has to create a system that can be labeled unitary (there must be some level of mixing of whites and blacks).  
i. Is unitary system what Brown requires?
1. No: all Brown requires is repeal of state discrimination law.  Once the state no longer requires segregation, whatever else happens is none of the court’s business
2. Yes: Brown says you have to address the impact of de jure (intentional) discrimination.  The law creates a situation where there is persistent education disadvantage, if the disadvantage is connected to the segregation law that proceeded it, then there is an obligation to address it b/c it was the result of the law that used to (recently) exist.
ii. Unitary systems are difficult to create in urban areas
c. Swann v. U.S., 1971: district court drew wedges out of the city of Charlotte and then used busing to get white kids into center and black kids to outer parts of city.  No white flight b/c no suburbs, there was relatively small black population so there would still be majority white schools.  Court upholds the dist ct’s plan and the bussing.  Court makes it clear that all you need is a system that has schools w/ some whites and some blacks – you don’t have to engage in racial balancing but you have to make a good faith effort to engage in integration.
d. Keyes v. U.S., 1973: brings desegregation issue into the North (de facto).  To find a state/school board in violation of Brown/Constitution, you don’t need a state law that requires segregation, but you need some kind of state action that promotes segregation.  Here the school dist was drawing zones to ensure blacks were not with whites – effects on the whole district.
i. Presumption that if segregation in one part of the district then the other parts are effected.  Favors integration.
ii. Powell says there should be no distinction b/w de jure and de facto segregation so it shouldn’t matter to court.  If the harm is really about segregation, it shouldn’t matter how that segregation was produced.
1. Powell wanted north to have to abide by same standards as south.  He also didn’t like bussing (making the north bus made bussing untenable b/c north didn’t like doing it)
e. Milliken v. Bradley, 1974:   inter-district segregation remedies are not allowed unless there is inter-district violation.  Courts can’t do anything in situation where races are geographically separated across school districts.  Court here defines state action in a way that limits what courts can do (state might have policies that encourage races to live apart).
f. MO v. Jenkins, 1995: court adopts similar approach to Milliken for KC schools.  Requires KC schools to do lots of things (hire faculty, magnet schools, make schools appealing for whites w/ computers, pools, tvs, zoos, etc.).  Court says the schools can’t do indirectly what they can’t do directly (looks like attempt at inter-district remedy).  Dist ct was forcing KC to pay for this, this isn’t allowed.  Court extends the principle of Milliken to prohibit coercion (otherwise courts will be too involved in political process).
3. court exhausting in de-segregation:

a. some courts had become ridiculous in their intervention and involvement
b. federal gov’t had been running schools for too long – time to turn them back to local control
i. 1995: goes along with pulling back fo fed courts and law makers in state and local gov’t in several other areas
ii. A lot of state constitutions now have provisions requiring adequate education so people use this to challenge racial inequalities in schools
iii. Some school districts have decided that the racial concentration in their schools is a problem that they want to solve:
1. Seattle and Louisville take voluntary steps to get certain % non-white schools – now in litigation
c. today many schools still segregated, voluntary programs by schools are subject to litigation
i. example of the court’s limited reach and impact in social change even though we think of the court as having a role in that
ii. is this why court should not take positions that are politically unpopular?  But maybe court should protect minorities in political process (see footnote 4)?
c. Equal Protection III: Strict Scrutiny and Race
i. Setting the State: Rational Basis Review

1. U.S. v. Carolene Products: D shipped “Milnut” (milk additive) in violation of statute.  Congress is allowed to prohibit this under the 5th amend’s due process clause (not violation of its power to regulate interstate commerce).  The 5th amend has no EPC and even the EPC of the 14th amend does not compel the legislature to prohibit all the bad things or none – the legislature can tackle the problems it wants to, but it doesn’t have to address all potential harms (protecting public health).
a. This case presents the basic problem of justifying judicial review of legislation after the 1937 transformation in constitutional thought
b. Interest group pluralism – policy should be determined by what majority wants (assumes that democratic process is basically fair and that people aggrieved by unjust laws can employ the political process to repeal them)
2. Carolene Products Footnote 4:
a. Judicial review is justified by textual commitments in the constitution
b. Symbolic of the general post-1937 approach to judicial review
3. later cases: court became increasingly doubtful whether economic regulations had to meet even the minimal requirements suggested by West Coast Hotel and Carolene Products (upheld several statutes that would have been questionable before)
ii. Strict Scrutiny and the Problem of Race

1. Korematsu v. U.S., 1944: (last time a racial classification that disadvantaged minority was upheld, but begins idea of heightened review for racial classifications).  D disobeyed exclusion order during WWII Japanese internment (D is U.S. born citizen of Japanese dissent).  Conviction upheld b/c of necessity of war time.  All legal restrictions which curtail the civil rights of a single racial group are immediately suspect (not necessary unconstitutional, court must subject tem to strict scrutiny, pressing public necessity may sometimes justify (“twin dangers of espionage and sabotage”) but racial antagonism never can).  Court here puts weight on what the military authorities decided was necessary – Congress gave that power to the military leaders.
a. Frankfurter Concurrence: gov’t war power: “power to wage war successfully”
b. Jackson dissent: says this precedent can be used beyond the present emergency (same idea as Jackson). Hirabayashi is being extended here!
c. Hirabayashi v. U.S.: earlier case that upheld conviction for violation of curfew order.  Court uses this conviction to uphold this one.
2. Discrimination Against Asian-Americans: According to Gotanda, the specific forms of discrimination that Asian-Americans, Hispanic-Americans, and Arab-Americans and other non-black minorities suffer cannot be understood w/o taking into account “the persistence of the view that even American-born non-whites were somehow foreign”
3. The Anti-Discrimination Principle and the “Suspect Classification” Standard:

a. Court didn’t immediately apply Brown decision in to bans on interracial marriage
i. Naim v. Naim: court dismissed appeal from VA’s Sup Ct as improvidently granted, leaving the status quo in place
b. By 1964, political situation changed (CRA 1964, Johnson elected)
i. McGlaughlin v. FL, 1964: court invalidated a statute that punished interracial cohabitation more severely than cohabitation by persons of the same race.  Repudiated Pace v. AL, 1883
4. Loving v. Virginia, 1967: strikes down ban on interracial marriage as violation of 14th amend EPC.  This statute is based on racial distinctions, designed to maintain white supremacy.  Marriage is basic civil right, court can’t deny that right based on race.
a. Anti-classification v. anti-subordination (both present here)
b. Suggests 2 different interpretations of 14th amend:
i. Enjoining practices of racial classification
1. prohibits classifications that are presumed to be invidious by their nature
2. looks to whether statute or other gov’t action involves a facial classification (or is covertly intended to classify)
ii. enjoining practices of racial subordination
1. prohibits gov’t action that helps sustain or reinforce unjust forms of social hierarchy or social subordination
2. looks to impact of state action in fostering or reproducing an unjust social structure
3. goal: combat unjust forms of social stratification
c. strict scrutiny test:
i. used for racial classifications under the EPC
ii. Loving says test is whether the law is “necessary to the accomplishment of some permissible state objective, independent of the racial discrimination which it was the object of the 14th amend to eliminate”
iii. today test is whether the law is “narrowly tailored to achieve a compelling gov’t interest”
5. What is Race?

a. 4 concepts: status-based, formal, historical and cultural
b. Sometimes it is possible to use a totally innocent characteristic as a proxy for race, i.e. a de facto racial classification 
c. Hernandez v. TX, 1954:  a Mexican American had not been on a jury for more than 25 years in this TX county.  The Court held that the Fourteenth Amendment protects those beyond the racial classes of white or black, and extends to other racial groups, such as Mexican American in this case.  decided that Mexican Americans and all other racial groups had equal protection under the 14th Amendment.
d. Hernandez v. NY, 1991:  P argues that prosecutor used preemptory challenges to specifically exclude Latinos from his jury. But the prosecutor claimed it was b/c he feared they would have difficulty understanding the trial or jury instructions since they were bilingual. SC rejected P’s claim. NO violation. 

i. Kennedy said this was covered by Washington v. Davis. Disproportionate impact does not turn into per se violation of EPC. 

ii. Court claimed it would have been different if prosecutor was excluding them just b/c he didn’t want Spanish speaking jurors. In this case, he gave a reasonable explanation. 

iii. O’Connor concurrence: “No matter how closely tied or significantly correlated to race the explanation for a preemptory strike may be, the strike does not implicate the EPC unless it is based on race.” (emphasis added – by me). 

iv. This seems to suggest that it is perfectly okay to use proxies for race as long as legislature can come up w/ valid reason. 

e. Rice v. Cayetano, 2000:  Hawaiian govt established OHA to administer revenue from land held in trust for descendents of indigenous people. The right to vote for the members of the OHA was limited to those descendents. Petitioner held this violated 15A prohibition against racial restrictions in voting.  SC holds that ancestry is a proxy for race and cannot be used! State had express racial purpose and actual effects where discriminatory. 

i. Dissent: thinks that ancestry can be a proxy for race but it was not so here. Merely just used to identify beneficiaries of a trust, not really along racial lines. 
iii. Discriminatory Intent v. Discriminatory Effects

1. What is a Race-Dependent Decision?
a. Obvi: statute that classifies people by race
b. Law might impose different burdens or benefits to different races (Strauder, Brown, Loving, McLaughlin)
c. Not always overt
i. laws that don’t classify on race may still be administered in a race-dependent manner
1. Yick Wo v. Hopkins, 1886: San Fran Board was not granting laundry licenses to any Chinese applicants
ii. Laws that do not classify on the basis fo race and are administered w/o regard to race may nonetheless be adopted for race-dependent reasons
1. Ho Ah Kow v. Nunan, 1879: San Fran ordinance required that every male imprisoned have hair cut off, aimed at Chinese
2. Gomillion v. Lightfoot, 1960: AL legislature changed the boundaries of the city of Tuskegee to remove all but a handful of black voters but none of the white voters from the city limits.  Court struck down law, legislature is solely concerned w/ segregating white and colored voters.
3. Griffin v. Prince Edward County School Board, 1964:  school board closed down school system after court order desegregation, court reopened it.
d. 2 questions to keep separate:
i. What obligations does the antidiscrimination principle impose on the initial decision-maker?
ii. Under what circumstances will a reviewing court inquire whether that decision-maker’s decision was race-dependent?
e. Transferred De Jure Segregation:
i. Does not itself take race into account but may disproportionately disadvantage a racial minority as a result of causally related de jure discrimination
ii. Gaston County v. U.S., 1969: voting rights act of 1965 prohibits state or local gov’t from using a test for the purpose or w/ the effect of denying or abridging the right to vote on account of race or color.  The county was not permitted to use a voting literacy test that disproportionately disfranchised blacks (blacks eligible to vote had been educated in segregated and inferior schools)
iii. Personnel Administrator of MA v. Feeney, 1979: court upheld MA law that provided civil service preference for veterans; preference effectively excluded most women from the upper levels of civil service employment b/c they had been excluded from most positions in the Armed Forces. – “because of, not in spite of”
2. Disparate Impact:
a. When is decision w/ disproportionate impact a decision “based on race”? – question of mens rea, intention
b. Griggs v. Duke Power, 1971: construed Title VII of the CRA 1964 to prohibit an employer from requiring high school job applicants and subjecting them to a general intelligence test, where the effect was to disadvantage black applicants and where the criteria had not been demonstrated to predict job performance.  
i. Good intent or absence of discriminatory intent does not redeem employment procedures or testing mechanisms that operate as “built-in headwinds” for minority groups and are unrelated to measuring job capability.  
ii. Congress directed to Act to the consequences of the discriminatory employment practices, not simply the motivation.
c. Wards Cove Packing Co. v. Atonio, 1989: reaction to this case lead the CRA 1991 to require an employer to “demonstrate that the challenged practice is job-related for the position in question and consistent w/ business necessity.”  Complainants must specify the particular practices alleged to have disparate impact.
3. Washington v. Davis, 1976: (in order to do strict scrutiny, you have to show intent of statute to discriminate – makes it difficult to win equal protection case w/ racially neutral law) court declined to read “disparate impact” standard into the 5th (and 14th amend).  Black police officer applicants failed personnel test but court upheld the test even though more minorities failed it.  A rule that a statute designed to serve neutral ends is nevertheless invalid, absent compelling justification, if in practice it benefits or burdens one race more than another would be far-reaching and would raise serious questions about and perhaps invalidate a whole rage of statutes.  Here the test is ok and serves a legitimate purpose (police have to be literate, and this test is used for many other gov’t positions). (additional info – there were lots of black police officers at this time and the DC Chief was black so it didn’t look like the disparate impact was so bad, unlike Griggs).
a. Also see Feeney case below for statutory intent and discrimination
b. This shows gradual move from anti-subordination rationale to looking just at the face of the statute (now its hard to win equal protection case b/c most laws are facially neutral – unless you’re challenging AA).
4. The Intent Standard:
a. Intent Standard is difficult to define.  
b. Krieger: Davis/Feeney framework for proving discriminatory purpose does not take account of scientific theories of human cognition
i. Cognitive categorization and info processing can result in stereotyping and other forms of biased judgment previously attributed to motivational processes
c. Lawrence: courts should use cultural meaning of social practices as proxy for unconscious racism
i. Gov’t violates the EPC when it sends a message of cultural inferiority to racial minorities (O’Connor says the same thing about gov’t actions endorsing religion or non-religion under Establishment Caluse)
d. Village of Arlington Heights: court upheld state’s denial of rezoning to build low and moderate income housing (nobody wants this in their neighborhood).  Despite some evidence, court upholds the decision here – it was one time, no pattern (pattern generally shows intent) Court discusses how to make intent determination:
i. Start w/ discriminatory (disparate) impact
ii. Clear pattern that cannot be explained in any other way than race may be enough (but these cases are rare)
iii. Other evidence that could show discriminatory intent:
1. disparate impact
2. social conflict/history of conflict (evidence of past discrimination)
3. alternative explanations – Yick Wo
4. cultural meaning
5. make-up of the decision-making body/legislature
6. other similar decisions/ legislative history
7. testing/audit
iv. Motivation Inquiry
1. McCleskey v. Kemp: use of statistical evidence.  P, black man, convicted of killing white man and sentenced to death.  GA death penalty statute challenged b/c it is applied discriminatorily.  Uses famous study to show probabilities of getting death penalty depends on race.  Court holds that study is not sufficient to prove discriminatory intent.  (he needed to show that he was INDIVIDUALLY discriminated against, we don’t know what jury’s intent was).  We can’t get prosecutor for seeking death penalty more w/ black people b/c he has discretion in doing so, this is the point of his job.  Dissent emphasizes that we use statistical data in other cases. (but Cong has expressly allowed this in statutory cases, not for constitution).  Additionally, P would have to prove that GA kept this type of sentencing B/C it knew the study and that the statute was kept in place B/C of the disparate impact (intent).
v. Affirmative Action I
1. evolution of equal protection: AA cases show movement from anti-subordination to anti-classification
a. original intent of AA: 14th amend was not colorblind, it was designed to be remedy, clearly addressed at subordination (framer’s knew segregation would continue: DC schools, Freedman’s Bureau to help former slaves).  Originalists didn’t prohibit racial classifications
b. if we believe original intent of 14th amend was meant to evolve (general language) then it could support colorblindness if that’s the way social understandings of it evolve, but doesn’t have to.
c. Political process approach to AA: Carolene products
i. Police political process from defects and protect minorities
ii. Majority passes the laws, if they pass law that disadvantages majority then its ok – no need to protect majority from itself (they can fix it in the political process if they don’t like it)
iii. Footnote 4: not about minorities in general, only about protecting minorities when they are disadvantaged in political process (so it wouldn’t apply in Croson case b/c blacks were majority and therefore not hurt in political process)
2. Bakke: UC Davis, 16 seats reserved for minorities, court strikes it down.  You can have AA for diversity as long as you don’t use quotas.  3 opinions:
a. Brennan + 3: intermediate scrutiny
i. Reasonably related to important gov’t interest
ii. Distinction b/w benign v. invidious programs (strict scrutiny only for invidious, but this one is benign)
1. benign programs can relax strict scrutiny b/c there is no harm (whites have political power, don’t need protection, no stigma for whites – not reinforcing idea that whites are inferior).
b. Burger + 3 Rehnquist, Stevens, Stewart: say Title VI CRA strikes this down (if you receive federal funds you can’t discriminate – covers this) and constitutional prohibition (no grounds for this kind of race consciousness)
c. Powell: Univ. can’t have quota, race AA can be constitutional
i. Diversity is good justification for race consciousness (role model minority representation argument is not good enough)
ii. Univ. can’t use this plan to make up for general societal discrimination (if Univ. discriminated in the past then it might be able to)
iii. In sum: no quotas but race can be a plus factor – everybody competes for every spot, individual consideration
1. how heavy is plus factor? Is it de facto quota? (range 13-25%)
3. After Bakke:
a. Lots of Univ’s adopt Harvard-type % plans
b. Lots of AA in employment (AA ordered by courts as remedy under Title VII)
c. Wygant: court struck down NJ case where white teachers were laid off in order to make room for minority teachers where there was obvi history of discrimination (whites were fired rather than just recruit more blacks).
4. City of Richmond v. Croson: change in court (Burger replaced by Scalia – conservative, Powell replaced by Kennedy – doesn’t think any plans are narrowly tailored, Brennan replaced by Thomans – liberal, O’Connor replaces Stewart – takes control of AA cases, permissible AA becomes what she says it is)
a. Plan modeled on federal program – set aside required contractors to subcontract at least 30% of contract to minority business enterprises (MBEs) – same minority definition as federal.  City relied on evidence that way less minority businesses got contracts and there were not many black union members.
b. 4 justices committed to colorblindness (Scalia, Rehnquest, Kennedy willing to strike down anything that’s not colorblind)
c. Doctrinal developments:
i. Part II: O’Connor notes distinction b/w state and federal AA plans:
1. 14th amend gives federal gov’t prophylactic power to make states not discriminate (states are not given power by 14th amend, they are constrained – structure).  The only thing city can do to address discrimination is show that it is participant (active or passive) in the system of racial exclusion
ii. Part III: Strict Scrutiny
1. O’Connor says we should apply SS like it is invidious plan – race classifications are inherently dangerous b/c they don’t treat people as individuals.  Court should look behind the plan to make sure stigmatic harm is not hurting individuals (SS is designed to smoke out invidious harms on individuals from these classification plans)
iii. Part III.B: Richmond must show in order to justify their set-aside plan:
1. past discrimination by the city
a. citing federal program that shows general discrimination in construction industry is not enough (statute suggests it is aimed at general discrimination which city can’t do – allows for minorities that don’t live in the area like Aluets, thus they’re not addressing their past discrimination against blacks really).
2. this is not narrowly tailored – the 30% requirement is proxy for racial balancing (it is close to the 50% Richmond population but there is no indication that there is 30% interest by African Americans to be subcontractors)
d. important points from Croson:
i. only thing that justifies AA in employment is remedying specific past discrimination (must demonstrate NEED for remdy)
ii. Scalia: no creditor v. debtor race – one race doesn’t owe another (but past discrimination means people today are benefiting from it?)
iii. Slippery slope: these classifications perpetuate the idea that race matters and that racial groups are salient – good for colorblindness argument
1. Scalia and O’Connor don’t like this
2. can lead some to believe some groups are disadvantaged, leads to resentment
5. Adarand Constructors v. Pena: how far fed gov’t can go in remedying in employment context.  Fed gov’t awarded highway K to Mountain Gravel which then awarded subK’s.  Adarand submitted low bid, but Mountain Gravel gave K to Gonzales b/c the fed K included a provision that would award them more money if they subcontracted to minority businesses.  Court says the same standard in Croson (SS) applies to this situation under the 5th amend, it is appropriate extension of Bowling v. Sharpe.
a. Bowling established that you apply the same standard to federal gov’t – segregation of federal schools is same violation as state segregation in schools.
b. Stevens says the fed program reflects the will of the nation so it ok (everybody in country had a voice in it) – it is enacted by people who represent the nation while state and local plans have effects on people who don’t vote on the subject of the plan
c. Point of this case: federal AA plans are subject to same heightened review as state plans
6. Affirmative Acton and the Original Understanding

vi. Affirmative Action II

1. Grutter v. Bollinger: MI law school AA plan upheld.  Used soft variables and admitted same proportions of minorities each year (13-20%).  MI wanted “critical mass” (don’t want tokens, diversity of views w/in groups breaks down stereotypes).  O’Connor accepts critical mass idea, Rehnquist says its racial balancing (not getting critical mass of each group – Native Americans).  O’Connor says range is not quota.
a. Must consider race neutral alternatives: too much emphasis on race means you’re not considering individuals
i. Lottery sacrifices individual consideration
ii. Thomas says its not a state interest to have elite law school – if they want diversity, they can do it in a race neutral way and lower their standards (but maybe there is university wide benefit to elite law school?)
b. % plans (taking top % from all univs) is also rejcted – looks like quota and is not practical to adopt for law school.
c. Does AA for diversity harm minority students?
i. Stigmatic impact – statement that these minorities can’t make it on their own so they need extra plus from univ.
1. General perception that these minorities might not “belong”
ii. Thomas says:
1. minorities who do make it on their own get grouped w/ AA admits unfairly by other students
2. AA admits might not be prepared for this level of law school – not necessarily best for their education (data supports both sides, why make decision for minorities about whether they can handle the environment)
3. worried that we might need AA plan at each level – perpetuating AA is a way to avoid really difficult questions about how to remedy the under-representation so that you don’t need AA anymore
2. Gratz v. Bollinger: MI undergrad AA point system AA plan struck down.  Gives points for many things, lots of points for race.  O’Connor was swing vote to give court a way to “split the baby.” – court says we like AA in some contexts but you have to be careful in how you adopt it.
a. Types of legitimate diversity univ. can strive for: ideological, experiential, talents, demographic
3. Parties’ briefs in Seattle and Kentucky school assignment cases:
a. Seattle: as a result of housing patterns, they would have segregated schools w/o affirmative integration by district (never has had de jure segregation).
i. Students can select high school preferences, if enrollment in particular group is more than 15% away from what it should be, then school uses race-based tie breaker
ii. SS is required b/c race-based decision making is going on
1. Kaczynski doesn’t want SS here (not merit based, not subordination, doesn’t look like past SS cases so we should use intermediate review) – USSC will probably use SS for all forms of race-based classification (perpetuates the idea that race matters)
iii. Diversity interest:
1. Kaczynski thinks “stirring of melting pot” is ok – this is impressionable time for kids, cross-racial understanding is interest (many people don’t go to college so this is their only chance for integration, social science research says people exposed to other points of view develop better critical thinking abilities)
iv. Kennedy will be swing vote – has never found a plan to be narrowly tailored.  Reasons this one might be narrowly tailored:
1. it is rarely used
2. 15% is range (maybe he’ll think it’s a quota)
3. not being able to compete individually for seats doesn’t affect very many people
b. Louisville: was under court order to desegregate for awhile but when it ran out, the city decided to continue plans to ensure that schools are not segregated
4. AA points for thought:

a. Adarand says we can’t distinguish b/w benign and invidious AA plans but maybe we should?  Maybe they shouldn’t be scrutinized at the same level?
b. Should we worry like the court does that all racial classifications, regardless of who they protect, are bad?
i. If race is socially salient, why should law pretend it doesn’t exist?
ii. Why should law allow private forces to continue racial distinctions but prevent people from doing it in public sector?
c. Should the goal be to make race invisible and discount the value of certain characteristics that correspond to race?
i. Is colorblindness subordination?
ii. Maybe colorblindness is only defensible position for state to take.  Its too risky for state to make any decisions on basis of race.  Our history regarding race is such that we can’t trust ourselves to decide things based on race – central to our understanding of the 14th amend.  Easily degenerates into forms of exclusion and disadvantage.
iii. If you think law has capacity to shape people’s view, then colorblind constitution might advance the day when race is no longer socially salient – maybe a way of changing social views on race?
d. Equal Protection IV: Gender Classifications

i. Gender Classifications – Origins of Intermediate Scrutiny

1. development of gender cases:
a. gender equality occurred through statutory stuff more than courts.  In the same way race cases embody colorblindness, the gender cases embody gender-blindness but not to the same extent.
b. Frontiero and VMI: concern that law not perpetuate social stereotypes about women.  However, court acknowledges that there are important differences that the law can protect and that we have interest in preserving.  
c. Rule: when law perpetuates stereotypes and backward thinking about what women can/can’t do its not ok but the law can advance real differences b/w men and women. (can’t really move past gender in society, society depends on certain gender based roles).
2. Ruth Bader Ginsburg & ACLU: EPC applies not only to minorities but also to protect women from discrimination
a. Originalist view of 14th amend:
i. Women’s equality was thrown aside to protect freed slaves
ii. 14th amend is first place in const that uses word “male” (women’s rights activists helped anti-slaver movement but were shut out of the 14th amend’s protection)
iii. Women still experienced lots of civil disabilities that blacks did not after the 14th amend (“coverature” – women merged into husbands when they got married)
iv. There was no intent to give women same rights when drafting 14th 
b. Political process theory:
i. 14th amend shouldn’t apply to women b/c they’re not discrete and insular minority.  Before 19th amend, women were represented by husbands.  After 19th amend, women can vote and protect themselves in the political process. Assuming women have unobstructed right to vote, how can you justify heightened review?:
1. women aren’t equally represented in candidate pool (money and power don’t simply come from having the right to vote)
2. obligations to the home make it more difficult for women to get to the polls – dependent on husbands, more difficult to register their concerns w/ politicians
3. women still operated w/ gender conception of what their proper role was (women are just as likely as men to hold stereotypes that would keep them out of the political process –self selection)
c. analogy to race to justify heightened review: visible characteristic that people assign qualities to that might not be true of all people w/ those characteristics.  Gender is immutable characteristic, shouldn’t disadvantage people for it
d. gender is different than race: physical differences we can’t escape (pregnancy)
i. heightened review b/c there are distinctions that might legitimately be disadvantageous, you don’t presume that gender classifications are illegal though
e. RBG and ACLU pushed for SS
i. Why we have SS for race:
1. smoke out illegitimate distinction b/c we don’t trust ourselves w/ racial discrimination – history of serious oppression and disadvantage justifies heightened review
2. hard to compare gender w/ history of Jim Crow (violence, apartheid)
3. when ACLU is bringing gender cases in 1970’s, the different b/w status of women and blacks in the south is dramatically different
4. there is not the same level of concern that women will be violently oppressed so you don’t need a standard of review that’s as tough to “smoke out” illegitimate classifications
ii. ACLU advanced stereotype rationale (Frontiero and Craig) rather than race analogy (Frontiero) b/c it was intended to dismantle social constructions of gender.
1. the stereotypes keep women from succeeding on equal basis as men – keeps women economically dependent on men.  
2. stereotype view: there may be differences that exist, but in order to get past the idea that gender is different, we have to take a blind view to those characteristics and strike down laws that perpetuate those stereotypes
3. Bradwell v. Illinois: Women can’t practice law.  Women are different than men in civil law.  The right to practice law is a state power related to citizenship of the state.  The federal gov’t didn’t take this power from the state w/ the 14th amend.
4. Frontiero v. Richardson, 1973:  violation of DPC under 5th amend – court struck down army statute extending dependent benefits to all wives of army people but only to husbands of army people if the woman could show that husband was dependent on her for more than ½ of his support.  Classifications based on sex, like race, are inherently suspect and must be subjected to heightened review.  Sex classifications frequently have no relationship to women’s ability to perform or contribute to society and often have the effect of invidiously relegating the entire class of females to inferior legal status w/o regard to the actual capabilities of its individual members.
a. Congress has said sex classifications are inherently invidious too: Title VII of CRA 1964, Equal Pat Act 1963, sec. 1 of Equal Rights Amend which was for states to ratify at this time (didn’t get ratified).
b. In order to satisfy the demands of strict judicial scrutiny, the gov’t must demonstrate that it is actually cheaper to grant increased benefits w/ respect to all male members than it is to determine which male members are in fact entitled to such benefits and to grant increased benefits only to those members whose wives actually meet the dependent requirement.
c. Powell Concurrence: doesn’t want to say sex classifications are subject to SS, wants to wait for equal rights amendment to be ratified (didn’t happen)
d. Think about who is actually disadvantaged by striking this law down.  If Gov’t responds by making everybody prove dependency – women spouses will be disadvantaged.  It doesn’t matter if the assumptions behind the statute are true, it only matters if it perpetuates stereotypes.
e. Reed v. Reed: court struck down Idaho statute providing that men should get appointment as administrator of estate when equally qualified w/ women.  Even though state had interest in administrative efficiency, giving mandatory preference to members of one sex over the other merely to accomplish the elimination of hearings on the merits, is the kind of arbitrary choice forbidden by the constitution.
ii. Intermediate Scrutiny

1. The Emergence of Intermediate Scrutiny:
a. Plurality in Frontiero convinced to use SS for sex-based classification but never secured a majority.
b. Court adopted an “intermediate scrutiny” framework that bars many, but not all forms of sex-based state action
c. Craig v. Borren: Intermediate Scrutiny standard appears (based on stereotype rationale from Fronterio, not race analogy).  OK law allowed younger girls to buy “near-beer” than boys.  State’s evidence of sex differences in drunk driving rates was insufficient to justify its sex-based regulatory scheme.  sex-based state action is subject to intermediate review.  Sex-based sex action is presumptively unconstitutional.  To regulated in a sex-discriminatory fashion, the gov’t must demonstrate that its use of sex-based criteria is “substantially related” to the achievement of “important gov’t objectives.”
i. Did not explicitly make race analogy like Frontiero
ii. Warned against sex-based state action premised on “increasingly outdated misconceptions concerning the role of females in the home rather than in the marketplace and world of ideas” – such laws had been rejected as loose-fitting characterizations incapable of supporting state statutory schemes that were premised on their accuracy.
iii. There were gender neutral ways to get the same results here (prevent drunk driving).  Is state obligated to use these? It depends on how close of a fit you require the state to use means to meets ends.  The law itself here is imply a reflection of social attitudes about men and women’s social behavior.
d. Court struck down several more laws premised on the male breadwinner/female caregiver model in the 1970’s.  court began to recognize the harmful effects of stereotyping.
e. Orr v. Orr, 1979: dramatic shift in court’s understanding of EPC.  Court invalidated an AL statute requiring husbands but not wives to pay alimony upon divorce.  State could not employ gender based rules in marriage to reinforce a traditional breadwinner-dependent model of marriage.
f. Intermediate scrutiny protected individual freedom to deviate from status roles generally ascribed to a group and eliminated forms of state action that subordinated groups by enforcing status roles on group members as a whole.  Courts began to invalidate many traditional forms of sex-based legislation such as protective labor legislation restricting women’s conditions of employment.
i. Mississippi Univ. for Women v. Hogan, 1982: if the statutory objective is to exclude or protect members of one gender b/c they are presumed to suffer from an inherent handicap or to be innately inferior, the objective itself is illegitimate.
2. U.S. v. Virginia, 1996: VMI wouldn’t admit girls – violation of EPC.  Court uses intermediate scrutiny (unclear if stereotypes v. real differences question still exists after this).  VMI program directed at both military and civilian life.  Women have no opportunity anywhere to gain benefits of the system of education at VMI.  (can’t keep women out b/c it will change teaching environment, women should have access to this teaching style and alumni network – same idea as Sweatt v. Painter).  RBG revives the subordination, economic opportunity and status issues again as reasons to prohibit discrimination.  VMI says diversity of educational system in state is good state interest.  Court says maybe but this doesn’t count.  VA made remedy of parallel girl’s school, but it sucked.  Court says:
a. neither the goal of producing citizen-soldiers nor VMI’s implementing methodology is inherently unsuitable to women.  VA has shown no exceedingly persuasive justification for excluding all women from the citizen-soldier training afforded by VMI.  The remedy proffered by VA does not cure the constitutional violation (not an equal opportunity). Lower court reversed.
b. Gov’t must demonstrate “exceedingly persuasive justification” for action
i. Burden of justification is demanding and rests entirely on state
ii. Classification must serve important gov’t objective and the discriminatory means employed must be substantially related to the achievement of those objectives
iii. Justification must be genuine, not hypothesized or invented post hoc in response to litigation (must not also rely on overbroad generalizations about different talents, capacities or preferences of males and females)
c. supposed inherent differences are no longer accepted as a ground for race or national origin classifications, but physical differences b/w men and women are enduring
d. Rehnquist concurrence: doesn’t like the “exceedingly persuasive justification” part of majority.  Says Mississippi Univ. for Women v. Hogan put VMI on notice that its policy was not constitutional and nothing VMI did before that can be used against it now.  Says state interest in single-sex schools is ok, doesn’t have to be exactly the same for women (maybe back to separate but equal?)
e. Scalia dissent: constitution doesn’t require coeducational schools.  Tradition of gov’t funded military schools for men is old, thinks people should change tradition in political process, not courts.  Doesn’t like saying women are discrete and insular minority b/c they are majority of electorate and could change things in political process if they wanted (court is being paternalistic)
iii. Real Differences

1. Personnel Administrator of MA v. Feeney, 1979: court upheld MA law that provided civil service preference for veterans; preference effectively excluded most women from the upper levels of civil service employment b/c they had been excluded from most positions in the Armed Forces.  No equal protection problem here b/c the law wasn’t intended to discriminate against women.  Awareness of discriminatory impact is not sufficient to show intent to discriminate (intent is more than knowledge)
a. “because of; not in spite of”
2. Geduldig v. Aiello:  state insurance program that doesn’t cover pregnancy is upheld.  Comes before other intermediate scrutiny cases, uses rational basis and says this is not gender classification.  Court defines classes as pregnant people and non-pregnant people (women in both categories so its not gender discrimination).  for purposes of applying heightened scrutiny under the EPC, state action discriminating on the basis of pregnancy does not discriminate on the basis of sex.  Reinforces the lack of equality for women in insurance schemes, women will have to opt out of workforce and be dependent on husbands if pregnancy is not covered.
a. Congress responds to this by amending Title VII to say you can’t discriminate on the basis of pregnancy for public and private employers (pregnancy discrimination act).  
3. Pregnancy as a Justification for Sex-Differentiated Treatment:
a. Should women be given special treatment for pregnancy? 
b. CA passes faire employment and housing act in 1980’s that makes it unlawful for employer not to give pregnant women reasonable amount of leave (not more than 4 months – men not entitled to leave).  Doesn’t give the man the same opportunity to be primary care giver and to make early bond w/ kid
c. Family medical leave act requires employers to give 12 weeks of unpaid leave
i. Only way to make men and women equally unattractive so that employers won’t discriminate against hiring women b/c they’ll get pregnant and leave
ii. Statistically women are still more likely to take leave
iii. This disadvantages women to force states to give men and women equal leave b/c states might reduce benefits to all
4. Michael M. v. Superior County: CA statutory rape law made it offense for males to have sex w/ women under 18 – only males punished.  Rehnquist writes for majority and rejects heightened review.  Gives “sharper focus” than rational basis review.  Court considers natural differences (protecting women from teenage pregnancies, law deters men over 18 from having sex w/ minors.  Women don’t need deterrence b/c they have pregnancy deterrence).  There is close enough connection b/w law (means) and the end (prevent teenage pregnancy) to uphold the law.  
a. Is it paternalistic to think women need to be protected here but not men (don’t punish women for having sex w/ men under 18)?  Women are often coerced even in consensual cases, this law allows cases that wouldn’t be provable otherwise (consent is hard to prove), state is interested in punishing underage sex that has coercive aspect to it (lowers standard of proof from other rape cases).  Women are less likely to coerce men into sex.
b. Difference of pregnancy is justification for this law
5. Nguyen v. INS: child born in Vietnam to American dad and Vietnamese mom who weren’t married.  Kid lived in US w/ dad from age 6, convicted at 22.  makes argument against deportation that he is citizen (citizen by statute b/c he was born abroad).  Statute says if you’re born abroad to US mother you’re automatically citizen, but if US father there are lots of steps to do before kid is 18 to prove citizenship.  P says this is EPC violation b/c it discriminates against men b/c they can’t pass on citizenship like women can.  Court upholds law and says its substantially related to gov’t objectives:
a. Ensuring actual relationship b/w child and parent (kid feels some connection to US)
b. Ensure real biological relationship (parentage is questionable for fathers)
c. This is about how close of a fit you require b/w means and ends (we don’t require perfect fit in intermediate scrutiny)
d. O’Connor dissent: there are other ways of proving relationship (DNA), why not have standard that allows proving parentage at any age?  O’Connor thinks court is not using intermediate scrutiny (this statute promotes stereotypes and reinforces gender roles, no tailoring analysis applied b/c there are alternative means of meeting the state objectives (DNA))
e. Looks like court abandons heightened review here.  Standard of review doesn’t decide cases – no presumption in favor or against the law – lots of room for interpretation.
iv. Compare Gender Cases w/ Race Cases:
1. court is ok w/ real differences b/w men and women but not b/w races
a. this is why court uses intermediate scrutiny, line is hard to draw though
b. VMI case recognizes real differences but the school still isn’t ok b/c it perpetuates stereotypes about women
2. role played by judiciary is different in each context
a. race: court is ahead of national consensus, plays a role in shaping the law
b. gender: court is behind society, reacts to national consensus rather than shapes it (court just strikes down old laws, the real revolution happened w/ statutes)
e. Fundamental Rights I: Reemergence of Substantive Due Process
i. Foundation of Fundamental Rights
1. court’s interpretation of the 14th amend. Substantive due process:
a. 14th amend protects individual rights, but it also protects groups from being disadvantaged in relation to other groups (equal protection is comparative b/w groups)
b. Substantive due process cases: protect individuals from being disadvantaged w/ respect to certain entitlements (protects certain fundamental rights in absolute terms and defends those rights against gov’t interference)
i. “no state shall deprive any person of life, liberty or property w/o due process of law” – if deprivation is passed appropriately, then its ok
ii. But Lochner tried to give substantive content to “Liberty” – is the era of economic freedom (freedom of contract) similar to the modern privacy cases?
1. brings back questions of fundamental rights protection – traditional debate b/w express (enumerated) rights and implied
2. question: can courts invent or “find” implied rights in places like the due process clause?
a. CRod says debate is stale, it’s a question of degree.  Problem is really judicial review (court striking down legislation created by democratic bodies b/c they conflict w/ constitution)
b. There’s no “hook” here like free speech, so judge’s have to use their own values
iii. Other places we’ve seen substantive due process before Lochner:
1. Dred Scott – slaves = fundamental right to property
2. Slaughterhouse cases dissent: said LA statute deprived butchers of property (freedom of contract and right to pursue their profession)
3. this idea was repudiated in New Deal
2. Skinner v. OK, 1942:  court strikes down sterilization statute that required people convicted of crimes (stealing chickens) to be sterilized.  Mélange of EP and fundamental liberty, right to procreation is fundamental, state cannot interfere.
3. Meyer v. Nebraska 1923, Pierce v. Society of Sisters 1925: parents have liberty interest to control the education of their children
a. These cases represent sphere of familial behavior that is protected by DPC, survives Lochner
4. Griswold v. Connecticut, 1965:  Ct statute prohibiting use of contraceptives by married people struck down as violation of due process – infringement on right to privacy.  State’s interest in fidelity doesn’t merit gov’t intrusion in marital bedroom.  This case applies only to the right of married couples to engage in sexual activity – no sexual freedom right.
a. The constitution creates “zones of privacy” - pneumbras:
i. 1st amend: right to associate
ii. 3rd amend: prohibition against quartering soldiers (right to private home)
iii. 4th amend: right against unreasonable search and seizure
iv. 5th amend: gov’t may not force person to surrender info to his detriment
v. 9th amend: enumeration of certain rights in const shall not be construed to deny or disparage others retained by the people
vi. Stewart and Black Dissent: nothing in constitution invalidates CT law, no general right to privacy in Bill or Rights or elsewhere in constitution.
b. Argument against creating “right to privacy” in penumbras: “expresio unius et exclusion alteris”: by making a list, the things that were excluded are not there are purpose, you can’t add things
c. How to find fundamental rights:
i. Traditional rights, general conscious of people
ii. Goldberg connects procreation to survival of humans: if gov’t were permitted to intrude, it could lead to demise of relationships that are crucial to our civilization
iii. Counterargument: we could have faith in democratic process – no democratic legislature is going to pass a law that will threaten civilization when majority of voters are opposed to it.
d. Seems like court does a form of strict scrutiny once is decides that a fundamental right is involved:
i. The nature of the state’s interest doesn’t justify the law – statute is not tailored to purpose of promoting marital fidelity (law is both under and over inclusive) and there are already laws on the books protecting marital fidelity (like race-neutral alternatives, if state has other means that don’t intrude on the right, then it should use those means).
e. Will judge’s use their own values to define fundamental rights?:
i. Goldberg: look for traditions that are so fundamental that no organized society could exist w/o them.  Historical inquiry
ii. Harlan: emphasizes tradition – “ordered liberty.”  Protects rights that belong to all free people – natural rights origins
f. Does court succeed in defining the DPC liberty w/o bringing back Lochner?:
i. Definition of our traditions changes over time.  Lochner arguably was doing the same thing – identifies a tradition that should be protected.  But this opinion is protecting interests of all, not just “capitalists”
5. Eisenstadt v. Baird, 1972:  right of unmarried people to use contraceptives established.  If freedom means anything then it applies to all people, married or not.  The decision to have kids is personal, state cannot interfere.  Reproductive autonomy – still not sexual freedom.
6. Theories of Fundamental Rights Adjudication

f. Fundamental Rights II: Abortion

i. Roe v. Wade

1. Roe v. Wade, 1973:  forces choice b/w personal autonomy and interest in human life.  State interest in human life is more compelling here, this is more serious institutional matter than Griswold (Griswold statutes were outliers, but when Roe was decided only 4 states had decriminalized abortion – women’s movement had made this an issue and there was beginning of relaxation of abortion restrictions.)  Striking down TX abortion ban was more significant than what court did in Griswold.
a. Blackmun’s opinion:
i. Historical analysis, Part VI:
1. looks at traditions w/ respect to historical practice
2. common law rule: before quickening (feeling movement of fetus), abortion was ok
3. 14th amend: when it was ratified, most states had laws overruling common law rule and not allowing abortion
4. uses history to show that abortion is something we have in our tradition?
ii. Part VIII: describes how court grounds decision in right to privacy
1. concept of privacy is broad enough to incorporate a woman’s decision to terminate a pregnancy
a. this is flipside of the right to have a family that is already protected – right to not be forced to have a family/child.
2. there are many costs associated w/ having kids that we should protect women from having to endure unwanted: medical/physical, psychiatric harm/distress (economic, stigma), social costs (unwanted kids), loss of opportunity (status of women – forcing them to have unwanted children constrains their life opportunities)
iii. Part IX: claims to remain agnostic on when life begins
1. TX says life begins at conception (if that is right, then fetus is person protected by 14th amend.  Competing EP interests – not clear who wins)
2. Blackmun says: after viability there is interest in protection of human life – it is potential human
a. State interest in pre-viability life is less than state’s interest in protecting mother in first trimester.  Risks of having child are more than risks of having abortion during first trimester.
3. line is viability:
a. pre-viability: fetus is imposition on mother – right against having your body conscripted for use by another
b. post-viability: b/c fetus can exist outside womb, woman is no longer technically being conscripted.  Difficult though b/c conscription hasn’t actually ended.
4. point of viability moves up in time line as technology develops so the right of the woman not to have a child moves further back in time
5. Blackmun weighs interests in various trimesters:
a. First trimester: mother’s health interest strongest
b. Second trimester: state’s interest in protecting mother’s interest – risk of abortion becomes greater than risks of childbirth.  State has compelling interest in protecting mother so it justifies regulation of some kind.  Potential life isn’t considered until viability (b/w 2nd and 3rd trimesters then)
c. Third trimester: potential life is fully realized state interest, justifies ban on abortion expect to the extent that abortion protects woman’s health
d. Defines the interest in the woman’s health and her relationship w/ her doctor
iv. 2 ways to think of woman’s right: (1) imposition/conscription (2) choice – then you don’t have to use viability line as much.
v. How should we balance interests, is there a better way than what Blackmun did w/ trimesters?
1. let legislature do it – different states can make different priorities
2. Blackmun’s hierarchy has collapsed as technology has advanced
2. Was Roe a Political Mistake?

ii. Challenges to Roe and Stare Decisis

1. Planned Parenthood of Central MO v. Danforth, 1976:  court struck down husband’s written consent law.  Ideally abortion decision would be made by both, but state’s interest in advancing marital relationship was not advanced by giving husband abortion veto.  Balance weighs in woman’s favor when the two interests conflict.
2. Akron, 1983:  court struck down regulation requiring abortions only in hospitals and an informed consent provision a lot like the one upheld in Casey.  
a. O’Connor Dissent: Roe trimester framework is on collision course w/ itself:
i. Abortions are safer now
ii. Trigger for health of mother is later in time
iii. Technology develops and viability is earlier
iv. Trimester framework collapses on itself
v. Proposes “Undue Burden” test here
vi. Signals that O’Connor might have reservations about Roe
3. Webster v. Reproductive Health Services, 1989: tide shifted.  Upholds statute banning any state resources from doing abortions.  States can control their own resources.  Plurality endorses significant reformulation of Roe framework – suggests that state can regulate in second trimester to protect life of fetus.  People believed it was just a matter of time until Roe was overturned (nobody on the court was satisfied w/ the way Roe was working).
4. Planned Parenthood of Southeastern Pennsylvania v. Casey, 1992:  abortion opponents thought Roe would be overturned when this case came up.  Plurality opinion by 3 republicans upholds “central principle” of Roe.
a. Makeup of court: O’Connor and Scalia added, Rehnquist now chief.  Powell’s swing vote was replaced by Kennedy.  Brennan replaced by Souter, Marshall replaced by Thomas.
b. Evolution of liberty interest:
i. Griswold: marital privacy
ii. Eisenstadt: decision to beget (get pregnant)
iii. Roe: right to not beget (women’s advancement, fundamentally personal interest, woman’s capacity to make decisions about herself)
iv. Casey: destiny of women placed in her spiritual imperative (form of decisional autonomy – “sweet mystery of life” understanding of the DPC) 
1. veers b/w specificity and general interest in autonomy.  Liberty interest has evolved to allow personal decisions by this time
c. Part IV: gets rid of trimester framework
i. Shifts balancing from weighing mother’s interest to state’s interest in fetus’s viability.  Court reaffirm’s central holding of Roe – viability line
1. abortion is right to not have your body conscripted by state, but it is also about putting child into the world and the phsychological and emotional issues that brings (whether or not to create this emotional attachment to a human being in the world)
a. range of protection from woman’s body to protection of decisions in general
2. court justifies abortion restrictions in light of the state interest in protecting the unborn child – state can’t ban abortion but it can regulate interest in protecting women and interest in fetal life before viability
d. Part V: court says restrictions like 24 hour waiting period and required information for women are ok restrictions but husband consent is not.
i. More weight/emphasis placed on implications of status of women in relationships (gender equality) over poor women (affected by 24 hour wait)

ii. Economic constraints less important to ct, compared to privacy rights of women
e. Casey Doctrine: before viability a woman has a right to terminate her pregnancy.  Law that is designed to promote the interest in fetal life is permissible as long as it is not an undue burden or places a substantial obstacle in her way.  Fetal interest is now recognized the entire time.  After viability, the state can ban abortion, but they have to make exceptions for life/health of mother.
f. Part III: Stare Decisis – binding force of Roe v. Wade
i. Seems to suggest these justices would have decided Roe differently, but maybe they’re just trying to insulate themselves from criticism (Kennedy went w/ the plurality b/c Souter convinced him that court legitimacy depended on upholding Roe)
ii. Plurality says overturning Roe would severely weaken court’s ability to exercise its judicial power in gov’t and undermine the rule of law
iii. Court doesn’t want to look like its responding to political pressure or that its changed its mind b/c of new appointees (changing justices shouldn’t change meaning of constitution)
1. they need a “compelling reason” to overturn Roe
iv. problem with this analysis:  court have overruled its precedent before!
1. West Coast Hotel and Brown
2. court comes up w/ criteria for when overruling is ok:
a. “unworkable” – like pre-New Deal Commerce Clause cases (indirect v. direct – formal doctrinal categories)
i. National League of Cities “traditional gov’t function” test overruled by Garcia.
ii. Court here says Roe is workable (but trimesters aren’t really) – Casey upholds viability aspect which is clearer line so maybe it is workable.
b. Reliance – people rely on Roe, plan lives based on fact that they can get abortion.  Roe lead to reorganization of social structures (sexual revolution, women’s equality – Roe is important for these)
i. But by 1992 very few people were relying on Roe b/c they thought it would be overturned w/ the new appointments
ii. Plus Webster suggested that Roe was significantly curtailed anyway (abortions are now a lot less frequent and harder to get)
c. Doctrinal obsolescence – Roe isn’t obsolete (bodily integrity claim is based in common law, free from battery and to refuse medical treatment, and in court’s precedent.  Substantive due process from Griswold.
d. Changes in Facts: facts haven’t changed for Roe
i. Plessy to Brown: segregation does impose a stima
ii. Lochner to West Coast: unregulated markets didn’t work well to ensure minimum human welfare
iii. Maybe these also had to do with the political pressure that resulted from change in time - So not really that facts changed; it’s just coming to the realization of what is justified; by the time of Brown, enough has happened in political sphere, that Court is willing to change; it’s not the change in the facts themselves

iv. Court uses the word “facts” b/c it wants to promote the idea that the Court has maintained its same values over time; just ruled differently b/c of different circumstances.

g. Court doesn’t want to seem like it’s making political judgments; just applying principles
i. Compare Roe reliance interest w/ Brown and West Coast:
1. West Coast: reliance interest in running your business as you saw fit, more traditional kind of reliance interest
2. Brown: major reliance on Plessy, then entire south was structured on separate but equal doctrine
3. is there defensible distinction?  West Coast and Brown weren’t really overturned on reliance issue, the facts had changed.  If you have 1 of 4 criteria, its ok to overturn (don’t need all)
h. Scalia wants to overrule Roe; take a more federalism based approach

i. Allow state legislatures to make these political decisions

ii. He thinks Court has done harm by continuing to precede in this direction

i. Rehnquist: the inability to recognize a wrong decision actually undermines Court’s legitimacy more than not following Stare Decisis
j. things to think about in Roe/Casey context:
i. would gender discrimination be a better basis for Roe rather than this substantive due process extension of Griswold 
ii. battle has moved: (1) what kinds of restrictions are allowed pre-viability and (2) partial birth abortions – court struck down Nebraska statute b/c it wasn’t clear and it didn’t have exception for “health” of mother (although it did for “life” of mother) – this overturned in Carhart?
iii. Abortion funding cases: court has repeatedly made clear that if state or federal gov’t withdraws funding for abortion or counseling that recommends abortion as an option that is ok constitutionally
k. Though right to abortion is recognized in Casey, states have been able to regulate it almost out of existence.  Some hospitals voluntarily gave it up.  Now abortion is a right primarily for women who have means.
5. Gonzales v. Carhart, 2007:  no more health exception required.  O’Connor leaves and Alito comes.  Congress bans D;X (intact) procedure federally w/ no health exception and the court upholds it (despite previous ruling on Nebraska statute).  Kennedy admits that Congress was wrong (there was disputed testimony about if this procedure is necessary) but resolved the disagreement in favor of the ban.  Court says since there is disagreement, we don’t need health exception.  This is consistent w/ Casey b/c it is a way for the state to use its voice to express its interest in the fetus’s life. 
a. Ginsberg:  no fetus is saved, people can still use the other procedure (may be more risky for women).  Ginsberg doesn’t want this procedure banned, this we should just inform women.  The women protection rationale has now made its way into the court’s doctrine but it is the same thing the court said in sex discrimination cases is not allowed (idea that women cannot make good decisions or are weak and need to be protected from things that might harm them)
b. Stare Decisis: Kennedy tries to reconcile this w/ previous opinions, he dissented in Steinberg and wrote majority here (CRods doesn’t think he makes a good distinction).
g. Fundamental Rights III: Sexual Orientation

i. Substantive Due Process and Equal Protection

ii. Bowers v. Hardwick, 1986:  D arrested in home for violating sodomy statute.  Court says the right to privacy does not connect to sexual autonomy that doesn’t hurt third party.  
1. White: no historical right to homosexual sodomy (prefiguring Glucksburg case)
2. Blackmun Dissent: references tradition.  This is protected interest – notion of not invading the home.  State can’t dictate certain aspects of your personal life that don’t have implications on 3rd parties.
iii. Romer v. Evans, 1996:  amend prohibiting special rights for homosexuals added to CO’s constitution struck down b/c it takes away anti-discrimination protection from a group of people.  Denies gays the ability to get protection from the legislature.  
1. State’s interests (respecting people’s freedom of association, Scalia thinks states should be able to protect traditional sexual relationships against strong political minority, state wants to conserve resources to fight other forms of discrimination).
a. Under rational basis: we wouldn’t second guess the “conserve resources” claim – state can make up its interests and the court can make it up for them.  Protection of freedom of association is also ok under rational basis.
2. Kennedy claims to apply rational basis: not ready to give heightened review to this class, might be worried about implications of heightened review for sexual orientation classifications (implications beyond what he intends in this case – gay marriage).
a. If Kennedy were actually applying rational basis, this statute would pass.  Kennedy strikes it down though b/c it is slippery slope against homosexuals – amend was implemented by desire to harm the group (singles out particular group to prevent them from getting anti-discrimination protection)
b. Even though court won’t give heightened review, it still thinks the group should be protected.
i. In Reed v. Reed, 1971: court wasn’t ready to go to heighented review yet but still wanted to strike down statute.

ii. Court is toying w/ idea of heightened review, might be considering making gays suspect class.  

c. Rational basis w/ teeth cases: Romer, Reed v. Reed, City of Cleaborne (mentally handicapped), Moreno (hippies)

i. in these cases, the court found that state legislature was targeting and disadvantaging a group of people, but the court didn’t want to give them heightened review.  Court strikes down state action w/ a little heightened review, but not actually explicit heightened review.
iv. Lawrence v. Texas, 2003:  court explicitly overrules Bowers, strikes down TX law prohibiting sodomy.  Court chooses to overrule on substantive due process grounds (instead of Equal Protection path started in Romer – O’Connor says the TX law is designed to discriminate).
1. Kennedy/Blackmun defines liberty interest: (1) spatial (2) decisional/transient interests.  Roe recognizes woman’s right to choose her destiny, this relates.  Understand this as right to intimate association.
a. We don’t want the same definition of liberty that existed in 1790, times can blind us to truths we later come to see, we shouldn’t be bound by previous people’s blinders.  Court plays an important role in moving society forward (looks at foreign judgments), court is active participant in advancing society’s judgments.
b. How do you stop the personal autonomy thing from being a slippery slope?  Kennedy emphasizes last 50 years.  Trends suggest that this falls into the personal autonomy right w/o including all the things Scalia thinks might go into it (lots of states got rid of sodomy laws and they were under-enforced anyway).  Tries to undermine the historical arguments made in Bowers.
2. White: narrow framing w/ focus on history
3. think about how to distinguish Bowers (overruled) from Roe (Casey didn’t overrule).  Workability, Reliance, Erosion, Changes in Facts…
4. Standard of Review:  heightened review but not strict scrutiny.  Kennedy doesn’t use language of “fundamental right” but still recognizes the right as such – suggests that something of a fundamental nature is at stake so morality cannot restrict the right.
a. Scalia says no to heightened review (afraid of implications of giving heightened review to gays – thinks door to gay marriage is open after this)
i. But maybe states can still have an interest in heterosexual marriage
1. having kids? Not really, old and infertile people marry and married people are not required to have kids
2. marriage gives benefits that the state might not want to give gay couples.  State interest in not diluting institution of marriage (keep it meaningful, marriage is primarily for making families – but is this continued moral disapproval?)
a. claim that children of gay couples would be better off if their parents had marriage benefits, but lots of people are single parents w/o those benefits and we permit that despite potential harm for children.
3. if state can’t use moral disapproval to protect its interest in heterosexual-only marriage, it might have to allow gay marriage
5. compare to race and gender cases:
a. there was social consensus for gender cases that did not exist for race cases
b. race: history of discrimination is based more on animus and less on actual reasons/differences
c. there is not rational basis for discriminating against homosexuals like there is for other forms of discrimination (pedophiles)
d. discrete minorities: homosexuality is not as obvious – connects back to Kennedy’s concern for dignitary interest (right to have fundamental aspect of yourself recognized by public)
v. Doctrinal Erosion:  Bowers and Roe doctrines have been eroded 
1. Motivation of animus against gays is something a law cannot do.  There is not a state interest other than morals.  Moral condemnation is not sufficient to target a class of people.
2. Casey: the definition that Kennedy relies on has been eroded by Glucksburg
a. Scalia says Glucksburg eroded Casey.  Glucksburg uses history to reject fundamental right to assisted suicide.  Cases recognized a right as fundamental that wasn’t in history (abortion).  These are somewhat inconsistent methodologically.
3. Bowers was eroded by Romer:
a. Bowers: sodomy not fundamental right, no deep rooted historical right
b. Romer: defined right to homosexual sodomy.  Says amend 2 is based only on animus (moral disapproval) – this erodes the part of Bowers that says moral condemnation is ok.  There is at least ambiguity now about if moral condemnation is an appropriate state interest in homosexual sodomy.
4. How can we reconcile these 2 erosions?
a. Glucksburg was dealing with a specific interest that didn’t include animus for a particular group of people.
b. Kennedy considers erosion of Bowers by Romer more heavily than the erosion of Casey by Glucksburg b/c of how he defines the nature of the interest.
i. he says the liberty interest is a right to engage in sexual conduct and personal intimate relationships are recognized in history.  There is no general principle recognizing the right to assisted suicide.  There is more public reliance on the Romer erosion than in the Glucksburg one.
vi. Sexual Orientation as a Suspect Classification

vii. Goodridge v. Department of Public Health, MA 2003:  MA court allows gay marriage.  Doesn’t say if we’re dealing w/ fundamental right or equal protection b/c it claims to use rational review.
h. Fundamental Rights IV: Facing Death

i. Washington v. Glucksberg, 1997: important for Rehnquist’s conception of substantive due process.
1. common law: no basis for allowing assisted suicide.  Souter doesn’t want rights to be frozen, wants to leave open the possibility of evolution but finds that we’re not at the point where we can recognize this interest under the DPC.
III. Legislative and Adjudicative Enforcement of the Fourteenth Amendment

a. The Reconstruction Power

b. City of Boerne v. Flores, 1997:  court strikes down provision of religious freedom restoration act as it applies to states.  Church wanted to expand but historic laws say no b/c building is historic.  Issues was if Congress was justified in redefining religious freedom under RIFRA.  Court says Congress has exceeded its mandate under section 5 of 14th amend (gives Cong power to enforce sec. 1, most of bill of rights, against states).  Court conceptualizes “enforce” as remedial power – RIFRA is not remedial (it reinterprets the meaning of the free exercise clause).
i. Why don’t we want to allow Congress to redefine rights?  Marbury says its duty of court to say what law is.  If court is final view on constitution then we can’t let Congress change what court says.  Depends on the conception of the role of court:
1. fixed law that doesn’t change when new interests or elections influence Congress (adhere to traditions and concepts rooted in basic principles of ordered liberty)  we want settlement at some point (don’t want to allow views to go back and forth for all time)
2. but maybe we should allow Congress to do this – legislation is hard to pass and it reflects strong view of Congress and the people – perhaps we should let that prevail
c. Smith, 1990: denied group of Native American peyote users exception from drug laws.  Generally applicable law (drugs) cannot have exceptions carved out.  Law is not targeting religions or its free exercise, it is general health and safety law.
i. O’Connor Dissent says religious practices should be exempted.
ii. Congress passed religious freedom act saying Smith was decided wrong – in cases that burden religious exercise, the court must use Strict Scrutiny (state must have good reason to burden religious exercise).
d. Nevada v. Hibbs, 2003:  §5 allows Family Medial Leave Act.  Understand how the court, beginning in Boerne, is declaring its authority to define substantive constitutional issues regardless of §5’s role allowing Congress to enforce §1.
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