\\ general principles //
1) PURPOSES OF NY PENAL CODE, FROM § 1.05
a) proscribe conduct which unjustifiably and inexcusably causes or threatens substantial harm to individual or public interests (RETRIBUTIVISM).

b) give fair warning of the nature of illegal conduct (NOTICE)

c) define the act or omission and the accompanying mental state (LEGALITY PRINCIPLE)

d) differentiate b/w serious and minor offenses and prescribe proportionate penalties (PROPORTIONALITY—RETRIBUTIVISM)

e) provide appropriate public response to offenses (RETRIBUTIVISM)

f) Insure the public safety by preventing the commission of crimes…through sentencing and rehabilitation (UTILITY & REHABILITATION).

2) CONSTITUTIONAL ISSUES OF CRIMINAL LAW
a) Legality

b) Privacy (most robust in the area of sex and gender)

c) Actus Reus 
d) Mens Rea

e) Ignorance of Law (Lambert, Albertini)

f) Proportionality
3) LEGALITY
A reasonably specific criminal law must exist before any act can be criminal.  “No crime without law, no punishment without law.”
1. no ex post facto crimes (forbidding retroactive criminalization) – Constitution Article I § 9(3)

2. a vague law can be challenged.
a) General Rule: if the individual defendant would be offended and unduly prejudiced by a new law, you cannot retroactively apply it.
i) Legislature cannot pass a law criminalizing behavior that was not criminal when performed.
ii) You can only hold a person to the level of punishment in place at the time of the behavior.
iii) Suppose a behavior gets the death penalty.  Then, the legislature decides that the behavior should only warrant 1 year.  This does not violate the principle.  The individual defendant would not care.
iv) Certain rule of evidence changes later, making it much easier to convict.  Can prosecutor apply this new body of evidence law?  Improper.

b) Shaw v. Director of Public Prosecutions (Eng. 1962) p. 290
i) FACTS: Shaw published prostitution directory.  He was charged with “conspiracy to corrupt the public morals,” despite the fact that prostitution was legal.

ii) FOUND: guilty.

iii) MAJORITY: Viscount Simonds and Lord Morris agree – though the Parliament had not declared it illegal, the common law rises to account for the multitudinous ways in which the wickedness of man represent themselves.

iv) DISSENT: Lord Reid points to judicial abuse – common law crimes erase a person’s certainty that what he or she does is legal/illegal.  Vagueness will allow diff. juries to impose their moral standard.
v) PROBLEM: There is no moral consensus to define vague “against public morals” laws.
Three lessons from Shaw

1. judges should not create new crimes

2. criminal law may operate only prospectively
3. crimes must be defined w/ sufficient precision to serve as a guide to lawful conduct
c) Keeler v. Superior Court (Cal. 1979) p. 294
i) FACTS: Keeler stomped his ex-wife’s belly saying, “I’m going to stomp it out of you,” causing miscarriage.

ii) FOUND: not guilty

(1) Penal Code § 6 – “no act is criminal or punishable except as prescribed by this code…”

(2) Penal Code § 187 – “human being,” dating back to common law adoption of the murder statute, meant a “person born alive.”  

(3) Conclusion - § 187 does not encompass feticide, and Calif. cannot judicially create the crime.

d) Bouie p. 295 – two blacks sat in a café in S. Carolina.  When they refused to leave when asked, they were arrested for violating a trespass statute prohibiting entry “after notice” forbidding such entry.  No signs were posted in the café.  S. Carolina S.C. upheld conviction.  U.S. Supreme struck it down as a violation of due process in that fair warning of illegality was not given.
e) State v. Miranda (Conn. 2000) – Live in boyfriend did nothing to stop gf’s abuse of children.  Common law interpretation of a “good Samaritan” statute did not include duty to act when not married.  No conviction.

Void-for-Vagueness Rule

Void for vagueness b/c it 

(1)“fails to give a person of ordinary intel fair notice that his contemplated conduct is forbidden by the statute, and 

(2) because it encourages arbitrary and erratic arrests and conviction.  

(Papachristou (U.S. 1972) – “rogues, vagabonds, wanton and lascivious persons…”  An interracial couple was arrested for vagrancy. )

f) Morales v. City of Chicago (U.S. 1999) p. 300
i) FACTS: a vagueness challenge to Chicago’s Gang Congregation Ordinance.

ii) RULING: void for vagueness

(1) No sufficient notice – “to remain in any one place with no apparent purpose” has no meaning to the individual engaging in such conduct, since his “purpose” will be determined by an observing officer.  **Generally, loitering statutes have been held invalid unless tied to a second element of the crime.
(2) Arbitrary police activity – There is a req’t that a legislature est. minimal guidelines to govern law enforcement.  The statute does not define the behavior that police are to prevent.  In fact, it req’s the police to issue a dispersal order prior to making any inquiry as to activity.  The statue req’s no harmful purpose and applies to non-gang members as well.
g) NOT ALL VAGUENESS WILL VIOLATE LEGALITY – degree and reasonableness
i) Nash v. United States (US 1912) p. 299 – crimes depending on “degree” do not depend on an individual man’s valuation of such degree, but rather on the objective reasonable degree.  As such, conviction for obstruction of trade under Sherman Anti-Trust upheld, despite the fact that “honest” but bad judgment can land you in jail.

(1) NOTE: in business there is accepted, conventional practice.  We are not as concerned with legality when there is no controversial moral interpretation.
ii) United States v. Ragen (U.S. 1941) p. 299 – the fact that a statute is framed as to required a jury to determine a question of reasonableness is not sufficient to make a statute too vague.
Loitering Statutes

NY Penal Law § 240.35
MPC § 250.6 (p. 1097)

h) strict construction – 
i) NY Penal Law § 5 – The general rule that a penal statute is to be strictly construed doesn’t apply, but the provisions herein must be construed acc. to the fair import of their terms to promote justice and effect the objects of the law.

ii) California agrees w/ NY

iii) Common law judges historically strictly construed b/c all felonies involved the Death Penalty.

4) SCOPE OF CRIMINAL LAW – WHAT TO PUNISH?
Purposes of Criminal Law
1. Retributivism – a retrospective purpose

2. Deterrence (special & general deterrence)

3. Protection and Incapacitation – a utilitarian argument

4. Reform

NOTE: Reform and Prevention are the driving forces behind the American “penitentiary” system.
a) Retributivism – expresses our moral opprobrium for transgressive acts.
i) American penal follows weak retributivism – 

(1) must punish only the guilty (based on normal, human standards)
(2) punishment must be proportional

ii) Strong retributivism is best embodied by Kant – doing something morally wrong is necessary and sufficient for punishment – an eye for an eye philosophy (Lex talionis) where the nature of the crime gives rise to the nature of the punishment – cannot punish the innocent.
iii) Herbert Morris (p. 109) – weak retributivist who sees crime as a breaking of the social K and an unfair advantage.  Criminal justice simply seeks to reinstate that balance by removing that advantage and compensating for it.

iv) Jeffrie Murphy (Marxist) p. 110 – retributive theory is misapplied b/c not all people benefit equally from society.

v) Jeremy Bentham p. 110 – General object of law is to augment total happiness of society.  As such, no punishment when:

(1) groundless

(2) inefficacious

(3) unprofitable

(4) needless

vi) Michael Moore p. 114 – makes Bentham’s argument more palatable: “mixed theory” argues that punishment is deserved when achieves a net social gain and the prisoner deserves it.

b) Deterrence
i) Special deterrence – what levels of punishment will deter this particular individual

ii) General deterrence – what levels of punishment will drop the crime rate across society

iii) CRITICISM – “objective guilt” projects, like those in Stalinist Russia, can certainly deter crime.  However, they are manifestly unjust.  Some scholars do not think deterrence is a valid aim of the criminal justice system.

iv) Certainty of punishment is more effective at lowering crime rates than severity of punishment.

v) Anandeas (p. 122) – the most effective deterrent is moral inhibition, when norms become internalized in the subconscious.
c) Protection and incapacitation
i) upon the assumption that someone who commits a dangerous crime is likely to do so again, we seek a level of punishment that will sufficiently protect society from the dangerous criminal

ii) “False positives” problem (p. 133) – how can we really tell who is going to commit another crime (esp. as the prisoner ages)?  Even if we fine-tune punishment based on assumptions about prisoners, this can cause disparate and unfair treatment.
iii) John Diiulio p. 130 – calculated the cost to society that the average criminal imposes and weighed it with the cost of keeping them in prison, concluding that “prisons are a bargain.”
d) Reform
i) Moral Theory – very ancient idea that involves subjecting the criminal to some form of punishment or institution that will penetrate their narcissism, and allow them to see their moral transgressions.

ii) Therapeutic Theory – popular in American penal philosophy, whereby we seek to “heal” the socially diabolical.

(1) we are very skeptical of reform…it doesn’t work.  People change only if they want to.

e) Regina v. Dudley & Stevens (England 1884) p. 135

i) FACTS: Sailors eat an “innocent and unoffending boy.”  It was clearly intent to kill murder, but was there necessity involved?

ii) FOUND: guilty, death sentence (w/ subsequent pardon by the Queen).  

iii) REASONING: convicted on a theory of retributivism.  Britain convicts because they want to show the world that they possess democratic values.

(1) NOTE that there was no need for deterrence, protection, nor reform.

iv) CRITICISM: The opinion says the men are not morally guilty, yet does not make a legal distinction.  It therefore relies on the ethics of supererogation, where we compare men to heroes and saints.  This is the definition of injustice, as we create norms that we cannot live up to.
f) United States v. Bergman (2d Cir. 1976) p. 140 – J. Frankel.
i) FACTS: Bergman, a wealthy NY Jew, ran a slum ring of convalescent homes.

ii) FOUND: guilty and sentenced to 4 months.

(1) weak retributivism – this is the main theory whereby we impose punishment.  Bergman so offends our morality.  We also seek horizontal equity…if we’re going to send drug offenders to prison, Bergman, who incites our resentment as much if not more, must go too.

(2) general deterrence – yes!  we want to send a message to the silver-spoon New Yorkers.

(3) incapacitation, specific deterrence, and reform – none here.  Frankel is old and has been subjected to public humiliation.

iii) LIBERAL HUMANISM – Frankel and others do not believe that the prison system is capable of reform.  As such, they seek to justify punishments on weak retributivist values.  They also wish that prison sentences be shortened and standardized.

g) State v. Chaney (Alaska 1970) p. 143

i) FACTS: the lower court judge seemed to be “winking” at the Defendant, who un-contestedly, and with no remorse, raped a woman.  He was given only a one year sentence.

ii) RULING: Sentence Extended.

iii) REASOINING: Although higher courts usually give supreme deference to the sentencing of the lower courts, it was clear from the record that the trial judge’s sentence did not confer gravity of the offense (actus reus) nor mental culpability (mens rea).

(1) Retributivist – one year sentence does not reflect the seriousness of the harm inflicted.

(2) Deterrence – how can you tell men that they must wholly consider their actions if you allow them to get off easy.

(3) Incapacitation – Chaney has no remorse, & there’s a good chance that he will rape again.

(4) Reform – The court still believes in reform, and one year in jail, a slap on the wrist, really, is almost endorsing his crime.  The court also wishes to assess whether any special treatment is needed for reform.

h) United States v. Jackson (7th Cir. 1987)
i) FACTS: Jackson is released from prison and he instantly robs a bank.  The lower court gave him life on account of his career criminal-hood.  

ii) RULING: upheld.  Easterbrook has no authority to alter the sentence.

iii) CONCURRENCE: Posner says he would not have handed down the life sentence.  As far as deterrence and reform go, the assertion is that men age out of crime.

i) United States v. Johnson (2d Cir. 1992) p. 153 – J. Frankel 
i) FACTS: Ms. Johnson and her accomplice were arrested for inflating paychecks at the Bronx V.A. Hospital.  She was sentenced to 6 months of home detention and 3 years of supervised release after the judge considered her family situation (she was taking care of 4 kids).

ii) RULING: Affirmed.  The Sentencing Act of 1984 allows a District judge to take into account factors “not adequately taken into consideration by the sentencing guidelines.”  Ordinary family circumstances won’t trigger this exception, but extraordinary ones will.  The departure, in this case, does not reflect a lessoning of culpability on Johnson’s part, but we decrease b/c we do not want to wreak extraordinary harm on the family.

iii) PROBLEM: gives rise to issues of disparity.
j) Importance of the theories
i) Constitutional stage – 8th Amendment req’s proportionality (clearly a retributivist idea).

ii) Legislative stage – laws should respond to changing moral indignation

iii) Prosecutorial stage – prosecutors will choose to prosecute those crimes that offend moral judgment

iv) Sentencing stage – focuses on deterrence, egregiousness of the crime, possibility of reform, and required protection for society at large.

v) parole stage – reformed?  Still a danger?

Penal Code Views p. 102

MPC § 1.02  - matches fairly closely to NY Penal Law’s

NY Penal § 1.05

California §1170 – “The purpose of imprisonment for crime is punishment…”

Other Issues:  

1. Sexually Violent Predator Laws – considered civil measures Kansas v. Hendricks (U.S. 1997) (see p. 100).  See also “Meagan’s Law,” next page.

2. Criminal or civil punishment?  A punishment should be judged as criminal if it (1) involves an affirmative disability or restraint, (2) whether it has historically been regarded as a punishment, (3) whether its operation will promote the aims of punishment—retribution and deterrence… see p. 100 for remainder.

5) SCOPE OF CRIMINAL LAW – WHAT TO PUNISH?
RULES FOR EXAMINING CRIMINALIZATION OF ACTS

1. must always look at (a) harm to self, and (b) harm to others.

2. in order to abridge a core private right, a compelling state (secular) interest must be given.
a) Critical Works
i) The Honest Politician’s Guide to Crime Control, Norval Morris (1970) – argued that the criminal justice system was overextended, and that several categories of crimes should be decriminalized.  Two justifications: (1) complainant-less crime are hard to prove ($$$); (2) We don’t want to encourage “snitching” in a free society.  Categories of suggested decriminalized crimes:

(1) Drunkenness

(2) Narcotics

(3) Gambling

(4) Vagrancy

(5) Abortion

(6) Sexual crimes: adultery, statutory rape, sodomy, porn, bestiality, bigamy, etc. 
Dangers of Over-criminalizing – reasons to limit crimes are:
1. lack of consensus about what conduct is immoral;

2. lack of respect generated for law when laws no longer reflect a change in social morality;

3. dangers of discriminatory enforcement;

4. diversion of prosecutorial resources;

5. ineffectiveness of the law in deterring behavior.
ii) Wolfendum Report (Great Britain – 1957) 

(1) Empirical findings of alleged harms (particularly from consensual male-male gay sex):

(a) no particular evidence of pathology.

(b) no evidence of unhappiness relative to hetero men (i.e. no harm to self).

(c) Don’t see empirical threats to others.

(d) No higher evidence of involvement with the young

(2) Conclusion: no longer any reason to criminalize gay sexuality.

(a) All that seems to be criminalizing gay sex is a strong “distaste” for it.  Acc. to Mills, this cannot be enough.

(3) “Law should offer freedom of choice and action in matters of private morality.”
iii) Lord Devlin – Conservative British Judge The Enforcement of Morals
(1) Consent - argued against homosexuality on the grounds that “consent” is never a defense in the realm of criminal law
(a) HLA Hart responds: Yeah…but there’s no harm.

(2) Tradition argument – Anglican tradition is a web that has been spun against homosexual activity.  Unravel one thread, and all of tradition will fall.

(a) Response: you’re nothing but a conservative judge invoking a “Tradition” that has already collapsed.

(3) Majoritarian Argument – in order to have true democracy, we need a moral majority.

(a) Response: inherent problems exist for a constitutional democracies—this imposition has been used to endorse slavery, sexism, genocides, you name it baby, I’ll justify it.

b) Bowers v. Hardwick (U.S. 1986) p. 158
i) FACTS: Defendant charged with violating a Georgia statute prohibiting sodomy and oral sex.  The statute applied to both men and women, and was challenged and made it to the Supreme Court.

ii) RULING: statute upheld.

iii) JUTICE WHITE: analyzed two avenues of fundamental private rights:
(1) rights such that without them “neither liberty nor justice would exit if they were sacrificed” – found no problem in the statute on these grounds.

(a) PROBLEM: relying on Tradition will never enact change (slavery, sexism, etc.).

(2) rights that are “deeply rooted in the Nation’s history and tradition” – Tradition has spoken for centuries against homosexual sex.

iv) JUSTICE BURGER: pointed to Judeo-Christian tradition.

v) DISSENT: argued that the right was not “to engage in homosexual sex,” but rather the fundamental right to privacy.

c) Griswold v. Connecticut (1965) – statute criminalizing the sale and use of condoms b/w married couples was struck down.  Tradition no longer supported the law, and the fundamental right to privacy greatly outweighed the value of the law.
d) Roe v. Wade / Casey v. Planned Parenthood of PA – the right of a woman to decide if she wants to form an intimate bond with a child outweighs any compelling secular reason to prevent her from making that decision.  

Right to die cases.

NOTE: Passive euthanasia is letting someone die (i.e. removing life support), whereas active euthanasia involves giving someone a lethal dose.

e) Lawrence v. Texas (2003) – Justice Kennedy’s opinion:

i) FACTS: Challenge to a TX statute targeted at criminalizing gay sex.
ii) precedent
(1) The S.C. is Romer v. Evans: struck down a Colorado amendment directed at homosexuals as a violation of the Equal Protection Clause

(2) European Court of Human Rights – Dudgeon v. U.K. – 5 years before Bowers was decided, struck down the legality of prosecution directed at homosexuals.

iii) history
(1) Kennedy points to the whole history that is hostile to non-procreative sex (not necessarily homosexuals).  Basically, Tradition is not necessarily homophobic, just anti-sexual.

(2) Once the prosecution of hetero sex acts falls away, then we can no longer uphold any argument that suggests that homosexuals shall be targeted for “crimes” that heterosexuals are no longer targeted for.

iv) normative argument
(1) shift in American attitudes toward race began in the belly of the Supreme Court.  They’ve also played a pivotal role in sex discrimination as well.

(2) Richards asserts that the S.C. often makes a statement that advances our sense of justice in a way that majoritarian legislature cannot (although not always).

v) O’CONNOR: states that this is clearly an Equal Protection violation.

f) Cruzan v. Director, Missouri Dept. of Health (U.S. 1989) p. 832 – Rehnquist 

i) FACTS: parents asked that their vegetative daughter be removed from life support.  Mo. refused the request, citing no evidence that the daughter so wished.  A roommate testified that the daughter had expressed a desire to be removed from life support were she to end up a vegetable.  This was ruled, in the lower court, inadequate and far short of a “living will.”

ii) RULING: affirmed.  State is free to req clear and convincing evidence of the patient’s consent.
iii) REASONING: Rehnquist cites Due Process protection of the 14th Amendment, and uphold Mo.’s statute on the grounds that their safeguards are necessary to prevent abuse.
iv) ISSUES:

(1) competing concepts of the right to life:

(a) It’s my body, and I should be allowed to die should I choose. [Doctrine of informed consent (right to know what you’re surgeon is going to do to you) – patient can refuse medical treatment.]
(b) Society’s interest in keeping people alive, and whether that outweighs your personal right to life.

(2) how do we justify the expensive “symbolism” of keeping one alive?

g) Washington v. Glucksberg (U.S. 1997) p. 834

i) FACTS: someone so ill that they cannot even take the dose themselves.  If a Dr. were to aid a suicide, s/he would be brought up on criminal charges.
ii) RULING: Rehnquist’s process in arriving at the decision to maintain the illegality:

(1) History and public opinion: suicide has always been hated in America

(2) Abuse potential:

(a) Bureaucratic worry: once assisted suicide is commonplace, the proposed safeguards that are in place (like in the Oregon law) may be overlooked routinely.

(b) Madcap Kevorkian worries: unethical docs that will kill people if they’re a little depressed.

(c) Vulnerable worry: hideous motives that seek to eliminate an elderly person, who is ill, yes, but doesn’t necessarily wish to die.

(d) Misdiagnosis?  Beating the odds?

iii) CONCURRING OPINIONS: If there were to be an appropriate case, they would not hesitate to dismiss criminal charges against a doctor.  What kind of case are they talking about?

(1) If the only way to stop the pain were to escalate the painkiller to the point of death, the court would never convict a doctor for the charge of active euthanasia.

(2) So, the court recognizes an underlying ethical problem.

NY Penal § 125.15(3) – assisted suicide statute
Other issues: 

1. Maternal fetal abuse (p. 170) – involves balancing harm with right to privacy and sympathy to the drug addicted woman.

2. Products Liability (p. 170-1) – to what extent should the criminal be involved?

3. NY State Task Force on Life and Law 1994 (p. 839) concluded that dangers of legalizing assisted suicide far outweigh any possible benefits.
4. Corporate Crimes (pp. 650-2 and 670-1).
6) BASIS OF CRIMINAL LIABILITY
ACTUS REUS

Crimes require a voluntary act or omission
Involuntary Acts – Automatism does not constitute a voluntary act.:


1. reflexes or convulsion, including epilepsy


2. unconscious or somnambulism


3. being physically carried/forced – or movement of defendant by another.


4. possibly hypnosis in some jurisDs 

Omissions – Failure to help is not an act unless there is a legal duty to do so by:


1. applicable statute


2. status obligation


3. contractual relationship


4. commencing aid, or


5. creating the risk
Provisions
MPC § 2.01(1) p. 175 and 177 (recommending civil commitment for unconscious harmers)
a) INVOLUNTARY ACTS
i) Automatism – 
(1) People v. Newton  (Cal. 1970) p. 175
(a) FACTS: struggle for the gun with the cops, & homicide while D had “blacked out.”

(b) RULING: jury was allowed to hear evidence as to the D’s unconscious state, and, if they believe him, can find that no actus reus existed.
(c) NOTE: Freudian unconsciousness or subconscious motivations are not adequate to negate a culpable actus reus.  Uncontrollable impulses and inability to remember do not infer lack of actus reus.  Unintentionally harming is not necessarily involuntary—think criminal negligence. (Bratty v. Attorney-General (Eng. 1963).
(2) People v. Decina (NY 1956) p. 179
(a) FACTS: D, knowing that he was subject to epilepsy, got in his Buick and went for a drive.
(b) RULING: he was deemed NEGLIGENT for disregarding what he knew to be risk of loss of consciousness and possible injury to others.
ii) Somnambulism – 
(1) Mrs. Cogdon Fact Pattern – she murders her daughter while sleepwalking.  Smashes her with an axe right on the head.  She says she was dreaming about North Koreans.
iii) Movement by another – 
(1) Martin v. State (Alabama 1944) p. 173
(a) FACTS: Martin convicted of being drunk on a public highway.  Cops had taken him onto the highway.

(b) RULING: Actus reus of “being drunk in public” cannot be proven if defendant was forcibly taken into public.

(2) Winzar v. Chief Constable of Kent (England 1983) p. 174 – Police carried a drunk from the hospital to the road.  The words “found drunk” in the statute were interpreted as “perceived to be drunk,” and voluntary presence in public was not necessary.
iv) Hypnosis – see p. 178
v) Possession – Majority courts, as well as MPC (p 177) find possession as a voluntary act only if the possessor is aware, even if the statute is silent.  Other courts hold that, if the penalty is not too severe, the D should have known.

b) OMISSIONS
i) Status Requirements
(1) Pope v. State (Maryland 1979) p. 183

(a) FACTS: Mrs. Pope was with Melissa Norris, who in Pope’s presence tore and beat her infant child Demiko Norris.  The child died in the night.  Pope did not report the crime, nor did she call an ambulance.

(b) RULING: evidence was not sufficient to prove that Pope came within the culpable status of “in loco parentis” specified by the statute.  Therefore, no felony.
(2) People v. Heitzman (Cal 1994) p. 190 – elder abuse statute construed narrowly to find only those who participated in abuse guilty.  As such, daughter was not guilty under “willfully permitted” language, despite knowing of the conditions imposed upon her aged father by her siblings.

(3) Jones v. United States (D.C. Cir. 1962) p. 190

(a) FACTS: 10-month old child of Jones’ friend Shirley died from neglect.  
(b) RULING: reversible error because the jury instruction did not necessitate a finding of legal duty of care.

(4) See p. 192 for controversies involving imputed child abuse when a mother fails to protect her child from an abusive spouse or boyfriend.

ii) Bystander Indifference (see p. 185-6) discussing a gang rape in a Mass. tavern and the Kitty Genovese stabbing in NY.

(1) Two problems with imputing the bystander help rule – 1. Vagueness. 2. Multiple liability.

iii) Assuming Care
(1) People v. Oliver (Cal. 1989) – Oliver met Cornejo at a bar, and she drove him back to her house where they drank a bunch.  Cornejo then shot up, and passed out on the floor.  Oliver basically left him alone, and then dragged him behind a shed where neighbors could not find him.  Cornejo died, and the particular circumstances gave rise to a legal duty based on the fact that Oliver prevented help from finding Cornejo.

iv) Creating the risk – Jones v. State (Indiana 1942) p. 196 – man rapes a 12 yo who, “distracted by grief,” then fell into a creek and drowned.  Jones found guilty of involuntary manslaughter b/c he failed to rescue her without any risk to himself.

c) ACT or OMISSION? Barber v. Superior Court (CA 1983) p. 198

i) FACTS: Herbert underwent surgery, during which he had massive cardiac arrest.  Two days or so later, family and docs decide to remove him from life support.  They are charged with murder.

ii) RULING: not guilty

iii) REASONING: created the legal fiction that removal of life support is not an act, but an omission of treatment.  No criminal liability for failure to act unless there is a legal duty to act.  A physician has no duty to continue treatment once in has proved ineffective.  

iv) SEE ALSO: Airedale NHS Trust v. Bland (1993 England) p. 199 which differentiates b/w act and omission for passive and active euthanasia.
Scalia, in Cruzan, above, find the active-passive arguments can become absurd when linguistically manipulated.  For Scalia, this means that the gov’t may regulate refusing treatment as freely as it may regulate conventional suicide.  For others, like Robertson (p. 201), it means that both refusal of treatment and physician assisted suicide are protected constitutional rights.
Changing patterns of excuse
d) Robinson v. California (U.S. 1962) p. 929

i) FACTS: Cal. statute made it a crime to “be addicted to the use of narcotics.”  A person could be guilty without ever having used drugs in California.  

ii) FOUND: Statute inflicts a cruel and unusual punishment in violation of the 14th amendment.

iii) REASONING: No actus reus involved, simply a status offense.  Notably, the court called addiction a “disease,” and analogized to leprosy and mental illness.  Conceivably, even a child born to a heroin mother will be addicted to heroin, and would fall under the statute.

iv) CONCURRENCE: J. Douglas claims that civil commitment would be justified, but not prison.  This worries us, b/c coercive therapy is ineffective, indefinite in length, and not subject to the same safeguards as criminal commitment.

e) Powell v. Texas (U.S. 1968) p. 931

i) FACTS: Powell was arrested for drunk in public.  The statute provided: “Whoever shall get drunk or be found in a state of intoxication in any public place…”  Dr. Wade, for the Defendant, testified that the alcoholic cannot control his compulsion to drink, much less appear in public after having drank.  It was therefore asserted that Powell may not be punished since the condition essential to constitute the defined crime is part of the pattern of his disease and is occasioned by a compulsion symptomatic of the disease.”

ii) FOUND: Defense denied.  Justice Marshall actually did his own research and found that Dr. Wade’s testimony is highly challenged by doctors holding different views.

iii) REASONING: 

(1) J. Marshall feared slippery slope – what can a drunk man do if you allow this defense?  Drive his car, run over someone, and be exculpated?  Should we allow a defense by internal compulsion for murder?

(2) He also prefers criminal punishment, with its safeguards and short sentences, to civil commitment, in which there is much more room for abuses and injustice.

(3) It must also be noted that this is not a “status” statute b/c Powell is being punished for being inappropriately intoxicated in public on one particular occasion.  
MENS REA

Intent – generally defined in terms of “purpose.”

Knowledge – awareness of some risk

Recklessness:

1. subjective awareness of the high and unjustifiable risk

2. objective element – reasonable person standard.

Simple criminal negligence:

1. does not require awareness.

2. Who defines reasonableness?  The jury does.  So, the objective standard.

3. higher standard then in torts.

4.  Requires: (a) substantial and (b) unjustifiable risk, (c) for which he ought to be aware (MPC – Note, some jurisDs require diff. showings).

Strict Liability: no intent, no knowledge, no negligence, and no recklessness—but you still criminalize the harm that has occurred.

Motive – motive is irrelevant to criminal conviction, and only relevant for sentencing purposes.  Some statutes, however, may make motives determinative (hate crimes).
Model Penal Code § 2.02 p. 208
NY Penal Law § 15.05: 


“Intentionally” – conscious objective is to cause such result…


“Knowingly” – aware that his conduct is of such nature or that circumstances exist…

“Recklessly” – aware of and consciously disregards a substantial and unjustifiable risk…”  NOTE: there is a voluntary intoxication provision in this case.

“Negligence” – fails to perceive a substantial and unjustifiable risk that such result will occur…”

NY Penal Law § 15.10: strict liability
Table of culpable mental states
Common Law Terminology

Maliciously = recklessly

Intentionally = w/ purpose or knowledge

Specific Intent = with purpose to violate law or cause harmful result

General Intent = intent to commit physical act.  NOTE: with general intent, and depending on the jurisD, intoxication will not act as a defense, whereas intoxication (to the point of unconsciousness) may act as a barrier to forming a specific intent.
Model Penal Code Terminology
Purposeful = goal or aim to achieve result

Knowingly = virtually or practically certain that conduct will lead to a particular result

Recklessly = conscious disregard of substantial and unjustifiable risk of harm

Negligently = unconscious disregard of substantial and unjustifiable risk an ordinary person would not have taken.
Common Law
    =
Model Penal Code

Maliciously
    =
Recklessness

Specific Intent
    =
Purpose

General Intent
    = 
Recklessness or Knowledge (Negligence as well)

Intentionally
    =
Purpose or Knowledge

With intent to 
    =
Purpose

Willfully

    =
Purpose or knowledge
f) “Maliciously” or “Recklessly”
i) Regina v. Cunningham (Eng. 1957) p. 204

(1) FACTS: D almost asphyxiated mother in law when he tore a gas meter off a wall.

(2) RULING: “maliciously” does not mean wicked intent, rather it means only that D foresaw that his acts might cause harm (i.e. acted recklessly).

ii) Regina v. Faulkner (Eng. 1877) p. 206

(1) FACTS: D, a sailor, while attempting to steal some rum, lit a match in the ship’s hold and the rum and ship caught fire.

(2) RULING: D could not be found guilty of maliciously setting fire unless prosecution proved he acted with knowledge that a fire might ensue (i.e. that he acted recklessly).

g) Negligence
i) Santillanes v. New Mexico (N.M. 1993) p. 211

(1) FACTS: Santillanes cut his nephew’s neck while fighting with another.  

(2) RULING: trial court erroneously gave the jury instruction to support civil negligence.  Criminal law req’s a higher showing of negligence.

h) Specific Intent Issues
i) U.S. v. Neiswender (4th Cir. 1979) p. 217

(1) FACTS: Neiswender went up to an attorney and said, “I know a juror, and I can make the outcome ‘right’ for a fee of $2,000.”  Federal agents were unable to discover any crooked juror.

(2) RULING: Neiswender defends himself by saying that he did not intend to obstruct justice, but only to extort money from the lawyer.  The court attributed specific intent through “knowledge” that if the attorney had taken him up on the offer, the “natural consequence” would have been that justice be obstructed.

(3) QUESTION: the court ruled that focusing on foreseeable consequences rather than intent in some circumstances may be justified for specific intent, for the sake of deterrence.  Is this eroding the specific intent req? 
i) Intoxication exception
i) There is the type of intoxication that is considered a social lubricant.  If you are just uninhibited, then you can form the intent.

ii) There is also the intoxication to the point of unconsciousness (i.e. inability to form a culpable mental state) – the Leningrad Drunk

(1) If you’re Leningrad drunk, then you can’t be convicted of that particular crime.  You will be convicted of something, to be sure.  NOTE: the same goes for “knowledge.”

(a) SPECIFIC INTENT CRIMES: No, you can’t form the intent.

(b) GENERAL INTENT CRIMES: Yes.

(i) Negligence –  we get him on negligence b/c he chose to lose control through drunkenness in the first place.

(ii) We say that crimes of NEGLIGENCE are GENERAL INTENT CRIMES.  It’s an objective, normative standard, and has nothing to do with the subjective mental state of the person.

iii) At common law, recklessness (awareness) is a specific intent crime.  NY Penal Law changes that: see § 15.05(3) – the intoxication exception for recklessness.
iv) NOTE ALSO: juries are generally unwilling to believe that people get intoxicated to the point of losing the ability to form an intent, so it doesn’t necessarily arise all too often.

v) See also § 15.25

j) Conditional Intent
i) Holloway v. U.S. (U.S. 1999) p. 218

(1) FACTS: carjacking crime and the exploration of conditional specific intent.  The statute says “with intent to cause death or serious bodily harm.”  The carjacker said: “get out of the car or I’ll shoot.”  Does the statute req proof of unconditional intent to harm, or merely an intent to harm if necessary to effectuate the carjacking.

(2) RULING: intent can be found even though coupled with a condition. (Intent of statute, after all, is to deter carjacking).  

(a) MPC agrees (p. 220) “element is est. although conditional unless the condition negatives the harm sought to be prevented.”
(3) SCALIA DISSENT: the protections of specific intent req’t in criminal must be respected, and as such the conditional intent does not satisfy.  Sees too many contingencies.
k) Willful Blindness
i) U.S. v. Jewell (9th Cir. 1976) p. 220

(1) FACTS: Jewell’s car had a secret compartment where weed was stashed.  He purposely did not look inside and claimed the no knowledge defense.   Statute req’d that D “knowingly” transport drugs.

(2) RULING: Deliberate ignorance and positive knowledge are equally culpable.  If defendant strongly suspects the fact but consciously avoids learning the truth, it will be imputed that he acted knowingly.  Does require some active avoidance (see Giovanetti case p. 224).
(3) KENNEDY DISSENT: The statute req’s knowledge, which means virtually certain.  The Willful blindness charge only seems to req recklessness to what might be in the glove box.

(4) NOTE: Richards might like if you req that D is subjectively aware of a high probability of illegal conduct.
MISTAKE OF FACT 

MPC General Rule – Ignorance or mistake of fact precludes criminal liability if the mistake means the defendant lacks a mental state essential to the crime charged. The mistake need not be reasonable.

See:

MPC § 2.04(1)
NY Penal § 15.20 (agrees w/ MPC)
NOTE: some jurisDs require that the mistake be reasonable.

MPC § 2.04(2) and Clean Hands – ignorance or mistake is not a defense when a D would be guilty of another offense had the situation been as he supposed. Ignorance, however, can reduce the grade of the offense.
NY Penal Law Exceptions

§ 15.20(3) – mistake about a child’s age is not a defense 

§ 15.20(4) – mistake about how much a drug weighs is not a defense
To find Mistake of Fact, identify:

1. facts the D needed to know to be guilty of the crime (the material elements of the offense in the statute)

2. whether the D knew these facts.
l) Common Law Offenses – the “morally wrong” approach.
i) Regina v. Prince (England 1875) p. 226 

(1) FACTS: taking a girl under the age of 16 from her father.  D honestly thought she was old enough.  
(2) RULING: since the act forbidden was wrong in itself, mistake cannot exculpate.
(3) DISSENT: since moral wrong is what we truly want to prevent, nothing can be gained by punishing one who, subjectively, was not morally in the wrong.

ii) White v. State (Ohio 1933) p. 227

(1) FACTS: statute provides that whoever being the husband of a pregnant woman intends to abandon such pregnant woman shall be imprisoned.  D didn’t know his wife was pregnant.

(2) RULING:  the act of abandoning a wife is already immoral, and D cannot claim mistake of fact when the act turns out to have further unforeseen consequences.  

iii) Controversy – the morally wrong approach is involved in heated controversy because, like with the question of what to criminalize, reasonable people can disagree as to what the standing moral values should be.  That’s why, for instance, the mistake as to a child’s age continues to persist.  The community can agree that children must be protected.  See Hughes p. 228 for exploration of the controversy.
m) Lesser Crime Principle
i) U.S. v. Valencia-Gonzales (5th Cir. 1996) p. 230

(1) FACTS: D thought he was carrying cocaine, even though he was carrying heroin.

(2) RULING: guilty.  The overwhelming majority of jurisDs find that if you are guilty of a lesser crime, you cannot claim mistake when consequences are much worse than expected.  (see NY Penal § 15.20(4)).  

ii) U.S. v. Cordoba Hincapie (FDNY 1993) p. 230

(1) in a departure from prevailing law, the judge held due process violation to this concept since it departed from the req’t that punishment be calibrated to culpability.
n) Legislative Intent
i) People v. Olsen (Cal. 1984) p. 230
(1) FACTS: Garcia and another D engaged in intercourse with a girl they thought was over 16.  In fact, she was 13 years old.  

(2) RULING: convictions affirmed.

(3) REASONING: there exists a strong public policy to protecting people under 14.  Plus, the statute provides much harsher penalties to violations w/ a child under 14.  As such, the legislative purpose to protect the children cannot be served by a reasonable mistake defense.

(4) DISTINGUISHED: People v. Hernandez (Cal. 1964) p. 232, which is Cal. precedent that an accused’s good faith, reasonable belief that a victim was 18 was a defense to statutory rape.  This is a radical break w/ most jurisDs, but cannot apply here where the child is under 14 years of age.
o) Jurisdictional 
i) United States v. Feola (U.S. 1975) p. 235 – Ds attempted to rob several men who turned out to be undercover agents.  The fact that Ds didn’t know they were federal officers was not relevant, as the element “federal officers” only served jurisdictional purpose, to bring them into fed court.

ii) SEE ALSO: NY Penal § 120.11
STRICT LIABILITY

Definition – No mens rea req for key elements

Types of Crimes – Public welfare or morality offenses

Characteristics of Statutory S.L. Crimes:

1. highly regulated industry

2. affecting the public welfare

3. no mens rea language in statute (careful, remember Morissette)

4. High volume of prosecutions (traffic offenses)

5. Relatively light penalties
Evaluating a statute to find Strict Liability:

1. the language of the statute (Warning: absence of mens rea language does not mean that it is S.L.);

2. legislative history;
3. public policy factors (highly regulated industry or traditional common law offense?  Are penalties relatively light?  Would proving mens rea put an undue burden on prosecution?)

p) Public Welfare Offenses
i) United States v. Balint (U.S. 1922) p. 236
(1) FACTS: Ds convicted for selling derivatives of opium demurred on the ground that the indictment failed to charge that they knew they were selling prohibited drugs.

(2) RULING: the State may provide for strict liability offense in the maintenance of a public policy.  The purpose of the act is require every person dealing with drugs to ascertain at his peril whether his sales are legal or not.

(3) POLICY: protecting the public outweighs injustice of strict liability.

ii) United States v. Dotterweich (U.S. 1943) p. 236

(1) FACTS: corporation repackaged drugs and sold them.  The manufacturer’s label was wrong, and as a result so was the corporation’s.  Dotterweich, president of the corp., was convicted for selling misbranded foods.

(2) RULING: purpose is to protect the lives of the trusting and innocent consumer. The interest of the larger good is protected at the expense of the strict liability offender.

(3) POLICY: Balance the relative hardships and decide where to throw the hardship.
q) Common Law Morality Offenses – statutory rape, bigamy, adultery
r) Rationale for Strict Liability
i) Deterring risky behavior

ii) Recognizing public’s welfare is paramount (and protecting a specified class)

iii) Easing prosecution’s burden (think about the strain on the system if we had to prove intent for every traffic ticket).
s) American Law’s Suspicion of S.L.
i) Morissette v. U.S. (U.S. 1952) p. 237
(1) FACTS: Morissette takes purportedly abandoned bomb casings from an air force bomb site.  The U.S. charges him with taking their property  The statute made it illegal to “knowingly convert” gov’t property, punishing with up to 10 years in prison.  D knew they were air force bomb casings—but he claimed he thought they were abandoned.
(2) RULING: Not guilty.  The common law crime of larceny generally has a “intent” component.  Furthermore, the penalties here are too harsh to support prosecution.

(3) IMPORTANT DICTA:  Strict liability should:

(a)  have penalties that are relatively light

(b) have a conviction that does no grave damage to an offender’s reputation

(c) protect the public welfare or a class of vulnerable individuals

ii) Staples v. U.S. (U.S. 1994) p. 241
(1) FACTS: Staples was found with a rifle whose preventative slot had been filed down, allowing automatic firing.  A statute, which is silent on the mens rea, punishes automatic weapons with up to 10 years in prison.

(2) RULING: not guilty.  There was no notice to gun owners that possessing a weapon with auto firing capabilities could result in a 10 year sentence.  Plus, gun ownership in general is not illegal, such as selling drugs etc.  
(3) CLEAR STATEMENT RULE: Courts will require that offenses with no mens rea must have evidence of Congressional intent 

iii) State v. Guminga (Minn. 1986) p. 244

(1) FACTS: Guminga was held vicariously liable when a waitress at his restaurant sold booze to a minor.

(2) RULING: Struck down by Minn. court as a violation of due process.  Only civil penalties would be constitutional.  

(3) BALANCING: due process req’ that the public interest be balanced against intrusion on personal liberty (damage to reputation, penalty, ramifications, etc) while taking account of any alternative means to achieve the same end (civil penalties).

iv) State v. Akers (N.H. 1979) p. 246 – struck down a statute that imposed S.L. on parents of minor children who drive off-highway vehicles on public highways.

t) Defenses – Defendants must negate the Actus Reus
i) State v. Baker (Kansas 1977) p. 247

(1) FACTS: cruise control got stuck

(2) RULING: actus reus satisfied b/c turning on cruise control is voluntary act and is not a necessary function of the automobile.

u) Canadian Approach
i) Regina v. City of Sault Ste. Marie (1978) p. 249

(1) Recognized three types of offenses:

(a) mens rea must be proved

(b) mens rea need not be proved by D can show reasonable care to avoid harm (generally doesn’t exist in American law)

(c) absolute liability

(2) Canada held the absolute liability unconstitutional

ii) United States v. U.S. District Court (Kantor) (9th Cir. 1988) p. 252

(1) FACTS: involved prosecution for producing porno films of a minor.  

(2) RULING: adopted the middle Canadian approach.  The court read the statute as allowing reasonable care defense in order to avoid First Amendment infringement.

v) Corporate Strict Liability
i) Gordon v. United States (U.S. 1954) p. 659 – 10 Circuit ruled that members one partner had “constructive” knowledge of the other partner’s acts and was therefore strictly liable.  The Supreme Court overturned the decision as lacking in mens rea requirement.  Strangely, 4 years later, they found a partnership as an entity guilty, distinguishing Gordon on the grounds that that case dealt with individual partners (U.S. v. A & P Trucking (1958) p. 661).
ii) U.S. v. Park (U.S. 1975) p. 661

(1) FACTS: Park was CEO and Pres of a grocery chain.  Two of its warehouses were found with rodent infested food.  Gov’t was trying to find Park liable for the public harm that would result from the sale and consumption of such food.  The FDA had advised him by letter that the Philly warehouse was infested, and Park supposedly delegated the cleanup to lower employees.  The warehouse was not cleaned up.  Those employees were clearly on notice and clearly are liable.  The only question is whether Park can be held vicariously liable for the failed cleanup.  Park was fined $50.

(2) RULING: Park was found liable, but the court ends up arriving at a negligence standard in a roundabout way.  He was informed and didn’t take an active enough duty to ensure compliance with FDA warning, but rather delegated the task.

(3) DEFENSES: on an exam, you can explore two defenses:

(a) corporate agent took all “reasonable care.”

(b) corporate agent was “powerless” to stop the harm (this would like negating an actus reus).

iii) U.S. v. MacDonald & Waste Oil (1st Cir. 1991) p. 668

(1) FACTS: Corporation NIC did not have hazardous waste permit.  Corporation MacDonald was hired to remove some waste, and CEO of MacDonald was then convicted of knowingly transporting.  In defense, he claimed he didn’t know about the permit status.

(2) RULING: because of substantial jail time (5 years) the court req’s mens rea.

MISTAKE OF LAW

General Rule: Mistake of law is no defense.
Three Exceptions:

1. D has been officially misled as to the law.

2. D does not have the necessary mens rea for the crime b/c of her ignorance as to legal req.

3. D has not received requisite knowledge of the law.

NY Penal Law § 15.20(2) – Mistaken belief is a defense when founded upon

(a) statute or other enactment

(b) an administrative order or grant of permission

(c) a judicial decision (state or federal)

(d) interpretation of the statute or law officially made or issued by a public servant, agency or body legally charged or empowered with the responsibility or privilege of administering such statute/law.

MPC § 2.04 – a defense when D (b) acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous…”
w) Defendant Misled by Statute
i) People v. Marrero (NY 1987) p. 255 – misreading of law insufficient
(1) FACTS: Marrero was guilty of actus reus for carrying a concealed, unmarked weapon.  His defense was that he misunderstood the law which exempted “correction officers of any state correctional facility or of any penal correctional institution.” (§265.02(a)(1)(a)).

(2) RULING: Penal Law § 15.20(a) construed very narrowly, so that a misreading of the act does not matter.  Adopts MPC § 2.04 and rules that the mistake of law based on a statute must rest on a statute that is later found to be erroneous.  Slippery slope of allowing the misreading defense.
(3) DISSENT: invokes the distinction b/w malum in se and malum prohibitum distinction, claiming that punishing on such a vague statute is unreasonably harsh because there is no social notice that what Marrero was doing was wrong.
ii) Cheek v. U.S. (U.S. 1991) p. 263 – disagreement of law insufficient
(1) FACTS: Cheek thought it was unconstitutional to pay taxes and therefore withheld his tax returns.  

(2) RULING: guilty of “willfully” evading taxes.

(3) REASONING: the willfulness req’t wants only proof of knowledge of the law.  Cheek had the knowledge that taxes were req’d of him, he just refused to pay them on the belief that they were unconstitutional.  Supreme Court did not accept the constitutional argument, but basically offered the defense to Cheek that an actual belief, be it mistaken, exculpates tax fraud charge.  Why?

(4) POSSIBLE DEFENSE: the Court will allow the defense of mistake.  There is nothing more technical than the tax code.  Mistakes are to be expected.  This is one of the clear examples where mistake of law, even if unreasonable, gets you off.

(5) NOTE: if a highly reputable tax lawyer tells you that you don’t owe a certain amount of money, it absolutely exculpates you from criminal liability. 

x) Necessary Mens Rea is Absent
i) Regina v. Smith (England 1974) p. 261 – Defendant convicted for criminal damage.  He tore up floor boards that he had installed himself into a rented apt.  Court ruled that since D thought what he was doing was legal, the element of “intent” in the crime was negated.
a) Liparota and Int’l Minerals & Chemical Corp p. 266

(1) Liparota involves the illegal receipt of food stamps.  They say a mistake of fact as to an issue of law exculpates.  You had to know that you were illegally receiving food stamps.

(2) In Int’l Minerals, the court held that there was no need to know what the statute said when the case involved “innocently” dumping corrosive liquids.

(3) HARM: There is a different level of harms in each case

(1) FAIRNESS: What about Notice?  Aren’t corporations on notice that dumping corrosive liquids is sort of bad, in a raunchy way.  And food-stampers aren’t necessarily the most legally adept individuals
ii) People v. Weiss (NY 1938) – Weiss was charged with kidnapping after he seized who he thought to be the kidnapper of the Lindberg child.  The statute required intent to confine “without authority of the law.”  Since Weiss thought he had authority of the law, mistake exculpates.

y) Official Reliance
i) United States v. Albertini (9th Cir. 1987) p. 268

(1) FACTS: ninth circuit had originally ruled that Albertini had a constitutional right to demonstrate on base.  In the meantime, the Supreme Court rules that you cannot demonstrate on base.  Albertini was arrested and prosecuted again.  The issue is whether Albertini can be criminally liable for protests engaged in after the 9th Circuit opinion but before the Supreme Court Ruling.

(2) RULING: Albertini had reasonable belief that what he was doing was legal.  “He cannot be convicted for acting in reliance on that opinion at least until the Supreme Court grants cert.”  Otherwise, it would be like entrapment.  Once S.C. grants cert., the reliance is less reasonable.

(3) See NY Penal Law §15.20(2)(c)

ii) Hopkins v. State (Md. 1950) p. 270

(1) FACTS: The good reverend posts a sign that says “Notary Public.”  He is prosecuted under a law that prevents the advertisement of marriage.  Apparently, the attorney general of MD had told him it was okay.

(2) NY Penal §15.20(2)(d) would exculpate Hopkins.  

(3) NOTE: the advice of a lawyer would not exculpate.  The legal profession doesn’t have the same impartiality, or respectability (except in tax law).

z) Notice Requirements
i) Lambert v. California (1957) p. 271

(1) FACTS: Ms. Lambert, an ex felon, shows up in Los Angeles.  She doesn’t do a thing.  Unfortunately, there was a statute that said that ex felons have to register within a certain period, and she didn’t do it.

(2) RULING: insufficient notice of the malum prohibitum statute.  Not even any proof of the probability of notice.  Therefore it is a due process violation.

(3) LIMITATION: Rule has been limited to situations where:

(a) D’s conduct is wholly passive

(b) no actual notice of the law

(c) violation involves a regulatory offense

(4) NOTE: plainly wrongful conduct might still be punished, despite no notice.

ii) MPC § 204(3)(a) – would expand Lambert to all situations where a law abiding and prudent person would not have learned of the law’s existence.

Reasonable Belief Examples in NY Penal § 255.20 and 255.25
Bigamy – reasonable belief that your prospective spouse is unmarried is a defense.

Incest – you have to know that the person is related to you.

NY Penal Law § 155.01 and 155.15
Larceny and Robbery req a reasonable belief that you are taking another’s property.
aa) Cultural Defense – see pp. 276
7) PROPORTIONALITY
Test For Proportionality 

1. the inherent gravity of the offense

2. the sentences imposed for similarly grave offenses in the same jurisD

3. sentences imposed for the same crime in other jurisDs

NOTE: The 8th Amendment does not require strict proportionality b/w crime and sentence.  It only forbids extreme sentences that are “grossly disproportionate.”

NY Penal Law 
§ 60.01 – disposition for sentencing
§ 60.06 – murder in the first degree

§ 70.00 – felony sentencing

§ 70.15 – misD sentencing
a) Philosophy – see pp. 279-283
b) 8th Amendment and Proportionality Test
i) Harmelin v. Michigan (U.S. 1991) p. 283

(1) FACTS: prisoner was convicted for possession of 672 grams of coke.  He was sentenced to life in prison w/out parole (Mich. does not have the death penalty).  He has been given the most stringent punishment that exists in his state.  He appeals on Eight Amendment grounds, that his sentence violates the proportionality requirement.

(2) the justices apply Solem test:

(a) harm – discriminating b/w lesser and greater

(b) other crimes in the same jurisD

(c) same crime, other jurisDs 

(3) RULING: 

(a) Traditionally followed test by O’Connor, Kennedy, Souter: The 8th Amendment does not require strict proportionality b/w crime and sentence.  It only forbids extreme sentences that are “grossly disproportionate.”
(i) courts should give deference to legislatures determination of sentencing

(ii) 8th Amendment does not proscribe a particular penological theory – states may rely on retribution, utility, etc. as they choose.

(iii) Marked divergences in sentencing is often desirable given the uniqueness of each jurisD.

(iv) proportionality review can be successful only when looking at objective factors (like type of punishment: death v. hard labor) as opposed to less than objective factors (10 years v. 8 years in prison).

(b) Scalia and Rehnquist conclude that the Solem test was simply and that the 8th Amendment has no proportionality req.  The Solem test is too difficult and vague to apply.

(c) DISSENT: applies the Solem test and finds that punishment is not proportional.

(4) HARM: the major basis for the affirmation of life in prison – this much coke can cause an awful lot of harm.

8) DEATH PENALTY
	Arguments in Favor
	Arguments Against the DP

	1. Sanctity of Human Life; Appropriate retribution

2. Deterrence

3. Incapacitation

4. Historical use
	1. Sanctity of human life.

2. No proven deterrence.

3. Alternative methods for incapacitation

4. Expense

5. Error and irrevocability

6. Discriminatory administration

7. No chance for rehabilitation

	Administration of the Death Penalty

	1. Bifurcated proceeding
	Guilt phase v. penalty phase

	2. Eligible offenses
	Intentional murder

certain felony murders

treason

	Constitutional Limits

	1. Procedural Due Process
	No per se violation

	2. Cruel and Unusual Punishment
	Mandatory or arbitrary sentences

	3. Limitations
	Under age 16 years, no death.

No limitation b/c of mental retardation

Cannot execute the insane

	4. Equal Protection
	Requires proof of purposeful discrimination

	REQUIREMENTS FOR IMPOSITION OF THE DP: 
	1. controlled by clear and objective standards so as to produce non-discriminatory and reasoned application

2. Sentencer must be able to consider any relevant mitigating evidence regarding the D’s character or background, and the circumstances of the particular offense.


a) Constitutional Limitations 
i) Procedural Due Process Challenge
(1) McGautha v. California (U.S. 1971) p. 493

(a) FACTS: Prior to Furman, courts left the decision to impose death to the discretion of the judges and juries.  In this case, DP was challenged as a Due Process violation because of lack of standards.
(b) RULING: no constitutional violation – “an attempt to catalog the appropriate factors in this elusive area could inhibit rather than expand the scope of consideration.”

ii) Furman v. Georgia (U.S. 1972) p. 494

(1) RULING: Court held that capital punishment, as then administered w/out any clear criteria for its imposition, violated the 8th Amendment prohibition of “cruel and unusual” punishment.  However, Court did not hold the DP per se unconstitutional.  

(a) Brennan and Marshall had actually concluded that the death penalty was unconstitutional in all situations.

(b) However, the 3 concurring justices, with Douglas at the lead, stressed the randomness of capital punishment’s imposition.

(2) STATES’ RESPONSE: To avoid the arbitrary and capricious standard in Furman 35 state legislatures reacted by either:

(a) applying “guided discretion” statutes.

(b) imposing mandatory penalty statutes; or

iii) Guided Discretion Standards
(1) Gregg v. Georgia (U.S. 1976) p. 494 

(a) FACTS: court addresses the contention that the DP for murder is, under all circumstances, “cruel and unusual” in violation of 8th and 14th Amendments.  They ask whether the DP is “excessive.”  

(b) RULING: Death Penalty stands up as an appropriate penological method.  Georgia DP, which was “guided” by mitigating/aggravating circumstances withstands the “cruel and unusual” test.
(c) DEFERENCE TO LEGISLATURE: the court will give deference when assessing a punishment selected by a democratically elected legislature against the constitutional measure.

(d) IN SUPPORT OF THE DP:

(i) history – framers allowed for taking of life through due process

(ii) retribution and deterrence 
(iii) large number of states retain the DP – i.e. public opinion regards it as appropriate (jury refusal to apply DP in many cases represents not disapproval but rather the idea that DP must be used only when appropriate).

(e) THREE PROCEDURAL REQ’S FOR THE DP

(i) bifurcated procedure to decide whether death is appropriate (second hearing after guilt has been declared).

(ii) jury must look at any and all aggravating and mitigating circumstances.

(iii) appellate review to keep DP in check (perhaps to check for some racial disparity).

(f) DISSENT: Marshall points out that Americans are not well informed enough to decide whether or not the DP is just, that DP is not needed for deterrence. 
(2) Jurek v. Texas (U.S. 1976) p. 500

(a) FACTS: Texas statute asked (1) whether conduct was deliberate to cause death, (2) whether there is a probability that D would kill again; (3) whether D’s conduct was an unreasonable response to provocation.  An affirmative answer to all three is necessary for the DP.
(b) RULING: Court upheld the statute, citing Gregg and distinguishing Woodson (below).  The second question to probability of future crimes allows the defense to present all evidence of the circumstances of the individual D.
(3) Lockett v. Ohio (U.S. 1978) p. 501

(a) FACTS: Ohio statute found that once any of the aggravating circumstances were found, a court must impose the DP unless victim had (1) induced or facilitated, (2) was under duress, or (3) was insane.

(b) RULING: Struck down – the narrow range of exceptions was the fatal flaw in that it did not allow adequate consideration of all circumstances.

(4) Eddings v. Oklahoma (U.S. 1982) p. 501 – courts must consider evidence of childhood abuse as a mitigating factor.

(5) Penry v. Lynaugh (U.S. 1989) p. 501 – Texas statute described in Jurek is in violation of Lockett b/c it could not allow for consideration of significant mental retardation as mitigating factor.  Although the evidence was introduced, the jury had to answer “yes” to question two even though they may have felt the DP inappropriate.
(a) Graham v. Collins (1993) p. 502 – limited the holding of Penry by upholding the Texas framework for DP application.
iv) Mandatory Penalty Statutes
(1) Woodson v. North Carolina (U.S. 1976) p. 499 – court strikes down mandatory death:

(a) inconsistent w/ contemporary standards of decency

(b) fails to provide standards that will effectively guide the jury 

(c) Juries should be allowed to see all evidence – they must look at all the evidence and circumstances of the individual D.

(2) Sumner v. Shuman (U.S. 1987) p. 500

(a) FACTS: Shuman killed a fellow prisoner while serving a life sentence.  He was given a mandatory sentence in NV

(b) RULING: Overturned.  Eighth Amendment requires the jury to consider the character and record of the offender and the circumstances of the particular offense.  Prior conviction of an offense carrying life sentence provided insufficient info about the seriousness of the present killing.

v) Proportionality
(1) RAPE: Coker v. Georgia (U.S. 1977) p. 502 – death penalty is grossly disproportionate and excessive punishment for rape and therefore forbidden by Eighth Amendment.

(2) FELONY MURDER: 
(a) Enmund v. Florida (U.S. 1982) p. 502 – getaway driver who was guilty of felony murder could not be given the death penalty.

(b) Tison v. Arizona (U.S. 1987) p. 503 – two sons who helped their father escape from prison were given the DP when their father subsequently murdered a family of four to steal their car (inc. a 2-year-old child).  The court ruled that “major participation in the felony committed, combined with reckless indifference to human life, is sufficient to satisfy Enmund culpability req’t.”
1. NOTE: J. O’Connor in concurring intimated that a felony murderer who actually killed could given DP (what about mens rea req’t?)

(3) Blackmun’s Lament – see Callins v. Collins (U.S. 1994) p. 504
vi) Equal Protection and 8th Amendment Due Process
(1) McCleskey v. Kemp (U.S. 1987) p. 506

(a) FACTS: Baldus Study – black 4.3 times as likely to get DP.  D challenges the ruling on an equal protection violation, and also that the DP violates the 8th Amendment

(b) RULING:

(i) In order to prevail under Equal Protection, D must prove willful discrimination.  D offered no such evidence in his particular case.

(ii) D argues that the state has partaken in discrimination as a whole.  In order to prove this, he must show that the reason for maintaining the DP is to execute more blacks.  Baldus study can’t prove this willfulness.

(iii) D argues that too much discretion is given in DP sentencing, and that is why there is 4.3 in the Baldus study, and that therefore there is an 8th Amendment violation.  Court rules that there is no evidence of the kind of invidious discrimination that would outweigh the advantages of discretion (which could often work in D’s favor).

(c) POLICY: 

(i) If D were to prevail, it would open the door to a flood of litigation on the subject of disproportionate impact (prisons, rapes, etc.).  Could be extended to race, gender, even facial characteristics…There is no limiting principle in D’s argument

(ii) The Baldus study is best presented to a Legislature.

(d) DISSENT:

(i) BRENNAN: court in finding 8th Amendment violations should not focus on whether an arbitrary sentence has been imposed, but rather whether it could be.  Baldus shows that jury discretion leads to disproportionate sentencing, and therefore DP violates Due Process.

(ii) BLACKMUN: generally, a D can make a prima facie showing that “the totality of relevant facts give rise to a discriminatory purpose.”  The burden then shifts to the state.  NOTE: if you shift the burden to the state, there would be no death penalty.  As long as the burden remains on P, it will remain.

\\ rape //
Blackstone defined rape as “carnal knowledge of a woman forcibly and against her will.”  Until the 50’s, most American statutes preserved Blackstone’s definition.
Traditional Requirements:

1. only women could be raped.

2. degree of force and/or resistance req’d.

3. exemption for spousal rapes.

CURRENT STATUTES

Cal. Penal Code  p. 319

§ 261 – act of sexual intercourse with a person not the spouse where:

(1) person is incapable (b/c of mental disorder etc.) of giving legal consent 

AND this is known or reasonably known to actor.
(2) against the will by means of force, violence, duress, menace, or fear of immediate and unlawful bodily injury on the person or another.

(3) prevented from resisting by intoxicating substance, and this was known or reasonably known by actor.

(4) person raped is unconscious and this is known or reasonably known

(5) person submits under the belief that the person committing the act is the victim’s spouse, and this is induced by any artifice… (rape by fraud, so to speak).

(6) against the victim’s will by threatening to retaliate (kidnap, imprison falsely, pain, serious bodily injury, or death) in the future against victim or any other person and there is a reasonable possibility that the perp will execute the threat.  

…the total circums including age of victim and his/her relation to D are factors to consider in appraising existence of duress.”

§ 265.1 – unlawful sexual intercourse is an act of intercourse with a person under 18 years.

§ 261.6 – “consent” :  positive cooperation in act or attitude.  Person must act freely and voluntarily and have knowledge of the nature of the act involved.
§ 262 – Rape of a person who is the spouse of the perp can be found under any circum in § 261.

Model Penal Cope [Appendix]
§ 213.1

NY Penal Law p. 321

§ 130.00 – “female means any female person not married to the actor.”

§ 130.05 – Lack of consent

(1) whether or not specifically stated, it is an element of every offense in this article (except consensual sodomy) that the act was committed w/out consent of the victim.

§ 130.20 – guilty of sexual misconduct  when

(1) being a male, he engages in sexual intercourse w/ a female w/out her consent (class A misD – 1 yr).

(2) anal or oral contact without consent.
(3) engages in sexual act with an animal or dead human body.

§ 130.25 – Third Degree Rape (4 year max)

(1) sexual intercourse with one who is incapable of legal consent by reason of some other factor than being less than 17 years old.

(2) Being 21 or older, he or she engages is intercourse w/ one under 17 (unless married).

(3) Def engages in sexual intercourse with a person where such person’s lack of consent is for some reason other than incapacity to consent.

§ 130.30 – Second Degree Rape (7 year max)

(1) A person 18 years or older has sexual intercourse with one less than 14 years old.

(2) victim is incapable of consent by reason of being mentally disabled or mentally incapacitated.

AFFIRMATIVE DEFENSE for (1) – perp was less than 4 years older than the victim at time of act.

§ 130.35 – Rape in the First Degree (25 year max)

A person is guilty of rape in the first degree when he engages in sexual intercourse with another person:
1. by forcible compulsion

2. who is incapable of consent by reason of being physically helpless; or

3. who is less than eleven years old, or

4. who is less than 13 years old and the actor is over 18.

(NOTE: exception for spousal rape is not present in this section)

1) CHANGING PHILOSOPHY OF RAPE LAWS:
a) Patriarchal – rape law is focused on the interests of fathers and husbands, who had a legitimate interest in the virginity of their women.  Rape during this period considers irrelevant the interests of the woman.  Any woman who operates outside the Patriarchal system was subject to an “honor killing.”

i) Rape was completely gendered: only women could be raped.  In a way, it seems like an impossible thing for a man to talk about being sexually abused.

ii) No inter-spousal rape.  All we care about is the husband’s interest.

iii) The focus tends to be on violence, and not necessarily on consent.

iv) Almost suicidal levels of resistance are required before she could succeed on a rape charge.

v) Rape was not really available to sexually active women. Doesn’t take into account women’s sexual agency and their rights.

b) Now, we move into a shift of “Voice, Consent, and some illegible garble written on the board.” 

i) rape available to men and women

ii) no spousal rape

iii) Consent is stressed, as well as violence

iv) No resistance necessary

v) Available to sexually active women.

2) ACTUS REUS
a) Force, Nonconsent, and Resistance
i) Force and Resistance: Finding “reasonable fear”
(1) State v. Rusk (Md. 1981) p. 323

(a) FACTS: Eddie takes Pat’s keys.  Pat feared “the look in his eyes.”  Issue was whether there was enough evidence to show that Pat had not consented.
(b) RULING: enough evidence for jury to convict.
(i) Victim must have a reasonably grounded fear to obviate the need for either proof of actual force or physical resistance by victim.
(ii) Since where persuasion ends and force begins, the jury was entitled to believe Pat’s testimony that Eddie’s acts were forcible.

(iii) NOTE: this case req’s either force or physical resistance.

(c) DISSENT: clinging to the traditional view of rape, J. Cole states that she must follow the instinct of “every proud female to resist” until D actually uses physical force.

(2) People v. Warren (Illinois 1983) p. 331

(a) FACTS: D carried victim off her bicycle and into the forest.

(b) RULING: D not guilty because victim failed to resist in every conceivable way.  Neither was there evidence that resistance would have been futile, life endangering, or that she was overcome by superior strength or paralyzed by fear, where resistance is not req’d.  “She must communicate in some objective manner her lack of consent.” 
ii) Stanko (p. 328) – claims that male behavior is generally seen as typical (unfettered sexual aggression and seduction) and aberrant (vicious rape, murder, etc.), where typical behavior is not considered harmful.  This does not reflect the female perspective that male intimidation and violence is present in many of these “typical” encounters with men.

iii) People v. Barnes (Cal. 1986) p. 329-30 – summarizes the arguments for abolishing the traditional resistance req’t.

(1) “freeze reaction” that some women have when faced with force.

(2) to resist sexual assault may encourage further and more brutal injury.

(3) no resistance req’d for kidnapping, robbery, assault, etc.

iv) Michelle Anderson p. 330 – despite popular belief, women who resist decrease their chances of being raped and does not increase risk for serious injury or death.

v) Reasonable resistance contingent on reasonable fear of harm – even in a jurisD that requires active resistance, the gun to the head scenario would not require that the victim put up a deadly fight.

b) Duress and Coercion

i) Implicit Threats

(1) State v. Alston (N.C. 1984) p. 332 

(a) FACTS: D and victim had lived together for 6 months in an abusive relationship.  D encountered the victim and demanded sex, threatening to “fix her face.”  Victim vocally resisted, but not physically.

(b) RULING: evidence of nonconsent was unequivocal, but evidence of “force” was insufficient.

(2) Estrich (p. 332) – Alston represents the traditional male notion of force as fight.  Women, on the other hand, tend to react emotionally to rape (crying) rather than physically.  Courts should not separate power and force, otherwise the “reasonable woman” standard will never match how the reasonable woman reacts to rape.

(a) POLICY: force standard ensures broad male freedom to “seduce” women who feel powerless, vulnerable and afraid.  It places responsibility and blame for such “seductions” on the woman.

(3) Vivian Berger (p. 333) – overprotection risks enfeebling instead of empowering women.  Doesn’t think Alston is a moral outrage, but rather a “close call.”


ii) Non-physical Threats

(1) State v. Thompson (Mont. 1990) p. 333

(a) FACTS: High school principle threatens to prevent graduation unless sex.
(b) RULING: no sexual assault ( force is defined as “physical compulsion, the use or immediate threat of bodily harm, injury.”

(2) Commonwealth v. Mlinarich (Pa. 1988) p. 334

(a) FACTS: 14-yo girl submitted to D’s sexual advances after he threatened to send her back to the detention home if she refused his requests.
(b) RULING: D not guilty: “force” means “physical force or violence”

(c) POLICY: 

(i) an interpretation of forcible compulsion which employs an ambiguous, generic definition of force will create the potential for a veritable parade of threats, express and implied, in support of accusations of rape and attempted rape (the destitute widow scenario, etc.).  

(ii) such an interpretation would place in the hands of jurors unlimited discretion to determine which acts or threats will transform sex into rape.

(d) DISSENT: the legislature had manifested agreement with the MPC’s fresh approach to rape.  As such, “force” should mean “to constrain or compel by physical, moral, or intellectual means or by the exigencies of the circumstances.”

(3) ARGUMENTS FOR and AGAINST the finding of NONPHYSICAL COERCION
(a) PRO: the true harm in rape is not violence to the person, but violation of sexual autonomy.  Nonphysical coercion can violate autonomy of sexual choice as much as physical coercion.

(b) PRO: MPC § 213.1(2) – permits a conviction for “gross sexual imposition” in cases where submission is compelled by “any threat that would prevent resistance by a woman of ordinary resolution.
(c) PRO: California includes “duress, coercion, and extortion,” or abusing a “position of authority” in defining its rape laws.

(d) PRO or CON? Penn. statute enacted in 1995 adopted statute defining “forcible compulsion” as “use of physical, intellectual, moral, or psychological means…”  In Commonwealth v. Meadows (Penn. 1989) p. 336 D was convicted b/c he, knowing that victim had an “adolescent crush” on him, obtained her consent on that basis.

(e) PRO or CON? State v. Lovely (NH 1984) p. 337 – Lovely pressured another man to submit to further sex acts by threatening to stop paying the man’s rent, to kick him out of Lovely’s home, and to get him fired from his liquor store job.  Conviction upheld.

(i) Schulhofer p. 337 – “Sex is not a permissible condition of employment.  But sexual fulfillment is a legitimate and valued goal of marriage and other intimate relationships.”  Coercion should turn not on the degree of pressure but on the legitimacy of the proposal itself.
(f) CON: physical force is necessary as a policy of physical protection and serves an important evidentiary function.

NOTE: NY has not expanded its force definition as far as Pennsylvania and California have.

c) Eliminating the Force Requirement 

i) State in the Interest of M.T.S. (NJ 1992) p. 338

(1) FACTS: M.T.S. penetrates C.G. while she sleeps.  Force in that traditional sense was certainly not employed.
(2) ARGUMENTS:

(a) State: “physical force” should entail “any amount of sexual touching brought about involuntarily.”

(b) Public Defender: “physical force” should mean force “used to overcome lack of consent.”

(3) RULING: the victim is no longer req’d to resist and therefore need not have said or done anything in order for the sex penetration to be unlawful.  Therefore, any act of sex penetration engaged in by the D without what the reasonable person believes to be affirmative and freely-given permission of the victim to the specific act of penetration constitutes the offense of sexual assault.  No burden is on the victim to show she has expressed nonconsent, and no inquiry is made into what he or she thought or desired or why he or she did not resist or protest.
(4) POLICY: this ruling will bring law of rape in line with other areas of law that are focused on expectations of privacy and bodily control.
ii) Four possible ways to express nonconsent

(1) verbal resistance plus other behavior that makes unwillingness clear.

(2) verbal resistance alone

(3) verbal resistance or passivity, silence, or ambivalence (M.T.S., Wisconsin).

(4) verbal permission only (Schulhofer – “like that of a patient giving consent to a Dr.).


d) Deception


i) People v. Evans (NY 1975) p. 346

(1) FACTS: tricky “psychologist” who “seduces” gullible Wellesley girl is brought up on rape charges.
(2) RULING: not guilty.  Traditionally, the essential element of rape is “forcible” compulsion, and there can be no rape which is achieved by fraud or stratagem.

(3) POLICY: what would happen to seduction?

(4) NOTE: the “shrink” had also said “I could kill you.”  The court refused to ask whether the girl thought this was a threat, but instead looked at the intent of the man when saying the statement.

ii) Boro v. Superior Court (Cal. 1985) p. 347

(1) FACTS: case of the cure by sex, like a Boccaccio novella. 

(2) RULING: not guilty…fraud in the inducement.

(3) REASONING:

(a) fraud in the factum – if deception causes a misunderstanding as to the fact itself there is no legally recognized consent b/c what happened is not that for which consent was given (tricking a woman into thinking you’re her hubby).
(b) fraud in the inducement – consent induced by fraud is as effective as any other consent, so far as direct and immediate legal consequences are concerned, if the deception relates no to the thing done but merely to some collateral matter (this case – woman knew she was consenting to sex with a strange man).
(4) I WOULD ARGUE: that she consented to sex with a “donor,” and he not being a “donor,” this was fraud in the factum.  But then, where do you draw the line (“I thought he had a jaguar”).  Generally speaking, it seems that we believe there is a certain level of attraction that must accompany the usual “fraud” case.  Fraud in sex also seems more open to abuse for “regretful” partners.

iii) Cal. Penal Code § 266(c) – fraudulent rape exists when “procured by false representation that is made with the intent to create fear, and which does induce fear, and that would cause a reasonable person in like circumstances to act contrary to the person’s free will.”  ‘Fear’ is defined as fear of physical injury or death to person or family….
(1) bottom p. 349 – California says tricking a woman into having sex w/ you b/c she thinks you’re the hubby is fraud in the factum.


3) MENS REA

a) Negligence Standard

i) Commonwealth v. Sherry (Mass. 1982) p. 351

(1) FACTS: 3 Drs. forcibly remove a nurse from a party, take her to a house in Rockport, and then each proceed to have sex with her.  The Drs. claimed that they believed that the nurse was consenting, which would only be believable if they were intoxicated.  The facts note that they were at a party, and that they toked to reef before the sex.  Clearly, she had not consented.  
(2) ISSUE: what is the mens rea req’t for rape (is it specific intent, for which drunkenness would exculpate, or general intent)?

(3) RULING: allows a mistake of fact defense only if a reasonable person in D’s situation would also have believed the victim had consented.  This is a negligence standard.  NOTE: the D’s did not claim their mistake was honest and reasonable, only that they could not have the intent to rape, being drunk.
(4) POLICY: no social utility in est. a rule defining non-consensual intercourse on the basis of the subjective (and quite likely wishful) view of the more aggressive player in the encounter.  This is contrary to Evans where intention was taken from the D’s point of view.

ii) California, NY, and NJ all have negligence standards (honest and reasonable).  
b) Recklessness


i) Regina v. Morgan (England 1976) p. 358

(1) FACTS: hubby convinces two drinking buddies to have sex with his “kinky” wife who “likes to struggle.”

(2) RULING: Prosecution must prove that D either knew consent was absent or was willing to proceed “willy-nilly, not caring whether the victim consents or not.”
ii) Reynolds v. State (Alaska 1983) p. 359 – the state must prove the D acted “recklessly” regarding his putative victim’s lack of consent.
c) Strict Liability

i) Commonwealth v. Fischer (Penn. 1998) p. 354

(1) FACTS: couple with a brief history of rough sexual encounters.  Guy ends up “involuntarily” forcing his partner to submit to sexual advances.

(2) RULING: court refuses to distinguish b/w acquaintance (date) rapes and stranger rapes.  Furthermore, the court does not feel that this is a date rape scenario at all, because the girl explicitly expressed nonconsent (as opposed to passivity).  D’s belief as to state of mind is irrelevant, strict liability.
ii) Commonwealth v. Ascolillo (Mass. 1989) p. 358 – (acquaintance rape) an honest and reasonable mistake as to consent is not a defense to rape in Mass.

iii) Maine, Pennsylvania, and Massachusetts have strict liability standards.

d) Swearing Contests – no mistake of fact defense can be given where D swears victim unequivocally consented and the victim swears s/he resisted.  Jury must either believe D or the victim – if D’s testimony is believed, no rape.  If victim’s testimony is believed, rape.  Tyson v. State (Ind. 1993) p. 360.  (Question – can’t the jury believe part of each story?)


e) Analogies to other crimes – is rape closer to larceny (intent to take another’s property) or to manslaughter (a reckless or negligent taking of life)?  How you answer this question will help you lay down the mens rea req’t for rape.

4) MARITAL RAPE


a) People v. Liberta (NY 1984) p. 366 – marital rape will no longer be protected by the law:

i) REASONING: 

(1) NOTE: Legislature in NY extended “not married” category to separated spouses, as in this case.  (The D’s equal protection challenge is nonetheless accepted).

(2) Old justifications are out:

(a) woman as property – untenable 

(b) consent is implied with a marriage problem – a marriage license should not be a license to rape.

(c) privacy questions.  Let’s keep the state out of the bedroom (this is an analogous worry to sodomy, contraception, etc.) – this is considered, today, an absurd conception to privacy when you consider that no such “privacy” issue exists with homicide or battery.  The harm involved with rape is a grotesque abuse, and that harm is no diff. b/c a woman is your wife.  There is no harm for sodomy, contraception, etc.  The privacy concept simply blinds us to the dirtiness of abusive marriages.
ii) NOTE: The Model Penal Code, usually considered enlightened, actually recommended in 1980 that the marital exception be maintained.  It notes that battery laws can be used instead of rape laws.  Why not charge rape with rape, though?  In my opinion, no privacy interests are served by allowing hubbies to rape wives.

5) PROBLEMS OF PROOF

a) Corroboration and Jury Instruction

i) United States v. Wiley (DC Cir. 1974) p. 371
(1) RULING: DC court held that victim’s account had not been adequately corroborated by independent evidence, as the DC Circuit then req’d.

(2) PRO and CON REASONING of the CONCURRENCE:

(a) false charges of rape are more prevalent than false charges of other crimes. – Countervailing evidence shows that stigma, humiliating publicity, and “being put on trial herself” discourages many rape victims from coming forward.
(b) charge of rape is usually difficult to defend against, since juries are sympathetic to the woman wronged – some studies suggest juries are more skeptical than thought.

(c) “sorry history of racism in America” – juries are generally more integrated today.

ii) Current Law – No state req’s corroboration, and DC Circuit dropped it in U.S. v. Sheppard (1977) (uses a “substantial evidence” standard).


b) Cross Examination and Shield Laws


Rule – probative value of shielded evidence must outweigh prejudicial harm to victim.
i) State ex rel. Pope v. Superior Court (Arizona 1976) p. 375 – prior “unchaste” acts of the prosecutrix are inadmissible unless evidence of prior unchaste acts has sufficient probative value to outweigh the inflammatory effect ( evidence of prior consensual sex, testimony which directly refutes physical or scientific evidence (such as victim’s loss virginity or origin of semen), woman has made unsubstantiated charges of rape in the past, or victim was a prostitute.

ii) Rape Shield Laws – almost all American jurisDs have shield laws to limit the admissibility of evidence bearing on prior sexual behavior.  The rationale for excluding evidence of a victim’s prior sex history is that any probative value is outweighed by the prejudicial effect).

(1) State v. DeLawder (Maryland 1975) p. 378 – D should be allowed to expose prosecutrix’s credibility on cross-examination pursuant to his Sixth and Fourteenth Amendment rights.

(2) Neeley v. Commonwealth (Va. 1993) p. 380 – evidence that a hair fragment resembling an African American’s was not D’s (b/c victim’s bf was also African Amer.) was not admitted because the rape shield law only allowed evidence to explain presence of “semen, pregnancy, disease, or physical injury.”

(3) Virgin Islands v. Scuito (3d Cir. 1980) p. 382 – judge did not abuse his discretion when failing to grant D’s motion for a mental examination of the victim.  Purpose of Fed R. Evid. 412 is to protect victims from degrading and embarrassing disclosure of intimate details about their lives.  Mental exams are intrusive and traumatic and impinge on privacy.
(a) symmetry in exposing prior behavior: In this case, prior history of sexual assault was not allowed.
(i) this is obviously a general rule of criminal law…you can’t bring forward past history of larceny in a larceny trial, for instance.

(ii) But Susan Estrich asserts that the probative value of prior sexual assault on the part of a man is much more probative than whether or not a woman has a prior sexual history.
iii) Public Behavior – Since public displays do not offend privacy interest or present a fear of misleading the jury, courts are bound to recognize the D’s interest in presenting probably crucial evidence of the victim’s behavior closely preceding the alleged rape. State v. Colbath (N.H. 1988 – J. Souter) p. 380.
Wood v. Alaska (9th Cir. 1992) did not allow evidence of a Penthouse spread to enter trial b/c most juries would be prejudiced by pornography.

\\ homicide //
STATUTORY PROVISION
	Level of Homicide
	Mens Rea Req’t

	California Penal Code p. 390

	First Degree Murder § 189 (NOTE: special circums also give rise to DP)
	by specific nature of killing listed in the statute (ammo, poison, lying in wait, etc…), with premeditation, or during the commission of certain felonies.
PUNISHMENT: life or DP

	Second Degree Murder
	all other killings with malice
PUNISHMENT: 15 years to life.

	Voluntary manslaughter § 192(a)
NOTE: “manslaughter is the unlawful killing of a human without malice.”
	upon a sudden quarrel or heat of passion (3, 6, 11 years).

	involuntary manslaughter § 192(b)
	in the commission of an unlawful act which is not a felony; commission of a lawful act which might produce death, in an unlawful manner, or w/out due caution and circumspection (Does not apply to vehicles) (2, 3, 4 years).

	vehicular manslaughter § 192(c)
	(1) driving a vehicle in the commission of an unlawful act, not amounting to a felony, AND with gross negligence; or driving a vehicle in commission of a lawful act which might produce death, in an unlawful manner, and w/ gross negligence. (1, 2, 4, 6 years)
(2) driving a vehicle in the commission of an unlawful act, not amounting to a felony, without gross negligence; or driving a vehicle in commission of a lawful act which might produce death, in an unlawful manner, w/out gross negligence. (not to exceed 1 year).

	Penn. Penal Code p. 392

	murder 1 § 2502(a)
	intentional killing (DP or life)

	murder 2 § 2502(b)
	Felony murder (life)

	murder 3 § 2502(c)
	all other kinds of killing with malice (20 max)

	voluntary manslaughter § 2503
	(a) sudden and intense passion (including transferred intent for accidental killings)
(b) imperfect self def (unreasonable belief) (20 year max)

	involuntary manslaughter § 2504
	recklessness or gross negligence or misD murder (5 year max)

	causing suicide § 2505(a)
	intentionally by force, duress, or deception (life or DP?)

	aiding suicide § 2505(b)
	intentionally aids or solicits and his conduct causes such suicide or an attempted suicide (2 year max)

	New York Penal Law p. 393

	Murder 1 § 125.27
	intentional killings that would be second-degree murders are raised to 1st degree when D kills police officer, correctional officers, during escape from prison, in custody under a life sentence or at large after having escaped, the victim was a witness and death was caused to silence witness. (death or life)….see actual provision

	murder 2 § 125.25
	(1) intentional killing [DEFENSES (a) extreme emotional disturbance judged from a reasonable person under the circumstances as D believed them to be; (b) causing or aiding suicide without duress or deception]
(2) recklessness (“depraved indifference to human life”)

(3) felony murder [DEFENSES must satisfy ALL: (a) did not commit, solicit, or aid the homicide (b) not armed with a deadly weapon; (c) no reasonable ground to believe his partners were armed w/ deadly weapons; (d) no reasonable ground to believe that co-participant would engage in such homicidal behavior].

	manslaughter 1 § 125.20
	intent to cause serious bodily injury which then results in death; extreme emotional disturbance (25 year max)

	manslaughter 2 § 125.15
	recklessness; or intentionally causing or aiding suicide (15 years)

	negligent homicide § 125.10
	criminal negligence (4 year max)

	Model Penal Code [Appendix]

	Murder
	purposely, knowingly, or acting with grossly reckless regard for human life.

	Manslaughter
	recklessly or under extreme emotional duress

	Negligent homicide
	negligently

	Causing or aiding suicide
	purposely with force, duress, or deception


INTENTIONAL MURDER AND REDUCTION TO VOLUNTARY MANSLAUGHTER
1) PREMEDITATION AND DELIBERATION
Premeditation standard – general idea is that those who act in “cold blood” are more dangerous, more deserving or punishment, and more easily deterred b/c they considered their acts and the consequences thereof.  (See State v. Forrest for competing view).
a) Commonwealth v. Carroll (Penn. 1963) p. 396

i) FACTS: killed wife with a gun on the windowsill.  Shrink testifies that it was in a fit of passion.

ii) FOUND: guilty of murder 1 w/ life imprisonment.
iii) RULE: no time is too short for premeditation.

(1) Deadly weapon rule: specific intent to kill which is necessary for murder 1 may be inferred from the intentional use of a deadly weapon.

iv) POLICY: 

(1) society would be unprotected from criminals if law permitted irresistible impulse defense.

(2) we cannot turn the justice system over to psychiatrists allowing them to dictate the state of mind of the criminal at the time of the act (psychiatrist abuse is a similar worry in insanity defense).

v) SUBSEQUENT RULING: premeditation whenever there is a conscious intent to bring about death (Commonwealth v. O’Searo (1996).

b) Young v. State (Ala. 1982) p. 400.  Gambler shot two friends after an argument at the card table.  “No appreciable space of time b/w formation of the intention to kill and the act of killing” is necessary.

c) State v. Guthrie (W. Va. 1995) p. 400 
i) FACTS: Viet Nam vet sensitive about his nose stabs someone to death in Danny’s Rib House

ii) RULING: There must be some period of time b/w formation of intent and killing in order to find intent to kill.

iii) EVIDENCE OF PREMED can be found in:

(1) planning activity; 

(2) D’s prior relation to victim and behavior which might indicate motive;

(3) nature or manner of the killing.


d) Proof of premeditation (see above Guthrie)

i) Guthrie and Carroll exemplify the split in Am. jurisDs. While Carroll largely erases the distinction b/w murder 1 and 2, Guthrie raises issues of what proof is req’d for premed.  Acc. to Richards, these distinctions largely revolve around the imposition of the DP (Carroll – no DP; Guthrie – DP).
ii) People v. Anderson (Cal. 1968) p. 403 – D murdered a 10-year-old girl by stabbing her 60 times all over her body.  No evidence of planning, motive from prior relationship, an manner of killing suggested an explosion of violence.
iii) State v. Forrest (NC 1987) p. 404 – D killed his terminally ill father at the hospital to relive his pain.  He was convicted of murder 1.  This case highlights reasons why premeditation might not be a valuable doctrine for imputing moral culpability.

NOTE: NO PREMEDITATION DOCTRINE IN NEW YORK
2) PROVOCATION

NOTE: either the provocation or the extreme emotional disturbance must cause the murder.

Common Law:

1. actual heat of passion;

2. legally adequate provocation (batter/adultery)

3. reasonable person (objective) standard

4. Inadequate cooling time (long smoldering and rekindling sometimes ok)

Model Penal Code (Manslaughter)
1. Extreme mental or emotional disturbance

2. No specific act of provocation req’d

3. more subjective standard

4. no cooling time limitation (focus is not on actual provocative act, but on D’s state of mind).

5. words alone sufficient [§ 210.3]

6. acknowledges diminished capacity (can provide basis for extreme emotional disturbance)

7. source of disturbance and intended victim irrelevant [§ 210.3(1)(b)]
Objective Standard (English Standard): you only look at the reasonable person objectively.

Semi-objective: Reasonable person with D’s physical characteristics (e.g. age, gender).
More Subjective (MPC and NY): extreme emotional disturbance judged from a reasonable person under the circumstances as D believed them to be.

a) COMMON LAW’S REASONABLE PERSON
i) Girouard v. State (Maryland 1991) p. 405
(1) FACTS: Military man stabs wife 19 times after hours of arguments (“I never did want to marry you and you are a lousy fuck and you remind me of my dad.”)

(2) RULING: For provocation to be adequate, it must be calculated to inflame the passion of a reasonable man and tend to cause him to act for the moment from passion rather than reason – traditional provocation limited to assault/battery, mutual combat, illegal arrest, serious abuse of close relative, or sudden discovery of spousal adultery.

(3) POLICY: to prevent domestic disputes from escalating to murder.

(4) NOTE: 1997 Md. eliminated the adultery mitigation.

ii) Maher v. People (Mich. 1862) p. 407

(1) FACTS: D is told wife and another had sex in the woods.  An hour later, D shoots man.

(2) RULING: jury should decide as a question of fact whether or not the circumstances would provoke a reasonable person.  

(3) POLICY: to account for the frailty of human nature (see Wechsler p. 410)
(4) DISSENT: provocation must be in the “presence” of the D.

iii) Stephen J. Morse – “reasonable people do not kill no matter how much they are provoked.”  In my opinion, this is clearly incorrect.  9th Circuit has it right, I think: “Standard does not imply that reasonable people kill, but rather focuses on the degree of passion sufficient to reduce the actor’s ability to control his or her actions.”
iv) Ashworth – paradigmatic case of murder involves an attack on an innocent victim.  In provocation, we have two moral wrongs.  Dressler – two moral wrongs don’t justify murder.  Furthermore, the adultery situation does not req that victim know the woman is married.


b) SEMI-OBJECTIVE STANDARD
i) Age & Gender – In DPPV Camplin (Eng. 1978) p. 421, the D, a 15 year old boy was buggered against his will and then mocked by the deceased.  D broke his skull with a heavy frying pan.  Court held that the standard of self-control should be the “reasonable person” of the sex and age of the D.  “To req old heads on young shoulders is inconsistent.”  Abandoned in England with Regina v. Smith, but still followed in Australia, N.Z. and Canada.
ii) Words – can be enough.

iii) Culture – An Australian case, Masciantonio v. R. (1995) led the dissent to ask whether the reasonable person was a Middle class, Anglo-Saxon, protestant.  This differs from the discussion of cultural considerations above in that there we were discussing innocence v. guilt, and here we discuss degree only.  
c) MODEL PENAL CODE’S MORE SUBJECTIVE STANDARD – Voluntary Manslaughter and Extreme Emotional Disturbance

NOTE: The MPC does not individualize for neuroses or frail and volatile temperaments.
i) People v. Casassa (NY 1980) p. 415

(1) FACTS: Victim rebuffed D after a short relationship.  He engages in bizarre and irrational behavior, then stabs her and drowns her.  He was clearly under great emotional stress.

(2) RULING: [Use NY statute] murder 2 affirmed.  Court considered D’s situation and the circumstances as D believed them to be, but concluded that the murder was the result of D’s malevolence rather than an understandable human response deserving mercy.

(3) NOTE: the “extreme emotional disturbance” defense is broader in scope than “heat of passion” in that disturbance need not be in response to immediate provocation.  See also State v. Elliot (Conn. 1979) (“homicide influenced by ext. emotional dist. is not one which is necessarily committed in the “hot blood” stage, but rather one that was brought about by a significant mental trauma that caused the D to brood for a long period and then react violently, seemingly w/out provocation”).
ii) Battered Women’s Syndrome – This is an area where one can argue for manslaughter mitigation for the Battered Woman, in the alternative of a justification/self-def argument.  See State v. McClain (NJ 1991) p. 421 which denied evidence of battered woman syndrome on the basis of the reasonable person test.  However, the MPC standard would allow broader consideration of such evidence.

d) Cooling Time
i) United States v. Bordeaux (8th Cir. 1992) p. 413 – D found out early in the day that victim raped his mother 20 years earlier.  That evening, he and friends beat him severely and leave.  D returns, slashes victim’s throat.  Too much cooling time to support manslaughter since “incitement” occurred well before murder.

ii) Rekindling – many courts reject it.  State v. Gounagias (Wash. 1915) (repeated taunts about sexual abuse two weeks earlier spurred murder.  Commonwealth v. LeClair (Mass. 1999) (prior suspicions that wife had been cheating provided sufficient cooling time).  Other courts let the jury decide what is sufficient for cooling.  People v. Berry (Cal. 1976) (long-smoldering passion was aggravated by passing of time rather than cooling D’s agitation).

e) Mistaken Victim – Some courts find that manslaughter mitigation is still viable even when D kills mistakenly kills someone other than the provoker.  State v. Mauricio (NJ 1990) (tried to kill the bouncer).

f) Killing bystanders – some courts hold that “when a man’s reason has been dethroned he cannot be expected to guide his anger with judgment.”  See Rex. v. Scriva (Can. 1951) and People v. Spurlin (Cal. 1984) (kills wife and then 9 year old son) p 414.

g) Clean Hands – in Regina v. Johnson (1989) D insulted a man and his girl.  The man then attacked D, whereby D pulled out a knife and stabbed him.  In this case, mitigation was allowed.  Some Am. statutes explicitly disallow the defense.

h) Diminished Responsibility – The English Court in Regina v. Smith (Engl. 2000) p. 424 Individual mental disorders, not amounting to insanity, can allow for manslaughter. “The jury was no longer to be instructed in terms of the formula of the reasonable man equipped w/ an array of unreasonable eligible characteristics, but are free to conclude that there was some characteristic of the accused, whether temporary or permanent, which affected the degree of control which society could reasonably have expected of him.”   The Regina case involved a clinically depressed alcoholic who stabbed a friend who stole from him.  


3) INVOLUNTARY MANSLAUGHTER

a) Gross Negligence

Gross Negligence (distinguished from Tort Negligence) is determined by considering (Solomon):

1. GRAVITY - How serious was the risk D’s conduct posed?

2. PROBABILITY - What was the foreseeability of harm?

3. PURPOSES - Why was the D involved in the high-risk activity?  Are there other reasons D’s negligent conduct should not be punished, such as social utility of conduct?

Negligence rises to gross negligence when there Is either a high likelihood of harm or risk of severe harm, or little or no social utility to D’s risky actions.
i) Commonwealth v. Welansky (Mass. 1944) p. 425
(1) FACTS: night club owner seals up emergency exits.

(2) RULING: even though D was neither present nor aware of the substantial risks, his dangerous omission (which was statutorily imposed) was such that a normal, reasonable man would have, under the same circumstances, realized the gravity of the danger.
(3) REASONING: This is a normative judgment that the jury has to come to, whether the imposition of risk of death by fire, when weighed against the agent’s purposes (saving money), was reasonable or unreasonable.

ii) State v. Barnett (S.C. 1951) p. 428 – negligence of the accused must be “culpable,” “gross,” or “reckless.” E.g. incompatible w/ a reasonable person’s care for human life.

iii) Contributory Negligence – Never a defense in criminal law.  If anything, it calls into question whether D’s action was the proximate cause of death.

iv) Justified Risk – Parrish v. State (Fla. 1957) p. 431

(1) FACTS: Armed with a bayonet, D pursued his ex-wife through Jacksonville in the early morning.  Wife crashed her car and died of the injuries.

(2) RULING: obviously D was convicted of murder 2 for depraved heart, but the wife would not necessarily have been guilty had she crashed into another, given her purposes to evade a deranged ex-hubby.

b) Objective v. Subjective Standards of Liability

i) State v. Williams (Wash. 1971) p. 431

(1) FACTS: Shoshone Indian child dies of gangrene in the mouth.

(2) RULING: finding of negligent manslaughter affirmed.  Under the reasonable person standard (i.e. reasonable white, middle-class, statistically normal, child-centered, health care enabled person), gravity of harm was high, probability (on these facts) was high…and from our white, middle class standard, there are no justifiable purposes (e.g. the reasonable person would not fear that the state would take a child away from them b/c it was sick).
(3) PHRASING: “…conduct req’d of a man of reasonable prudence under like circums.”

(4) NOTE: it all turns on the standard you use.  If you apply the reasonable Native American standard, a finding of manslaughter may not be justified.

ii) Objective Standards – external determination of liability on the basis of general norms of proper and reasonable behavior.

(1) POLICY FOR: law seeks to reflect the acceptable conduct of the community, for the safety and interest of all. (J. Holmes, Commonwealth v. Pierce 1884).
iii) Subjective Standards – looks to the individual characteristics of the actor (premeditation, deliberation are subjective, same as the diminished-capacity defense in England).

(1) POLICY FOR: no deterrent served with objective standard.  The threat of punishment is not ever realized by the culpable actor b/c he cannot realize that it is addressed to him.

(2) H.L.A. HART: concerned about the “impossible standard” that objectivity creates.  Some individuals will be held liable for negligence though they could not have helped their failure to comply…this is a utilitarian standard that reflects “absolute liability.”  German law reflects the Hart view.

iv) MPC view – Awareness of the risk (recklessness) is necessary for manslaughter, but one can be guilty of negligent homicide when “the care that would be exercised by a reasonable person in the actor’s situation is lacking.”  This allows some individualization (blindness, epilepsy, fear, etc.) while disallowing heredity, intelligence, or temperament to sneak in as evidence.

4) EXTREMELY RECKLESS OR WANTON MURDER

Mere Recklessness – “Negligence + Awareness” …. falls under involuntary manslaughter category.

Depraved Heart Killing – demonstrates the type of malice needed for murder 2.  Req’s:

1. Awareness of the risk.

2 Gravity of harm is high

3. Probability of harm is high

4. Purposes – “in hell.”  You balance the purposes, and they should be illegitimate to justify your action.

MPC § 202(c) – recklessness that grades up from manslaughter must demonstrate “circumstances manifesting extreme indifference to human life.”

MPC § 210.2– “inadvertent risk creation, however extravagant and unjustified, cannot be punished as murder.”
NY Penal Law § 125.25(2) – “Under circumstances evincing a depraved indifference to human life.”
NY Penal Law § 15.05(3) – awareness of the risk will be imputed if a person is unaware solely because of voluntary intoxication. 
NY Penal Law § 125.20(1) – intent to cause serious bodily injury short of death, which then results in death, is graded as manslaughter in the first degree (not murder 2).  Other jurisDs find that the wanton disregard for life exhibited in these cases are enough to conjure murder 2 ( see p. 447).
a) Commonwealth v. Malone (Penn. 1946) p. 439

i) FACTS: Russian roulette – 17 yo pulls the trigger thrice and shoots kid.

ii) RULING: depraved heart killing (second-degree murder)

(1) Awareness – D knew the risks of playing the game.

(2) Gravity of harm – death

(3) probability of harm – at least 1 in 6…high

(4) Purposes – contemptible to risk life for a kick.

b) People v. Roe (NY 1989) p. 442 – depraved heart killing upheld for Russian roulette.  J. Bellacosa dissenting that, on the facts, the kid did not show the malice necessary for murder 2.
c) State v. Davidson (Kans. 1999) p. 442 – depraved heart killing for Rottweiler dog attacks.

d) People v. Burden (Cal. 1977) p. 443 – depraved heart killing for father’s lazy failure to feed child.

e) United States v. Fleming (4th Cir. 1984) p. 443

i) FACTS: drunk driver w/ 0.35 BAC kills a woman in head on collision.  He had entered the oncoming lane in order to avoid traffic.

ii) RULING: second degree murder conviction upheld – “malice may be established by evidence of conduct which is reckless and wanton and gross deviation from a reasonable standard of care and aware of such risks.”

iii) NOTE: the difference b/w involuntary vehicular manslaughter and the murder 2 decision in this case is as follows:
(1) normal drunk driver is danger simply b/c he is on the road…has not necessarily acted purposefully and wantonly in putting other drivers in danger.

(2) Fleming purposely drove recklessly to avoid traffic (purpose in hell) thereby putting others in danger of serious injury or death.

f) Other Drunk Driving Cases – drunk driving often creates a factual call about what type of subjective awareness is present.  See pp. 445-446.

5) FELONY MURDER

Requirements:

1. find a predicate felony beyond a reasonable doubt (using mens rea & actus reus).

2. establish causation b/w the felony and death.
NY Penal Law § 125.25(3) – commits or attempts to commit robbery, burglary, kidnapping, arson, rape in the first degree, criminal sexual act in the first degree, sexual abuse in the first degree, aggravated sexual abuse, escape 1, escape 2, and 
in the course of or in furtherance of such crime or of immediate flight there from, 
he, or another participant, causes the death of a person other than one of the participants.

Defenses must satisfy ALL: 

(a) did not commit, solicit, or aid the homicide;

(b) not armed with a deadly weapon; 

(c) no reasonable ground to believe his partners were armed w/ deadly weapons; 

(d) no reasonable ground to believe that co-participant would engage in such homicidal behavior.

MPC § 210.2(1)(b) p. 454-5 – eliminates the felony murder rule in favor of a rebuttable presumption that the D has acted w/ the recklessness necessary for murder if the death occurs while the actor is engaged or is an accomplice in the commission of, or flight after committing or attempting robbery, rape, deviate sex intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape.

England – abolished FM in 1957.

Michigan – abolished FM in 1980 (People v. Aaron)

Canada – abolished FM in 1987

New Mexico – reads an intent req’t into FM statute in order to avoid constitutional questions (see Roth & Sundby p. 459).
a) The Basic Doctrine – prosecution need not prove intent to kill.  FM substitutes intent to commit the felony for intent to kill or cause grievous bodily harm.  Prosecution need only prove causation.  D takes his victim as he finds him, and can be held responsible for unforeseeable deaths.

i) Regina v. Serné (Eng. 1887) p. 448

(1) FACTS: burns house for insurance, and his two sons die.

(2) RULING: Urges that the felony murder doctrine be narrowed to situations where the felony entails great risk.  In this case, we have clear depraved heart killing, which developed in kinship with the felony murder doctrine.

ii) People v. Stamp (Cal. 1969) p. 450

(1) FACTS: D robs a business and forces victim, at gunpoint, to lie on the ground.  later, victim, an obese and stressed out man, has a heart attack and dies.

(2) RULING: foreseeability is not an element, only the proximate cause of death.  Felon is held strictly liable for all killings.


b) Causation – must prove “but for” and “proximate cause” (harm was the natural and probable consequence of the crime, or it was foreseeable).
i) King v. Commonwealth (Va. 1988) p. 451 – two drug smugglers crash in light plane.  Pilot not guilty of FM because the crash was not made more likely by the fact that the plane’s cargo was contraband.  NOTE: causation could have been est. if the plane was flying low to avoid detection.


c) Philosophical Debate pp. 452 – 455 

i) Rationale for:
(1) deterring felons from killing during their crimes

(2) encouraging higher levels of caution during crimes

(3) vindicating society’s loss when a felony results in death (retribution)

(4) easing the prosecutional burden in cases where murder was intentional but D claims accident.
ii) Criticism of:
(1) a person cannot be deterred from committing accidental acts;

(2) harsher punishment for accidental acts is capricious and depends on bad luck;

(3) FM rule does not reflect D’s actual culpability since D had not intent

(4) stats show that homicides occur in felonies at a much lower rate than expected, and when death occurs there is usually evidence of D’s reckless intent

(a) this means prosecutors don’t need help

(b) and that the depraved heart classification can capture most FM defendants.


d) Suspicion of and Judicial Reforms

i) Inherently Dangerous Felony limitation
(1) People v. Phillips (Cal. 1966) p. 459
(a) FACTS: chiropractor convinces family he can cure child’s cancer.  Child dies.

(b) RULING: Calif. refuses to expand FM to all felonies that were, on their facts, dangerous to human life. Court will req jury to consider specific intent to bring about death, or rather a depraved heart scenario.
(2) Determining whether a felony is inherently dangerous
(a) in the abstract – if felony can frequently be committed w/out risk to human life, it is not inherently dangerous.  Prosecution must prove mens rea and actus reus.  (e.g. People v. Phillips (Cal. 1966)).
(i) People v. Satchell (Cal. 1972) – requires assessment of felony in the abstract: “FM should not be extended beyond its purpose to deter those engaged in felonies from killing negligently or accidentally).

(b) as committed – a few courts will examine the circums in which a felony was committed to determine whether it was “inherently dangerous.”  More likely to find felonies to be inherently dangerous given the fact that there was death in the case.
(i) People v. Stewart (RI 1995) p. 464

1. FACTS: mother goes on a crack binge and child dies.

2. RULING: RI refuses the CA approach and chooses instead to apply the specific facts of each felony (uses escape from prison as an ex. for apply specific facts).
(c) For examination of Drug Distribution as inherently dangerous, see. p. 465.

ii) Independent Felony Limitation (merger doctrine) – If the underlying felony is an integral part of the homicide, the FM is not applied.  If the underlying felony is a step toward causing death, it merges with the resulting homicide.
(1) Rationale
(a) prevents collapsing all homicide grades into felony murder (all manslaughters would become murders).

(b) prevents confusing the jury w/ regard to intent.  If prosecution must prove intent to assault or kill for the underlying felony, FM would relieve the burden of proving malice for murder.

(c) prevents using FM doctrine where it can provide no independent deterrence.

(2) Determining when felonies are independent
(a) People v. Smith (Cal. 1984)
(i) FACTS: parents beat daughter “too hard,” causing death.

(ii) RULING: since the purpose of child abuse is the very assault which results in death, the homicide did not arise from an independent felonious purpose.  No FM
(iii) DICTA: California’s merges burglary with intent to commit assault.

NOTE: NY and the 6th circuit reject Calif.’s merger of burglary w/ intent to commit assault which results in murder, even though a similar assault will merge when there is no entry (sanctity of the home – inside a home a victim is much more likely to defend himself, and violence will escalate).

(b) People v. Ireland (Cal. 1969) – a FM instruction may not be given when it is based upon a felony which is an integral part of the homicide and which the evidence produced by the prosecution shows to be an offense included in fact within the offense charged.  This would be beyond the rationale for the FM doctrine.
(c) People v. Hansen (CA 1994) p. 471 – rejects the Ireland and Smith rulings in favor of an ad hoc test – “allow all inherently dangerous felonies to serve as a predicate so long as doing so would not elevate all felonious assaults to murder or otherwise subvert the legislative intent.” 

iii) Limiting which killings count

(1) Who did the killing?
(a) Agency Theory – under this theory, the identity of the actual killer becomes a central issue; only if the act of killing is done by a cofelon or someone acting in concert w/ him will the felony-murder rule be applicable.
(i) State v. Canola (NJ 1977) p. 471 - jewelry owner and felon shoot ea. other.  Ds charged w/ 2 counts of murder. RULING: not guilty for death of cofelon. 
1. POLICY – gradations of crime liability should accord with moral culpability.
(b) Proximate Cause Theory – (recent trends favor this theory) the central issue is whether the killing, no mater by whose hand, is w/in the foreseeable risk of the commission of the felony.  
(i) People v. Hernandez (NY 1993) p. 475
1. FACTS: cop shot by friendly fire.

2. RULING: adopts the proximate cause theory.
(ii) Taylor v. State (Tex. 1900) p. 473 – “shield case”… Ds guilty for putting victim in  a position of danger whereby the police shot him.

(2) Exception for co felons – NY Is A Redline JurisD.  
(a) Commonwealth v. Redline (Penn. 1958) p. 476 – not guilty for the death of a cofelon who was shot by police.  Killing was a justified and lawful act.
(b) Rationale:
(i) killing is viewed an justifiable.

(ii) death of cofelon is not in furtherance of the felony

(iii) felons assume the risk of dying when they participate in a felony.
(iv) FM statutes are designed to protect the innocent public, not the felons (State v. Williams (Fla. 1971).  Posner denies this in U.S. v. Martinez (477).

(3) When did the killing occur?
(a) During the Course of a Felony – once the felons are in custody, some jurisDs hold that the felony is over.
(4) Separate criminal acts not in furtherance of the felony – unanticipated actions by cofelons not in furtherance of the common purpose of the felony may not be charged under the FM doctrine.

(a) United States v. Heinlein (D.C. Cir. 1973) p. 476

(i) FACTS: three men raped a woman.  She slapped Heinlein who, enraged, stabbed her.  Can the other two Ds be guilty of felony murder?

(ii) RULING: not guilty – on an agency theory, and on the facts that these men had no reason to anticipate such action, to hold them liable would be the same as holding them liable for killings by the victims or the police officers.

e) Provocative Acts Doctrine – vicarious liability in FM jurisDs that have adopted the Provocative Acts Doctrine.  Felon bears responsibility for any killing attributable to the intentional acts of his associates committed with conscious disregard for life and likely to result in death, whether or not the cofelon directly caused death.

i) Taylor v. Superior Court (Cal. 1970) p. 477 (modified by Antick)
(1) FACTS: liquor store shootout, victim kills felon.  Can getaway driver be convicted of murder?

(2) RULING: apart from FM rule, the doctrine of malice based on recklessness can be invoked to hold a felon responsible for a killing committed by a victim in response to provocative behavior by one of the felons.  In this case, Felon started the gun battle by point the gun and acting nervously and menacingly.
ii) People v. Washington (Cal.) – embedded w/in Taylor.  Dissenting judge in Taylor asserts that Washington stands for the proposition that merely pointing a pistol at someone is not “initiation of a gun battle.”
iii) RECKLESSNESS EXCEPTION: courts have limited the vicarious liability theory by holding it does not apply when the felon engaging in the malicious conduct dies as a result of those actions (suicide, not homicide).
(1) People v. Antick (Cal. 1975) – modifies Taylor holding in that the death of someone other than the felon who acted recklessly must occur.

MISDEMEANOR MANSLAUGHTER (Unlawful Acts Doctrine)
:: no proof of recklessness or negligence necessary. ::
f) Rationale – misD laws generally prescribe the level of care a person must meet to avoid negligent acts.  Death resulting from misDs shows at least negligence on the actor’s part.


g) Limitations
i) proximate cause limitation – must be causal connection

(1) Commonwealth v. Williams (Penn. 1938) – not renewing driver’s license had no causal connection to traffic death.
ii) Malum in se v. Malum prohibitum p. 456 – some courts hold the doctrine to malum in se only, others have rejected that distinction.  State v. Hose (W. Va. 1992) (Truck driver fell asleep after staying on duty too long…guilty).
iii) Dangerous v. nondangerous infractions see p. 456 – some courts limit doctrine to misDs that give rise to criminal negligence or to violations of “safety ordinances.”  State v. Powell (N.C. 1993) (owner of 2 Rottweiler dogs that escaped and killed a jogger guilty of misD manslaughter, w/out a showing of recklessness or negligence).
6) CAUSATION

Step 1 – ACTUAL CAUSE

1. was act a “but for” cause

2. is it an inseparable link in the chain of causation?

Step 2 – PROXIMATE CAUSE

Is the harm foreseeable, or a natural and probable result, of the act committed?

Step 3 – INTERVENING ACTS
1. were the intervening acts foreseeable (if so, then proximate cause still exists)?

2. Should intervening acts excuse the D from responsibility for the harm?

Causation not always necessary – When a crime is defined w/out regard to any result of the D’s conduct (e.g. attempt, conspiracy, burglary), there is no need to face the issue of causation.

MPC § 2.03 [Appendix]
a) Actual Cause

i) People v. Acosta (Cal. 1991) p. 518
(1) FACTS: police helicopter crash.  

(2) RULING: Actual cause established (but overturned on mens rea req’t of reckless disregard for pilots’ lives).

(3) REASONING:

(a) foreseeability is evaluated objectively.

(b) it was foreseeable that choppers would join in the chase, and that in the emotions of such a chase that one or other of the pilots would act negligently.


b) Proximate Cause

i) People v. Arzon (NY 1978) p. 521

(1) FACTS: 2 independent fires burning in the same building.  Arzon set one that didn’t kill the officer.  Firefighter dies.

(2) RULING: murder counts upheld.

(3) REASONING: 

(a) ultimate harm need not be intended, but is something which should have been foreseen as reasonably related to the acts of the accused.

(b) D’s conduct need not be the sole and exclusive cause factor in victim’s death.

(c) at the very least, D’s action put fireman in a position where he was vulnerable to extraneous forces.

ii) People v. Kibbe (NY 1974) p. 522

(1) FACTS: Ds left drunk and naked robbery victim in the road where he was later run over.

(2) RULING: guilty.  It is sufficient that the D should have foreseen the ultimate harm that could occur, not necessarily how it could occur.

(3) CAVEAT: if a plane making an emergency landing had killed D, it would not have been proximate cause.

iii) People v. Stewart (NY 1978) p. 522 – Dr. treated a stab wound and performed unrelated hernia surgery from which victim died.  Patient would have, in all likelihood, survived, if not for the hernia surgery.  Therefore, no murder charge.

iv) People v. Warner-Lambert Co. (NY 1980) p. 523

(1) FACTS: explosion at a chewing gum factory.  It was known that explosive chemicals were around, but not what caused the spark.

(2) RULING: not guilty.  Court req’s some evidence that what produced the ignition of the chemicals was foreseeable (otherwise it would be like the plane in Kibbe).

v) People v. Deitsch (NY 1983) p. 524

(1) FACTS: warehouse fire kills employee.  Cause of fire is unknown, but emergency exits, etc. were inadequate.

(2) RULING: distinguishing Warner-Lambert, the court rules that under Kibbe the D’s created a situation where it was reasonably foreseeable that victim would succumb to fire.

vi) Medical Malpractice
(1) Regina v. Cheshire (All. E.R. 1991) p. 526 – If at the time of death the wound is still an operating cause of death, murder.  Only if the wound is merely the setting in which another cause operates can it be said that the death does not result from the wound.

(2) Hall v. State (N.E. 1927) p. 526 – Not necessary that a wound be fatal and the direct cause of death.  If the wound causes death indirectly through a chain of natural effects and causes unchanged by human action, such as the development of infection, a person is guilty, even if improper or inadequate medical treatment contributes to death.
(3) State v. Shabazz (A.2d 1998) p. 526 – gross medical negligence may permit the D to escape liability only if it is the sole cause of death.

vii) Police Intervention
(1) United States v. Main (9th Cir. 1997) p. 527 – case reversed because jury was not allowed to hear evidence owing to police’s failure to move a crash victim or summon help properly. 
viii) Take the victim as you find him
(1) State v. Lane (N.C. 1994) p. 525 – Lane convicted of misD manslaughter for punching an alcoholic, who later died of brain swelling b/c of his massive alcohol consumption.
(a) Compare Perez-Cervantez (Wash 1998) p. 548 where victims cocaine use after being stabbed caused his death.  Should it matter when the substance abuse occurred?

(2) Regina v. Blaue (1975) p. 543 – D stabbed a girl who was Jehovah’s Witness.  Girl refused blood transfusion that would have saved her.  This is arguably a preexisting condition (book does not give definitive answer).

SEE PAGE 528 for examination of the philosophy of cause (Meir Dan-Cohen, Moore).

ix) Transferred Intent
(1) MPC § 203(2)(a) – where the crime req’s D intentionally commit a particular result, that element of the crime is satisfied if the D accidentally causes that result to on e person while intentionally trying to cause it to another.

(2) People v. Birreuta (Cal. 1984) p. 530 – D guilty of only one murder when shot passes through body and into another person.

(3) State v. Contua-Ramirez (? 1986) p. 530 – D attempted to strike wife and hit baby instead.  Upheld conviction for intentionally injuring kid even though that offense was graded higher.

c) Subsequent Human Actions

i) Subsequent Actions Intended to Produce the Result (ASSISTING SUICIDE)
(1) People v. Campbell (Mich. 1983) p. 530

(a) FACTS: D was drinking with buddy, encouraged him to commit suicide, left his gun and five shells, and left.  Buddy commits suicide.

(b) RULING: Homicide req’s intent to kill, not hope that one will commit suicide.  We have intent to cause death, but Suicide breaks the causal chain.

(2) People v. Kevorkian (Mich. 1994) p. 531

(a) FACTS: Kevorkian makes all preparations necessary, but the patients are the ones who do the act that eventually ends their lives.

(b) RULING: no murder, only aiding a suicide.
(3) NY Penal Law § 125.15.3 – reverses the common law view in Campbell and Kevorkian and imposes liability.

(a) worries about abuse for the most vulnerable members of society.

(b) we don’t want Kevorkian deciding who should die and who shouldn’t.

(c) no judicial safeguards in place at all

(4) Model Penal Code § 210.5(1) – allows criminal homicide conviction only if person purposely causes or aids another to commit suicide though fraud, duress, or deception.
(5) Model Penal Code § 210.5(2) – felony (punishable as manslaughter) for aiding or soliciting suicide.

(6) People v. Duffy (NY 1992) p. 535

(a) RULE: one who recklessly or negligently furnishes the means for one to commit suicide can receive an involuntary manslaughter conviction.

(b) DISSENT: one who without intention provides the means for suicide will get 15 years whereas one who does so knowingly will get only 5 years max.

ii) Subsequent Victim Behavior – Acts Not Freely Chosen
(1) Stephenson v. State (Ind. 1932) p. 537

(a) FACTS: D kidnaps woman & does perverted things with her.  She takes poison, becomes sick, dies weeks later of an infection from a bite wound caused by D.

(b) PRECEDENT: 

(i) Pressler – wife fights w/ her hubby, and goes outside wrapped in a blanket w/ the intention of going to her father’s.  She sleeps outside and freezes.  Hubby not guilty.

(ii) Valade – young girl underage was raped by D in his secluded apartment and she jumped out the window and died.  The rule in that case was “when suicide follows a wound inflicted by the D his act is homicidal, if deceased was rendered irresponsible by the wound and as a natural result of it.”

(c) FOUND: Valade governs, and the scenario was found to be part of one whole criminal endeavor.  Murder.  
(d) RULE: intervening actor who strikes the fatal blow must have been rendered irresponsible by the D’s unlawful act.

(2) Uriah the Hitttie p. 543
(3) Bailey v. Commonwealth (Va. 1985) p. 544

(a) FACTS: man convinces almost blind friend to wait on his porch with a gun.  Man then calls the cops who show up there and end up shooting the man.  “I’m the hoss that caused the loss.”

(b) RULING: none.

iii) Subsequent Action that Recklessly Caused the Risk
(1) Commonwealth v. Root (Penn. 1961) p. 545

(a) FACTS: street racing on a three lane country road.  Coming up on a narrow bridge with the D in the lead, the decedent swerves into oncoming traffic to make a pass and collides head-on intoi a truck.

(b) RULING: the gross negligence of the deceased breaks the causal chain.

(i) much higher standard than normal tort liability for recklessness – expanding tort liability would expose those to murder liability for behavior that doesn’t necessarily have a high prob of bringing about death.

(ii) there is an underlying moral judgment that the deceased was responsible for his own death and assumed the risk.

(iii) contrib. negligence sort of makes a backdoor appearance here.

(2) State v. McFadden (Iowa 1982) p. 549

(a) FACTS: same basic fact patter as Root but this time an innocent 6 yo girl dies.

(b) RULING: guilty of involuntary manslaughter as Ds driving combined with his buddy’s driving to be a precipitating cause.

(c) POLICY: This is a moral diff. that has a legal significance.  No liability b/w the two idiot racers, but you can certainly find liability for the murder of the girl.
(3) People v. Kearn (NY 1989) p. 547

(a) FACTS: Victim ran across a highway to escape a racist gang and was struck and killed by a negligent driver.

(b) RULING: manslaughter 2.  It cannot be said that an intervening wrongful act occurred to relieve the Ds from the directly foreseeable consequences of their actions.

(c) ANALOGIZE to Kibbe.

(4) Commonwealth v. Atencio (Mass. 1963) p. 550

(a) FACTS: Russian Roulette…each individual willingly participates.  One kid dies, the other two are brought on charges for manslaughter.

(b) RULING: The Commonwealth has an interest that the deceased should not be killed by wanton or reckless conduct…such conduct could be found in the concerted action and cooperation of the Ds in helping to bring about he deceased’s foolish act.

(c) NOTE: here criminal liability finds guilt where tort wouldn’t (think contrib. neg.).

(d) DIFFERENTIATION: drag race involves some level of skill, RR is a matter of luck.

(e) RISK: Culture apparently insists, in these case, that we should accept certain levels of risk taking that is inherent to sports and human nature.

(5) Lewis v. State (Ala. 1985) p. 551 – D not guilty when kid takes his life with Russian roulette.  He had showed victim how to play the game, but was not in the room when deceased shot himself…intervening free will.

(6) Commonwealth v. Feinberg (Penn. 1969) p. 552 – D guilty of negligent homicide for selling high grade Sterno he knew that bums were going to drink.  Contrib. neg. no def.

(a) Drug Dealer Liability – some courts ignore intervening act doctrine when druggy dies of overdose see p. 552-3.

\\ accessorial liability //
IN GENERAL

REQUIREMENTS:

1. mens rea – purpose to help; purpose for criminal act to succeed.

2. actus reus – slightest assistance or encouragement (mere presence is not enough).
Modern breaks with common law:

1. punishment for accessory is now the same as principal

2. accessory to a crime can be convicted even if principal is not

3. accessory is simply charged with the same offense as principal (no “accessory” charge needed).

Model Penal Code p. 604
§ 31 – all persons concerned in the commission of the crime shall be charged as principals..  Applies to misDs and felonies…presence is not necessary.

§ 32 – harboring a principal with intent to allow him to evade a crime is accessorial.

§ 33 – an accessory is punished by fine or jail not exceeding 1 year.

§ 917 – distinction b/w accessory before the fact and a principal is eliminated.

18 U.S.C. § 2 p. 604

(1) one aiding, abetting, counseling, commanding, inducing or procuring crime is punishable as principal.

(2) whoever willfully causes an act to be done which if directly performed by him or another would be an offense against the U.S. is punishable as a principal.

NOTE: while accessories can be punished the same as the principal, they need not be (Posner p. 605)
New York Penal Law
§ 20 – another person is criminally liable for offending conduct when acting w/ mental culpability req’d for the commission of illegal act if he solicits, requests…or intentionally aids.

§ 20.05 – no defense that:

1. other person is not guilty owning to some legal incapacity
2. other person has not been prosecuted or convicted

3. the defense in question can be committed only by a particular class of persons to which the D does not belong (Federal Law agrees.  See p. 641).
§ 115 – even if a person has high reason to believe that they are facilitating a crime, they are liable.

§ 205.50 – 205.65 – Accessory after the fact…can range up to a Class D felony.
1) MENS REA

General rule – specific intent is req’d to hold a person liable as an accomplice.
a) Actions of the Principal
i) Hicks v. United States (U.S. 1893) p. 607

(1) FACTS: a Native American is charged and convicted in the lower courts for accessorial liability.  Hicks was somehow acquainted with the principal, Stand Rowe, another Native, who intentionally shot a white man name Colvard.  At the scene of the murder, there were ambiguous facts as to what exactly happened.  However, Hicks was present when Rowe killed Colvard, and they walked off together.

(2) HICKS RULE: the mere fact that someone is present at the time is simply not enough to prove accessorial liability.  There must be some evidence of encouragement of the act.

ii) Wilson v. People (Colorado 1939) p. 610

(1) FACTS: Wilson and Pierce decide to steal whiskey from a liquor store.  Wilson boosts Pierce into a drug store window, then calls the police and leads them to Pierce in an elaborate plan to recover a watch he thinks Pierce stole from him.

(2) RULE: you have to separately plead and prove intent.  Since Wilson did not wish the crime to be consummated, he cannot be guilty.

(3) NOTE: He would certainly get off under NY PENAL § 20.

iii) State v. Gladstone (Wash. 1980) p. 611

(1) FACTS: Gladstone gets busted at Puget Sound University for recommending a drug dealer who sells weed to the undercover agent.

(2) RULE:  not guilty.  Conviction depends on proof that he did something in association or connection w/ the principal to accomplish the crime.

(3) POLICY: dangerous to hold that mere communication that another might or probably would commit a criminal offense amount to an aiding and abetting of the offense should it ultimately be committed.
NY Criminal Facilitation – when you can’t convict on § 20, try § 115:
in State v. Gordon p. 614 the court you ABSOLUTELY CANNOT convict for facilitation on the same facts as Gladstone.  First of all, you must facilitate a felony.  Even if the sale of marijuana was a felony in this case, the high court of NY said that they could only be held liable if there is “concurrent mens rea.”  There must be mens rea for Gordon and a mens rea to sell on the part of the dealer at the exact same time.

POLICY – The court will not make it easy because they are worried about sweeping people into prison – think of the costs and gains for god sake.  What are we gaining by putting university kids in jail.

Model Penal Code § 2.06(3)(a) – “person is an accomplice of another if, w/ the purpose of promoting or facilitating the commission of the offense…”

This means that the Ds must have the mens rea appropriate to the crime charged [see State v. Marr (NC 1996) p. 620].
iv) United States v. Fountain (7th Cir. 1985) p. 615

(1) FACTS: Aryan Brotherhood accomplice case

(2) RULING: not necessary that D’s purpose was to kill the guard, but was enough that he knew Silverstein would use the knife to attack the guards.

(3) NOTE: under NY law, this may not be the same result, as § 20 req’s the same mens rea as the principle.  You could maybe get him on recklessness?

v) Roy v. United States (DC Cir. 1995) p. 618 – limits liability to what may reasonably ensue from “the ordinary course of things,” not to “what might conceivably happen.”  This supports the policy of avoiding SL crimes.
Posner on deterrence:

- knowledge suffices for major crimes b/c it will cause deterrence.

- purpose is req’d for lesser crimes b/c of minimal deterrence.
NOTE: Fed Law does not appear to have facilitation, so they expand the aiding and abetting req’t.  The same, I think, goes for California.
vi) People v. Luparello (Cal. 1987) p. 615
(1) FACTS: Luparello wanted to find out where Terri, his former lover, lived.  Luparello and friends visited one Martin and tried to get that information.  The next day, Luparello’s friends came back, without Luparello, and killed Martin.

(2) RULING: Luparello guilty of murder.  Liability is extended to reach the actual crime committed rather than the planned or intended crime, on the policy that aiders should be responsible for the criminal harms they have naturally, probably and foreseeably put in motion.

(3) NOTE: California is expanding liability in this case.  This would not be the result in NY.

vii) Weapons Possession of cofelon – see p. 619.  Some courts say “knew to a practical certainty,” other say “could have reasonably foreseen.”
b) Attendant Circums

i) United States v. Xavier (3d Cir 1993) p. 621

(1) FACTS: friend, an ex-felon, has a gun.  This is illegal.  But, as far as Xavier goes, he claims that he didn’t know the guy was an ex-felon.

(2) RULING: while it is a SL crime for an ex-felon to possess a weapon, the court will still req a culpable mens rea (knowledge) on the part of the accessory.
(3) POLICY: disfavoring SL crimes which could sweep a lot of innocent persons into the cells

(4) SAME RESULT IN ENGLAND [Johnson v. Youden (1950) p. 622]

(5) MPC leaves it for the courts to decide.


c) Results 

i) State v. McVay (R.I. 1926) p. 623

(1) FACTS: the principal is clearly negligent.  He fixed a boiler and people died.  The issue is whether the captain and engineer can be held for accessory because they hired the guy who can’t fix boilers correctly.

(2) RULING: No inherent reason why, prior to the commission of such a crime, one may not aid the doing of the unlawful act or of the lawful act in a negligent manner.  The court rules that they negligently hired an unprofessional boiler person.  

(3) REASONING: They have negligence, they have causal significance, they can be liable.  Same result under New York law.  You can have negligent accessorial liability.

ii) People v. Russell (NY 1998) p. 624

(1) FACTS: public school principal killed in crossfire at a mall.  No one knows which of the shooting Ds actually fired the shot that hit the principal.  Jury convicted of Depraved Heart murder 2.
(2) RULING: Each defendant “intentionally aided” the D who fired the fatal shot.  Each D exhibited depraved indifference to human life.  They had a “community of purpose,” and the fact that they were trying to shoot each other does not preclude that “community.”

(3) COMPARE: People v. Abbott NY 1981 – drag race “community of purpose.”

iii) State v. Travis (Iowa 1993) p. 627 – court found motorcycle passenger guilty of involuntary manslaughter on the grounds that he “role-modeled” the negligent operation of that motorcycle.

2) ACTUS REUS

a) Wilcox v. Jeffery (Eng. 1951) p. 628
i) FACTS: jazz magazine promotes illegal jazz show.

ii) RULING: there was mens rea in recognition of the illegality of the act, and there was encouragement in the act of paying for the show and publishing a raving review…therefore guilty.
iii) Here, we begin to worry about eroding the significance of culpability requirements.

b) State v. Tally, Judge (Alabama 1894) p. 629

i) FACTS: judge stopped a telegram from reaching Ross, and Skelton bros killed Ross.

ii) RULING: A person is guilty of aiding even if the criminal result would have occurred anyway and D’s actions had no impact on the outcome.

c) Need There Be Actual Aid Given?
i) MPC – “attempt to aid” § 2.06(3).  Punishes on blameworthiness.

ii) Common Law – aid must actually be perceived by the principal.


d) Need there be a crime committed?
i) MPC – Yes.  At least an attempt.  If no attempt is ever made, look to prosecute under Attempt or Conspiracy.


e) Complicity by Omission
i) MPC – person can be an accomplice if he has a legal duty to prevent the offense and he fails to do so with the purpose of promoting or facilitating the crime.

ii) State v. Davis (W. Va. 1989) p. 632 – father who lies next to a woman while her son rapes her is guilty as an accomplice b/c his presence “facilitated and encouraged.”
iii) People v. Stanciel (Ill. 1992) p. 632 – mother charged as an accomplice to abuse when she stood by and watched her bf beat her three year old daughter to death.

(1) NOTE: under MPC there might be a diff. result as you have to prove purpose.

3) RELATIONSHIP B/W THE LIABILITY OF THE PARTIES

a) Feigned Accomplice. A person who acts as an accomplice in an effort to apprehend the principal during the commission of a crime is not guilty of aiding and abetting the offense.  The person does not act with the purpose of having the crime succeed.  But can the other person, who clearly has the intent?
i) State v. Hayes (Mo. 1891) p. 633 (stealing the side of bacon) – D not guilty because he aided Hill, a relative of the store who had no intent to commit the crime of burglary.  As such, no crime was committed.

(1) NY Penal Law – Even if the principal gets off (b/c of a defense) does not mean that the accessory gets off if that person doesn’t have a defense—criminal law is highly individualized

ii) Vaden v. State (Alaska 1989) p. 634 – undercover officer shoots four foxes in furtherance of his duties to catch poachers.  Court holds, despite the dissent’s call to apply the common law rule (represented by Hayes), that justification is personal to the defendant.  Justification of one will not exculpate the other.  Undercover work will not exculpate from accessory.  Only thing you can do is raise the entrapment defense.


b) Justification and Excuse
i) Taylor v. Commonwealth (Va. 1999) p. 636
(1) FACTS: bf gf team kidnap bf’s child from mother.

(2) RULING: gf still guilty as accomplice despite bf’s excuse.

(3) REASONING (holds true in NY): 

(a) excuses are always personal to the D, and cannot be delegated.

(b) justifications, however, render conduct acceptable under the circumstances, which makes the act non criminal.  With no crime, you can have no accomplice liability.

ii) Wilborn v. Superior Ct. (Cal. 1959) p. 639 – excuse of parent to take child is not delegable to others hired to take that child.

iii) Culpable-but-unconvictable principal – will not relieve accessory of liability.

iv) Acquitted principal – not a defense U.S. v. Standefer (U.S. 1980) p. 641

v) Victim of the Offense – cannot be an accomplice… if the statute’s purpose is to protect that individual, it would make no sense to convict them.


c) Different Degrees of Punishment – Regina v. Richards (England 1974) p. 642

i) FACTS: the lower court convicted the accessory (wife) for a higher level of assault than the principals (the thugs she hired to beat her husband).

ii) RULING: The higher court reverses because they cannot fathom convicting the accessory of a higher crime than the thugs.

iii) in NY in 20.15 – the principal and accessory may be guilty of diff. degrees if there are significant differences in the mens rea.  A woman in a rage who hires a cold-blooded killer can get manslaughter while the killer gets murder 2.
iv) Iago would get murder 2 conviction while the “hot” Othello would get manslaughter.

4) DEFENSES

a) MPC § 206.6(c) – recognizes abandonment def if the D terminates his complicity prior to the commission of the offense; and either:

i) wholly deprives it of effectiveness, or
ii) gives timely warning to law enforcement authorities or otherwise makes proper efforts to prevent crime.
b) Common Law – majority of jurisDs did not recognize an abandonment def to liability.

c) NY PENAL LAW § 40.10 – “under circums manifesting a voluntary and complete renunciation of his criminal purpose, the D w/drew from crime and made a substantial effort to prevent its commission.



\\ attempt //
Mens Rea

1. Purpose to Commit Crime

2. Knowledge alone is insufficient

3. MPC § 5.01(1) – purpose or belief 
Actus Reus

1. Common Law tests

(a) last step

(b) Proximity approach

(c) Unequivocality

2. MPC test – substantial step strongly corroborative of intent

Defenses

1. Abandonment – not a defense at common law.
2. Renunciation – MPC § 5.01(4) – complete and voluntary; NY Penal § 40.10(3)
3. Impossibility – 

(a) factual v. legal


(b) MPC approach
California § 664 – attempt.
Punishment

California § 664 – max term not more than half of the highest max term for completed offense

NY Penal § 110.05 – attempt is one classification below completed offense, with the exception of certain crimes which are punished the same (e.g. drug crimes and murder).

MPC § 5.05 – mandates the same punishment for attempt as for the completed crime, w/ exception of attempts that were so unlikely to bring about the commission of harm/crime.

Impossibility 

NY § 110.10 – no defense even if circums made the crime factually or legally impossible, if such a crime could have been committed had the attendant circums been as the D believed them to be.
FILLING IN THE GAPS – RECKLESS ENDANGERMENT

NY § 120.20, 120.25

MPC § 211.2
1) PUNISHMENT PHILOSOPHY:
Retribution – In crimes, retribution does not require an actual crime.  It is enough that you fully intended to consummate a particular crime.

Deterrence – of course we want to deter someone who would commit a crime

Protection – these people have proven their willingness to disrupt the peace in society.

Reform – of course we want to reform them.

H.L.A. Hart – finds it quite illogical that the criminal law should punish an “attempt” less than the actual consummated act would be.  It is a confusion of Tort reasoning of “compensation” w/ criminal law’s retribution.  James Fitzjames Stephen had asserted that criminal liability should reflect the public outrage…those who didn’t commit the crime don’t evince as much outrage.  Hart finds this nonsensical.  Schulhofer argues that the reason attempts are not punished as heavily is b/c society’s retributivist urge is not as fully aroused when serious harm is averted.
2) MENS REA

a) Smallwood v. State (Maryland 1996) p. 556

i) FACTS: HIV positive rapist charged w/ attempted murder for raping women “w/ condom.”

ii) RULING: Evidence of specific intent to kill, demonstrable from circumstantial evidence proving high risk or overt intent, was absent & therefore no attempted murder.  The law of attempt is a specific intent crime.
iii) REASONING: the prosecution likened the unprotected rapes to firing a weapon at a vital part of the body.  In that case, intent to kill can be inferred.  The court rejects this on the grounds that no evidence was given to show that the probability of harm is the same in both cases.  Neither was there any evidence showing an overt intent to kill.
b) Purpose Req’t – Attempt req’s a purpose (“specific intent”) to produce the proscribed result, even when recklessness or some lesser mens rea would suffice for conviction of the completed offense [e.g. People v. Campbell (NY 1988)].

i) S.L. ( ATTENTION: U.S. v. Gracidas-Ulibarry (9th Cir. 1999) p. 560 – SL offense of being an illegal alien applied to the attempt to enter the country.  Dissent argued that mens rea was req’d for attempt, even if the 
c) Specific Intent Req’t Justifications
i) linguistic – how can you attempt something w/out trying to succeed?
ii) moral – one who intends does greater moral wrong

iii) utilitarian – not to show necessarily that the act was wicked, but that harmful consequences were likely to follow (J. Holmes).

d) People v. Thomas (Col. 1986) p. 560 – Colorado statute was read as doing away with the mens rea req’t.  As a result, the D was convicted for attempted reckless manslaughter.  The statute reads: “a person commits criminal attempt if, acting with the kind of culpability otherwise req’d for commission of an offense, he engages in a substantial step…”  Slippery Slope to this utilitarian ruling.
e) Attempted Felony Murder – no state accepts this except Arkansas.  Felony murder is already troublesome enough for most jurisDs.
f) Involuntary Manslaughter – specific intent req’t does not allow conviction for attempted involuntary manslaughter, although you can be guilty of attempted voluntary manslaughter.

g) Probabilities – see MPC § 5.01(1)…purpose or belief.
h) Rape and Statutory Rape
i) Regina v. Khan (1990 Engl). p. 563 – rape and attempted rape have same mens rea: “intention to have intercourse + knowledge or recklessness as to the woman’s absence of consent.”

ii) Commonwealth v. Dunne (Mass. 1985) p. 563 – whether or not D’s aware of victim’s age is irrelevant…it would be incongruous for us to posit one rule for the completed act and another for the attempt.

NOTE: most courts do not req that the D act w/ purpose as to circums of a crime that the D would not need to know to be guilty of the complete crime. (e.g. attempt to kill fed officer can be found even if D did not know victim was a fed officer).
Model Penal Code § 5.01(c) – intended to cover cases like Kahn and Dunne.  It is formulated to cover purposeful acts or omissions which are substantial steps in the culmination of a crime.  SEE p. 563.
3) ACTUS REUS: ATTEMPT v. PREPARATION
IMPORTANT: even if the actor has the intent, we need some overt act to demonstrate the willingness to pursue that intent.  We cannot punish thoughts.
Different theories:

First Step




Equivocality Test 

Last Step





Dangerous Proximity Approach


Substantial step Strongly Corroborative of Intent (MPC)

a) First Step and Last Step
i) King v. Barker (New Zealand 1924) p. 564 – court debates whether to draw the line of attempt to allow for the locus penitentiae—the opportunity to change your mind—which is a strong retributivist idea.  Still, drawing the line this far might encourage someone to go through with the crime.  This is known as the LAST STEP Eagleton test.
(1) EXCEPTION: the first administration of poison in a series of doses (R. v. White (Eng. 1910)).

(2) FIRST STEP: generally not enough to establish liability, except in poison.  

b) Dangerous Proximity Test 
i) People v. Rizzo (NY 1927) p. 565

(1) FACTS: guys driving around so they can jump some particular individual.  Good police work caught these fellows before they had a chance to do that.  

(2) RULING: no attempt b/c defendants were only in the preparation stage.

(3) REASONING: The law must be practical and consider those acts only as tending to the commission of the crime which are so near to its accomplishment that in all reasonable probability the crime itself would have been committed, but for timely interference.

ii) People v. Acosta (NY 1993) p. 567 – interpreted NY Pen. § 110 as making no change in the law est. by Rizzo.  NY has most demanding proximity req of any jurisD.

iii) Justified by John Austin – “proximate act proves not merely the purpose but the firmness of the purpose.”


c) Equivocality Test – looks not how far the D has gone but how clearly his acts bespeak his intent.  It is an alternative to the dangerous proximity test for determining what acts suffice for attempt (once intent is proven).
i) King v. Barker (New Zealand 1924) P. 570 – Strictly formulates the equivocality test as “a criminal attempt is an act which shows criminal intent on the face of it (res ipsa loquitor).”  Uses the example of the man lighting a match by the haystack.
ii) People v. Miller (Cal. 1935) p. 571 – D’s conviction for attempted murder was reversed.  He had professed an intent to kill Jeans, but he never raised his rifle to aim.
iii) McQuirter v. State (‘Bama 1953) p. 569
(1) FACTS: black man arrested for attempted rape.  There was little proximity, and little evidence to show his intent

(2) FOUND: guilty

(3) CRITICISM: what this case demonstrates is how important a proximity req’t or an equivocality application is to safeguarding civil liberties. 

iv) Criticism – strict application can set too high of a barrier to conviction, b/c as long as the act is ambiguous, we don’t have a crime.  See Glanville Williams p. 572.


d) MPC “Substantial Step” test
i) United States v. Jackson (2d Cir. 1977) p. 575

(1) FACTS: would-be bank robbers spotted Feds and ran before they could commit the crime.  They had masks, shotguns, and had removed the car’s license plates.

(2) RULING: adopts the MPC standard.  Guilty.

(3) REASONING: in addition to assuring firmness of criminal desire, the req’s of a substantial step precludes attempt liability w/for relatively remote preparatory acts.  At the same time, by not requiring a “last step,” it permits the apprehension of dangerous persons at an earlier stage than the other approaches w/out immunizing them from attempt liability.

ii) Prevalence – half of the states and 2/3 of the circuits use this test.

iii) United States v. Harper (9th Cir. 1994) p. 578

(1) FACTS: “bill trap” on the ATM.  

(2) RULING: attempt conviction overturned on what I believe is the equivocality test.  “Making an appointment w/ a potential victim is not of itself such a commitment to an intended crime as to constitute an attempt.”

(3) MPC: an analysis on the MPC would probably find a substantial step.

iv) United States v. Mandujano (5th Cir. 1974) p. 579 – D guilty of attempt to distribute heroin, despite claiming was unable to locate his contact after an hour’s search.  Debatable whether this is the right result under the MPC substantial step test.

v) United States v. Joyce (8th Cir. 1982) p. 580

(1) FACTS: Joyce had the money to buy coke, $22,000, but he refused to deal w/ an undercover officer and left.

(2) RULING: no attempt under MPC test.  D neither proffered the $, nor examined the merchandise.


DRUG INSPECTION:

People v. Acosta (NY 1993) p. 581 – a person who orders illegal drugs, admits the courier into his home and examines the quality of the goods has unquestionably passed beyond mere preparation.

e) Defense
i) Traditional – no defense for abandonment (People v. Dillon California 1983).  To limit unfairness, courts may place the threshold of attempt very close to the crime.

ii) NY § 40.10 – defense when “under the circumstances manifesting a voluntary and complete renunciation of the criminal purpose.”

iii) Model Penal Code § 5.01(4) – voluntarily and complete renunciation of criminal purpose (see p. 1061 for further definition).

(1) People v. McNeal (Mich. 1986) p. 568 – intended rape victims pleas caused rapist to let her go.  The victim’s “unexpected resistance” made the actor’s renunciation involuntary.


f) Substantive Crimes of Preparation
i) BURGLARY – has inchoate elements b/c we impute intent to commit a felony upon attempt to enter a dwelling.

(1) NY § 140.35 – makes it a class A misdemeanor to possess burglars’ tools in “circumstances evincing an intent to use.”

(2) People v. Salemme (Cal. 1992) p. 572 – demonstrates the expansion of burglary to cover all entries w/ intent to commit a felony.  Here, D was convicted of burglary for entering with intent to sell false securities.

ii) ASSAULT – 
(1) Cal. § 240 – “an assault is an unlawful attempt, coupled w/ a present ability, to commit a violent injury on the person of another.”
(a) NOTE: one who places another in fear of a battery, but does not actually intend to carry out the attack, normally would not be guilty of assault under trad’l criminal law definitions. 
(2) NY § 120-120.60 – assault in NY and in the MPC is defined as an actual infliction of injury.  NY also has menace statutes and anti-stalking measures in these provisions

4) SOLICITATION

a) State v. Davis (Mo. 1928) p. 581

i) FACTS: wife and bf hire undercover cop to kill wife’s husband.

ii) RULING: The court rules that since there was no requisite intent on the part of the “killer,” there could be no attempt at a crime.

b) United States v. Church (Military 1989) p. 582 – here the court finds attempt even though no crime actually took place, given the fact that the entire “murder” was acted through, even to the point of showing D a picture of his wife’s “dead” body.

i) POLICY: the court sought to make punishment commensurate with moral guilt, as opposed to the traditional view of making punishment commensurate to harm.

c) 5th Circuit holds that solicitation can be attempt if it reps a substantial step (p. 584).

d) FREE SPEECH – solicitation may be constitutionally protected (Dr. Spock example).

NY Penal Law § 100 – Criminal Solicitation: ”with intent that another person engage in conduct constituting a crime, he or she importunes, solicits…”

No defense for principal’s lack of mens rea.

Difference b/w solicitation and accessory is that in accessory a crime is actually committed.

Model Penal Code § 5.02 – Comment “the fortuity that the person solicited does not agree to commit or attempt to commit the incited crime plainly should not relive the solicitor of liability, when otherwise he would be a conspirator or an accomplice.”
5) IMPOSSIBILITY

FACTUAL IMPOSSIBILITY – not generally a defense.

examples – pickpocket picking an empty pocket;

shooting a weapon that is incapable of firing;

trying to infect another with a disease you’re not infected with;

shooting at a victim’s home when he’s not there;

having sex with a woman who, unbeknownst to D, is already dead.
LEGAL IMPOSSIBILITY
1. True Legal Impossibility – When D consciously tries to violate the law but there is no law prohibiting his behavior;  ALWAYS A FULL DEFENSE.  The target crime, no matter what D’s intentions, is not criminalized.
2. Hybrid Legal Impossibility – when D’s conduct might otherwise violate the law, but he makes a mistake as to the legal status of some aspect of his conduct.  Example – shooting a dead corpse with intent to kill.  This is much like factual impossibility, in that if the situation were as the D thought, it would be a crime.
Distinction b/w Legal and Factual is hotly contested:
General Rule – ask: “Had the circums been as the D believed them to be, would there have been a crime?”  If the answer is yes, D is guilty of attempt and impossibility is not a defense.
NY PENAL LAW § 110 – overrules the Jaffe (buying cloth that wasn’t stolen) decision and refuses to distinguish b/w factual and legal impossibility.

POLICY:

1. retribution – same culpability

2. deterrence – there’s both as culpable, and both need to be reformed.

3. protection – o Lord protect us from these awful pickpockets and cloth thieves

4. reform – yeah, they’re both in need of some good back lashing.

California – agrees w/ NY.  People v. Rojas (Cal. 1961) p. 590
NOTE—NOTE—NOTE: Legal impossibility in its pure form should not be a crime b/c we do not allow people’s skewed and fantastical ideas of criminal law to dictate prosecution.  Example – “officer, I’m a lousy wretch and I’ve never given a dime to the homeless.  Please arrest me.”  Feeling guilty is never enough for arrest in a free society.  Or, how about this, “Officer, I’ve been forcing my horse to carry me around.  I’ve made the poor beast into a slave.  Please arrest me.”  
a) People v. Dlugash (NY 1977) p. 587 

i) FACTS: D was with Geller and Bush.  G and B had an argument over money, and B pulls out a gun and blows G away…3 shots.  Then, a few minutes later, D pulled out his weapon and shot G as well.

ii) ISSUE: you must be a living person for homicide to apply.  There was no medical certainty that G was alive.  But, NY is a brave new world…

iii) RULE: adopts the MPC formulation - “if the circumstances were as the D thought them to be, it is a crime.”
b) United States v. Duran (DC Cir. 1995) p. 591 – adopts the 5th Circuit, 9th Circuit, and Eleventh Circuit view that “the objective acts of the D taken as a whole, strongly corroborate the req’d culpability for criminal attempt.”
c) United States v. Berrigan (3d Cir. 1973) p. 592

i) FACTS: Father Berrigan thought he was sending correspondence w/out the warden’s permission, when, in fact, the warden allowed the letter courier to “fake” cooperate.

ii) RULING: finds legal impossibility and defends it, contrary to the other circuit – it is a defense when the acts, even if completed, would not amount to a crime.
iii) NOTE: it would have been just as easy for the court to find “factual impossibility” and go the other way.

d) United States v. Oviedo (5th Cir. 1976) p. 593 – THE FEDERAL STANDARD
i) FACTS: field test on substance tested positive for heroin.  Back at the lab, it turns out it wasn’t heroin.  

ii) RULING: conviction overturned.  The court refuses to allow guilt of attempt to distribute narcotics when the acts taken by the D were not strongly corroborative of such acts (the substance wasn’t even a narcotic).  To rule otherwise would be to erase the mens rea req’t intent to distribute drugs.  We demand that in order for a D to be guilty of a criminal attempt, the objective acts performed, w/out any reliance on the accompanying mens rea, mark the D’s conduct as criminal in nature.  Court cannot conclude that the objective acts of D apart from any indirect evidence of intent mark his conduct as criminal in nature.
iii) NY and CA: these states would rule slightly differently - If you believe that Oviedo thought he was selling heroin, then he is guilty of attempt.  So, you don’t need the acts to speak of criminality as loudly as federal law req’s.
e) Voodoo hypothetical – a person stabs a doll thinking she is killing someone.

i) the worry is that this is beginning to look like a crime of thought.  A person is being held liable essentially for hallucinations that she is harming people.

ii) what about people who pray for God to strike down their enemies?

f) The Case of Lady Sheldon: proposal of amendment to MPC § 5.01 – “a person is guilty of an attempt to commit a crime if, acting w/ the kind of culpability otherwise req’d for commission of the crime, he: (a) purposely engages in conduct that strongly corroborates the req’d culpability and would constitute the crime if the attendant circums were as he believes them to be…”

\\ conspiracy //
Requirements:

1. agreement to commit a crime;

2. with intent to have that crime succeed;

3. [most jurisDs, inc. NY] an “overt act.”

Things to Remember

Ghebardi Rule

Wharton rule 

Bilateral v. Unilateral

Pinkerton Liability

Wheel v. Chain

Defenses:

1. Abandonment – conspiracy ends and statute of limits starts to run.

2. Withdrawal – Ends liability for co-conspirators’ acts, provided co-conspirators know (MPC req’s you notify the police).

3. Renunciation – NY…crime must be prevented.
NOTE: in the U.S., now, you can only get conspiracy when the target offense is a crime.  Shaw doesn’t pass our legality req and is not the law of the land.

1) GENERALLY

a) Prosecutors love conspiracy b/c: 

i) separate penalties.

ii) allows the apprehension of potential criminal conduct at an earlier stage than attempt.

iii) members of a conspiracy are vicariously responsible, even w/out proff of accomplice liability.

iv) allows apprehension and prosecution of large groups
v) continuing offense which gives a longer time period for prosecutors to file charges.

vi) venue for conspiracy may be brought in any jurisD in which an act of the conspiracy transpired

vii) hearsay exceptions allow admission of co-conspirators’ statements. 
b) Conspiracy does not  merge.

c) Premise – group criminality is much more dangerous to society than solo criminality.

2) CONSEQUENCES OF A CONSPIRACY CHARGE

a) Krulewitch v. United States (U.S. 1949) p. 671

i) FACTS: a man and a woman allegedly conspired with another woman to take her from NY to Florida to commit acts of prostitution.  The lower courts allowed questionable hearsay evidence involving a conversation b/w the prostitute and her madam, where the madam indicated that it would be best for the two women to take the rap rather than the man.  This conversation took place over one and half months after alleged conspiracy.  Gov’t argued is that implicit subsidiary phase of the conspiracy always survives,” where the conspirators discuss concealment of their crimes.

ii) RULE: where made in furtherance of the objectives of a going conspiracy, statements are admissible as exceptions to the hearsay rule.  However, this newest argument by the gov’t will destroy the statute of limitations and is going to far in eroding hearsay req’t.

Krulewitch - Repercussions of criminal conspiracy:
1. conspiracy makes a felony of conspiring to commit a misdemeanor, regardless of whether the misD is ever consummated (This has been almost eliminated in current law, with a few exceptions, and the punishment is now misD punishment).  It makes a crime of conspiring to do acts which, if not done in concert, would not be felonious.
2. Court has dispensed with the necessity to infer definite agreement

3. conspiracy is considered a “vagrant” crime, and gov’t often calls defendants to remote jurisDs contrary to the Sixth Amendment.

4. there is no logical introduction of evidence, but rather a hodgepodge melee of acts and statements – as a result, conspiracy is often proved by evidence that is admissible only upon assumption that conspiracy existed.  No jury instruction will correct this.

5. co-Ds can easily be prodded into accusing each other

6. This new proposition by the gov’t would result in an erosion of the statute of limitations.

b) Co-conspirator Exception to the Hearsay Rule
i) Hearsay evidence is not able to be cross-examined, and is therefore inadmissible (generally) under the Sixth Amendment.  Hearsay is admissible only when falling within a “firmly rooted hearsay exception,” or when it contains “particularized guarantees of trustworthiness.”  “Firmly rooted” exceptions need not have guarantees of trustworthiness.

ii) some common examples of admissible hearsay are “dying declarations” and “admissions against the penal interest,” and situations where witnesses cannot be available at trial.

iii) blame-shifting statements usually do not qualify as hearsay.  

iv) The coconspirator exception: However, in a conspiracy charge, such blame-shifting statements, if made during a conspiracy and in furtherance of it, are admissible, despite the declarant’s motivation to lie and the D’s inability to cross-examine. The statement should be in furtherance of a conspiratorial agreement b/w Ds.  

v) the justification of this exception proposes an agent-principle situation, but this rule of “vicarious admission” does not require trustworthiness, nor a knowledge on the part of the person making the statement that it was in the principal’s best interest at the time.

vi) The Supreme Court in Bourjaily (U.S. 1987) p. 678 ruled that coconspirator hearsay becomes admissible whenever the judge determines by a preponderance of the evidence that the D was a member of the conspiracy.  Judge can use the hearsay evidence as part of that preponderance.  Jury, of course, hears evidence before admissibility is decided.

vii) Compare to old rule which required independent proof that the conspiracy exists and that the D was connected with it.  (Some jurisDs still maintain this old rule).

c) Duration of the Conspiracy
i) statute of limitation does not run until the conspiracy is terminated (as opposed to “at the time of the conspiracy.”)

ii) Grunewald v. U.S. (U.S. 1957): an implied conspiracy to “cover up” cannot be inferred without direct evidence of an express original agreement among the conspirators to continue to act in concert in order to cover up traces of the crime.


d) Abandonment
i) Federal Courts hold that an (1) affirmative act inconsistent w/ the object of the conspiracy take place, (2) and an action that is reasonably calculated to reach coconspirators.  United States v. United States Gypsum Co. (U.S. 1978) p. 679

ii) Common law holds that once the crime is committed, it cannot be uncommitted.  

iii) The MPC requires (1) manifest renunciation and (2) success in preventing the crime.  Some states require only manifest renunciation and a substantial effort to stop the crime.

iv) New York § 40.10(4) – “…in which the crime contemplated by the conspiracy was not in fact committed, it is an affirmative defense that, under circumstances manifesting a voluntary and complete renunciation of his criminal purpose, the D prevented the commission of such crime.”


e) Non-criminal Objectives as Conspiracy
i) Public Morals
(1) California Penal Code § 182(a)(5) makes it unlawful conspiracy for two or more persons to commit any act injurious to the public health, to public morals, or to pervert or obstruct justice, or the due administration of the laws.

(2) Musser v. Utah (U.S. 1948) p. 681 – Court held that a statute punishing conspiracy to commit acts injurious to public morals would be unconstitutionally vague if not narrowed.

ii) Other Non-Criminal Objectives
(1) California Penal Code § 182(a)(2)-(3) p. 680 – punishes conspiracy to commit crimes that are not necessarily unlawful, but improper (“conspiracy to maintain a false suit”).

(2) U.S.C. § 371 p. 681 – makes it illegal to agree to “defraud” the United States, and has been interpreted to apply to any agreed upon action that interferes with the gov’t interest.  Ollie North was taken down on this statute.
f) Level of Punishment
i) Proportionality
(1) Generally, conspiracy is considered a separate crime w/ a sentence unrelated to the crime agreed upon.  The perverse result of agreeing upon a crime yielding a higher sentence than actually committing the crime is generally eliminated.
(2) 18 U.S.C. § 371 – if object crime is misD, conspiracy to commit it can only get misD punishment.

(3) Cal. Penal Code § 182 – makes it a felony to conspire to commit a crime against certain fed or state officials (even if that crime is a misD, i.e. throwing a tomato).

(4) Majority of states punish conspiracy less than the object crime.  1/3 of states are MPC jurisDs that punish conspiracy the same as the punishment for the crime committed.  this is the approach taken w/ attempt, but in conspiracy there is no need to take a “substantial step” that is “strongly corroborative” of intent to do a crime.

(5) NY Penal Law § 105 – punishes conspiracy less than target crime, except § 105.17.
ii) Does Not Merge
(1) Callanan v. United States (U.S. 1961) p. 682 – “substantive offense and conspiracy are separate and distinct offenses,” sentences to run concurrently.

(2) MPC § 107(1)(b) – makes a distinction b/w cases where the object crime is exactly that which was conspired (in which case the two would merge) and a case where the conspiracy entails a much greater “goal” than the object crimes would reflect (in which case you would have consecutive sentences – think “conspiring to run Chicago” might be more weighty a conspiracy than the crime of gambling or murder might be).

(3) NY does not merge.


3) CONPIRACY AS ACCESSORIAL LIABILITY

a) Pinkerton Liability: guilty for substantive crimes of co-conspirators
i) Pinkerton v. United States (U.S. 1946) p. 685
(1) FACTS: The Pinkerton bros., Walter and Daniel, were convicted on defrauding the IRS and on conspiracy to defraud the IRS.  The gov’t had proven that the two bros. had conspired at some past time to commit such acts (I think selling whiskey in violation of federal regs).  The gov’t proved that Walter had committed the substantive crimes.  They could not prove that Daniel had aided, abetted, or in any participated in the substantive crimes other than to show that he had “conspired.”  Daniel was in prison at the time.
(2) RULING: 
(a) an overt act of one partner may be the act of all without any new agreement specifically directed to that act.  
(b) The governing principle is the same when the substantive offense is committed by one of the conspirators reasonably foreseeable in furtherance of the unlawful project, all members of the conspiracy will be held liable.
(3) DISSENT: He is vicariously liable for those crimes because he conspired with Walter to commit offenses “of the general character.”  The point is that the conspiracy liability is broader than accessorial liability b/c gov’t need not prove that D was aware of those specific crimes.  

ii) NOTE: NY Penal Code § 20 req’s mens rea for the crime committed by another.  As such, Pinkerton liability rule is not accepted in NY, and prosecutors must prove mens rea.  People v. McGee (NY 1979) p. 693 explains that an act of a coconspirator can be used as evidence for D’s participation in a conspiracy, but cannot be vicariously imputed to him w/out a proper showing of mens rea.

iii) State v. Bridges (N.J. 1993) p. 687

(1) FACTS: My boy Bridges conspired with two of his buddies to use guns to keep onlookers at bay while Bridges duked it out with another kid.  Someone hit one of his buddies in the face and the guy started shooting, killing someone.  

(2) RULING: under Pinkerton rule, coconspirator may be liable for the commission of substantive crime that are not w/in the scope of the conspiracy if they are reasonably foreseeable as the necessary or natural consequences of the conspiracy.

(3) DISSENT: Bridges could not have been guilty of attempted murder b/c he didn’t have the intent.  All we have here is a negligent mental state.  Reckless manslaughter carries a maximum of 20 years in prison.
iv) Most States Now Reject Pinkerton Rule – take, for example, People v. Luciano (NY 1938), where a huge prostitution ring was exposed.  Are you going to hold each prostitute liable for the acts of the others?


b) No Substantive Liability of a New Conspirator for Prior Acts of Co-Conspirators.
i) U.S. v. Blackmon (2d Cir. 1988) p. 689 – a D may be legally responsible for acts of coconspirators prior to that D’s entry into the conspiracy in the sense that such acts may be used as evidence against him in the prosecution for the crime of conspiracy.  Substantive acts like those in Pinkerton are not retroactive.

4) ACTUS REUS OF CONSPIRACY: the agreement itself

a) Req’d Knowledge
i) United States v. James (5th Cir. 1979): Knowledge by a D of all details of a conspiracy is not req’d.  It is enough that he know the essential nature of it.  All participants of a con need not know each other.  All that is necessary is that each know it has a (1) scope and (2) requires organization beyond his personal participation.

ii) Interstate Circuit v. United States (U.S. 1939) p. 694

(1) FACTS: Interstate coordinated w/ 8 distributors so that it was the only company showing around 75% of the first run movies.  There was no evidence of direct communication b/w the distributors, but there was a letter sent to each one from Interstate giving demands and naming all 8 of them.

(2) RULING: guilty, all 8. A conspiracy may exist if there is no communication and no express agreement, provided that there is a tacit agreement reached w/out communication.

(3) REASONING: 1. each distributor knew that the proposals were under consideration by the others.  2. ea. was aware that without active participation of all the members the scheme could not be carried out profitably.  3. There was a chance of substantial profits.  4. the court rejected that the 8 working in concert was the result of pure chance.

(4) NOTE: mere concurrence is not enough.  Must be some evidence of recognition of the “grand design.”

b) Parallel Action does not necessarily mean Common Action, but can be inferred
i) Coleridge Instruction: agreement could be implied from the concurrence of acts, in the absence that evidence that the concurrence was accidental.  [two robbers appearing at a house at the same time gives an inference of conspiracy, unless you prove they both got there on their own.]

ii) United States v. Garcia (9th Cir. 1998) p. 698 – (Crips and Bloods “talking smack” case). An inference of an agreement is permissible only when the nature of the acts would logically require coordination and planning.  There was nothing to suggest that the violence began in accordance with some prearrangement.  The court rejected the gov’t argument that gangs have a “basic agreement” to back one another in fights.

c) Concerted Action – drawing inferences from acts of alleged conspirators
i) United States v. Alvarez (5th Cir. 1981) p. 699 – en banc
(1) FACTS: Alvarez was brought down for conspiracy in a plan to import 110,000lbs of weed by plane from Colombia.  A Narc asked him if he would “be there” when the plane came in.  Alvarez nodded and said yes.  He, and everyone else, was then arrested.  Apparently, Alvarez worked at airstrip unloading and loading stuff.

(2) RULING: direct evidence that Alvarez intended to be at the off-loading site, which was secluded, and his “nodding” to the Narc, thereby reassuring his “jittery accomplice” could both be interpreted by the jury as active participation in a conspiracy

(3) 9 JUDGES DISSENT: It should matter that Alvarez was engaged in the legal act of loading washing machines at the time, the inference being that he was a lowly workman who was simply indicating that he would be at work when the plane got back.  No way the jury could reasonably accept one hypothesis and reject the other.
ii) United States v. Freeman  (5th Cir. 1981) p. 701 – The COWBOY shrimping boat picked up a shipment of weed from Nicaragua.  The only evidence was that Freeman, the cook, and the three other crew members “looked on” during shipping and did not mutiny or escape the vessel.  They were found guilty of conspiracy.  Dissenting judge: knowledge is not participation in the conspiracy.


d) Overt Act Req’t
i) Common law – “agreement itself is the overt act.”

ii) 18 U.S.C. § 371 – “and one or more persons do any act to effect the object of the conspiracy.”

iii) NOTE: American states generally require an overt act to find conspiracy, but don’t hesitate to do away with that requirement when the crime is serious enough.  

(1) 21 U.S.C. § 846 – no mention of overt act for conspiracies to distribute illegal drugs.

(2) 18 USC § 1951 – courts are split on whether robbery and extortion conspiracies req an overt act. (see fn p. 702).

iv) MPC gives 3 defenses of not req’ing an overt act:

(1) act of agreeing is not ambiguous, but concrete

(2) it would be illogical to find that conduct that would amount to a crime if a substantive offense is committed would not be considered a crime unless that offense takes place.

(3) agreeing increases the likelihood that something will take place.

v) NY § 105.20 – necessity of overt act.

5) MENS REA OF CONSPIRACY

a) People v. Lauria (Cal. 1967) p. 704

i) FACTS: Lauria runs an answering service – it’s known to him that some people using the answering service are using it for prostitution.  He doesn’t want to further it, but he doesn’t stop it.

ii) RULING: not guilty.  To be found guilty of conspiracy, you need more than suspicion, knowledge, acquiescence, carelessness, indifference, of lack of concern.  There must be informed and interest cooperation.  Have ‘a stake’ is highly relevant evidence.
(1) Rule 1 – Intent may be inferred from knowledge when the purveyor of legal goods for illegal use has acquired a stake in the venture.  NOTE: you still need knowledge.

(2) Rule 2 – Intent may be inferred from knowledge when no legitimate use for the goods or services exists.

(3) Rule 3 – Intent may be inferred from knowledge when the volume of business w/ the buyer is grossly disproportionate to any legitimate demand, or when sales for illegal use amount to a high proportion of the seller’s total business.

iii) PRECEDENTS:

(1) In Falcone they were selling sugar and yeast to guys who were making moonshine.  Court ruled no conspiracy b/c they were not selling dangerous substances.

(2) In Direct Sales there is a dangerous substance being sold: narcotics drugs.  They find conspiracy b/c selling such excessive amounts of drugs allows the court to infer knowledge and the ‘overt act’ of cooperation in selling those drugs.

iv) NOTE: not guilty in NY under § 20 accessory b/c he doesn’t have the req intent.  He cannot be guilty of criminal facilitation under § 115 b/c prostitution is not a felony.


b) Mistake of Law – no longer a defense (the Powell doctrine allowed this, but was abolished in the wake of Shaw’s abolishment in the states).


c) Mistake of Fact

i) Jurisdictional Facts
(1) United States v. Feola (1975) p. 712 – upheld on narrow grounds the conspiracy to assault federal officers, despite D’s lack of knowledge that he was assaulting fed officers.  Court ruled that the conduct was illegal, and the “fed officers fact” was only jurisD.

(2) Distinguish U.S. v. Cummings (Hand) – this is the famous running a traffic light example.  Here, the conduct is otherwise innocent, and therefore substantive.
ii) Facts that increase the Gravity of the Offense
(1) U.S. v. Freed (U.S. 1971) p. 713 – strict liability for possessing hand grenades imputed on the conspiracy charge on the grounds that “An agreement to acquire hand grenades is hardly an agreement innocent in itself.”

(2) Innocent Acts will likely req evidence of knowledge and purpose.

iii) Facts essential to Criminality see p. 713 (Statutory Rape example).


6) SCOPE OF THE AGREEMENT: SINGLE OR MULTIPLE CONSPIRACIES

a) Spoke Conspiracies
i) Kotteakos v. United States (U.S. 1946) p. 714

(1) FACTS: we have six separate spokes of a conspiracy (Brown brokering fraudulent loans to six individuals).  Prosecutor wants to make this all one conspiracy.  He wants it so bad he can feel the tears.

(2) RULING: many smaller conspiracies.  to create a wheel conspiracy, the individual spokes acting with the same hub must be tied together by common interest in a single venture.  In this case, they were not involved in a common venture of fraudulent loans.  
(3) EXAMPLE: the “fence” – judge Hand wrote that this is a common spoke-hub w/out the surrounding wheel. 
(4) Richards’ KOTTEAKOS RULE: Mere concurrent criminality is not enough.  You’re not going to get a large conspiracy unless you, as a prosecutor, show:

(a) mutual understanding

(b) mutual coordination

ii) Anderson v. Superior Court (Cal. 1947) p. 718

(1) FACTS: abortionis paid 17 persons to refer pregnant women to him.

(2) RULING: Found one conspiracy w/ the abortionist at the center.  Anderson was tied to the other spokes of the wheel b/c they all shared the common interest in keeping the abortionist in business.

(3) KOTTEAKOS: can be difficult to align this case with Kotteakos.  Think back to Interstate Circuit – they all needed cooperate.  This is the idea behind the ruling.


b) Chain Conspiracies
i) Blumenthal v. United States (U.S. 1947) p. 717

(1) FACTS: selling whiskey.  smuggler sells to Weiss and Goldsmith, who then sell to Feigenbaum, Blumenthal, and Abel to resell that whiskey.  F, B, and A do not know each other.

(2) RULING: you don’t have to know the specific identities or details of the conspiracy.  Everyone knows this is one larger criminal enterprise.  Abel knows, for instance, that the whiskey has to come from somewhere.  Actual language: they had “knowledge of its essential features and broad scope.”
(3) Distinguishes Kotteakos on the ground that no one conspiracy was an essential stage in the completion of the conspiracy on the whole.

(4) NOTE: chain conspiracies are endemic to drug conspiracies.

ii) United States v. Bruno (2d Cir. 1939) p. 718

(1) FACTS: smugglers, middlemen, and retailers of drugs.  The retailers are in two different distribution points – one in Louisiana/Texas and the other in New York.

(2) RULING: one conspiracy b/c they had knowledge of its essential features and scope.  

(3) CRITICISM: The court fails to analyze why the individual retailers (who are practically in a mini spoke conspiracy) are guilty for the substantive offenses of the other retailers.

iii) United States v. Borelli (2d Cir. 1964) p. 719 – Judge Friendly: “But a sale or a purchase scarcely constitutes a sufficient basis for inferring agreement to cooperate w/ the opposite parties for whatever period they continue to deal in this type of contraband, unless some such understanding is evidenced by other conduct.”
Calls into question the ruling in Bruno for the retailers.
NOTE: Bruno is not necessarily good law ( the federal circuits are split, and prosecutors must give a hell of a lot of evidence to show some kind of profit sharing, etc.
iv) United States v. Munoz (5th Cir. 1995) p. 720 – just b/c two sellers of narcotics are in competition does not negate the conspiracy.


c) One Conspiracy Per Fact Patter – United States v. Braverman (U.S. 1942) p. 721 – one agreement cannot be taken to be several agreements b/c it envisages violation of several statutes.

7) PARTIES

a) The Gebardi and Wharton Rules
i) Gebardi v. United States (U.S. 1932) p. 724

(1) FACTS: a Mann Act violation.  A woman goes from one state to another to meet her boyfriend, not her husband!  She goes willingly.  The man pays for the railroad ticket.  She satisfies all of the requisites for conspiracy:

(2) RULE: A person cannot be convicted of a conspiracy when ther is a recognized rule of justice or policy exempting him from prosecution form the substantive crime.
(3) NOTE: doesn’t fall under the Wharton rule because a woman can be transported against her will.

ii) Wharton, 1862: If it is impossible to commit the substantive offense w/out cooperative action, the preliminary agreement b/w the parties to commit the offnes is not an indictable conspiracy.  Prevents “double-counting” substantive and conspiracy offenses.  (Bigamy, adultery, gambling, etc.).

(1) CAUTION: if a crime req’s two persons, but more than two are involved, Wharton does not prevent the conspiracy charge.

(2) Ianelli v. United States (U.S. 1975) p. 726 – Wharton’s rule creates only a presumption against separate punishments, in the absence of legislative intent to the contrary.  Here the gambling statute included 5 or more purposes, the court said, for jurisdictional purposes only.  No problem convicting.  WHARTON’S RULE HAS THUS BEEN SHARPLY NARROWED.  

b) Single Party Conspiracies
i) Garcia v. State (Indiana 1979) p. 726 – single party conspiracies

(1) FACTS: homicidal wife hires a hitman who is actually a detective.  
ii) RULING: a unilateral conspiracy can exist—the unequivocal evidence of a firm purpose to commit a crime remains the same.  MPC agrees:

(1) we have moral guilt and retribution is deserved

(2) we need protection from homicidal wives

(3) and we also need to reform these psycho-dysfunctional individuals

iii) NOTE: same result under NY law.
iv) 2d Circuit still clings to bilateral conspiracy.  US v. Escobar De Bright (9th 1984) on page 729 gives the case for the bilateral view.


c) No attempted conspiracy – impossible to have two inchoate crimes (i.e. attempted attempt).

8) RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS ACT


ENTERPRISE: Organization, legal or illegal, with ongoing activities.

PATTERN: two or more related acts of racketeering activity

RACKETEERING ACTIVITY: Designated state and federal crimes

CONDUCT AND PARTICIPATION: Role in operating or managing enterprise.

18 U.S.C. §1961 – 1962 p. 731
a) The Enterprise
i) “The enterprise is an entity, for present purposes a group of persons associated together for a common purpose of engaging in a course of conduct.”

ii) “The enterprise is not the pattern of racketeering activity; it is an entity separate and apart from the pattern of activity in which it engages.  The gov’t must at all times prove the existence of the enterprise.”

iii) “Enterprise must have continuity of both structure and personality and an ascertainable structure distinct from that inherent in the conduct of a pattern of racketeering activity” U.S. v. Bledsoe (8th Cir. 1982) p. 732

iv) Does not have to be partially legal: United States v. Turkette (U.S. 1981) p. 732


b) The Pattern
i) H.J. v. Northwestern Bell Telephone (U.S. 1989) p. 732

(1) pattern: Must involve more than just two predicate acts—racketeering predicates are related, and that they pose a threat of continued criminal activity.

(2) related if it embraces criminal acts that have the same or similar purposes, results, participants, victims, or methods of commission, or otherwise are interrelated by distinguishing characteristics and are not isolated events.


c) Conduct and Participation
i) Reves v. Ernst & Young (U.S. 1993) p. 734

(1) “In order to participate, directly or indirectly, in the conduct of such enterprise’s affairs, one must have some part in directing those affaires.  We use the operation and management test.”

(2) “An enterprise is ‘operated’ not just by upper management but also by lower-rung participants in the enterprise who are under the direction of upper management.”

d) RICO Conspiracies
i) United States v. Elliot (5th Cir. 1978) p. 735

(1) FACTS: complicated criminal enterprise consisting of “10 episodes.”  J.C. Hawkins was at the center of it

(2) RULING:
(a) once you show beyond a reasonable doubt that J.C. Hawkins has an enterprise (an almost invisible structure connecting all the parties), and 

(b) that each person involved has committed at least 2 crimes,

(c) then prosecutors are allowed to aggregate all the little spoke conspiracies into one huge conspiracy.  Under previous law (Kotteakos) this would have been impossible.

(3) DISMISSAL: Elliot is, after all this, dismissed for lack of evidence that he participated in furtherance of the enterprise.

e) Interdependence – mere participation in the same criminal acts is not enough.  
i) An “agreement on an overall objective” is necessary.  
ii) Defendants must necessarily have known that others were also conspiring to violate RICO. 
iii) above rules from United States v. Sutherland (5th Cir. 1981) p. 742 (judge brought down on fixing traffic tickets).  


f) Criticism of RICO
i) It provides vague standards for charging a large number of people for only tangentially related criminal activities;
ii) It threatens federalism by adopting wholesale into fed law large areas of state criminal law;

iii) gives too much discretion to prosecutors in deciding what offense should be joined for trial;

iv) constitutes “guilt by association,” taking the course off individual criminal acts of individual Ds and judges each D by a course of conduct over a potentially lengthy period of time (puts the bloodthirsty murderer next to the poor thief);

v) affords more lenient rules of admissibility and joinder than trad’l conspiracy cases;

vi) opens the door to a large number of civil suits that may affect criminal RICO prosecutions;

vii) allows pretrial seizure of D’s assets and forfeiture of assets connected to the enterprise.

\\ justification //
“A justification defense recognizes that the D made the right decision given the circumstances.”

§ 35.15 Self Defense

§ 35.15 Defense of a 3rd party

§ 35.20 Defense of Property

§ 35.27, 35.30 Arrest Provisions

§ 35.05(2) Necessity

NY Penal Law § 25 – (1) when a defense other than an affirmative defense, defined by statute is raised at a trial, the people have the burden of disproving such defense beyond a reasonable doubt; (2) When a defense declared by statue to be an affirmative defense is raised at a trial, the D has the burden of est. such defense by a preponderance of the evidence.  
1) SELF DEFENSE OF LIFE AND PERSON

Requirements of the common law [United States v. Peterson (D.C. 1973)]
1. imminent unlawful threat
2. necessity (to use deadly force) – when necessity ends, so does right to self-def.
3. proportional

4. honest and reasonable fear

a) Protection of Life and Person

NOTE: In NY, we have an objective standard.  We don’t want to allow the normal paranoid guy to blow people away on the street.  But we do individualize – if a seven foot hulk comes at a midget with his fists bared, we might justify response with a weapon.

i) Reasonable Person and Individualization:
(1) People v. Goetz (NY 1986) p. 751

(a) FACTS: Subway vigilante mows down 4 teens.

(b) RULING: “reasonable” in NY § 35.15 is an objective “reasonable.”  To hold otherwise would allow the individual defendant’s neuroses and psychoses to dictate criminal justice.
(c) POLICY: To completely exonerate such an individual, no matter how aberrational or bizarre his thought patterns, would allow citizens to set their own standards for the permissible use of force.

(2) Individualization – using Goetz as an example, we can establish the:

(a) Reasonable New Yorker (purely objective); or the

(b) Reasonable New Yorker who had been mugged before (more like Goetz)

(c) WARNING: remember discussion on p. 758 of the reasonable racist.

(3) Purposes of criminal law for maintaining reasonableness standard
(a) retribution – we feel, of course, one who inflicts harm unreasonable has offended our moral sensibilities.  Still, morally speaking, that person does not have any culpability. 
(b) protection and incapacity – This seems to be the only purpose fully satisfied by the reasonableness standard: we want to protect ourselves and others from irrational action.

(c) reform – they are in no need of reform b/c they are free of moral guilt.

(d) deterrence – these people feel they are acting reasonably, so no incapacitation.


ii) Qualification to the Objective Rule – remember, as in negligence, we should consider the reasonable person in the D’s situation.  We don’t want supererogation to taint judgment. 

iii) MPC’s imperfect self def – when the actor believes that the use of force is justified but is reckless or negligent in having such belief, the justification afforded is unavailable in a prosecution for which negligence or recklessness, as the case may be, suffices to est. culpability.

iv) Battered Women’s Syndrome – clinging to an objective standard.
(1) State v. Kelly (NJ 1984) p. 763

(a) FACTS: Mrs. K and Mr. K get in a fight in the street, he bites her, he is drunk and hits her.  A crowd gathers round and breaks it up.  She goes off to find her daughter, when she sees her husband coming at her.  She pulls scissors to scare him off, thinking that he may have armed himself.  He is not scared and she stabs him and he dies.  There had been a history of abuse in the marriage.

(b) EXPERT TESTIMONY:
(i) PROPER: the unique nature of the battered woman so that the jury can consider a situation that might be totally foreign to them.  May also introduce evidence that BW had an honest fear of lethal force. Deemed PROPER by the court.

(ii) IMPROPER: that D’s belief that self-def was reasonable given her status as a BW.  This infringing on the rights of the jury to judge reasonableness.  The court refuses to allow a “reasonable battered woman” standard, and indicates that the jury must at all times objectively consider whether the response was reasonable.
(2) People v. Humphrey (Cal. 1996) p. 770 – The jury must consider D’s situation and knowledge, which makes the expert’s evidence relevant, but the ultimate question is whether a reasonable person, no a reasonable battered woman, would believe in the need to kill to prevent imminent harm.
(3) Moving Closer to a Subjective Standard
(a) State v. Leidholm (N.D. 1983) p. 770 – “jury should be told D’s conduct is not to be judged by what a reasonably cautious person might do…they should instead assume the physical and psychological properties peculiar to the accused.”

(b) State v. Edwards (Mo. 2000) p. 771 – weigh evidence in light of how an otherwise reasonable person suffering from battered spouse syndrome would have perceived and reacted in view of the prolonged history of abuse.
(4) Criticism and Worries
(a) Morse p. 771 – subjectivizing for battered women opens the door to “the reasonable person suffering from paranoia.”

(b) Liz Schneider p. 772 – Kelly opinion does mention that the battered woman, b/c of her unique situation, can better estimate when an attack will turn deadly.  The reasonable fear is an issue which the jury knows as well as anyone else, and the expert should be allowed to enlighten them.
(c) Estrich p. 772 – agrees with Morse.  Thinks evidence should be relevant to moral culpability (i.e. imperfect self defense), but not to reasonableness.

(d) Anne Coughlin p. 774 – 775 – feminist argument, that allowing a justified self defense for BWS, the law creates a separate category from the woman, one that labels her as sick and incapable of choosing lawful conduct in response to abuse.

(5) Other Syndromes – Holocaust Syndrome (Werner v. State) see p. 775.

v) Imminence and Necessity 
(1) Battered Women
(a) State v. Norman (N.C. 1989) p. 776

(i) FACTS: the evidence not only points to violence, but also extreme humiliation and degradation.  He is the typical ubiquitous hubby, never letting her go anywhere.  He prostitutes her and beats her and forces her to eat dog food.  She shoots him thrice in the back of the head while he was asleep.

(ii) RULING: court sticks to a strict objective standard of imminence and upholds voluntary manslaughter conviction.

(iii) QUESTION: can we add a self-defense provision that takes account of moral factors? (see. p. 780).

(b) Robinson v. State (S.C. 1992) p. 781 – rejects the Norman standard and holds that when torture appear interminable and escape impossible, the belief that only the death of the batterer can provide relief may be reasonable in the mind of a person of ordinary firmness. 

(c) No Hitman – self def untenable when woman hires a 3rd person. People v. Yaklich (Col. 1991) p. 781.

(2) Other Contexts
(a) State v. Schroeder (Neb. 1978) p. 782 – court said that a threat of homosexual rape was not substantially imminent to justify the killing of a fellow inmate.  General rule: words alone are not enough.
(b) Ha v. State (Alaska 1995) p. 783 – Ha shot Buu, who threatened to kill him.  Court upheld conviction, stating “inevitable harm is not the same as imminent harm.”
(i) POLICY – no vigilantism

(c) Jahnke v. State (Wyo. 1984) p. 784 – 16 yo shoots abusive father.  Court denies the battered child syndrome, making a capital punishment analogy: To permit capital punish to be imposed upon the subjective conclusion of the individual that prior acts and conduct of the deceased justified the killing would amount to a leap into the abyss of anarchy.

vi) Limits on the use of deadly force – generally narrowly confined.  
(1) “Deadly force” – force used with the purpose of creating death or serious bodily harm, or that the actor knows will create a substantial risk of death or serious bodily harm.

(2) Criticism p. 786 – this narrow req leaves victims who are greatly overpowered unprotected from violent but nonlethal attacks.


vii) Motive – under American Law, a necessary condition for claiming self-def is tha the D actually believed in the necessity to use defensive force—but see p. 786 for the “practical joke” dilemma.


viii) The Risk of Injury to Others
(1) People v. Adams (Ill. 1972) p. 786 – held that incidental injury to others while acting in justified self defense is not actionable unless circumstances show that there is reason to find such liability.

(2) MPC – negligence or recklessness to bystanders during defensive action is inexcusable.

ix) Duty to Retreat
 NY § 35.15(2)(a) – retreat req’d, except in the “castle.” 
(1) State v. Abbott (NJ 1961) p. 788

(a) FACTS: The Scaranos repaved their driveway.  It is unclear what happened, but Abbott punches Nick Scarano, the son, and then daddy Scarano comes out with a hatchet, and Momma Scarano comes out with a carving knife and fork.  The only people who end up injured are the Scaranos.
(b) RETREAT RULE:
(i) the issue of retreat arises only if the D resorted to a deadly force.  It is not the nature of force defended against that raises the issue, but the nature of the force in response.  D can hold his ground until he intends to use deadly force.

(ii) req’d to retreat only if the actor knows that he can avoid the necessity of using such force with complete safety by retreating.  One wrongfully attacked need not risk injury by retreating, even though he could escape w/ something less than serious bodily injury.
(2) “True Man” rule:
(a) only in America ( allows one to stand his ground in the face of deadly force.  It was disgraceful, the court said, to require a man to tuck tail and run.

(b) Eventually, when the wild west faded away, America reconsidered this rule.  Although some jurisDs retain it, most find it best to encourage a retreat rather than stand ones ground which almost always results in escalation of the violence.

(3) The Castle Exception – exception commonly made when the D is attacked in his home.
(a) People v. Tomlins (NY 1914) p. 791 – Cardozo states that a person is under no duty to take to the fields and the highways, a fugitive from his own home.  Flight is for sanctuary and shelt, and shelter, if not sanctuary, is in the home.
(b) Co-Occupant – Cardozo also said that no duty to retreat exists when attacker is a co-occupant.  See p. 791 for jurisDs that disagree.


x) Initial Aggressor Rule
NY Penal Law § 35.15(1)(b) – “…unless the actor was the initial aggressor; except that his use of deadly force is justifiable if he has w/drawn from the encounter and effectively communicated such w/drawal to the other person.”
(1) U.S. v. Peterson (DC Cir. 1973) p. 792

(a) FACTS: Three dudes show up to steal windshield wipers off Peterson’s wrecked car.  Peterson goes outside and protests, an altercation ensues.   Peterson goes into his house and gets a gun, goes back outside, and loads it.  The three men were in their car ready to leave, Peterson taunts them, one of them gets out with a wrench and Peterson shoots him

(b) RULING: Self-defense may not be claimed by one who deliberately places himself in a position where he has reason to believe his presence would provoke trouble.   It is an issue of fact for the jury whether D’s conduct was an invitation of the encounter.
(2) Non-lethal Aggressor – NY Penal req’s even the initial, but nonlethal aggressor to w/draw completely.

(3) Policy – this is similar to the clean hands rule – the law is very worried about promoting vigilantism and machismo that will result in the loss of human life.
2) DEFENSE OF A THIRD PERSON
a) Young Rule: NY ruled that, in fact, you have no greater rights than the person being attacked.  If the person attacked was a felon being arrested by undercover officers and had no right to resist, the defender does not have the right to intervene.

b) New York reversed that result by statute: you judge the legitimacy of the intervention from the point of view of the third party.  It’s like a reasonableness standard.  see § 35.15


3) RESISTING UNLAWFUL ARREST
NY Penal Law § 35.27 – A person may not use physical force to resist an arrest, whether authorized or unauthorized, which is being effected or attempted by a police officer or peace officer when it would reasonably appear that the latter is a police officer or peace officer.

1. doesn’t apply to undercover officers or private citizens.

2. Some argue that this code violates one’s right under the constitution.  If this particular police officer is a thug, and arrests you because he doesn’t like your looks, some say one should be able to react.

(a “resisting arrest” charge is almost always thrown in – a great abuse in power.

(b) some say it’s naïve to think that the criminal justice system, which is just as racist as the police, is going to correct these abuses.
4) DEFENSE OF PROPERTY


NY Penal Law § 35.20(3) – A person in possession or control of a dwelling or an occupied building, who reasonably believes that another person is committing or attempting to commit a burglary of such dwelling or building, may use deadly physical force upon such other person when he reasonably believes such to be necessary to prevent or terminate the commission or attempted commission of such burglary.
California Penal Law § 198.5 – Any person using deadly force w/in his residence shall be presumed to have held a reasonable fear of imminent peril of death or great bodily injury…when that force is used against another person, not a member of the family or household, who unlawfully and forcibly enters, and the person using the force know or had reason to believe that an unlawful and forcible entry occurred.
a) People v. Ceballos (Cal. 1974) p. 302 ( same ruling in NY.
i) FACTS: spring gun in the garage hits 15 yo would-be thief.

ii) RULE:  No satellite defense of property.
(1) No imminence and no proportionality – D was not at home and was therefore not exposed to deadly force.

(2) the preservation of life and limb form grievous harm is of more importance to society than the protection of property.
iii) COMMON LAW EXCEPTIONS:

(1) deadly force allowed when intruder attempts to dispossess D of his dwelling.

(2) deadly force is also allowed to avoid complete destruction of his home (arson).

iv) NOTE: Ceballos rule on everything other than spring gun ruling is precluded by CAL § 198.5.

b) Remember the “Saturday Night Fever” problem on p. 802.

5) LAW ENFORCEMENT AND ARREST

a) Law Enforcement
See NY Penal Law § 35.50 -  may use deadly physical force only if  (i) a felony or an attempt to commit a felony involving the use or attempted use or threatened imminent use of physical force against a person; or (ii) kidnapping, arson, escape 1, burglary 1, or any such attempt….

NO JUSTIFICATION FOR RECKLESS CONDUCT
i) Durham v. State (Indiana 1927) p. 802

(1) FACTS: game warden shoots illegal fisherman who was beating him w/ an oar.

(2) RULING: suspect had escalated to deadly force, and therefore deadly force was justified.

(3) NOTE: under common law, you were never allowed to use deadly force to arrest for a misdemeanor.  You were allowed for a felony b/c all felonies involved the death penalty anyway.

ii) Tennessee v. Garner (U.S. 1985) p. 804

(1) FACTS: cop shoots an unarmed 15 year old off a fence b/c he was going to get away.

(2) RULING: The Supreme Court decides this is a violation of the 4th Amendment, unlawful seizure.

(3) JUSTICE WHITE:

(a) things have changed – the common law distinction b/w felony and misD has completely diff. ramifications today.  Some historical misDs are now felonies, and vice versa.  Now, we don’t punish every felonious crime with death.

(b) There is deep constitutional skepticism of the death penalty in the United States.  This is a kind of death penalty, except that there is no due process. If you’re worried about the death penalty, you’re worried about this.
(c) Notably, police depts. constrain a statute like TN’s much more narrowly than the legislature intended.  If the police, in general, throughout the country, think it’s wrong to kill for every escape

(i) this is good evidence that statutes like TN’s are unnecessary, and 

(ii) that it won’t be a constraint on state authority (b/c the police are already limiting themselves).

(4) NOTE: NY § 35.30 req’s at least burglary 1 (w/ a deadly weapon) before cops can respond with deadly force.

b) Private Arrest

NY Law § 35.30(4) – Private person may use deadly force when he reasonable believes such to be necessary to: (a) defend himself or a third person from what he reasonably believes to be the use or imminent use of deadly physical force; or (b) Effect the arrest of a person who has committed murder, manslaughter 1, robbery, forcible rape or forcible criminal sexual act and who is in immediate flight therefrom.

NOTE: Strict Liability exists in the language that states “and who in fact has committed such offense.”  The private actor better be right, or he would face liability.

NOTE ALSO: If you miss and hit the maid while attempting to arrest someone by shooting, you will not get the defense.  

LESSON: better to let a policeman do it.
6) BALANCE OF EVILS

NY Penal Law § 35.05(2) – necessary as an emergency measure to avoid imminent injury…through no fault of the actor…and which is of such gravity that, acc. to ordinary standards of intelligence and morality, the desirability of avoiding such injury clearly outweigh the violation of the statute.  

-- Court shall rule as a matter of law whether balance of evils was as the D saw it.
-- Req’s legitimacy of means.

-- D must actually believe in necessity, cannot simply believe it possibly will be conducive to ameliorating certain evils.

Criticism: “imminence” in NY code ignores the fact that an otherwise illegal act may be necessary to avoid harms in the future.

“Through no fault of the actor” is also criticized b/c a person who negligently starts a fire would not avail herself of the defense if she must destroy property to prevent its spread or break traffic regulations to alert the authorities in a timely manner.

Indirect Civil Disobedience: NY approach does not allow necessity defense.
a) Prison Escape
i) People v. Unger (Ill. 1977) p. 809 – narrowed by Bailey (below)
(1) FACTS: Unger walked off the prison farm.  He said he was threatened sexually. 

(2) LOVERCAMP PRECEDENT: Lovercamp gives five conditions for necessity in prison escapes:

(a) faced w/ specific threat of death, sexual attack…

(b) no time for complaint or a history of futile complaints

(c) no time to go to the courts

(d) no evidence of force or violence used towards prison personnel or innocents

(e) prisoner immediately reports to authorities

(3) RULING: D was entitled to submit his evidence to the jury.  Court refuses to call Lovercamp dispositive, but instead issues that its factors are guidelines for deciding when necessity exists.  

(4) POLICY: it also comes in that Unger is only an auto thief.  This matters in the sense of balance of evils.  If a loony mass murderer escapes, one who salivates at the sight of fresh meat, the jury is going to be much more reluctant to give a necessity defense.  Although, theoretically, it shouldn’t matter.

ii) United States v. Bailey (U.S. 1980) p. 812 – contrary to Unger, ruled that a prisoner was obliged to make a bona fide effort to surrender or return as soon as the duress or necessity lost its force.

b) Necessity – The court decides what is necessary…
i) Borough of Southwark v. Williams (England 1971) p. 813

(1) FACTS: a homeless family makes a peaceful entry into an unoccupied building.  London had a severe housing shortage.  

(2) RULING: The court held that necessity defense is inapplicable: “It would open a door that no man would shut.”

(3) COUNTER POINT: balance of harms tips in favor of the homeless family, because the house was unoccupied.  The court is wrong to say that the door would open to everyone to assert necessity – an uninhabited home doesn’t have the same implications of an occupied one.

ii) Commonwealth v. Leno (Mass. 1993) p. 813

(1) FACTS: distributing needles to stop AIDS epidemic. 

(2) RULING: No necessity to violate paraphernalia laws.  Danger must be “clear” and “imminent,” not “speculative” and “debatable.”

iii) Commonwealth v. Hutchins (Mass. 1991) p. 814

(1) FACTS: D charged with illegal possession and cultivation of marijuana.  He claimed illness.
(2) RULING: Alleviation of D’s medical symptoms would not clearly and significantly outweigh the potential harm to the public were we to declare that the D’s cultivation of marijuana and its use for his medicinal purposes may not be punishable.

(3) DISSENT: Harm to individual in having to endure such symptoms may well outweigh society’s “generalized interest” in prohibiting him from using the marijuana.

iv) NOTE: The U.S. Supreme Court has agreed to review the rule in U.S. v. Oakland Cannabis Buyers’ Cooperation (9th Cir. 1999) that buying and using weed for medicinal purposes is a defense to prosecution.


c) Civil Disobedience – It better not be indirect
i) United States v. Schoon (9th Cir. 1992) p. 820

(1) FACTS: civil disobedience in Arizona IRS office.

(2) “CIVIL DISOBEDIENCE:” disrupting a law that is not directly related to the policy challenged (Viet Nam protestors throwing blood on conscription office walls).

(3) CLAIM OF NECESSITY:

(a) legitimacy of means: democracy isn’t working properly, and the people need to hear.

(b) balance of evils: a minor infraction of IRS functioning versus all the innocent lives being claimed in El Salvador.

(c) imminence: people are dying as we speak.

(4) RULING: indirect civil disobedience can never invoke the necessity defense:

(a) a legal, unchallenged law is not a cognizable harm.

(b) protest won’t really avoid any harm…in fact, it probably won’t do anything.

(c) legal alternatives will never be exhausted.

d) Legitimacy of Means
e) United States v. Holmes (Dis. Penn. 1842) p. 823 – this is the American case referred to by Dudley & Stevens, req’ing legitimacy of means (i.e. a lottery among sailors only, and then a lottery among the passengers when no more sailors could be spared).
f) NOTE: Dudley & Stevens is still law in England.

i) Germany – they would allow this defense, but not as a justification.  Never in Germany will they accept that an innocent person can be killed.

ii) Germans use “coercion by the circumstances,” which is not accepted here in America.  It’s a case where you simply cannot blame the person for what he/she did

g) Taking Life to Save Life
i) Numerical calculus?  see p. 825

ii) Utility, Utility, Utility – there is a difference b/w self-D and necessity.  You can kills a bunch of people in self defense, but not necessarily in necessity.  I think the numerical calculus is the only guiding path.

iii) Public Committee Against Torture v. State of Israel (1999) p. 827

(1) ISSUE: can the state authorize torture under the necessity defense?

(2) RULING: The court says that in individual circumstances, a particular soldier may get the necessity defense, but they do not allow a state to ever authorize torture.

(3) POLICY: the problem is that necessity comes after the fact, in court.  Authorization of torture allows the gov’t to decide when the necessity comes in.

h) EUTHENASIA – see above.

See page 819 for a discussion of expanding common law defenses while restricting common law crimes.  Some say it will better avail juries of the proper instructions, others fear it will be a potential for serious infringement on civil liability.

\\ excuses //
    B.) Excuses

1. Introduction – Categories of Excuse
- Overall concept of excuse = unjust to blame where no blame is deserved

a.) Involuntary actions – No control over bodily movements (epilepsy, reflex) or external force being applied (being pushed into someone);  No actus reus at all ( No liability.  NOT EXCUSE, SIMPLY A NEGATION OF CRIMINAL ELEMENT
Deficient but reasonable actions – nothing prevents the person from making a choice, but the choice is so constrained that an ordinary law-abiding person could not be expected to choose otherwise. (inc. Cognitive and Volitional Def.)
b.) Cognitive deficiency – No mens rea from excusable lack of knowledge – reasonable mistake/accident…lack of knowledge is in itself excusable.  NOTE: the fact that there is a mens rea req’t is, in itself, a validation of the excuse doctrine…no mens rea means you’re excused.
c.) Volitional deficiency – Defect of will, e.g. duress; Imminent threat of physical injury ( criminal act.  ex Duress – standard is a person of reasonable fortitude. 
d.) Irresponsible actions – Inadequate capacity to make rational judgments; I.e. Legal insanity (or infancy).  
SUMMARY: 
Involuntary act – not to blame b/c person doesn’t have control over movements.



Congnitive/Volitional defect – not to blame b/c everyone would have acted that way.



Irresponsible action – not to blame b/c defect of the mind destroys one’s moral agency.

2. Duress
NY Penal Law § 40.00

(1) it is an affirmative defense that the D engaged in the proscribed conduct b/c he was coerced to do so by the use or threatened imminent use of unlawful physical force upon him or a third person, which force or threatened force a person of reasonable firmness in his situation would have been unable to resist.

(2) The defense of duress is not available when a person intentionally or recklessly places himself in a situation in which it is probable that he will be subjected to duress.
Question: MPC allows physical characteristics to be considered for D’s reasonable standard, but excludes temperament.  Is this the same rule in NY?
a.) NY Penal §40.00 – Aff. defense if ∆ coerced to engage in proscribed conduct by use or imminent threat of unlawful phys. force on him/other which person of reas. firmness in his situation wouldn’t be able to resist

b.) Not available if ∆ intentionally/recklessly puts himself in situation where he could be subjected to duress

c.) Objective standard – person of reasonable firmness 

d.) But individualized, somewhat – physical/mental strength, BWS (sometimes); NOT personality / temper

e.) Connection to necessity defense – necessity defense only obtains w/ favorable balance of evils; duress defense is possible even w/ unfavorable balance of evils (see drunks-in-the-road hypo, 854)

f.) Imminence req’t for physical threat becoming more strict (Fleming)

g.) Opp. to escape from threat must be reasonable (Contento-Pachon), threat need not be present (Ruzic)

h.) Duress can be a defense to murder in some jurisdictions, but not widely used, up to jury to believe

i.) Gang membership ( no duress defense (∆ puts himself in situation where he’d be subject to duress)
· State v. Toscano (NJ 1977) – p. 845 – chiropractor insurance fraud
· ∆ chiro. convicted of conspiracy for ins. fraud, claimed duress b/c thug threatened his life and his family’s, didn’t call police out of terror; Duress rejected by trial ct. as insuff. imminent threat, ∆ had opp. to seek help
· Court reverses conviction, adopts duress defense in NJ - ∆ must be held to reas. std’s (no super-arrogation), duress = defense if ∆ coerced to act by threat of unlawful force which person of reas. firmness couldn’t resist

· POLICY: clear opportunities for injustice outweigh the worry of perjury and baseless duress claims.

· NOTE: court suggest also, in lieu of the MPC, that a minor crime may be excused even if death or serious bodily injury is not threatened.


THE OBJECTIVE STANDARD – person of reasonable fortitude
· Regina v. Cairns (1999) – p. 851 – D’s short stature was considered relevant, but his timidity was not.
· Battered Women’s Syndrome – State v. Williams (NM 1983) mother convicted of child abuse for failing to protect daughter from abuse bf.  Logic of self-def in BWS is largely the same as the duress (“reasonable person”).
DURESS v. NECESSITY: in duress, no favorable balance of evils need be shown.  NOTE that MPC allows the choice of evils defense even when the evil comes from an unlawful threat of force.  However, the duress defense is allowed only when there is an unlawful force commanding you (i.e. falling rocks won’t activate duress).
SOURCES OF THREAT FOR DURESS
b) See p. 854 – difference b/w coercion by person and coercion by circumstances.  

i) SCENARIO 1: guy puts a gun to your head and says run over these two people.

(1) No necessity, b/c unfavorable balance of harms.

(2) In England, no duress for homicide.

(3) Here, you might get it, depending on the jury.

ii) SCENARIO 2: your brakes go bad, and you either drive off a cliff or run over two people.

(1) U.S. – no duress defense here.

(2) Germany – coercion by the circumstances.

(3) U.S. – no necessity because unfavorable balance of harms.

IMMINENCE OF THREAT – make sure they are credible threats, with some degree of imminence, and no reasonable opportunity to get out of the situation (NOTE: acc. to Toscano, it may not be entirely reasonable, even if D has the opportunity, to go to the police.  See also Contento-Pachon).  Person imposing the threat need not be present in all circumstances.

NOTE: no economic duress or threat to reputation.
· U.S. v. Fleming (Military 1957) – p. 855 – Korea POW
· ∆ Army officer court-martialed for helping enemy make propaganda as POW in Korea; ∆ claimed he was threatened w/ being forced to walk 200 mi. in snow, sentence to caves ( duress
· Court upheld conviction, rejecting duress defense b/c threat not truly imminent, merely asserted;  “Danger of death was problematic and remote;” most other American officers in ∆’s situation would endure torture, not give in (special duty?)
· U.S. v. Contento-Pachon (9th Cir. 1984) – p. 856 – cocaine balloons at LAX
· ∆ forced to swallow cocaine balloons in Colombia after threats to wife, kids; Discovered at LAX
· Conviction of ∆ reversed, credible threat of immediate harm + no reas. opp. to escape ( duress
· Regina v. Ruzic (Canada 1998) – p. 857 – heroin smuggling into Canada
· ∆ smuggles heroin into Toronto, claimed threat by Yugoslavian mafia thug against her mom
· Acquittal upheld – statute’s restrictions that threat be immediate by person present held unconst’l
HOMICIDE BY DURESS:
no homicide by duress in England.   POLICY: no limiting factor to the # of people you could kill (i.e. bomb in a train station).
Interesting questions arise when the D is compelled to commit robbery, and then a felony murder takes place.  Courts are split on whether duress is a valid defense for felony murder (if D didn’t actually do the killing).
You might get it in the US, depending on the jurisD.

CONTRIBUTORY FAULT 
if D intentionally or recklessly puts himself in a situation where it is likely that duress will occur (i.e. a gang), no duress.

BRAINWASHING – can be a duress defense in some jurisDs.  Other jurisDs view the “brainwashing” as simply a change in loyalties.

3. Intoxication 
NY PENAL LAW 

§ 15.05(3) – “…A person who creates such a risk but is unaware thereof solely by reason of voluntary intoxication also acts recklessly w/ respect thereto.”

§ 15.25 – “Intoxication is not, as such, a def to a criminal charge; but in any prosecution, evidence of intoxication of the D may be offered by the D whenever it is relevant to negative an element of the crime charged.”
a.) Involuntary intoxication – only a complete defense if it creates condition (temporary or permanent) in ∆ that meets test of legal insanity, mere alterations of personality are not enough (Kingston)

b.) Voluntary intoxication – only a complete defense if it creates permanent cond’n meeting insanity test

c.) Evid. of intoxication can be submitted to negative mens rea element of specific intent crimes (Roberts), but usually only in extreme situations w/ prostration of faculties (Stasio)
d.) CA made assault, assault w/ deadly weapon general intent crimes (Hood) – no intoxication evid.


- Accepted in NY – NY Penal §120.00(2) and (3)

e.) State hostility to intoxication defense rooted in strong link btw. criminality & alcohol abuse

f.) Voluntary intoxication can still ( recklessness (NY Penal §15.05(3)) even though ∆ may lack awareness of risk, b/c choosing to get drunk is subjecting oneself to criminal behavior – mens rea imputed backward
INVOLUNTARY INTOXICATION – defense only if like insanity – “a substantial incapacity either to appreciate the criminality of the actor’s conduct or to conform to the law.”
· Regina v. Kingston (UK 1994) – p. 861 – involuntary intoxication ( molestation

· ∆ sexually abuses boy after being drugged; Ct of Apps overturns conviction b/c intent arose from circ’s for which ∆ was not to blame, involuntary intoxication negatives mens rea

· House of Lords reinstates conviction – drug merely disinhibited ∆ and allowed his unlawful desires to come out; Defense could be abused/exploited – so perhaps allow mitigation, but not exculpation

VOLUNTARY INTOXICATION – two defenses possible:

1. negate the mens rea

2. only if produces a permanent condition sufficient to meet the test for legal insanity.

· Roberts v. People (MI 1870) – p. 864 – voluntary intox. ( assault w/ intent to kill

· Drunk ∆ convicted of assault w/ intent to kill; Trial ct: no extent of intoxication can disprove specific intent

· Court reverses lower ct judgment, intent is question of fact for jury; If ∆ mental faculties so overcome that he was not conscious of his actions, he didn’t have sufficient capacity to entertain intent ( assault only

· People v. Hood (CA 1969) – p. 865 – assault as general intent crime

· Drunk ∆ shoots cop in leg while resisting arrest, convicted of assault w/ deadly weapon, w/ intent to kill

· Court reversed b/c lower ct failed to instruct on lesser included offense of simple assault, statute unclear on specific vs. general intent ( assault w/ deadly weapon, simple assault deemed general intent crimes, intoxication can’t relieve responsibility; Evid. of ∆’s intoxication not to be considered on retrial

· State v. Stasio (NJ 1979) – p. 867 – assault w/ intent to rob

· Drunk ∆ convicted of assault w/ intent to rob

· Court deems crime a specific intent crime, but blocks intoxication evid.; anomalous to allow exculpation sometimes, mitigation at others; Public safety/harm concerns identical irrespective of intoxication 

· Intoxication can go to jury only if “prostration of mental faculties” ( unconscious of participation in act, but decision to be made by judge to instruct on this


4. Insanity
NY Penal Law § 40.15 – In any prosecution for an offense, it is an affirmative defense that when the D engage in the proscribe conduct, he lacked criminal responsibility by reason of mental disease or defect.  Such lack of criminal responsibility means that at the time of such conduct, as a result of such mental disease or defect, he lacked substantial capacity to know or appreciate either:


1. the nature and consequences of such conduct; or


2. that such conduct was wrong.

Justification for the Insanity def:

1. person who does not know what she is doing or cannot control her acts cannot be deterred;

2. insane should be incapacitated In an institution w/out the added stigma of being classified a “criminal;”

3. For safety of insane D and other inmates, better civil, not penal conviction.

4. spectacle of punishing a person who does not have control over her reason is abhorrent (like punishing an infant);

5. Underlying principle of crim law is that the D operates w/ free will, and therefore should be punished when she chooses to commit crime.  Insane D’s are deprived of free will by mental disease or condition, and as such lack free will and moral responsibility for their actions.


a.) Comes in to criminal law in 3 ways:

i.) Competency to stand trial – can’t try someone who is mad, ∆ must be able to (1) understand proceedings against them and (2) be able to assist in own defense.  Forced drugging to bring about competency is a possibility.
ii.) Execution – person who becomes insane post-conviction/death sentence; Absolute bar to executing insane in U.S. (Ford v. Wainwright ( unconstitutionally C & U) 




iii.) Insanity at the time of the crime – what we study here (M’Naghten)


b.) M’Naghten Rule 



     - 3 elements:




1. Mental disease or defect – psychosis (person not in our world), not just neurosis




2. Lack of knowledge 
a. Lack of capacity to know nature/quality of act (factual matter – you think you’re squeezing an orange, but instead you are strangling your wife).



     OR
b. Lack of capacity to know legality/morality of act (diff. btw. right & wrong)




3. Causation of the act
Chart of insanity defenses
	1. show a mental disease and defect; and

	2a. lack knowledge of 

EITHER the character of the act 

OR your understanding of the morality


	2b. irresistible impulse test (meant to take into account forms of psychosis which did not impact knowledge, BUT they couldn’t control themselves, as there is a defect in the will (i.e. kleptomania).  Not accepted in many jurisDs.


	2c. Durham rule (only accepted in DC Circuit and then abandoned).  This test is most hospitable to psychiatric evidence.  You just need 

(a) psychiatry and 

(b) cause.  If the shrink told you it was a psychosis, then it was.  It left no normative judgment in place and gave so much damn power to the psychiatrist.


	2d. MPC – most jurisDs tended to accept this view until Hinkley’s attempt to assassinate Reagan.  Required 

(a) lack of knowledge OR appreciation (appreciation was added b/c psychotics look down on their lives and lack empathic understanding of what they’re doing) of the act or its legality or morality; 

(b) lack substantial capacity to conform to law (a defect in the will).



	General injustice test is the fifth – for example, the “rotten background” defense.  Suppose you come from an abusive family, and the person as a result of such abuse is deeply prejudiced in their moral lives, we should take that into account.  Not accepted in the United States.

	3. Cause




c.) Abuse concerns – this is why we’ve brought psychiatrists into the modern-day picture




- Still, resistance to psychiatry – backlash against mental disease/defect concept

- Recall Marshall in Powell – crim. law has well-developed, constrained system of incapacitation; commitment can be indefinite, unconstrained


d.) Other rules (NOTE: All rules require mental disease/defect)

i.) “Irresistible impulse” – people who don’t lack knowledge, but can’t control themselves (e.g. 
kleptomaniacs);  Supplements M’Naghten

- Accepted in only a few jurisdictions

ii.) Durham rule – most hospitable to psych. evid. – only mental disease/defect + cause 


- Only in DC Circuit, subsequently rejected there too


- Over-reliant on psychiatrists – “flip-flops” on whether X behavior = psychosis

iii.) MPC approach – most jurisdictions adopted (Blake), until Hinckley shot Reagan (Lyons)
1. Lack of knowledge/appreciation re. nature or legality/morality of act – cognitive prong
    OR
2. Lack of substantial capacity to conform conduct to the law – volitional prong

- Volitional conception = defect in will, incapacity to inhibit oneself

- See 888-890 for MPC justifications

- After Hinckley assassination attempt & acquittal, many jurisdictions rejected #2 addition

e.) Commitment – what happens to ∆’s who get insanity defense ( lack of mens rea, so no deterrence/reform

- Parens patriae – state’s right to care for those (e.g. psychotics) who can’t live for themselves

- Civil commitment (for non-criminal psychotics) – const’l constraints of Addington, requires clear & convicing evid. of: 1. Lack of capacity/psychosis, 2. Danger to self/others




- Criminal commitment – multiples views of proper procedure

1. Align criminal, civil commitments – indep. trial w/ “c & c” std. of 2 factors above

2. Lower std. for criminal commitments – preponderance of evid. on 2 factors above





3. Mandatory commitment (upheld as constitutional in Jones)

- MI approach, after people who got NGRI were medicated in institutions, set free once deemed no longer mentally ill, went on crime spree ( Guilty but mentally ill verdict, gives judge same sentencing authority as conviction w/ req’t of psych. treatment



f.) Expert views conflicting on whether insanity defense should be retained (p. 903-04)

- Weintraub – insanity should bear on guilty, but not punishment; Sick/bad line is fictional

- Wechsler – sick/bad distinction is important, social condemnation should be reserved for bad

- Morris – insanity defense comforts us for our failure to address psychopathology/crime links; poverty destroys man’s capacity to know right from wrong as much as insanity ( should have “rotten social background” defense



g.) Psychopathy – MPC excludes psychopathy/sociopathy from “mental disease or defect”

- Division over whether psychopathy = psychosis, whether should be admitted for defense  (913-14)
· M’Naghten’s Case (UK 1843) – p. 879 – the rule!

· ∆ shoots/kills PM’s sec’y, thinking it’s PM; ∆ claimed delusions that he was being persecuted, which forced him to try to assassinate PM; Jury returned verdict of not guilty on the ground of insanity ( outcry

· House of Lords upholds acquittal, refuses to impose D.P.; Articulates M’Naghten Rule (above), ∆ satisfied elements (Mental defect = paranoid schiz., Couldn’t distinguish realistic/unrealistic threats, Caused ∆’s act)
· The King v. Porter (UK 1933) – p. 880 – articulation of M’Naghten
· Crim. punishment requires ability to incapacitate, deter - ∆’s must be able to be influenced by probability of punishment;  Criminally insane can’t be deterred, reformed; No point punishing those beyond control of law

· Emphasis on mental disease/disorder – doesn’t include excitability, passion, stupidity, impulsiveness

BURDEN OF PROOF 

NOTE: 38 jurisDs, inc. the Federal system, places the burden of proof on the D to prove insanity.

18 USC §17(b) – “D has the burden of proving insanity by clear and convincing evidence.” 
NY Penal § 40.15 states that insanity is an “affirmative defense,” meaning that, acc. to § 25(2), D has the burden of proving insanity by a preponderance of the evidence.

MPC v. M’Naghten Test – note: (CA uses M’Naghten)
· Blake v. United States (5th Cir. 1969) – p. 885 – MPC def’n adopted

· ∆ w/ history of mental probs, addiction, criminality convicted of bank robbery, pleads insanity defense; Conflicting psych. testimony (schizophrenia vs. sociopathy), M’Naghten-like std used (Davis) 

· Court reverses conviction, adopts MPC def’n including Q of whether ∆ was conscious of what he was doing, whether ∆ had subst’l capacity to conform conduct to law ( allow juries to make common-sense judgments

· United States v. Lyons (5th Cir. 1984) – p. 890 – rejection of Blake, post-Hinckley

· ∆ narcotics conviction, claimed addiction affected brain ( lacked subs’l capacity to conform conduct to law

· Court rejects Blake/MPC “volitional” prong, returns to “cognitive” insanity defense only – reasons include psych. uncertainty re. human capacity for self-control, risk of fabrication/mistakes/jury confusion, overlap btw. 2 tests (most who fail volitional test would also fail cognitive one), problems of proof

· PROBLEMS w/ BLAKE TEST: 1. shrinks don’t have accurate scientific basis for measuring a person’s self control; 2. risks of fabrication and “moral mistakes” in administering the insanity def are creates when the experts and the jury are asked to speculate whether the D had the capacity to control himself or whether he could have resisted the impulse; 3. considerable overlap b/w psychotic’s inability to understand and ability to control behavior (volitional test is tf superfluous).

· State v. Green (TN 1982) – p. 896 – cop shooting, history of probs.

· ∆ shot cop twice in head, left garbled note referring to contact w/ FBI agent; History of psych. treatment, family issues; Experts agreed re. insanity/schizophrenia; Cops said he was cooperative, intelligent at arrest

· Court reverses ∆ murder conviction, using both volitional & cognitive prongs of ALI/MPC test – insuff. evid. that ∆ could appreciate wrongfulness of act, no evid. that ∆ could conform conduct to law

· IMPLICATION: the M’Naghten test might not be capturing all kinds of psychotic behavior.

· State v. Crenshaw (WA 1983) – p. 905, Moscovite

· ∆ murders wife after honeymoon; Claimed he suspected infidelity, faith req’d he kill adulterous wife

· Court affirms murder conviction, ∆ knew his acts were both illegal and morally wrong from society’s POV; Re. legal vs. moral right/wrong, court indicates legal, but no diff. here b/c morals = society’s, not individual’s 

· This case ≠ deific decree, where ∆ gets insanity defense b/c believes act was commanded by God 

· State v. Guido (NJ 1993) – p. 909, shooting of husband, switching diagnoses

· ∆ kills adulterous boxer husband; Had expressed fears to police, psychiatrists initially found ∆ sane, switched to insane claiming misunderstanding of legal insanity std.; Π attacked ∆ for switch, accuses fraud

· Court reverses murder conviction, judge shouldn’t have allowed Π to totally undercut ∆ - remanded to permit introduction of psych. evid., M’Naghten doesn’t identify specific diseases, only effects


5. Automatism
a.) Key question = whether there is an actus reus for offense committed by someone w/ automatism

b.) Issue of merging automatism w/ insanity – could result in forcing choice between presenting no defense or facing commitment, even though automatistic ∆’s are usually sane (McClain)

c.) UK – tendency to allow epilepsy evid. only under insanity defense, allows committal of ∆ (perception of dangerousness of epileptics, need to detain them);  Quick (918), diabetic’s hypoglycemia / automatism defense for assault allowed under involuntary act defense, not forced into insanity
· McClain v. State (IN 1997) – p. 914 – somnambulism

· ∆ charged w/ aggravated battery on cop, resisting arrest; Claims sleep/dissociative disorders; Trial ct. excluded evid. of automatism, App. Ct. said it = insanity defense, advance notice req’d

· Court allows ∆ evid. re. automatism as distinct from insanity - ∆ should have right to show incapacity of forming crim. intent;  Unfair to force choice of no defense or commitment on ∆ when he’s sane


6. Diminished Capacity 
a.) Some suggest mitigation (if not exculpation) appropriate for non-psychotic behavioral control problems that would not be allowed under narrow conceptions of insanity

- I.e., Make those less capable of forming culpable mental states less responsible for their crimes 

b.) U.S. – accepted only in some jurisdictions (Brawner), rejected outright in many others (Wilcox)




- See Wilcox below for reasons behind U.S. rejection
c.) CA – always reluctant re. diminished capacity, finally rejected outright after “Twinkie Defense” for murder of Moscone/Milk



d.) UK – has abandoned voluntary M/S mitigation in favor of diminished responsibility 



- No finding of reas. provocation req’d – UK allows for totally subjective std.

- MPC calls this a big mistake – abandons objective check for juries to prevent abuse of defense

· U.S. v. Brawner (D.C. Cir. 1972) – p. 919 – non-insanity mental health evid.

· Court (Leventhal) allows mental health evid. apart from insanity issue to show whether ∆ had req’d mens rea for particular crime/degree (even if aware of wrongfulness and able to control act)

· Analogy to intoxication – can’t allow for intoxication and not for involuntary mental conditions

· State v. Wilcox (OH 1982) – p. 921 – std. U.S. view, rejection of diminished capacity

· ∆ participated in aggravated burglary ( aggravated FMR (both req’d purpose); Expert found ∆ to be borderline retarded, dyslexic, Judge refused evid. to negate req’d specific intents

· Court affirmed conviction, rejects diminished capacity on number of grounds:

· 1. MPC/ALI rule already provides nec. flexibility in insanity defense, dim. cap. would supersede it

· 2. Intox. defense distinct b/c juries can easily understand, evaluate intox. claims, but lack sophistication re. mental disease issues

· 3. Anomalous to allow partial defense ( full acquittal when no lesser-included offense


7. Changing Patterns of Excuse


a.) See above:




- Robinson (p. 929) – unconstitutional to criminalize status of addiction w/o use




- Powell (p. 931) – alcoholism is no defense to public drunkenness charge



b.) Narcotics addiction 




- No addiction defense (Moore)

- Elements of addiction = 1. Phys. dependence (withdrawal), 2. Tolerance (need ↑), 3. Knowledge of addiction, 4. Psychological/religious devotion



c.) Rotten Social Background defense - advocated by Bazelon, (supported by Delgado, 944) 




- Background can so impair ∆’s behavioral controls as to require acquittal

- Solution – income redistribution, social reform; commitment, total release of ∆’s unacceptable 




- Responses:

- Morse – env’t doesn’t completely eliminate indiv’s free will, power to make choices; relationship btw. poverty & crime = correlation but not causation

- Thomas – to uphold right and wrong, moral authority must hold people accountable, personally responsible; Not doing so is an insult to the humanity of the poor/depressed etc 

· United States v. Moore (DC Cir. 1973) – p. 940 – narcotics addiction no defense

· ∆ convicted of heroin poss’n, claims not responsible b/c of heroin addiction

· Court upholds conviction, rejects defense of addiction – 4 separate opinions of DC Circ judges

· Wilkey (maj.) – Poss. absence of free will not enough to exculpate; Trafficking concerns; follows Powell
· Leventhal (conc) – insanity principles don’t extend to addiction, can’t individualize so much

· Wright (dissent) - ∆ can’t conform, punishment purposes not served ( should have defense (poss’n only)

· Bazelon (conc/dissent) – total addiction defense for all crimes (also advocates general injustice defense)


8. Entrapment – NY Penal §40.05

- Aff. defense that ∆ was induced/encouraged by public servant trying to get evid. against him for prosecution, creating risk that offense would be committed by person otherwise not disposed

- Inducement / encouragement must be active – not just affording opportunity to crime


9. Renunciation – NY Penal §40.10


- Must evince voluntary & complete renunciation



- Must make substantial effort to prevent commission of crime (facilitation)



- Attempts – must avoid crime by abandoning criminal effort or preventing commission



- Solicitation / Conspiracy – must prevent commission of crime
