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American Constitutionalism in Historical Perspective (packet)

1640-1660: idea of written constitution to constrain democratic gov’t. derived from Leveler Movement.  Ensure that state protects equal human rights, provides security in equality as equal moral agents.

1688-1776: idea of written constitution adopted by Jefferson, Madison and Adams.

1776-1787: American Revolution about taxation without representation, call for written constitution.  Adams and Jefferson begin writing.

1787-1791: Constitution Enacted in 1787, Bill of Rights in 1791

· Madison chief designer, though not pleased because doesn’t fully protect human rights particularly against threats from the states and the institution of slavery.  Believed the worst faction was race hatred

· Jefferson thought courts were the wrong way to enforce human rights, court skeptic.

· Hamilton believed in centralized gov’t, necessary if all Americans are to have human rights.  Need a judiciary to enforce these rights.

1803-1861: Judicial Review accepted.  

· South becomes more pro-slavery, imposes gag rule on abolitionist discussion. 

· Lincoln agrees with Jefferson and Madison that slavery must be abolished, need natl power to end slavery.

· Republican Party formed after Dred Scott decision, clear no natl power to revoke slavery

· Civil War begins.

1865-1870: Reconstruction Amendments constitutionalized achievements of the Civil War. Reintroduced idea that there must be power in the national government to protect human rights from States.

· Guarantees of human rights applied to the states through Incorporation

· Addresses cultural background of slavery

1870-1945: WWII helps to shape natl views against religious and racial persecution.

· Promise of adequate enforcement against the states not satisfied.  Free speech hampered by S. Ct. decisions.  Plessy announces that apartheid is consistent with the constitution.

· Ct. active in protecting economic interests against congressional attempts to regulate.  Later overrule Lochner.

1945-Present: Free speech and religious rights honored, addressing racism in the courts.

I. Constitutional Interpretation

A. Constitutional Interpretation by Judiciary (pp. 3-27)

1. Marbury v. Madison, 1803: Marbury had a right to his commission based on a valid act of congress.  If have a right must have a remedy, judges must not be constrained by other branches.  Mandamus only proper in original jurisdiction of the court.  This case not part of S. Ct. original jurisdiction, should be brought in lower fed or state court, come here for appellate review.  Holding of the case that S. Ct. has no remedy, but also asserts power of judicial review.

a. Distinguishes political from non-political constitutional questions: political questions not for the judiciary, leave to congress, only invalidate under rule of clear mistake.  However, Marbury about individual rights, proper subject for the court.

b. Judicial duty to defend the written constituion: can’t make decisions that disregard the constitution if expect it to have authority.  (but see French Republic where constitutional shifts are common).  Have to exercise the power of judicial review to uphold integrity of the constitution.

c. Judicial duty to defend individual rights: aggreived individuals have right to go to an indep judge and get adjudication of their rights under the law.

2. Legitimacy of constitution rest on protection of human rights.  Judiciary may play role where state is oppressive of it citizens.  Based on the law of the case, judiciary must prevail over case in controversy, may not be exercised outside of the judicial process.

B. Judicial Supremacy and the Democratic Objection (packet, pp. 10-134)

1. Questions about judicial review: how to square with democratic principles, gives a non-elected branch of gov’t ultimate say on constitutional issues binding other branches.  Madison didn’t think it would be legitimate for the judiciary to have this power, thought not politically credible in a democracy.

2. What about other branches: judiciary not the only branch that can protect citizens.  Allows room for officials to exercise judgments about the violations of human rights.  President has right and duty to exercise an indep view and veto legislation he doesn’t agree with, not inconsistent with Marbury.

3. Art. VI [2]: “This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.”

a. S. Ct. must have final review over fed laws, gives judiciary power over a coequal branch

b. Judiciary has an obligation to enforce the law of the case:  may expand further.  In desegregation cases said ruling was the law of the land.  (Cooper v. Aaron).  Court bound by its own precedent, must hold the same way in later similar cases.

4. Court skeptical challenge: believe courts are defective in protecting human rights.  (Thayer, Jefferson)

a. Judicial humility to avoid usurping the power of the legislature and the power should only be used when there is a rights violation. Should only be used in a judicial role, no congressional negative, avoid political questions.

b. When have case in controversy, judicial standard of review should be the rule of clear mistake.  Judge should enforce act of legislature if there is any rational basis.  Would allow progressive legislation to proceed, leaves most controversial issues in the hands of legislatures and Pres, elected representatives.

c. Restrained judiciary forces people to stand up for their rights.  Forces congress to take leadership positions, not just pandering to the polls and relying on court to do dirty work.  Keeps incentives in tact for legislature to act to resolve human rights abuses. 

d. Aggressive judiciary leads to reactionary politics, no democratic resolutions.  Changes may not take hold, increased level of resistance.  Judiciary needs help from congress and executive to enforce judgments.

e. But don’t want congress being a judge in its own case, judiciary may give a more impartial reading.  (Nixon).  Allows majority perspective to rule.

5. Rights skeptical challenge: believe protection of human rights should not be the foundation of the judiciary. (Hand)

a. Marbury is a usurpation of power the founders never intended to give.  Supremacy to be over the states, not a coequal branch of govt.

b. If remove human rights authority, no judicial review.  Leaves power to congress, legislative process has utilitarian justification, democratic politics is working, leads to aggregative results.  Judicial review is counter-majoritarian, third legislative chamber, leave these issues in the democratically accountable part of the govt.   Politics serves core utilitarian values:

(1) Equality: everyone should have the right to vote, be treated as an equal.

(2) Liberty: everyone has the duty to shape their own lives from within.

c. Hand rebuttals

(1) Weschler: democracy is responsive govt, not based on principle.  Judiciary is based on principle so judicial review will only have weight if decisions are made in a principled way, otherwise they are illegitimate.

(a) Retrospective: justifying decision based on precedent.

(b) Prospective: principles enunciated by the court must be applied to future cases in a principled way.

(c) Brown decision illegitimate because it is not consistent retrospectively or prospectively.  

(i) Abridgement of fundamental right: education as a fundamental right not upheld in later cases (Rodriguez).  

(ii) No racial classification by the state: used later to uphold affirmative action.  (Fullilove).  Weschler believes this is the neutral principle of Brown.

(iii) Expression of invidious prejudice: not applied to gender at the time.

(iv) Freedom of association: favor rights of those that want integration over those that want segregation.

(d) Weschler criticism: doesn’t answer Hand’s rights argument, not assessing ethical basis of Brown.  Doesn’t address issue of whether rights exists.  Arguments of principle carry no weight if disengaged from ethical considerations (Richards).

(2) Dworkin: utilitarianism justifies majoritarian values, doesn’t give weight to human rights over the aggregate.  Human rights do exists, relied on by good judges.

(a) Equal liberty principle: people have basic human rights, liberties of conscience and speech, without these can’t achieve any human dignity.  Prior to all other principles and can’t be compromised by politics.

(b) Difference principle: obligation to be concerned with other classes, make sure that inequality works out so that worse off classes are as well off as they can be.

(c) Studies what good judges do in hard cases, Weschler’s positivist legal interpretation doesn’t capture their achievements, have to look to ethical, moral dimension.

(i) Precedential Fit: Accepts that precedent is law but has robust theory of mistake. (Plessy).

(ii) Background Rights: people have a right to be treated fairly and reasonably.  Ethical considerations crucial to determination of hard cases, separability is false, must have rights based considerations.

(d) Judicial review gives better read of human rights tradition by recognizing when those rights have been deprived to individuals.  Forces recognition of human rights in minority groups where they may not have been recognized in a majority system.

(3) Ely: respects human rights but skeptical about role of controversial arguments over the meaning of human rights.  Court should intervene in service of rendering the process more fairly representative of those affected by the process.

(a) Justifies Brown: struck down Plessy because did not include blacks, furthered democracy by making it more representative.

(b) Defends affirmative action: renders process more fairly representative.

(c) Women should not be constitutionally protected because they are a political majority.

(d) Roe is wrongly decided because unborn fetuses are unrepresented.

6. Originalist: don’t get involved in human rights, just read history narrowly, fixes forever the meaning of the constitution by cabining judicial judgment to founders’ intent.

a. Object to Brown: wrong for court to strike down segregation because accepted by founders.  (Berger).  Though no originalist on the court has taken this view.  Most agree segregation is wrong, but refuse to extend principles to gender, etc.

b. Criticisms:

 (1)
Why should founders’ intent be the measure of the meaning of equality in our time, particularly when it is so difficult to define.  A body of people whose deliberations were kept secret until 1830’s.  Primarily rely on notes from one person.

(2)
Requires a denial of interpretive history

C. Historiography, Political Theory, and Interpretation (packet, 135-204)

1. Denotations: what word applies to.  Originalist want to stay close to word’s meaning given by founders, particularly if based on similar fact and value situation.

a. Williams v. Florida, 1970: disagreement over the word jury. Harlan criticizes use of connotative meaning as unprincipled.  The choice of 6 over 12 is a legislative one, the judiciary should stay out unless have a compelling reason.  Here, founders valued protection of human rights and thought this was a good way to do it, should leave it alone.

(1) Same skepticism about the power of govt today as at the founding.

(2) Smaller jury is less likely to be representative of minorities, more likely to convict, critical in death penalty states.

(3) If stick to originalist meaning of jury though would also reject women and property owners.

b. Lovett v. US, 1946: Congressional statute identified govt officials and eliminated their salaries.  Frankfurter argued that since there was no death penalty or corruption of the blood this was not within the originalist meaning of bill of attainder and ex post facto laws.

c. U.S. v. Brown, 1965: Criminal statute banning members of communist parties from having positions in Unions.  White finds this case not about bills of attainder, court should have relied on First Amend violation, if can’t make case there, don’t have one.

d. Home Building & Loan Ass’n v. Blaisdell, 1934: states impairing contracts during depression by extending payment periods to prevent defaults, forbidden by text of Constitution.  Sutherland argues that this situation was similar to economic problems as the founding that led to the inclusion of the contracts clause in response to stay laws passed by the states.  The founders debated and resolved this issue, end of discussion.  Fear that loose interpretive stance can lead to abrogation of other clear rights like free speech and religious liberty.

e. Richardson v. Ramirez, 1974: CA constitution forbids convicts from voting.  Rehnquist says this is OK since explicitly mentioned in the constitution.

(1) Amendment XIV, sec. 2: “But when the right to vote at any election … is denied to any of the male inhabitants of such state, … or in any way abridged, except for participation in rebellion, or other crime…”

(2) Clear consensus that this is a reasonable deprivation of the vote, so cannot apply broader abstract mode of interpretation.

2. Connotations: a way in which words can be defined and applied, suggests a broader purpose.  Words can be applied to the same thing but have different connotations.  (morningstar/eveningstar – both Venus, but different times of day).  Terms invite different contextualization according to different circumstances.  Allows for change.  Pressure to abstractness in order to give meaning to constitution in modern times.  Constitution full of fact sensitive concepts, forced to conceptualize and enforce it.

a. Williams v. Florida, 1970: White relies on anti-originalist interpretation based on connotation – a body of lay people interposed between the judiciary and the defendant.  Rejects common law understanding at the time, 12 member jury, unanimous verdict.  6 person jury captures connotative function as well as 12.

(1) Relies on the purposes of the jury guarantee: needs to be sufficiently representative of the community, of a sufficient size to bond.  

(2) Comfortable with editing originalist history in a responsive way.

b. Lovett v. US, 1946: Black relied on connotative interpretation to find that the state was criminally punishing these workers for their views.  Though not within originalist meaning of bill of attainder and ex post facto law, finds compelling reason to make this reading.

c. U.S. v. Brown, 1965: Warren looks to the purpose of the bill of attainder, separation of power.  Finds the legislature improperly usurping authority from the judiciary.  The legislation targets fundamental individual beliefs, stigmatizing a point of view, imposing criminal liabiilty without trial by using communist party membership as proxy for tendency to create political strikes.

d. Home Building & Loan Ass’n v. Blaisdell, 1934: Hughes ignores historical context and uses interpretive practice of applying the commerce clause.  Argues that must have continuity of interpretive practice.  States can exercise their power to prevent economic collapse.  Cites McCulloch “constitution not a code.”  

(1) Reasonable commerce clause powers in state and natl gov’ts to adjust to economic circumstances and provide indep judgments.

(2) The fact situation has changed: economic situation of depression different from economic crisis founders faced, stay laws may not have stabilized their economy.

(3) Changing values: changing conception of human and property rights.  But don’t want to give up interpretive practice in area of human rights.  Abstract concepts blend these ideas.

e.
Richardson v. Ramirez, 1974: Marshall argues that though the prohibition is explicitly stated, should still be broadened in our context.  Still restricts to males, 21 years of age.  If rely on originalist interpretation here, will be hamstrung when later try to extend the vote.  Forced to rest later extensions on arguments of justice since history and text not in support.

II. Federalism

A. Federalist No. 10 and McCulloch (packet, pp. 205-213)

1. Federalist No. 10
a. Background: Madison trying to justify a republican form of gov’t.  Most believed a republic couldn’t exist in a large community without hereditary principles and slave labor.  (Montesque).  Published in NY newspapers.

b. Arguments  

(1) Gov’t must be just, respect human rights, especially those of small minorities, and harness political power for the public good.  The Articles of Confederation are defective because they don’t do this.

(2) The new constitution will be better because it takes power from the state and gives it to a natl govt in three branches.

(3) Lessen the effect of faction by limiting their powers so that the people can be secure in their rights.  Concerned about unequal disposition of wealth.  Separate of church and state may reduce religious factions.  Two ways to limit factions:

(a) Causes: liberty and homogeneity increase factions, but can’t control this.  Thought that judicial review may be in place to help here but didn’t believe it would work.

(b) Effects: Can’t give power to factions, if not in service to democratic values its illegitimate.  Not concerned about faction of minority, majority rule will solve this.  But faction of the majority is most worrisome.  There are no constraints on the majority, can achieve its ends without any sense of remorse.  May become the worst enemy of justice.

(4) Democracy v. Representative Republic  

(a) Democracy: one vote, one citizen, no check on the majority.

(b) Representative Republic: delegates power, less participatory.  When representatives serve in natl institutions, transcend allegiances and begin to think in a natl mode.  Will think of public good rather than factions.  If everyone is a minority in their state, have to get a majority to prevail, will lead to breakdown of factions.  More respectful of human rights because less factionalized.

c. Criticisms 

(1) All about economic interests.  Constitution meant to entrench the rights of creditors over those of debtors.  (Beard).  But ratification doesn’t line up that way, supported by debtors, opposed by creditors.

(2) Democracy is about interests groups, #10 is about polyarchy.  (Dahl).  But Madison hates faction.

(3) Valorizing distance, what about responsiveness to local needs.  Elitist argument: people with more vision will think beyond the state and do good for all of the people.  Assumption may be too top down.

(a) Rates of political participation are low: perhaps representative democracy doesn’t work as well when people are less informed.

(b) What about superfactions?  Majority at state and natl level – christianity, racism.  South dominates natl gov’t until repeal of 3/5 clause.  Passionate factions harder to deal with, not focused on by Madison.  At the time more optimistic about abolition of slavery, pre-Cotton Gin.

(4) Downplaying judicial review: judiciary has been used to combat superfactions, but could do damage by increasing the persistence of faction, and reactionary democratic politics (court skeptical approach).  Moral principles of the court may not be those adhered to by the people.

2. McCulloch v. Maryland, 1819: Bank initially introduced, now reintroduced after rigorous debate in legislative and executive branches.  Marshall shows deference to their perspectives since this issues does not involve the “great principles of liberty.”

a. National Bank: Is it constitutional to have a national bank since not enumerated in Art. I, sec. 8?  If it is constitutional, what powers lie in the state to tax?

(1) Strict constructionism: interpreting powers narrowly to reserve more power to the state.  Strong respect for statehood.  Authority for bank not enumerated in constitution, creating implied powers may stretch powers too far.  (Jefferson)

(2) Political Nationalist: need to create institutions of economic unity, important to have a stable credit economy.  Want to give broad powers to the natl gov’t.  (Hamilton)

b. Sovereignty: 

(1) Maryland arguing that legitimacy of constitution comes from sovereignty of the states.  (Jeffersonian argument).  Have better reading of human rights by giving more power to the states.  Makes sense based on Alien & Sedition Act, but rings hollow with regard to slavery.

(a) States acting within their power when act indiscriminately.  When discriminate, implicate priv and immunities.

(b) States have concurrent power of taxation, not preempted if done properly.

(2) Though Constitutional Ratification Conventions were held in the states, they were not run by the states.  Sovereignty comes from the people who are above the govt and the state.  (Lincoln, Hamilton).  The natl govt is representative of these issues, should have supreme authority based on theory of representation in #10.

(a) Maryland cannot tax the national govt because it doesn’t represent the nation.  Representative democracy revolves around representative taxation.  Better to invalidate this tax, let the congress override if chooses to consent.

c. Interpretation: not limited to enumerated terms in Art. I, sec. 8 since word “expressly” left out between Articles of Confederation and the constitution.  “A constitution not a code,” gestures toward more abstract, connotative reading.

(1) Necessary and Proper clause: at end of Art. 1, sec. 8 to dispel doubt that implied powers exists.  Lack of word “absolutely” to modify necessary suggests a weaker context.  “Proper” further dilutes necessary.

(2) Want legislative judgments of reasonableness from legislatures, must interpret the clause to permit this flexibiilty.  Need to be responsive to change.

d. Role of the Judiciary: This case is about economic policy making.  Americans express their political will through voting and politics, no process independent way of expressing these preferences outside of a democracy.  In the area where congress acts representatively, it is legitimate, judiciary must defer.  In these matters the judiciary has nothing to add.

(1) Rational Basis Analysis: with respect to economic questions, inappropriate for the judiciary to adjudicate tradeoffs and choices, sort out through the democratic process.

(a) But note that subsistence levels could impact basic human rights.  If the economic issue is linked to another issue, the court will step in.

(2) Rule of Clear Mistake: judiciary should be very deferential, only step in when congress has gone lunatic.  (Thayer, Rehnquist court).  

(3) Process dependent: all the judiciary can do here is to improve the process, make sure congress is acting within its power.

(4) Process independent: don’t have to consult the democratic process to figure out what basic human rights are, particularly concerning minorities’ rights.

B. Commerce Clause and Congressional Power (pp. 141-200)

1. Art. I, sec. 8 [3]: “[The congress shall have the power] to regulate commerce with foreign nations, and among the several states, and with the Indian Tribes.”

2. Founders Intent: Had balkanized trade wars prior to constitution, concern among founders over question of economic prosperity.  Wanted the republic to be held together by commerce.  Saw commerce as a way of developing peaceful ties among diverse people.

a. Madison believed wealth [commerce] could be a source of faction.  But heart of #10 was that issues of the common market should be taken out of the states.

3. Interpretation: “commerce among the several states”

a. Strict: goods going between the states.  Cases later overruled.

(1) Knight (p. 164): court strikes down an application of CC to manufacturing because ultra vires of natl power.  Relies on negative CC opinion, though have different analysis when congress hasn’t spoken than when it has.

(2) Carter Coal (p. 180): new deal min wage legislation applied to coal industry struck down by court because ultra vires of natl power.  (Overruled by NLRB v. Jones & Laughlin; Darby)

(a) Subject Matter constraint: congress must actually be regulating the movement of goods in interstate commerce, here just a state industry.  Argued here just production, not commerce.

(b) Qualitative constraints: focusing on local, rather than natl economy.


(c) Mechanical jurisprudence: direct v. indirect effects of regulation.

(d) Can’t regulate goods prior to movement into interstate commerce and in ways that the court can’t justify as properly economic.

b. Broad: commerce affecting more states than one.  Consistent with fed theory that this is in the province of congress, no role for judiciary based on values of democratic process.

(1) Shreveport Rate (p. 166): congress applying rate regulation to purely intrastate activity.  Argued that if no power to regulate at state level, businesses will just move from natl to state level and subvert interests of natl commerce.  

(2) Southern Ry (p. 167): congressional statute extended to purely intrastate railroad.  Allowed because trains move on same tracks with interstate trains and could collide with them.  If don’t extend will prejudice natl concern for safety in rail industry.  Necessary and proper reasoning based on McCullogh.

(3) Swift (p. 168): congress applying Sherman Act to CO cattle industry.  Allowed because would be absurd to economically isolate the cattle industry from the natl economy.  Regulated as part of integrated economic unit.

c. Broader: any business, commercial activity even among individuals.  (Grosky ?).

(1) NLRB v. Jones & Laughlin, 1937: involved natl legis applied to steel mfrs.  Hughes disowns approach of Carter Coal.  Mfring in states not immunized from congressional power as long as there is a reasonable relationship, quantitative, economic approach.

(2) Darby (191): involved max hour/min wage law applied to lumber mfrs forbidding movement in interstate commerce of goods inconsistent with fed standards.  Overrules Hammer, going beyond Holmes by applying standards to purely intrastate businesses.  As long as regulating economic activity with a reasonable relationship to natl economy any purpose congress entertains is OK.  Keep judiciary out.

(i) Compelling purpose: if allow states to set their own standards may have race to the bottom, undercutting the natl interest.

(3) Wickard v. Ficker (p. 189): natl legis applied to homegrown wheat.  If don’t limit amount of wheat held back, could end up back on the market, undercutting natl market.  Must trust the congress has best interest at heart if removing judicial protection.

4.
Exceptions: police power of the state not usurped by commerce clause.  Reserved power thought to include education, marriage, divorce, and custody.

(a)
Hammer v. Daganhart (p. 173): legislation forbidding any goods to move in interstate commerce, which are the product of child labor. Struck down because can’t have natl govt undermining state controlled policy issues.  Using economic means to regulate human rights matters, outside understanding of CC.  Holmes criticized this decision as unprincipled since can regulate lotteries and alcohol at natl level.  (Overruled by Darby)

(b) S. Ct. reintroducing judicial constraints when relationship to economic activity is lacking and stepping on reserved state powers. (Rehnquist).  Forcing respect for fed/state balance.  Some argue that the court should not monitor what it believes to be the correct balance, leave to political balance to restrike from people’s perspective.  (Breyer)

(1) U.S. v. Lopez (p. 142): fed legis forbidding guns in school zones under the CC struck down as ultra vires by Rehnquist court.  Kennedy notes that court has a role here since states as closely connected as they once were and this legislation is so clearly unreasonable.  Structural safeguards not working as they should.

(a) Subject Matter Constraint: limited to economic transactions, bringing guns to school is not an economic transaction.  Involves govt regulation of education, traditionally a state matter.

(b) Slippery slope: fear natl intrusion into other traditionally local matters (marriage, divorce, free speech, parental control).  But see Breyer dissent arguing that traditional view of education as a local matter may no longer make sense.

(2) Printz v. US, 1997: Brady Act required state officers to conduct background checks within 5 days and notify the seller if the person applying was unqualified.  Compelling state officers to do work of fed govt.  Natl govt can have own enforcement structure but can’t make state officers its ministers (anti-commandeering principle)

C. Enforcement of Civil Rights and Commerce Clause (pp. 201-206)

1. Civil Rights Act of 1964: reaches both public and private discrimination.  Debate over where authority for the act comes from.  Not sure so rested on both grounds.

a. Commerce Clause: broad power to regulate economic activity, don’t look at purpose.  Though here underlying purpose is human rights.  More certainty of passage on this ground.

b. Amendment XIV: equal protection, due process, priv and immunities provided to protect human rights of citizens from the states.  Some question of whether private application would go against precedent since had previously only been applied to state action.

2. Case law: have used broad interpretation to reach private acts of discrimination.

a. Heart of Atlanta: hotel discriminating against blacks forced to provide equal accomodations on the grounds that if opened up would increase interstate travel opportunities.

b. Katzenbach v. McClung, 1964 (Ollie’s BBQ): more contentious link to interstate travel.  Relied on aggregative discriminatory effect on interstate travel.  Justices Black and Douglas criticized use of CC here, should be brought under XIV Amend, which should be extended to cover private behavior.

D. Commerce Clause:  State Power (the Negative Commerce Clause) (pp. 258-269)

1. Assuming congress is silent or hasn’t legislated, what may the states do?  Marshallian view is that CC effectively deprived the states of any power to regulate interstate commerce.  

a. Gibbons v. Ogden, 1824: congress has authority to regulate ferries, it chose not to.  NY had a ferry monopoly.  Is this consistent with or in violation of fed authority?  Stronger argument in CC for exclusivity.  Find that NY ferry monopoly is inconsistent with fed power, preempted by fed statute.

b. Wilson v. Black Bird Creek Marsh Co., 1829: company authorized by state law to build a dam on a navigable river.  Find that this is not interstate commerce, so within state’s authority.

c. Cooley v. Board of Wardens, 1851: PA law required ships to engage local pilot to guide out of harbor.  State legislation passed regulating interstate commerce without congressional approval.  Held, congress can’t give away its power, must pass legislation to give fed imprimatur.

2. Search for judicially enforceable standards: when states may regulate, when congress is silent.

a. Diverse v. Uniform: does the subject lend itself to diverse treatment, or must it be treated uniformly?  If can be treated diversely, states may constitutionally regulate.  (Cooley).   If it must be treated uniformly, states may not constitutionally regulate.

b. Direct v. Indirect: indirect is constitutional, direct is unconstitutional.  This standard is conclusory, mechanical, illegitimate.

c. In v. Out of Original Package: out of original package constitutional, in original package unconsitutional.  Provided certainty but made no sense.

d. Acceptable v. Unacceptable Motives: valid when state acting to promote safety as long as compelling state purpose being applied in a non-discriminatory way.  (Bradley v. Public Utilities).  If treating out of state differently from in state, unconstitutional.  Obligation to treat everyone equally, can’t be motivated by blatant protectionist motives.  (Buck v. Kuykendall) Based on background right inherent in privileges and immunities clause.

(1) Art. IV, sec. 2: “The citizens of each state shall be entitled to all privileges and immunities of citizens in the several states.”

(2) Camden: question about when this clause is triggered.  Not limited to rights enumerated in constitution or bill of rights.  Goes beyond CC, which says state can’t refuse to take part in this economic issue, P & I says this is a fundamental human right that must be respected.

(a) Formal discrimination between state residents and non-residents: problem because those impacted, out-of-staters, not given fair weight in the political process.  Protectionism is per se unconstitutional, federalism based on national markets, right to sell everywhere on fair terms, consumers have right to buy goods from anywhere.

(b) Discrimination with respect to a fundamental human right: judiciary always has a role in this area, once determine that discrimination is present.

(i) Tumor v. Witzell: right to make a living implicated by shrimping regulations, considered to be a fundamental human right.

(ii) Baldwin v. Montana Fish and Game: right to hunt elk, not a fundamental human right.

(iii)
Edwards v. California: anti-opi law prevented people from entering the state, basic human right of movement.  No state can do this to another state.

(c) No compelling state interests.

3. Transportation: regulating transportation between the states.

a. Test for validity of state regulation under the CC: criticized because don’t articulate reasons factors should satisfy us, provide certainty at the expense of doctrinal incoherence.

(1) Not formally discriminatory: no distinction between residents and non-residents.  Negative CC analysis only takes place when there is no formal discrimination, otherwise would be invalid under Art. IV, sec. 2 (privileges & immunities).

(2) No undue burden: does the state’s regulation require a business to restructure its business in drastic ways?

(3) Legitimate Police Power Purposes: i.e. health and safety, environmental.

(4) Reasonable relationship between the means and ends of the regulation.  Court is second guessing policy decisions of states, economic due process.

b. Cases:

(1) SC v. Barnwell: law prohibiting trucks over a certain weight from using hwy.  Upheld because not discriminatory, safety purpose, rational relationship of means to ends.  Deferential treatment.

(2) South Pacific v. AZ: limiting length of trains that can go through state.  Trains are “great engine of national unity.”  Strikes this down because harsh impact on out of state trains, undue burden for trains to have to split up before entering AZ, would result in AZ setting standards for nation.  Impacts those that are not represented within the state, so not able to contest legislation. No adequate justification for requiring a train company to restructure its business.  Safety justification fails because short trains are more dangerous than longer trains.  Exacts a higher level of scrutiny when economic interests is hurting interstate commerce.

(3) Bib: IL and AK require different types of mud guards on trucks on its roads.  Strikes down because though not formally discriminatory, an undue burden because have to reconstruct business, looking closely at legitimate state purpose, don’t see one.  (Douglas).

(4) Cassell:  Iowa regulating length of trucks in state.  Strikes down because though no formal discrimination, Iowa business are exempted from this regulation.  Creates an undue burden because out-of-staters would be required to restructure their businesses.  Lives will be lost so presumptively unreasonable.  Questionable state purpose since roads are wider than in other states.  This is economic policy making, looking closer because of national impact of regulation.

(a) Brennan: law is protectionist of in-state interests so it is unconstitutional without more.

(b) Rehnquist: argues that shouldn’t look at the record but look for acceptable reasons that might have been considered.  But this is not a deferential equal protection case, in these cases look at actual purposes.

4. Import Restrictions: state restricting imports from other states, no movement of the item from state to state. If formally discriminatory will be struck down under Art. IV, sec. 2.

a. Test for validity of state regulation under the CC:

(1) Not an undue burden  

(2) Legitimate State Purpose 

(3) Least Restrictive Alternative (most demanding level of scrutiny)

b. Cases

(1) Philadelphia v. NJ: NJ law prohibiting the import of waste. Higher level of constitutional scrutiny because it excludes those from other states, not just regulating activity.  Have valid state purpose of health, environmental protection.  But have highest level of undue burden – total restriction.  Court said may pursue this purpose but in a non-discriminatory way (cap on amount of waste deposited in NJ) – the least restrictive alternative.

(2) Dean Milk v. Madison, 1951: ordinance forbidding sale of milk not processed within 5 miles of Madison.  Court strikes this down based on least restrictive alternative analysis since this regulation has the effect of limiting movement of milk interstate. Businesses have right to open common markets any regulations in this area amount to a prohibition.  Suggests alternative regulatory schemes that don’t discriminate against interstate movement.  Concerned that impacts interests not represented in the state.  

(a) Criticism: naked policy making, doing what the legislature should have done.  Preferring interstate movement over other values.

(3)
Hunt v. Washington State Apple, 1977: NC law requires that out-of-state apples be stamped with USDA labels that don’t have same standards as Washington.  Court strikes this down, there are ways of pursuing this end without discriminating against Washington apples.

5. Export Restrictions: state power exercised to prohibit exports to other states.  If formally discriminatory will be struck down under Art. IV, sec. 2. 

a. H.P. Hood & Sons v. DuMond, 1949: NY gave licenses for milk receipt, denied additional license to Mass businessman.  Court strikes this down because state favoring local interests, adverse impact on out-of-state businesses.  Blatant protectionism.  If there is an advantage, people in the state have a right to receive the benefit.

b. Hughes v. OK, 1979: state natural resource law prohibits transportation of minnows out of the state for sale elsewhere.  Court strikes this down because the law stops the movement of a product interstate.  A state can put caps, limit use of a resource, but can’t draw distinctions between in and out-of-state businesses.  (Phili v. NJ).  Rely on least restrictive means analysis.

6. Price Restrictions: generally disallowed.

a. Baldwin v. GAF Seeling, 1935: NY Milk Control Act sets minimum prices for milk sold in state, prohibited out-of-state milk sales that were below this level.  Court strikes this down (Cardozo), because they are stifling competition.  Don’t want states warring with each other.

b. Hanneford v. Silas Mason: sales tax in one state that places tax burden on goods bought out-of-state.  Cardozo allows this because sales tax equalizing differences between two states, not affecting the price and product advantage.

7. Preemption: when congress chooses to use its CC power, it is valid as long as regulating economic transactions.

a. Pacific Gas & Elec. V. State Energy Resources, 1983: CA law placed moratorium on new nuclear power plants until new disposal method in place, though fed law regulates nuclear power plants.  State has historical ability to regulate utilities, no conflict with underlying congressional purpose.

8. Congressional Consent: congress can consent to the action even if the court strikes it down, since court defers to congress on economic matters.  

a. Correcting statutory interpretation: congress can always override court’s statutory interpretation as long as no constitutional issue is involve.

b. Constitutional common law: state legislatures addressing issues in mode of statutory interpretation.  Congress can address constitutional common law interpretation if disagree.  Gets the issue out of Marbury, which is at the constitutional core.

c. Core constitutional issues: Would not have congressional consent option in Marbury core (individual rights), where we would be more worried about congress invalidating judicial interpretation.

(1) Metropolitan Life Ins. V. Ward, 1985: AL law that levied more taxes on OOS insurance companies.  Insurance was an area previously left to state regulation.  Court strikes this down under equal protection.  When congress is validating something that is discriminatory the court will strike it down under something other than the CC so that congress can’t override.

III. Separation of Powers

A. Founders’ Intent: concerned about national power so divided it among three branches.  Strict separation of personnel, can’t sit in more than one branch.  Can’t have impartial adjudication of human rights when the same branch of govt creates and enforces the law, this results in tyranny.  (Locke).  Concerned about faction.  (Madison).

1. Art. I: Congress, forbid bills of attainder, legislature forbidden from exercising judicial power.

2. Art. II: President, the only natl official with a natl constituency.  Need individual to personify the presidency, particularly in regard to foreign affairs.

3. Art. III: Judiciary, power of judicial review not expressly granted.

B. The Rule of Law and Control of Executive Power (Impeachment) (packet, pp. 214-233, 54)

1. Structure:  mutual interlocking accountability harnessing politics in a way that will make the people more secure.  (Locke).  Under the rule of law, every official of fed govt must be accountable under law.  Keeps decency in politics.  (cf. Hitler).   Need some way for one branch of govt to impact the others.  (Madison).  Give each branch adequate powers to protect its own turf and to keep the others in line, reduces faction through political incentives.  (Madison).

2. Impeachment Power: without this have no rule of law, makes the executive equal to the people.  Check on the president because he has war powers, don’t want country to become a militaristic state.  Though could undermine the independence of the president if used as no confidence vote.  Don’t want congress to nullify a vote of all of the people.

a. Art. I, sec. 2[5]: “The House of Representatives shall … have the sole power of impeachment.”

b. Art. I, sec. 3[6]: “The Senate shall have the sole power to try all impeachments.  When sitting for that purpose, they shall be on oath or affirmation.  When the President of the US is tried, the Chief Justice shall preside:  And no person shall be convicted without the concurrence of two thirds of the members present.”

c. Art. I, sec. 3[7]: “Judgment in cases of impeachment shall not extend further than to removal from office, and disqualification to hold and enjoy any office of honor, trust, or profit under the US: but the party convicted shall nevertheless be liable and subject to indictment, trial, judgment, and punishment, according to law.”

d. Art. II, sec. 4: “The President, Vice President and all civil Officers of the US, shall be removed from office on impeachment for, and conviction of, treason, bribery, or other high crimes and misdemeanors.”

3. Impeachment Grounds: not clear if high crimes and misdemeanors requires criminal acts.

a. Interpretive history: rely on to determine how it should be used since judicial history is wanting.  However, most impeachments of federal judges who have life tenure.  May impeach judges on lesser grounds, narrow reading of precedent.

(1) Nixon: impeachment requires a very serious criminal wrong connected to the abuse of authority otherwise becomes a vote of no confidence.  (St. Clair).  Became moot point when evidence of criminal wrongdoing surfaced and Nixon resigned.

(2) Clinton: not clear if his crimes rise to the level, most serious was civil perjury. Founders believed in strict public/private distinction, that is breaking down now, some private behaviors may rise to the level.  Worry that loss of trust could become a vote of no confidence.  May be able to argue that lying result of politically motivated aggressive prosecution attempting to nullify result of election.

4.
What does impeachment trial require: Clinton may be able to argue, as Judge Nixon did, that Senate didn’t really try him since they remitted the fact finding to a committee.  Didn’t work for Nixon because S. Ct. said it was a political question, if house and senate chose to use these standards, the court will not comment.

IV. The System of Free Expression

A. Political Speech and Subversive Advocacy (pp. 1022-1076)

1. Background: judiciary began to enforce the First Amend to protect free speech after WWI.  Result of overlapping consensus between Holmes and Brandeis.  Derived from religious free exercise, the most protected form of speech.

a. Amendment I: “Congress shall make no law … abridging the freedom of speech, or of the press.”

b. Prior Restraints: prohibited licensing requirements for printing presses.  (Milton).

c. Alien & Sedition Act: core of free speech doctrine is protecting subversive political speech.

2. Theories of free speech  

a. Meiklejohn, Political Freedom, 1965: political speech is core of free speech, should be absolutist about protection in this area.  Free speech fundamental to sovereignty, gov’t should not have the power to regulate this area on behalf of the people, strips them of freedom.

(1) Absolutist (Black & Douglas): when in core of free speech, no trade offs allowed.  Skeptical of categories of unprotected speech.  Time, place, and manner restrictions OK as long as not content based.  Narrowly construe clear and present danger.

(2) Balancers (Frankfurter & Holmes): focus on values and allow trade offs in fundamental areas of free speech.  Create unprotected categories of speech (libel, defamation, obscenity, commercial speech).  Time, place, and manner restrictions enhance free speech values by allowing everyone to be heard.  Free speech should yield to clear and present danger.

b. John Stuart Mill, On Liberty, 1859: advocates robust right of personal autonomy.  If one person objects, even if the rest of society disagrees, he should be heard.  Interests are developmental and emerge through argument.  This enables the truth to be discovered, winnowing the true from the false.  Only by fighting views rationally do we develop our rational faculties.  Only way to come to understanding of our true beliefs.

(1) Autonomy View (Brandeis): Not a person unless free to express self, how we become moral adults.  Protecting this freedom is how we respect the dignity of the person.  No one has the power to make these decisions for a free person except the person himself.  Subjugate subordinate groups by depriving them of this right.

3. 1917 Espionage Act Cases: act passed to quell dissent against American participation in WWI, facilitate military mobilization.

a. Schenck, 1919: convicted under act for distributing pamphlets urging conscriptees to avoid the draft pursuant to XIII Amend prohibition of involuntary servitude.  Holmes argues that though free speech might protect D in ordinary times, it doesn’t protect D during war time, just as it wouldn’t protect someone screaming fire in a crowded theatre.  

(1) Malicious intent: If saying something false, not speaking from conviction, so not protected.

(2) Clear and Present Danger: non-deliberative context, high probability of harm.  Want to limit rights in this situation.

b. Frowerk, 1919: convicted under act for newspaper article criticizing the war.  Holmes finds this is sufficient to create clear and present danger, throwing a spark into an incendiary situation.  Presumption on the side of state authority.

c. Debs, 1919: presidential candidate convicted under act for antiwar speech sympathizing with draft dodgers and mobilizing ethnic identity.  Holmes finds acts sufficient for conviction.  Says the test is whether the person intends to obstruct govt policy.  Believes D does because if Americans hear his speech, it would tend to make the war effort less robust.

d. Abrams, 1919: Russian immigrants convicted under the act for distributing leaflets to workers urging them not to make ammunitions for the war effort.  Espionage Act had been amended to include penalties for curtailment of production.  Majority uphold conviction because act satisfies tendency to cause harm.  Holmes & Brandeis dissent, focus on tendency of act to have negative effect on the war effort.  Making degree of danger and imminency stronger.

(1) Probability of success/gravity of the harm: modifying clear and present danger test, intent to disrupt war effort is no longer enough.  Perverse result, those that are most worthy of protection will be repressed, those that no one listens to will be excused.

(2) Why speech should be protected?

(a) Seditious libel: in the core of what is protectible, politicians speaking against the govt.

(b) Fighting faiths: good to have ideas in competition.  Should be worried about judgments about the worth of ideas.  Need open discussion to discover the truth, gov’t should not interpose its views in this area.  Skeptical about gov’t enforcement of certain beliefs.  (faction).

e. Masses Publishing v. Patten: convicted under the act for publishing a satirical journal of political opinion attacking WWI’s legitimacy.  Hand determines this speech should be protected by applying a two-prong test.  This test is really less protective, looking just at the speech, not at its effect on the world.  Holmes wants the court to continue to measure probability of success.

(1) No false or willful misstatement of fact  

(2) Not calling for a willful refusal of duty, disobedience of the law  

4.
Criminal syndacalism and Smith Act cases: various state acts passed that were broader than Espionage Act, directly restricting speech.

a. Gitlow v. NY, 1925: convicted for distributing socialist pamphlets urging people to take up arms pursuant to a criminal anarchy statute that expressly criminalized speech.  Majority notes that free speech enforceable against the states through incorporation under XIV Amend, but doesn’t apply the clear and present danger test, defers to legislative judgment that this type of speech per se illegal.  Holmes dissents, argues that this speech should be protected:

(1) Core political speech: illegitimate to distinguish between legitimate debate and incitement.  This should be protected, even though they are calling for incitement.  (but see Hand in Masses).  Subversive advocacy is fully protected speech, protected unless there is clear and present danger.

(2) No probability of success 

b. Whitney v. California, 1927: convicted just for attending a democratic socialist meeting under a criminal syndicalism act that permitted guilt by association.  Majority allowed conviction to stand in deference to legislative judgment.  Holmes & Brandeis concur, create a test for determining when speech should be restricted.  Skeptical about persecutory impulses, should be able to challenge authority.  Really dissenting, but let conviction stand because issues not properly raised before, though could have made an as applied argument, since D didn’t believe the views of the group.

(1) High probability of grave harm  

(a) People are free to think and discuss moral rights: no criminal law may intervene.  Concerned about rights of stigmatized minorities speaking from conviction.  As long as in public domain of speaking to the mind of the community can’t find grave harm.

(b) Conspiracy preparation: criminal law may intervene at later stages, though very skeptical.  The state may intervene in classic criminal acts, as distinguished from public discourse.

(2) Not rebuttable in the normal course through free debate 

c. Fiske v. Kansas: convicted under the Kansas Syndicalism Act for advocating that the working class should take charge of production and abolish the wage system.  Court strikes this down because the language was not sufficient proof of advocating the organization overthrow the capitalist structure.

d. DeJonge v. Oregon: convicted under the Oregon Syndicalism Act for attending a communist party meeting.  Court strikes down because D has right to assembly and peaceful assembly for “lawful” discussion can’t be a crime.

e. Herndon v. Lowry: convicted for urging members of the Communist Party to vote for black self-determination.  Court strikes down, no evidence that D incited anyone to imminent action, just advocating an ideal concept.

f. Dennis v. US, 1951 (6/2): D convicted under the Smith Act for communist activity.  Court upholds the act sees no distinction between implied and express restrictions.  (Gitlow overruled).  Clear and present danger balancing test that multiplies gravity and probability.  (utilitarian).  Broad principle of subversive advocacy protection at core of free speech. Deep equality principle, all speech and speakers stand equal.  State can only cut off when there is clear and present danger, finds it here.

(1) Frankfurter concurs, but believes the court should not do this balancing, should be left to the legislature.  

(2) Jackson concurs, but believes this is a conspiracy that can be stopped at any stage.  (but see Brandeis in Whitney).

(3) Black & Douglas dissent: Douglas believes there is no clear and present danger.  Black argues that there should be no test, or the test should be more demanding.

5.
Facial v. As Applied Analysis: used facial analysis, saying some of these regulations are OK, while others are prohibited.  Sent message to US that they could war on the left, unleashed the McCarthy regime by agreeing that Communism represented a clear and present danger sufficient to justify restricting speech.  Worry that the court is allowing censorship of discourse on the left.  Forced later cases to rely on as applied analysis to narrow application, though this type of fact specific analysis burdens the judiciary.

a. Yates v. US, 1957: looking at particular litigants and facts.  Interprets statute so only applicable to unprotected speech.  Drawing a constitutional gloss on the statute so that it can be constitutionally applied.  As long as speaking from conviction, core of protected speech, not enough, even under Dennis, to count as clear and present danger.

b. Scales v. US, 1961: convicted under the Smith Act just for being a member of the Communist Party.  Upheld conviction by distinguishing between active and passive members and finding that Scales was an active member.  To fall within the ambit of the act, must have a specific intent that the goals of the organization be accomplished.  Fear that many of those who joined during height of popularity would be pulled in by such a broadly applied statute.

B. Overbreadth, Vagueness Doctrine (pp. 1325-1339)

1. Development: Judicial innovation to encourage narrow tailoring in statute drafting and remove chilling effect to open discourse.  Developed out of the vagueness doctrine, fear that overzealous prosecutors would inhibit free speech.

2. Standing: exception to normal rule of standing, people outside of an action can be considered by the court.  Fear that those unable to come forward will have their rights compromised.  Plaintiff and court, sua sponte, able to raise their interests to challenge the statute.

3. Result: does not require factual record, or courts rewriting statutes to more narrowly tailor them, addresses the chilling effect because gets rid of the statute as is.

4. Expansive use of overbreadth doctrine to encourage free speech, remove statutes with chilling effect.

a. Aptheker v. Secretary of State, 1964: statute restricted passport use of members of the communist party.  Found statute invalid because could be applied to passive members, would have chilling effect on passive members engaging in protected political speech.

b. Brandenburg v. Ohio, 1969: D are members of the KKK convicted under Ohio Syndicalism statute.  Court strikes down the statute, finds this is protected speech, they are subversive advocates.  (Whitney overruled).  Cite Dennis but uprooting holding, now adopting reasonable rule of clear and present danger.  Extending protection of speech more broadly, want to remain legitimate since already recognized these rights for blacks.

(1) Douglas Concurrence: don’t need clear and present danger test in peace time, court should guarantee everyone a right of dissent.

c. Hess v. Indiana, 1973: advocacy of action and belief requirements are removed.  Now all speech is protected unless there is a clear and present danger.  Protects antiwar movement’s ability to dissent.

d. Gooding v. Wilson, 1972: D convicted under a criminal statute that forbade criticism of the govt.  Court strikes down the statute, can’t have this chilling effect on speech, particularly when it is critical of the govt.

e. U.S. v. Robel, 1967: D was a communist and was fired from his federal job.  Court strikes this down, could be applied to the passive advocate. 

f. Schaumberg v. Citizens for Better Environment, 1980: statute required that 75% of funds collected by not-for-profit groups had to be used for charity purposes.  Rule designed to limit fraud.  Court struck down the statute, there are other ways of preventing fraud, this rule sweeps in too many legitimate groups.

g. Houston v. Hill, 1987: D arrested under criminal statute that forbids verbally assaulting an officer.  Court strikes down the statute, challenging an officer could encompass a lot of behaviors.  Have a right to speak our minds, challenge authority, this must be allowed in a free society.

h. Airport Comm’n v. Jews for Jesus, 1987: D are Hari Krishnas convicted under statute that says there can be no speech at the airport.  Court strikes this down, sweeps in too many valid speech activities.

5. Limitations to the overbreadth doctrine

a. Broadrick v. OK, 1973: D convicted under statute that forbid engaging in political activities on the job.  Court decides to invalidate the statute as applied to D only, don’t want it to apply to those wearing political pins, but realize Congress had a rational basis for the legislation, should stay in place.

C. Offensive Speech in Public Places (pp. 1076-1091, 1109-1125)

1. Action v. Speech: higher scrutiny for speech, those that find speech offensive try to squeeze it into the action category so that it receives a lower level of scrutiny.

2. Protected v. Unprotected Speech: unprotected speech can be regulated, protected speech can not be censored, those that find speech offensive try to squeeze it into the unprotected speech category so that it can be regulated.  Political and moral dissent at the core of protected speech.

3. Breach of Peace:

a. Cantwell v. Conneticutt, 1940: jehovah’s witness convicted for breach of peace for playing religious message in public place offensive to Catholics.  Case dismissed, no message directed at any person.  In core of protected speech, religious free exercise.  An as applied case, the statute can'’ be applied to Cantwell.

b. Cohen v. California, 1971: D convicted for breaching the peace by wearing a jacket that with “fuck the draft” written on the back, even though he removed the jacket when he was in the courtroom.  Court analyzed this as an as applied case, found that OK to constrain behavior in the courtroom but not in the hallway.  Overturn conviction since no offense in courtroom.

(1) Core of Free Speech: if audience offense triggers criminal penalty, must be regarded as core of free speech.

(2) Public Forum: corridors are a sufficient public forum.  Can’t have content based restrictions in public forum.  Free speech protection applies here.  Don’t want offense in the forum to be a ground for abridgement, precisely when you need free speech protection.

(3) Obscenity: requires erotic content, doesn’t attract or compel sexually.

(4) Fighting words: not directed at an individual.  (narrowing Chaplinsky).

(5) No incitement to riot: can’t be moved into action.

(6) Manner regulation: lets people say what they want within prescribed parameters.  Can be constitutionally suspect.  Court fears line drawing, too subjective.  Language of disgust often expressed in the language of obscenity.  If experience violence from society, should be able to use any language you want to express it.  (Autonomy view).

c. Feiner v. NY, 1951: members of Young Progressives of America advocating the rights of blacks refused to stop speaking when police told him to.  (cf. Cantwell left immediately).  Court found that though this was protected speech, there was clear and present danger.  (see Dennis).   Won’t strike down the breach of the peace statute.

d. Edwards v. South Carolina, 1963: D convicted because audiences upset by civil rights protests though they were non-violent.  Court strikes down statute as unconstitutional as applied and overbroad.  After Brandenburg, court more speech protective, requires high level of gravity, probability, lack of rebuttability.

e. Kunz v. NY, 1951: D convicted for failing to obtain an ordinance for demonstration.  Court strikes down as prior restraint and vague.  Don’t want authorities to have broad discretion to ban speech they disagree with.

4. Fighting Words:

a. Chaplinsky v. New Hampshire, 1942: jehovah’s witness called a man a damned fascist.  Court finds this is unprotected speech since fighting words directed at an individual.  Could have said this was action and not speech and thereby regulated the behavior.  (Black/Douglas).

b. Rosenfeld v. NJ, Lewis v. NO, Brown v. OK, 1972 (Motherfucker cases): cases involving insults by citizens directed at police.  Court overturned convictions, can’t criminalize profanity that is not directed at a specific face to face person.  Narrowed fighting words doctrine.  Court imposing a degree of tolerance of personal ideas.  Worry that cutting off vocabulary, cuts off convictions from the public domain.

5. Hate Speech:

a. Natl Socialist Party v. Skokie, 1977: local officials passed laws to prevent neo-nazis from marching in jewish neighborhood.  Court strikes down these laws because the speech is protected and there is no clear and present danger.  Further, not covered by fighting words doctrine since not aimed at an individual.  (accord Brandenburg).

(1) Tort Action for Trauma: if allowed could be equivalent to censorship.  High burden to prove emotional distress.

b. Michigan, Stanford I and II (Private College speech codes): court strikes down speech codes based on overbreadth doctrine, could be used to chill speech.  More concerned in university environment, don’t want to chill debate there.

c. R.A.V. v. City of St. Paul, 1992: D convicted under statute that prohibits placing symbols of hate on public or private property.  Court strikes down because unconstitutional to have regulations that are viewpoint based within areas of protected speech.  (Scalia).  Opinion widely criticized:

(1) Why reach the constitutional question when there were non-constitutional grounds to strike this down (arson, trespass, threat)?

(2) Could have been struck down on overbreadth grounds: as written includes symbolic speech like flag burning which is permitted.  (concurrence)

(3) Why suggest that Title VII is unconstitutional?  Act was dominantly conduct, not speech, but here opens up to constitutional scrutiny as speech.

(4) Reaffirming Brandenburg: takes out of fighting words doctrine, though it is directed at individuals.

(5) May render civil rights laws dubious if they are anchored in bias against minorities.

D. Unprotected Speech:  Libel and Privacy (pp. 1091-1109)

1. Group libel is problematic: group interests not given much weight in US. Skeptical of group libel because any serious claim that controverts dominant american values can be called libel.  Groups can organize to rebut these stereotypes in their own voice – depriving state of power unleashes civil society.  (Jefferson).

a.
Beauharnais: 5/4 decision to allow for protection against group libel.  No longer good law, dissents are the law.  

2. Libel defamation: the right not to have false facts said about you.  Interests of personal dignity conflicts with free speech.  Subject to high constitutional scrutiny to ensure the proper balance maintained.

a. Elements of defamation:

(1) Publication to a third party

(2) False information (strict liability)

(3) Tendency to disparage in the esteem of the relevant reference group.

(4) About an individual or group

b. Damages:

(1) Special damages: have to prove the person is harmed.

(2) General damages: don’t have to show actual damage.  In slander/per se libel, damages are presumed.

c. Defenses: truth must be exactly stated

d. NYT v. Sullivan, 1964: clergy and others that placed ad in Times publicizing wave of terror in the south were charged with libel by the Alabama Police Commissioner.  Brennan strikes down, tort law inconsistent with free speech and must yield.  This speech is in the core of protected speech since about politics.  This is essentially a seditious libel action since criticism of police officer. Allowed even though some of the facts were false because if allow recovery for some falsity will chill free speech.  Revise tort elements:

(1) No strict liability: must know or be grossly reckless in not knowing that the fact is false.  (Sullivan mens rea).

(2) No colloquium: have to say the name, can’t infer it.

(3) No general damages: must be compensatory damages.

(4) No punitive damages: unless have Sullivan mens rea.

(5) Right of Reply: not adopted in US, but in Europe paper must put in a roughly corresponding area of publicity retraction if defamation is proven.  Consistent with free speech to have more speech.

(6) Public officials/Public figures: get less protection than private citizens.

(a) Curtis Publishing v. Butts; AP v. Walker: expand public official exception to include public figures.  Have an impact on public life, easy access to the media.  Later narrow this further to voluntary public figures.

(b)
Gertz v. Robert Welch, 1974: narrow public figure doctrine to protect private persons.

(c)
Dun & Bradstreet v. Greenmoss, 1985: allow common law defamation brought by private person, against a private person.  Purely private matters not subject to First Amend protection..

3. Non-Defamation Torts  

a.
Hustler v. Falwell, 1988: political satire case.  Court strikes down because as long as not meant by the speaker or understood by the audience to be true then must be allowed as part of political satirical tradition.

4. Privacy: have a constitutional right to privacy which is in tension with free speech.

a. Brandeis, The Right to Privacy, 1890: people have inviolable right of moral sovereignty over their lives.  Have right to informational privacy, predicting electronic surveillance.  At the heart of human rights, the right to control your public and private life.

b. Tort remedies against disclosure of private facts without the consent of the individual.  Defenses provided to allow the media to publish.

(1) Right of misappropriation: right of publicity, must be paid to use your image, protects your identity.  Defenses include newsworthiness.

(2) Public disclosure of private facts: collides most directly with free speech when privates facts, not of legitimate public concern, are disclosed.  Defenses include public records exception, newsworthy.

(3) False Light: intentional or reckless publication which places a person in false light.  Defenses include the truth.

(4) Intrusion: electronic bugging and eavesdropping.

c. Cases

(1) Olmstead: involved interpretation of Amend IV, found that there is a reasonable expectation of privacy.  When the state intrudes upon privacy, citizens should be compensated for their injuries.

(2) Griswald, 1964: found constitutional right of privacy to protect intimate life.  (see below).

(3) Time v. Hill, 1967: family had been held hostage in their home, later Time magazine photographed actors in their home and ran a story that depicted them heroicly.  Brennan found that this was OK.  They were portrayed heroicly, no liable action.  Criticized as insensitive to the right of privacy.

(4) Cox Broadcasting v. Cohn, 1975: family suing for the release of a rape victims name.  Court found no violation since information contained in the public record.  (Public records exception).

(5) Florida Star v. BJF, 1989: expands the public record exception further.

E. Unprotected Speech:  Obscenity (pp. 1125-1155)

1. Background: Obscenity doesn’t have to be limited to sex, could include violence and language.  Traditionally applied to advocacy of the use of contraception, abortion, homosexuality.  Now many of these are regarded as human rights.  Want to focus on narrowing the definition of obscene to get out of these areas, open them up for discussion.

2. Cases narrowing the definition of obscenity:

a. Roth v. US and Alberts v. California, 1957: Brennan distinguishes between protected and unprotected speech.  Later regrets these distinctions.  Very open ended and subjective, hard to enforce.  (Harlan).

(1) Protected: the most important ideas, focuses on written expression, disfavors other forms of expressions (visual image, theatre, dancing, music).

(2) Not Protected: sexual and erotic components of expression, must have redeeming social value.

b. Redrup Reversals: confusion on the court resulting from inaccurate standards for judging obscenity.  Led to each justice applying their own test based on the “I know it when I see it” standard.

c. Memoirs Test:

(1) Purient on balance

(2) Offensive

(3) Utterly without real social value (exclusively erotic)

d. Stanley: can’t criminalize individuals for having obscene material in their homes.  Based on right of privacy, imaginative life of person is important.  Leads to variable standards:

(1) If obtrusively put on unwilling audience held to a higher standard

(2) If willing adults viewing have lower standard.

e. Miller v. California, 1973: announced the Miller Standard.  Criticism of the test, both over and under inclusive, though meets need for more certainty.  Good because requires jury judgment at local level, can’t reach mere advocacy of contraception, discussion of homosexual lifestyle.

(1) Purient on balance: blatant content bias

(2) Offensive to local community

(3) Lacks serious social value, utterly unredeeming

(4) Vivid hardcore depiction of genitals coming to climax, mere nudity is not enough

f. Paris Adult Theatre I v. Slaton, 1973: court decides that criminal obscenity prosecutions will be permitted even though done totally in doors with willing adult participants in order to protect the moral environment.  Criticized because disregards right of privacy.  Brennan dissents, believe earlier decisions were a mistake.  Now have chilling effect, confusion in courts, lack of notice to defendants about what is and is not obscene.

g. American Booksellers Ass’n v. Hudnut, 1986: strikes down a local ordinance restricting obscene materials because it was not viewpoint neutral as applied to protected speech.

3. MacKinnon Proposal: critical of the Miller decision, concerned about injustice to women as a result of sexually objectifying materials. (harm based/group libel view).   As a result of these materials women are not regarded as persons, only as sexual repositories for the sexual feelings of men.  At the root of injustice against women is this disrespect of their civil rights.  Trying to make a causal connection between obscene material and harm to women.  Criticized as not confronted real issues, used against dissident sexuality. (Canadian example law only prosecuted gays and lesbians).

F. Offensive Speech in Public Places:  Nudity, Seven Bad Words (pp. 1155-1174)

1. Zoning: not prohibiting non-obscene speech in public forum, but trying to regulate by limiting to certain areas of the city.  

a. No prohibition: would be unconstitutional.  (Schad)

b. Legitimate State Purposes: can regulate consistent with these due to secondary effects.  (Erie, PA).

c. Cases
(1) Young v. American Theatres: scatter zoning allowed to place adult establishments broadly throughout the community based on concern for secondary effects.

(2) Renton: cluster zoning allowed to confine adult establishments in one part of the city.

2. New Media:

a. FCC v. Pacifica Foundation, 1978: FCC issued warning to station that had played George Carlin’s profanity laced routine during the middle of the day.  Court finds this to be a reasonable regulation.  Media is intrusive, can’t stop it from coming in.  Therefore have a legitimate state interest in protecting parent’s rights to regulate the moral life of their children.  Not prohibiting the speech entirely, just regulating when it can be played.  Compares this to zoning cases.

(1) Brennan dissent: people take affirmative action to turn the radio on, it doesn’t just come into their homes.  Objects to making the measure of the most important public discourse the level of what is offensive to a child.  Paternalistic, taking responsibility away from parents.  Allowing private sensibilities to determine what will be allowed in public domain.

(2) Rowan, Sable, ConEd: narrow Pacifica by requiring the complaining person to place a stop order, rather than allowing the govts judgment to intervene.

b. Denver Area v. FCC, 1996: cable company objected to regulation of porn broadcasts.  Argued that don’t have same scarcity problem as with radio and network TV, so state judgments should have less influence.  Court found that cable was similar to radio, porn should be limited to select times.  Found that there were other alternatives for those desiring this material so not a prohibition.

c. Reno v. ACLU, 1996: ACLU protested regulation of porn material on the Internet.   Court strikes down the regulation.  Don’t want to hamper growth of Internet with stifling regulation.  Don’t want to limit the level of discourse in this ultimate public forum to the level of a child.  Narrow the application of Pacifica by noting that radio is a scarce media with a history of regulation, whereas the Internet is international with no central regulatory authority. Notes overbreadth of regulation, would prohibit parent sending contraceptive info to child.

(1) O’Connor dissent: transmission of sexually explicit message from an adult to a child with knowledge should still be prohibited.  Reasonable because it fits with laws against child pornography and abuse.

G. Unprotected Speech:  Advertising (pp. 1175-1202)

1. Background: Distinguish door to door solicitation, individuals can put up signs requesting no solicitations, but the state can’t stop people from coming to the door.  (Jehovah’s witnesses).  Though individuals can forbid magazine solicitations, distinguishing between religious and commercial purposes.  Generally disallow objections to commercial and professional advertising.  The court has become more aggressive in this area, now unanimous that any prohibitions in this area will be per se unconstitutional.  (but see Central Hudson).

a. Times v. Sullivan: viewed as political rather than commercial so in core of protected speech.

b. Pittsburgh Press: allowed exception for commercial speech.

c. Bigelow: court said ad about abortion was constitutionally protected, though not clear if protecting as commercial or political speech.

2. Advertising Restrictions  

a. Virginia Pharmacy Board v. Virginia Citizens Consumer Council, 1976: Blackmun holds can’t immunize commercial speech from free speech protection.  Extending the category of free speech.  People have important communicative interests in commercial speech, shouldn’t limit people’s ability to get important information.  

(1) Price Competition: disable price competition by restricting communication in this area.  If open up have greater consumer choice.

(2) Professional Dignity: critical of notion that professionals shouldn’t compete.  Quality can be regulated in other ways, don’t need to restrict speech. Suspicious of professional interests, suspect trying to keep power by abridging free speech interests of others.

(3) Lesser form of constitutional protection: licensing is tolerable in this area, overbreadth doctrine not applied here.

(a) True: more stringent than in liable area (Times v. Sullivan)  because false facts could have negative consumer consequences.  Easier to determine if facts are true or false.  Also don’t have possibility of rebuttal.

(b) Legal: more stringent than in subversive advocacy area.  (Brandenburg).

b. Central Hudson Gas v. Public Service Comm’n, 1980: the court stuck down a prohibition against utility company ads to stimulate demand for electricity.  Ad prohibitions are presumptively unconstitutional if ads are:

(1) True 

(2) Legal 

(3) No substantial purpose for the prohibition.  (Blackmun doesn’t agree this is needed).

(4) Prohibition not narrowly tailored to meet this purpose. (same)

c. Lawyer Advertising: most regulation in this area has been struck down.  Concerned about face to face interactions, less concerned about letters the client can throw out.  (Ohralick, Primus).  Not privileging public interest over other attorney’s just concerned about the nature of the interaction.

3. Vice Exception: 

a. Posadas de Puerto Rico v. Tourism, 1986: court held that since can’t outlaw casino gambling, have the right to regulate advertising to limit its effects.

(1) Substantial Purpose: protecting the residents, encouraging temperance.

(2) Reasonably Tailored: can achieve temperance by regulating ads.

b. Rubin v. Coors Brewing, 1995 and 44 Liquormart v. Rhode Island, 1996: court strikes down ad restrictions in both cases.

(1) Substantial Purpose: temperance is legitimate.

(2) Narrowly Tailored: have to show that by limiting alcohol ads actually get temperance.  This fails to show causality.  Could meet the same needs by increasing taxation, can’t censor speech.  If this were not speech, would have been allowed under rational basis analysis.

c.
Greater New Orleans: court struck down federal law that prohibited casino gambling ads.

H. Symbolic Speech (pp. 1212-1234)

1. Background: increasing skepticism about categories of protected speech.  Limiting legitimate state power in the area of speech.  Questioning the line between action and speech.  Since WWII, acts traditionally regarded as action have become protected as speech.  Actions may be motivated by religion and conscience, lessening the mind/body distinction.

2. Political Dissent: draft cards and flag burning.

a. U.S. v. Obrien, 1968: D convicted under fed statutes that forbid draft card non-possession and destruction.  Clear from the record that congress’ motive in passing the legislation was intimidation of dissent, and censoring the views of dissenters.  Warren announces a 4 part test, finds what Congress did was act, not speech based and therefore constitutional.  Finds that dominant congressional purpose was not to intimidate speech.  Warren straining to find constitutional congressional purpose so don’t have to intervene in marginal cases.  Widely criticized decision, using a dominant purpose test but proposing a hypothetical purpose.

(1) Within constitutional power of the govt: raising a military 

(2) Furthers an important or substantial govt interests: protecting the nation

(3) Govt interest is unrelated to the suppression of free expression: have to ignore the legislative history to find in favor of congress on this factor.  Created a reason here – banning burning other people’s cards.

(4) Incidental restriction on 1st Amend freedoms no greater than essential to the furtherance of that interest.

b. Street v. NY, 1969: D convicted of burning the flag in protest of James Meredith’s assasination.  Harlan strikes down the statute as applied to D.  Finds that this is not fighting words, incitement to riot, it is offense in the public forum which is protected.  Focuses on his speech, not his actions.  His speech comes out of conscientious conviction, right of moral dissent at core of free speech.  Avoiding flag burning, this was a clear expression of disgust, the state cannot sanitize the public from hearing this kind of criticism.

c. Texas v. Johnson, 1989: D protesting govt and corporate positions on nuclear energy.  Convicted for burning flag while saying “America the red, white, and blue, we spit on you.”  Court strikes down conviction.  Finds that this is symbolic speech after going through other categories

(1) Breach of the peace: Not a breach of the peace case because no clear and present danger

(2) Offensive to the public: inadequate since offensive speech is most important

(3) Fighting words: not attacking individuals directly.

(4) Symbolic: protecting national symbols.  Not sufficient since at core of protected speech requiring the highest level of scrutiny since content based.  Must have toleration in this area, people can decide to praise the flag or not on their own.

3. Nude Dancing - 

a. Barnes v. Glen Theatre, 1991: state requiring dancers in nude bars to wear pasties and g-strings.  8 justices believe this is an issue of free expression (not Scalia), but allow the regulation.  Dissent argues this is content bias and shouldn’t be judged the same as public behavior because limited to adults that choose to attend.

(1) Manner regulation: not prohibiting the expression

(2) Legitimate govt purpose: restricting nudity.  Souter worried here not enough to have a distaste for the erotic, should be aimed at preventing secondary effects such as prostitution and criminal activity.  (Erie grounds).

(3) Reasonably targeted: minimal coverage seems sufficient.

I. Public Forum:  Regulations of Time, Place, and Manner (pp. 1234-1276)

1. Background: public forum identifies context in which free speech principles apply.  Can include public and private property.  Based on the following criteria:

a. Is the area traditionally or generally open to the public?  Based on history and current practice.

b. Are the purposes of the 1st Amend consistent with the purposes of the forum?  Purposes of 1st Amend include: to find the truth, to facilitate individual autonomy, to air dissenting views.  These purposes are weighed against individual’s privacy interests.

c. Is this an adequate forum to discuss issues?  Concerned about removing discourse from public discussion.

d. Are there adequate alternative forum to discuss these issues?
2. Mandatory Public Forum: historically applied to parks, streets, state capital grounds, public libraries, public theatres, and sometimes to private property.

a. Must be open to all speakers.

b. State must be evenhanded, can’t prefer any speaker, subject matter, or viewpoint to any other.

c. Prior Restraint Cases:
(1) Mass v. Davis, 1895: attempts by the state to limit speech before it occurs are the most constitutionally suspect, will not be allowed.

(2) Saia v. NY, 1948: struck down statute banning use of sound amplification device without prior permission of police chief.  Leads to political abuse, illimitable discretion with no guidelines.  Impliedly content based.

(3) Cox v. New Hampshire, 1941: permit statute was upheld, just time, place and manner restriction.  An as applied case, looking at how the regulation was applied to group of Jehovah’s witnesses.  Reasonable system, would be struck down if regulation stopped expression altogether.

d. After the Fact Prosecutions: saying something is a time, place and manner restriction is not enough, then have to determine effect on core speech.

(1) Kovacs v. Cooper, 1949: D convicted under statute for blaring sound truck through neighborhood.  Court upholds statute as valid time, place and manner restriction.  Doesn’t touch on content, not an absolute ban.  Though dissent argues that the regulation results in an effective ban since left to law enforcement to decide what constitutes “loud and raucous.”  More likely to restrict political speech, freeze out minority views.

(2) City of Ladue v. Gilleo, 1994: D prevented from putting up sign in her home window supportive of the gulf war by local ordinance.  Court strikes down the statute, private property  owners have the right to do what they will on their own property.

(3) Cox v. Lousiana, 1965: court held that breach of the peace statute was unconstitutional as applied to D, not an appropriate time, place, and manner restriction because it involved the street.  State and communities cannot bar access to public streets.

e. Public solicitation 

(1) Martin v. Struthers, 1943: court holds that states can’t stop Jehovah’s Witnesses from knocking on doors, homeowners can put up do not disturb signs and exercise their autonomy right to reject solicitation.

(2) Heffron v. Intl Society for Krishna Consciousness, 1981: court upheld statute preventing solicitation in aisles of the fair as a permissible time, place, and manner restriction.  Assimilated Krishna to other sellers, no special treatment.  Brennan dissents, arguing that the statute could have been more narrowly tailored to handle crowding concerns without restricting the Krishna’s free exercise rights.  When speech is unpopular, should be able to reach out, otherwise prohibiting their expression.

f. Park Restrictions 

(1) Clark v. CCNV, 1984: court upheld regulation forbidding sleeping in park at night as a reasonable time, place, and manner regulation, no illimitable right to stay in park all night.  A reasonable content neutral regulation.  Marshall dissents, believes there is no adequate alternate forum, so by cutting off symbolic speech here, effectively banning their speech.

(2) Ward v. Rock Against Racism, 1989: court upholds regulation of sound levels at central park event because it is narrowly tailored to respecting those around the park.  Court is satisfied that the regulation promotes substantial interests that would be achieved less effectively without it.

g. Abortion Protests 

(1) Frisbee v. Shultz, 1988: upheld community regulation banning focused protest of abortion doctor’s home.  Allowed regulation as long as the streets themselves are open.

(2) Madsen v. Women’s Health Center, 1994: court struck down regulation forbidding use of images on perimeter of clinic, but allowed restrictions on buffer zone and noise levels.

h. Protests outside the Supreme Court - 

(1) U.S. v. Grace, 1983: struck down rules restricting protest outside the court, must allow demonstrators access to the court.  Fewer concerns about mob violence.

i. Public Libraries 

(1) Brown v. Louisiana, 1966: court overturns breach of the peace action against blacks protesting segregation of the public library.  The public library is a forum for this purpose.  They were not breaching the peace.  Offense to others was based on unconstitutional motives.  This was a symbolic demonstration, breach here is just a distaste at their point of view and will not be permitted.

3. Discretionary Public Forum: historically applied to jails, military bases, schools, airports, public property, city-owned buses, mailboxes, public school mailboxes.

a. State can cut it off if it has a good reasons: purposes may be inconsistent with the 1st Amend.

b. Once state has opened it up, must be evenhanded in application, though can be non-evenhanded when captive audience involved.  Then gov’t can distinguish between speakers and subject matters.

c. Sign Placement Restrictions  

(1) Members of City Council v. Taxpayers for Vincent, 1984: court upheld statute prohibiting sign placement because it did not distinguish between subject matter or point of view.  And in accord with public interests in regulating appearance of its neighborhoods.  Brennan dissents, concerned that class bias included in the aesthetic considerations, removing cheap alternative for communication.

d. Jails 

(1) Adderley v. Florida, 1966: court allowed the restriction because states can close off this public forum to demonstration:

(a) Jails not open to general public

(b) Purposes not consistent with the 1st Amend.

(c) Adequate alternatives were available to dissent

(d) Restrictions were applied evenhandedly

(e) Legitimate state interest in jail security

e. Military Bases 

(1) Lehman v. Shaker Heights, 1974: allowing military to ban war protesters from the base.  Have always had civilian rule of the military.  Full cut offs here are permissible as long as done evenhandedly, not showing bias against any viewpoint.

J. Rights of Access to the Forum (pp. 1292-1293, 1366-1374, 1449-1460)

1. The supremacy of the constitution overrides private property rights, all individuals in the community must have access to free speech.

a. Marsh v. Alabama, 1946: forced a company town to provide equal access to Jehovah’s Witnesses since it operated as a public forum.  Even though it was a company town, functioned like a public forum.

2. Shopping Center Cases -

a. Amalgamated Food v. Logan Valley Plaza, 1968: court orders mall to allow demonstrations on its private property because finds it operates as a public forum.

(1) Open to the public

(2) Consistent with the purposes of the 1st Amend: over objections of the mall

b. Lloyd Corp. v. Tanner, 1972: court agrees with mall, disallows antiwar picketing.  Finds it is unrelated to the purposes of the forum.  Marshall dissents, cites Logan, this was the best forum for distribution of leaflets.  Subject matter distinction would be intolerable in any other public forum.

c. Hudgens v. NLRB, 1976: overruled Logan, though states have found that malls are public forums.

d. Pruneyard Shopping Center v. Robins, 1980: allowed state to force access to shopping mall, argued that it was clear that the mall was not endorsing speech.

3. Media Cases: court has been hostile to access principles, concerned with state interference in speech.  Should have no state interference in the right of private parties to decide what to publish, should be left to editorial judgment.  Have regulatory powers when there is scarcity or a monopoly, otherwise stay out.  Fear that popular media consolidating, less diversity, may use access principles to increase diversity by providing a right of reply or access. (Baron law review).  Turning media into public forum.  Note that the court is skeptical about new technology, don’t want to censor new media too early since they could be democratically empowering.

a. Miami Herald v. Tornillo, 1974: struck down Florida law requiring papers to provide political candidates equal space in the paper to reply to criticism.  Can’t permit this because will have a chilling effect on newspapers, they won’t print controversial speech because don’t want to be compelled to speak later.

b. Red Lion Broadcasting v. FCC, 1969: due to scarcity, broadcasting allocated by the govt, so govt can force access consistent with the public interest.

c. CBS v. DNC, 1973: court refuses to extend Red Lion to include political ads.  Should be left to CBS’ editorial discretion.

d. CBS v. FCC, 1981:court finds that FCC regulation is constitutional.  Relies on congressional judgments about fair access.  The Fairness Doctrine has since been repealed, but still allowed in scarce media.

K. Government and the Media:  Of Censorship and Gag Orders (pp. 1339-1360)

1. High level of scrutiny due to concern over licensing and prior restraints on free speech rights.

a. Freedman v. Maryland, 1965: court imposed special procedural constraints for licensing.  Found licensing unconstitutional because it was too difficult for any scheme to satisfy free speech concerns.

b. Near v. Minnesota, 1931: court forbid restrictions on the publication of newspapers thought to be defamatory.  Must publish, then prosecute after the fact.  Stressing liberty of the press, fear of prior restraints imposing a chilling effect.  Worried about anticipatory harms.  Restrictions will only be acceptable when involve:

(1) Troop Movements: high level of clear and present danger

(2) Obscenity prosecutions

(3) Incitement to overthrow the govt

c. NYT v. US [The Pentagon Papers]: court orders the release of the documents after an in camera inspection reveals that all info is retrospective, not about troop movements.  More important for the people to have all available information during a national crisis like Vietnam.  Dissent concerned that overstepping powers of the executive and congress.

d. U.S. v. Progressive, 1979: court allowed prior restraint to prevent magazine from publishing bomb making instructions.  Likened this to troop movements, though problematic because all of the information was already available in the public domain.

2. Modern cases further restrict after the fact prosecutions.  (Times v. Sullivan, Gertz).

3. Protecting defendants’ due process rights  

a.
Nebraska Press Ass’n v. Stuart, 1976: court struck down gag order prohibiting of confessions or admissions.  Must find a less restrictive way to protect these rights.  Balancing approach favoring free speech over due process rights of individual.

V. Religious Autonomy

A. The Free Exercise Clause (pp. 1461-1500)

1. Amendment I: “Congress shall make no laws respecting an establishment of religion, or prohibiting the free exercise thereof.”

2. Expansive definition of religion as any sincerely held conviction.  The court is not going to inquire into the truth of religion.  

a. U.S. v. Seeger, 1965; Welsh v. U.S., 1970: conscientious objectors objecting to being excluded from congressional exemptions from service accorded to other religious groups.  Court overturns their exclusion, finds that the exemption must be extended to sincerely held beliefs.  Congress can’t draw distinctions between sources of belief, religious or irreligious stand equally.  (Also Torasco for expansive view)

b. Gillette v. US, 1971: conscientious objector arguing that he will only serve in just wars as determined by the Catholic faith.  Court does not allow the exemption due to problems of proof, fraud, and administration of exemptions for selectively defined just wars.  (compelling secular purpose).  Marshall concerned because burden of service disproportionately falling on blacks and less educated.

c. U.S. v. Ballard, 1944: govt wants to protect the public by bringing fraud action against a religious sect that claimed it could heal people.  The court doesn’t want to get into what is true and accepted as religious belief.  Just have to determine whether the belief is sincerely held.  Religion is too subjective, based on faith, don’t want to get into problems of proof in this area.  But also recognize difficulty in proving sincerity.

3. Concern with state attempts to exercise authority over religion.  In areas of concern, will only allow activity to proceed if there is a compelling secular state purpose.  Note that the effect of allowing these exemptions has the effect of compromising the establishment clause. (Scalia in Smith v. Employment).

a. Coercion or economic detriment: 

(1) Sherbert v. Verner, 1963: 7th Day Adventist disadvantaged by unemployment law that required her to find work on Saturdays. The court struck down the requirement as applied to 7th Day Adventists, found a constitutionally compelled exemption because the regulation was imposing majoritarian sensibilities.  Note that by giving this exemption gave an advantage over other religions in conflict with the anti-establishment clause.

(2) Torasco v. Watkins, 1961; McDaniel v. Paty, 1978: court ruled the govt may never use religion as a condition for access to rights or opportunities.

(3) Braufeld v. Brown, 1961: questioned Sunday closing laws because they disadvantaged Jewish businesses that were closed on Saturday.  Court upheld the laws because there was a compelling state purpose in having a common day of rest.

(4) Employment Division v. Smith, 1990: D was fired and then denied unemployment benefits because of his religious use of payote.  Court upholds the firing and denial of benefits because the law is not aimed at religion, it only indirectly affects it, so the state doesn’t have to show a compelling secular purpose.  Distinguishes earlier cases, doesn’t want the court assessing valid state purposes across the board.  Wants these issues resolved politically.

b. Interfering with religious practices
(1) Lukumi Babalu Aye v. City of Hialeah, 1993: court overturns criminal prohibitions against animal sacrifice because it was directed at an ethnic minority religion.  Found that exemptions were allowed for Kosher killing but not this type.  Not narrowly tailored so must fall.  In core of free exercise, don’t permit criminalization of belief, though acts motivated by belief can be subject to criminal law if there is a compelling secular state purpose.

(2) Reynolds v. US, 1878: court upheld laws prohibiting polygamy, a core practice of mormon faith.  Religious law should not be placed above secular interests.  Found compelling secular state purpose in forbidding polygamy because it was degrading to women.

c. Compelling action contrary to beliefs: 

(1) Wisconsin v. Yoder, 1982: D convicted for failing to send child to school beyond 8th grade in accord with Amish beliefs. Court overturns the decision finding that Amish should be allowed free exercise rights and that the state’s purpose is not as compelling as applied to this agrarian, self-supporting religion.  Tries to narrow holding to the Amish.  Douglas dissents, noting that majority assuming parent and child are one unit, argues that child’s interest may be distinct from parents.  (later used in abortion rights cases).

(2) Goldman v. Weinberger, 1986: Court rejects free exercise claim of practicing jew who wants to be able to wear his yamulke with his military uniform.  Find state interest in uniformity trumps his religious freedom interests.  Backing away from broad stance in Yoder.

B. The Anti-Establishment Clause (pp. 1500-1553)

1. Background: Skeptical of the power of established churches to create factions.   Don’t want any tax money to support the church.  Believe a just state can only pursue secular interest, those that concern all of the people.  Only way to have humane universalism is to take it out of religion.  Favor a neutral state with equal respect for all religions. (Jefferson, Madison).  Cases cluster around concern about indoctrinating elements of public education.

2. The Lemon Test: encourages neutrality of the state regarding religion.

a. Secular purpose

b. Neither aids nor inhibits religion

c. No entanglement of the govt with religion

3. School Funding Cases - 

a. Pierce v. Society of Sisters: Catholic parents fighting for right to send their children to religious schools.  Court held that compelling them to send their children to public schools would violate their right to free exercise.  Fine for them to go to separate schools as long as no public funds were used to support the schools.  Overlaps with the parents autonomy and privacy rights.

b. Everson v. Bd. of Educ, 1947: announces vigorous anti-funding principle, then gives room for some funding of sectarian schools.  Draws the line between legitimate and illegitimate funding, finds transportation funding to be legitimate because applied even handedly, compares to public works and police and fire departments.

c. Muller v. Allen, 1983: parents in public school object to tax credit for school expenses used by religious parents.  Court allows the exemption because the govt is acting neutrally by allowing the parents to decide how to use the credit.  Parents being empowered within limits to make autonomous choices.  Analogize to transportation and book expenses.  Marshall dissents because he believes the state is entangled with religion and directly aiding religion, while prejudicing public education as the dominant mode of education.  He notes that 90% of the funds were used for religious schools.

d. Released Time Programs - 

(1) McCollum v. Bd of Educ, 1948: children released to off-site campus during the school day for religious instruction.  Non-participating parents objected that this was favoring religion over irreligion.  The court found that this exposure was reasonable, particularly since religious instruction did not take place in the school.  Dissent noted coercive power of the state to force exposure, should wait until the end of the day and let the children attend voluntarily.

(2) Zorach v. Clauson, 1952: court disallowed an exemption that had allowed a public school sign language interpreter to go into a parochial school. 

(3) Grand Rapids v. Ball: struck down school board decision to send public teachers into parochial schools.

(4) Agostini v. Felton, 1997: court allows public school teachers to go into parochial schools to provide remedial education.  Focuses on the secular need for remedial education.  Don’t want students and teachers to be forced off-site just to avoid symbolic entanglement.

4. Curriculum Cases - 

a. School Prayer
(1) Engel v. Vitale, 1962: parents objecting to a state sanctioned non-denominational prayer said at the beginning of each school day.  Court strikes this down, in the core area of anti-establishment concern.  The state should not be able to determine what is an appropriate prayer.

(2) Abbington v. Schempp, 1963: parents objecting to the reading of the Lord’s prayer by students.  Court strikes this down as viewpoint bias, privileging one view of religion over others.  Dissent notes that this is prejudicing free exercise.

(3) Wallace v. Jaffree, 1985: statute allowed a moment of silence or prayer at the beginning of the day.  Court strikes this down because it was clearly motivated by sectarian purposes and is endorsing a religious point of view.

(4) Lee v. Weisman, 1992: parents objecting to religious prayer at graduation.  Court strikes it down, concerned about the state choosing which religions will be invoked in a ceremony involving those of many religions.  Encourages religious bullying.

b. Evolutionary Theory 

(1) Epperson v. Arkansas, 1968: court held that public education can’t endorse a sectarian reading of science.

(2) Edwards v. Aguillard, 1987: court strikes down statute that requires balanced instruction of evolution and creation science because the state would be endorsing a view that only makes sense in a religious tradition.  The court would permit a class that discussed religion in a comparative sense as long as voluntary and presented as theory rather than fact.  Note that the legislative history contained no secular purpose, clear intention to promote religion.

5. Public displays of religious symbols -

a. Lynch v. Donnelly, 1984: adults complained about the display of the karesh along with other seasonal symbols.  Court allowed the display because the city is not endorsing one view over others when displayed with other symbols.  O’Connor looks at dominant view of the speaker and finds them not to be endorsing one religion over others.  Dissent Brennan/Blackmun believe it degrades christianity to intone that it is a secular rather than a sectarian belief.

b. Allegheny County v. ACLU, 1989: court ruled that karesh is a religious symbol but the menora could be displayed next to the statue of liberty, because not in a religious context.

VI. Due Process and the Methodology of Incorporation (pp. 417-452)

A. Guarantees of Human Rights Against the National Govt

1. Art. I, sec. 9[3]: “No bill of attainder or ex post facto law shall be passed.”

2. Art. III, sec. 3:”Treason against the US, shall consist only in levying war against them, or in adhering to their enemies, giving them aid and comfort.  No person shall be convicted of treason unless on the testimony of two witnesses to the same overt act, or on confession in open court.  The Congress shall have power to declare the punishment of treason, but no attainder of treason shall work a corruption of blood, or forfeiture except during the life of the person attainted.”

3. Art. III, sec. 2[3]: “The trial of all crimes, except in cases of impeachment, shall be by jury.”

4. Bill of Rights: directed against the national govt, not clear if meant to be applied against the states as well.

a. Barron v. Mayor and City Council of Baltimore, 1833: held the Bill of Rights was not intended to be applied to the states because if it did would have rendered slavery unconstitutional.

B. Guarantees of Human Rights Against the States

1. Art. I, sec. 10[1]: “No state shall … pass any bill of attainder or ex post facto law, or law impairing the obligation of contracts.”

2. Art. IV, sec. 2[1]: “The citizens of each state shall be entitled to the privileges and immunities of citizens in the several states.”

3. Art. IV, sec. 4: “The US shall guarantee to every state in this Union a republican form of govt.”

4. Reconstruction Amendments: require federal protection of basic human rights against threats from the states.

a. Amendment XIII [1865][1]: “Neither slavery nor involuntary servitude, except as punishment for crime whereof the party shall have been duly convicted, shall exist within the US, or any place subject to their jurisdiction.”

(1) Demanded by Lincoln to make it clear that the Civil War was justified by abolishing slavery and duly incorporated into the constitution.

(2) The Emancipation Proclamation was justified under the War Powers, not incorporated into the constitution.

b. Amendment XIV [1868] [1]: “No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the US; nor shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

(1) Provided federal protection of basic human rights against state efforts to reenslave them through the Black Codes.

(2) Slaughter House Cases, 1873: court refuses to apply Amend XIV to dispute about the right of whites to work in slaughter industry in LA.  Dismisses due process and equal protection clauses because meant to ameliorate the race problem, not present in this case.  Argues that drafters didn’t intend for the privileges and immunities clause to be as broad in scope as applied against the states as in Art. IV, sec. 2 because would upset the fed/state balance.

c. Amendment XV [1870][1]: “The rights of citizens of the US to vote shall not be denied or abridged by the US or by any State on account of race, color, or previous condition of servitude.”

(1) Not practically in force until the Voting Rights Act of 1964.

C. Incorporation

1. Total Incorporation: apply the entire Bill of Rights to the states.  Ignores legislative history to the contrary.  (Black)

2. Selective Incorporation: select certain parts of the Bill of Rights to enforce against the states.  Cardozo applies the “shock the conscience” test, incorporate those elements of the Bill of Rights without which you can’t have justice:

a. Free speech: Amendment I.

b. Right to Trial: Amendment VI, though not necessarily with a jury, may have a just system of govt without this.

(1) Duncan v. Louisiana, 1968: court finds that a criminal jury is indispensable so must be incorporated to ensure that the community is interjected between the state and the citizen.

(2) Williams v. Florida, 1970: agrees that jury is indispensable, but don’t have to enforce the whole originalist notion of 12 person, unanimous, male, property owning jury.  Enforcing the connotative meaning allows for dilution of the federal guarantee.

VII. Substantive Due Process and Emerging Rights to Personal Autonomy or Personhood

A. The Rise and Fall of Substantive Economic Due Process (pp. 453-486)

1. The constitution protects economic rights and interests, but designed for an agrarian society, have to figure out how to adjust to a more industrial one.

a. Art. I, Sec. 10[1]: “No state shall … pass any … law impairing the obligatin of contracts.”

b. Amendment V [1791]: “No person shall … be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.”

2. Question role of the court in this realm

a. Libertarian view: let the people do what they want, skeptical of redistributive motives.

b. Social democratic view: equality is the foundation of human rights, the state has an obligation to engage in the creation of equality.  (Rawls, Dworkin)

3. Judicial Enforcement of Economic Regulation - 

a. Lochner v. NY, 1905: court strikes down state legislation regulating maximum hours and minimum wages of for bakers because against the right to work and contract.  

(1) Peckham Majority: Saw the states action as an infringement on the rights of the bakers.  Applied strict scrutiny and found that the states purposes were not sufficiently compelling.  Court presumed invidious motives because rights were being restricted, though economic rights were involved.

(2) Harlan Dissent: now the law.  Believed the majority got it wrong, turned legislative into judicial questions.  Economic issues should be left to the legislature who can be more sensitive to economic fact finding and bargaining power problems between mgmt and the bakers.  Disagreed with the courts treatment of equality as suspect as racism or sectarian hatred.  By removing equality from the reach of the legislature, accept inequality as natural.  How Plessy is justified.  Accepting the libertarian view of justice.

(3) Holmes Dissent: accuses the majority of imbuing the idea of liberty and freedom of contract with their own views of regulation.  If allow majority opinion to prevail, would delegitimate regulation of education, taxation, antitrust law, etc.  The judges’ personal views of regulation should not be part of the decision.  The court is foisting its own views upon the court.  (lochnerizing).  These changes should be left to the democratic political process.

b. U.S. v. Carolene Products, 1938: overrules Lochner, but notes that there may be concern about discrete minorities so the court may have a continuing role in this domain.  Receding from judicial activism in economic domain, but moving aggressively in the race cases.

c. Williamson v. Lee Optical, 1955: court upholds state requirement of opthamologist prescriptions for eyewear purchases.  Using rational basis analysis, finds a legitimate state purpose.  As long as there is some basis, it is constitutional.  There is no suspect class, no equality issue, no fundamental right here, purely economic regulation.

B. The Right of Personal Autonomy:  Of Contraception, Abortion, Consensual Adult Sexuality, Death, Drugs, and Beyond (pp. 516-615)

1. Background Theory:

a. Democratic subjugation of minorities: increased concern over emergence of mass society.  Fear that democratic majorities may exercise powers in ways that subjugate minorities.  If democracy subjugates human rights it is illegitimate.  Criminal law can be used to advance justice, but if there is no issue of justice, must determine if conduct harms others.  If there is no harm to others, conduct should not be criminalized.  (Mill)

(1) Harm principle: if someone is being harmed it is in the state’s interest to protect them.

(2) Consent principle: the state should protect those who cannot consent, children, etc.

b. Privacy: to respect the inalienable right of moral individuality in a free society must recognize individuals’ right to exclude the public from their private lives.  Brandeis advocated a right of information control, rights against surveillance.

c. Depravation: dehumanize people by depriving them of control over their intimate lives. (slavery).

2. Cases leading to recognition to constitutional right of privacy:

a. Meyer: court held it unconstitutional to outlaw the teaching of German in public schools.  Favor interests of teachers to provide students with whatever they want to learn.  No compelling state interest to the contrary.

b. Pierce v. Establishment of Sisters: court held it unconstitutional to force Catholic children to attend Protestant schools.  Infringes upon the liberty of the parents to raise their kids as they want.  Court concerned about intrusions into the parent/child relationship.  State purposes are not compelling.

c. Skinner: court strikes down a criminal statute that requires sterilization after three sexual convictions.  The privacy interest is extremely high and the state’s justification is inadequate.

3. Constitutional Privacy Cases: must ask what is the right and how do we infer it.  In these cases the right is control over intimate life, this is recognized as a basic human right.  This right cannot be abridged without a compelling state purpose.

a. Griswold v. Conneticutt: court strikes down a state statute criminalizing the use of contraception that had been extended to married couples.  The court focused on the privacy interests of the married couple.  Following moral consensus, public no longer believes that contraception is morally shameful.  Now agree that women can control their reproductive autonomy, no harm to third parties.

(1) Douglas Majority: In recognizing 1st Amend rights have to protect buffer zones around them.  To allow liberty, must allow privacy from hostile majorities.  Finds privacy rights in 3d Amend, right not have soldiers quartered in your home, and 5th Amend, right against self-incrimination. He then extends these privacy rights to sexuality.  Finds that in order to enforce the statute, would have to permit police into the bedroom, this cannot be allowed.

(2) Goldberg Concurrence: argues that the 9th Amend rebuts the inference that 1-8 encompasses all of the protected rights.  Can extend protection beyond the enumerated rights to include intimate life.  The law here designed to prevent premarital affairs or extramarital affairs, not narrowly tailored to this end.

(3) Harlan Concurrence: argues that privileges and immunities clause in 14th Amend allows the national govt to protect all unenumerated rights.  Basic human rights include the right to married life.  Not included in the Bill of Rights because marriage was a state matter.  Argues that court should not question the ends of legislation but may question the means used to implement (addressing Lochner).  Notes that these laws were put into place to increase population at the founding, no longer have these concerns, so no longer have valid state purpose for infringing these rights.  Takes out of marriage context and opens these rights up to everyone.

(4) Black Dissent: fears that judges have too much power to create and expand rights.

b. Roe v. Wade, 1973: court is now ahead of public opinion.  Court strikes down a TX law that bans all abortions unless the mother’s life is in danger, restrikes the balance by introducing the trimester system.  Blackmun argues that the right of personal autonomy is not absolute, but subject to reasonable regulation.  Court then notes that there is no consensus about when fetus is full of moral purpose, decides that the court will draw the line.  

(1) Legitimate state purposes: to protect potential fetal life and the health of the mother.  Develops trimester system by balancing these purposes.  Drawing lines at point these interests become most compelling.

(a) First trimester: potential life should have no weight, find health benefits to women favor abortion over carrying to term.

(b) Second trimester: no prohibition on abortion, but the state may reasonably regulate to ensure that the procedures are carried out safely.

(c) Third trimester: the point of viability, the interests in potential life is sufficiently compelling to assimilate abortion to homicide.  At this point the fetus can have a separate life.  Preserving the view that infanticide is wrong but expanding sphere of reproductive autonomy.  (note that this line can be moved earlier with technological advances)

(2) Criticisms: instead of defining the point of viability, the court should have let the democratic process sort this out. (Ely).  By making a decision here engaging in Lochnerizing, putting the court’s moral values in place of the peoples where there is no law.

(a) Women are not a minority: they could organize to protect this right, not necessary for the court to step in to protect them.  (Ely)

(b) Inappropriate judicial intervention: unsettled public opinion, not like Griswold where public opinion against contraception has shifted.

(c) Undemocratic: court should have left this decision to the people in the democratic process.

(3) Aftermath: court made clear in later cases that women have the right to reproductive autonomy as individuals.  Consent from the father can not be required.  This right has been extended to adolescent women in conflict with their parents.

(4) Funding: court has also made clear that it is legitimate for Congress to limit funding of abortions.  (Maher v. Roe, Harris v. Macrae).

c. Planned Parenthood of Southeastern Pa v. Casey, 1992: the court declined to overrule Roe, and instead affirmed the constitutional right of privacy in substantive due process based on liberty in the XIV Amend.  Reaffirm Griswold as correct and legitimate.  Recognize an important right to intimate life, critical to women addressing these issues themselves as moral adults.

(1) Compelling state purposes: agree with how sorted out in Griswold, though have some doubt about how sorted out in Roe.  Give added weight to the state purpose of protecting potential life.  Stare decisis mandates that Roe should not be overruled.  Don’t want to delegitimate the conception of privacy, so impose the undue burden standard of review:

(a) First trimester: no abortion prohibition.

(b) Second and third trimester: give more weight to potential life than Roe court, willing to allow more regulation as long as the state is not imposing an undue burden on a women’s right to choose.

(i) Approve: consent forms, 24 hour waiting period.

(ii) Disapprove: husband and parental consent requirements, continue to believe it is an individual right.

(2) Criticism: too uncertain and subject to judicial discretion, removes the bright line.

d. Bowers v. Hardwick, 1986: prior to this case, the court had been willing to extend constitutional privacy to every incident of heterosexual life, but worried about extending these rights further.  Here the court (White) upholds a GA statute forbidding sodomy, fellatio, and cunnilingus by adhering to an originalist reading of the right to intimate life.  Since the founders would not have considered homosexuality a protected privacy right, don’t have to get to the next step of whether the state has a compelling secular purpose. If accept that there is a right, it is clear that it must be protected.

(1) White: a hypocrite normally an anti-originalist interpreter (Williams v. Florida, 6 man jury) but here prefers originalist reading when dealing with unenumerated rights. Trying to avoid the Roe reaction by adhering closely to originalist history.

(2) Blackmun: argues that right of intimate life has nothing to do with sexual orientation, no gender boundaries.  

(3) Powell: doesn’t join either majority or dissent, later regrets his position, fears that this decision encouraged homophobia and stifled gay rights.

e. Cruzan v. Director Missouri Health Dept. of Health, 1990: the court rejects the family’s request to have their loved one removed from life support because she had no living will.  Though the court recognizes that the right to end ones life is an aspect of intimate life and privacy, finds the state has a compelling interests in maintaining life support as a surrogate protector of those that cannot consent in the absence of a living will.

(1) Dissent: disagrees that the living will should be the constitutional measure, finds that this is too high a threshold since most people do not have them.  The family should be allowed to act as a proxy.

(2) Passive v. Active Euthenasia: passive is what happens when there is a living will. Active is what happens when the dying person or their family requests assistance.

f. Washington v. Glucksberg (supp): unanimous court (Rehnquist) refuses to apply law that would allow physician assisted suicide.  Unwilling to extend the right to control ones life to aiding and abetting suicide.  Though suicide is not criminalized, don’t want a third party assisting.  

(1) Criticism: doesn’t take seriously the human right to autonomy.  

(2) As applied decision: not willing to strike the law down facially, accept that there may be cases where the right is very clear and it would be unconscionable not to honor it.

VIII. Equal Protection

A. Standards of Review:  the Weak or Rational Basis Test (pp. 628-662)

1. Background: Reconstruction congress influenced by views of abolitionist movement, which advocated that the problem was not just slavery, but real evil is racism and cultural dehumanization of a class of persons on arbitrary ethnic grounds.  Advocated including freedmen in discourse at every level of culture and recognize their basic human rights.  Going beyond Lincoln’s view that slaves should be free then allowed to colonize back in Africa.  Have to figure out how to incorporate this moral transformation into the culture and  turn into law.

2. Rational Basis Test: used when doesn’t include a suspect classification or abridge a fundamental right.  Looks for some basis for the legislation, whether real or imagined.  The classification may be over and under inclusive, but as long as not suspect, will be allowed in order for the political, democratic process to operate.  The court only occupies itself with violations of human rights.

a. Classification: what is included or excluded

b. Purpose: what is the end or purpose.

(1) Hypothethical: any rational purpose, regardless of whether the drafters had it in mind.  Will not examine the legislative history.

(2) Actual: looks at the legislative record to determine the stated purpose of the legislation.  This ensures that the legislation is related to the rational purpose discussed in a democratic process.  Commentators fear that not doing this will result in private interests capturing the political process.  Otherwise should be able to state legitimate public purposes.  Purposes should be rationally assigned, don’t want to over attribute state attorney’s rationale.  (Ely & Sunstein).

3. Cases

a. Railway Express v. NY, 1949: traffic statute prohibited all ads on trucks from other companies.  Court allowed the regulation to stand because its purpose was to prevent traffic distraction.  Jackson (concur) allows the regulation to stand because it is not a total prohibition on advertising.  This is post-Lochner, the court is in deferential mode.

b. Murgia, Radley, Beezer: court upholds legislation forcing early retirement based on rational basis since age is not a suspect class.

c. U.S. v. Railroad Retirement Bd. v. Fritz, 1980: court upholds congressional legislation to cut off benefits to a union retirement fund to those not currently employed in the industry.  

(1) Rehnquist: is very deferential here, don’t have to look at what congress meant here or review the legislative history.  Its enough that we could imagine a rational reason for passing this legislation.  Fear that looking closely at legislative history would lead to a lot of legislation being struck down, lochnerizing.

(a) May encourage slovenliness

(b) Ensures separation of the branches

(2) Brennan: congress is delegating power unfairly to interest groups, the only way to stop this is to look at actual purposes.  By holding congress to its responsibility, ensuring that democratically represented and passed.

(a) Ensures a full record, though it may be more sterile to disguise actual purposes.

(b) Blurs separation of the branches

B. The Strict Test:  Race as the Paradigm Case of a Suspect Classification (pp. 662-671, 749-771)

1. Aggressive Equal Protection Scrutiny triggered by:

a. Suspect classification: when the law either expressly or impliedly uses or endorses a suspect classification.  Focuses on familiar grounds for denying rights to a whole class of persons – race, ethnicity, gender.

b. Abridging a fundamental right: free speech, religious liberty, constitutional privacy.

2. Connection between race and religion as suspect classes: defeat of Hitler motivated discussion of race in America.  Close relationship between blacks and jews in the Civil Rights Movement.  Both prejudices deepened by defeat, in Europe anti-semitism increased by fall of Hitler, in south racism entrenched by defeat in Civil War.  (Cash, the Mind of the South).  Allows national identity to become racialized.

a. Race as suspect class: race hatred is irrational, wholly suspect to have this actuating politics.  Reconstruction Amendments gave new power to fight the faction of race and ethnic hatred.  Though important to note that only the 15th Amend mentions race explicitly.

(1) Gunnar Myrdal: discusses American dilemma and unfulfilled promises of equality for blacks, set the stage for Brown v. Board.  Links what was happening in Europe with racial strife in US.

(2) Dehumanization confused with nature: Supported by pseudo-science (Gould), very underpinning of the Holocaust.

b. Religion as a suspect class: attempts to demonize on sectarian grounds.  Jews regarded as slaves to the Christians.  Religious discrimination became racial discrimination, jews were discriminated against even after they converted.

3. Express Racial/Ethnic Classification: will not be tolerated unless other reasons for deferential treatment, as in military crisis.  (Korematsu).

a. Strauder v. West Virginia (1880): court strikes down a law restricting jury membership to white males since it includes a suspect classification and is both under and overinclusive.  If the purpose is to have a competent jury, under inclusive because excludes those that may be competent but aren’t white and male, and over inclusive because some white males are incompetent.  This is blatant racial prejudice.  Distinguishing between just and unjust differences.

b. Korematsu v. United States, 1944: court was deferential to the military internment of Japanese American citizens during WWII.  The classification was both over and under inclusive.  The purpose to protect against disloyal citizens, overinclusive because most japanese were loyal, underinclusive because Germans, Irish, other ethnic groups included disloyal citizens.

(1) Suspect classification: based on race.

(2) History of racial animus: critical because had been prevented from becoming citizens, now lack of citizenship being used as an indicator of disloyalty.

c. Loving v. Virginia, 1967: court struck down anti-miscegenation laws that had been discriminately applied to black male/white female couples.  Announced that the anti-discrimination imperative extended to intimate life.  Also note that citizens have a substantive due process to marriage, any barriers in this area are unconstitutional.

d. Palmore v. Sidoti, 1984: court overturned a custody decision that had awarded custody to the white father when mother married a black man.  The court held that gov’t interest must be most strong when there is an express classification.  The state can never be an agent of perpetuating classifications.

4. Implied Racial/Ethnic Classification: the law doesn’t use an ethnic classification but it is clearly actuated by racial hatred that is unconstitutional.  Requires that a disproportionate impact be shown to a suspect class and that there be no non-discriminatory rationale for the regulation.  The court tends to under enforce zoning and employment, unless the discriminatory impact is egregious (Yick Wo) and over enforce voting rights.

a. Zoning/Public Works -

(1) Yick Wo v. Hopkins, 1886: neutral statute forbid laundry licenses to those in wood buildings, but granted waivers.  Found a disproportionate impact since no Chinese launderers received permits.  The court struck the statute down, finding that there was presumptive discrimination since there was no non-discriminatory way of explaining the facts.  Here challenged the statute as applied.

(2) Palmer v. Thompson, 1971: the court allowed the city’s closure of public pools following a desegregation order because it found a non-discriminatory reason for the closure and the closure did not have a disproportionate impact just on blacks.  

(a) Disproportionate impact: both blacks and whites equally affected.

(b) Discriminatory purpose: The court refused to look at the legislative history, determining purpose by resultant disproportionate impact.  Leads to under enforcement.

(3) Arlington Heights v. Metropolitan Housing, 1977: court allowed decision not to rezone a residential area for multi-family dwellings because it found a legitimate, non-discriminatory purpose existed, under enforcing.

b. Employment -

(1) Washington v. Davis, 1976: court allowed a test that was shown to have a disproportionate impact on black candidates because no invidious discriminatory purpose.

(a) Disproportionate impact: demonstrated here.

(b) Invidious purpose: lacking here because they were able to show an obvious non-discriminatory purpose for the test.  Those that pass the test are more likely to succeed in the police academy.  Though there was no evidence that the test was connected to job performance, found this rationale sufficient.  Not a demanding test, under enforcing.

(2) Personnel Administrator of Mass v. Feeney, 1979: court allowed a military benefits regulation that gave lifetime tenure to combat veterans, to the exclusion of women who could not serve in combat positions.  The court admitted that gender was becoming more suspect, but not at the Yick Wo level.  Found no disproportionate impact, women can serve in the military and the regulation had a sufficiently non-discriminatory purpose.  Marshall/Brennan dissent because goal could have been accomplished by less restrictive means.

(3) Civil Rights Act, 1965: easier to prove discrimination if implicate this statute.  Involves the enforcement powers of congress, able to look more deeply into the matter.

(a) Griggs v. Duke Power Co, 1971: found a test similar to Washington v. Davis unconstitutional.  Able to require that more proof must be shown of the link between the test and job performance.  This case was overruled but later reinstated by Congress.

c. Voting -

(1) Gomillion v. Lightfoot, 1960: a town redrew its district boundaries so that no blacks could either vote or be elected.  The court struck this down due to its massive disproportionate effect and because there was no other way of understanding the actions as other than racial discrimination.

(2) Rogers v. Lodge, 1982: court strikes down plan to move from district to at large elections.  Departs from Yick Wo and Gomillion, though there is a disproportionate impact on blacks, there are neutral purposes that could be deduced for the change.  The court ignores these because voting rights are pivotal in undoing racial discrimination, allows subordinated groups to challenge majority.  Want to make it easier to find ethnic discrimination in this area – over enforcing.

(3) Hunter v. Underwood, 1985: court struck down a law that used moral turpitude to remove voting privileges because it was disproportionately applied to blacks.  Found that the law was passed for discriminatory reasons, racial animus.

C. Racial Segregation (pp. 671-681, 771-793)

1. Background: radical abolitionist were critical of cultural racism and attempts to entrench it with segregative practices.  Situation deteriorated once the North withdrew from the South following Reconstruction.  No more national support for integration.

2. Development of the law: the legacy of Charlse Houston and the NAACP Legal Defense Fund.

a. Plessy v. Ferguson, 1896: the court validated the separate but equal rule of the south.  The historical common sense of the nation embraces this sense of equality.  Determines that the state may segregate in a way that doesn’t violate equal protection.  

(1) Majority: Challenges the “underlying fallacy” that forced separation stamps blacks with inferiority, if they feel that way, its their own fault.  Doesn’t distinguish between voluntary and forced separation.  Also notes that “legislation is powerless to eradicate racial instincts or to abolish distinctions based upon physical differences.”  Physicalizing racism without exploring cultural aspects of racism.

(2) Harlan dissent: notes that the majority is actively constructing racism.

b. Gaines ex rel: the court ordered a black law student to be admitted to a school within the state, wouldn’t allow the state to pay for him to attend a black school outside of the state.

c. Sweft v. Painter: court allowed state to create a separate law school for one black student.

d. McLoughran v. Oklahoma: court forced student to be admitted to law school, but not to participate in activities with other students.

e. Brown v. Board of Education, 1954: justices refuse to abide by the originalist history of segregation.  Appeal to social science to show negative effects of segregation on black children.  Decide to freshly examine the law, overrules Plessy by showing that the underlying facts have changed.  Rules de jure segregation per se unconstitutional.

(1) Edmund Kahn: making decision contingent on social science rather than principle is faulty because social scientist can be found to support the other side, also limits application to other areas. 

(2) Weschler: believed Brown was an unprincipled decision, offers 4 views for how the opinion might have been decided:

(a) Fundamental rights: opinion extended to swimming pools.

(b) Racial classifications: renders affirmative action problematic.

(c) Invidious classification/prejudice: renders gender suspect.

(d) Associational liberty: protecting the liberty of parents who want their children to go to school together, privileging these parents over those who don’t want this.  Weschler picked this as the most likely ground for the decision.

f. Bolling v. Sharpe, 1954: extended Brown from the states to federal law.  Applies the 14th Amend to the national govt, criticized as unthinkable that the states need to protect citizens from the national govt in this area.  (check this opinion)

3. Implementation -

a. Brown v. Board of Education II: court re-enters this area after lower courts have been unsuccessful in implementing the decision.  Struggling to create a principled jurisprudence.  

(1) Triggers for de jure remedies:

(a) Express racial classification: invidious and unconstitutional

(b) Implied racial classification: disproportionate impact on subordinated group and no non-racist reason can be offered for it.

(2) Rural v. Urban: in rural areas don’t have background of residential segregation adding to difficulties.

(3) De facto Segregation: don’t apply Brown remedies

b. Cooper v. Aaron, 1958: court reinforces the rule of Brown.  Federal troops sent into Little Rock to enforce the desegregation order.

c. Green v. County School Board, 1968: strikes down school choice program in the south because effects of the proposed remedy would increase rather than lessen segregation.

d. Swann v. Charlotte-Mecklenburg Board of Education, 1971: court takes drastic measures to integrate a residentially segregated urban area, introduces busing.

e. Keyes v. School District, 1973: court determined that if desegregation is ordered for part of a school district, the Brown remedies are applicable to the whole district.  Finds implied segregation in the other areas.

f. Dayton & Columbus School Districts, 1979: court orders school districts to make efforts to integrate, if don’t draw lines across the ethnic divide they are causing harm. Going beyond Yick Wo and Gomillion, using Rogers v. Lodge standard.  

(1) Majority: Find that public education has an obligation to take affirmative steps toward integration.  Leads to massive expansion of Brown remedies to the North, more busing.

(2) Powell dissent: doesn’t believe federal courts should be doing this implementation, this is the wrong way to achieve integration, more polarizing.  Also wants to expand the mandate of Brown to all education, beyond de jure into de facto, but wants to get rid of busing remedy.

g. Milliken v. Bradley, 1974: court struck down Detroit’s efforts to integrate inner city by forcing busing from areas outside the city.  Remedies limited to within the district, can’t go outside of the city.

h. Crawford v. Louisiana Board of Ed., 1982: court upheld referendum forbidding the state from forcing integration in a de facto area.  Rehnquist court found that a state could constitutionally limit its enforcement power within federal standards.

D. Affirmative Action (Race) (pp. 793-840)

1. Background: Race/ethnicity is highly suspect because advantages and disadvantages being attached to skin color based on familiar cultural tradition of stereotypying aided by the court.  Racial classifications are irrelevant for any public purpose, question if an exception should be made for affirmative action.  Swann held that racial classifications are permitted when being used to remedy de jure segregation.  Becomes controversial outside of the de jure context if can’t show the state actually used an ethnic classification.  Note that in employment discrimination more likely to allow affirmative action in hiring than in firing since firing has a focused disadvantage.

a. Politically powerless minority: not permitted to vote until 1965 Voting Rights Act, once get the vote remain isolated within the political process, little democratic weight.

b. Classifications should all be highly suspect: this view would render affirmative action problematic.  (Bickell’s view in the Least Dangerous Branch).

c. Depends on how classification is used: Shouldn’t be concerned about the classification itself but how it is used when expressed in our politics.  (Ely view that legitimate for court to secure fair representation for minorities).  Should be concerned only when suspect classification is dominated by racial hatred.  (Dworkin)

d. Suspicious of “We/They” thinking: when legislation is enacted to invidiously discriminate.  But affirmative action doesn’t do this because the “we” is hurting itself.  (Ely)

2. Cases

a. Regents of Univ. of California v. Bakke, 1978: court strikes down the university’s affirmative action plan because there had been no finding that it had engaged in express or implied segregation.  Affirmative action is permitted but must be on the Harvard College model which includes race with other factors applied to all candidates, not in the form of a set aside, which the court is generally opposed to.

(1) Majority (Powell): subjects the classification to strict scrutiny.  Argues that the court should not be put in the unacceptable role of sociologist in determining when a classification is or is not hostile.  Leads to unprincipled adjudication.  (Adarand). Classifications may do more harm then good by reinforcing stereotypes.  Also concerned about privileging one group at the expense of others.  (UJO v. Carey, redrew districts to aid minorities but harmed Hasidim)

(2) Dissent: Insist on intermediate scrutiny to ensure that plans are not used to express unacceptable motives.  (but see Ely advocates rational basis scrutiny).  Finds the classifications used here benign, not expressing hatred, generally ameliorative and designed to achieve this goal.  Finds that set aside is a frank and honest way of remedying past discrimination against blacks.

b. Fullilove v. Klutznick, 1980: held a federal set aside program constitutional under strict scrutiny because affirmative action in de jure area is constitutional.  Congress was empowered to make findings that there was a history of discrimination and can apply racial classifications as a remedy.  No problem here because the wrong and the remedy are aligned.

c. Richmond v. J.A. Croson Co., 1989: strikes down a municipal set aside program, which had been modeled on the federal program, because the majority of the council members were black.  Looked like the Ely we/they dichotomy with blacks disadvantaging whites as pay back for past discrimination.  O’Connor saw this as invidious discrimination.  

(1) Marshall dissents, noting that the classification was used to ameliorate past discrimination, not to actuate hatred.  Would have upheld the set aside under intermediate scrutiny because they had a non-racist purpose, believes majority not taking seriously the depth and character of racism.

d. Adarand Constructors, Inc. v. Pena, 1995: struck down set aside program that provided financial incentives to contractors that hired minorities.  O’Connor argued that using socially disadvantaged minority classifications as a presumption won’t do.  Not all social disadvantage matches discrimination.  These classifications are over inclusive.  Ethnic classifications are presumptively invidious and should not be used as a proxy.

(1) Overruling Metro Broadcasting v. FCC: limiting congress’s remedial power by determining that they will need to find a least restrictive alternative in this area.

(2) Affirming Croson
(3) Affirming Fullilove if viewed as a strict scrutiny case.

E. Gender as a Suspect Classification (pp. 681-720)

1. Background: readings summarized

a. Wollstonecraft, A Vindication of the Rights of Women, 1790: arguing that human rights applied to women and noting profound injustice the way the culture had treated women.

b. Mill, The Subjection of Women: centered on analogy between race and gender, noting efforts of American women to end this injustice.  The weight in the culture attributed to gender has been negative, women have not been able to define their own identity.  Skeptical of gender stereotypes because they rest on notions that have not been fairly tested.

c. De Beauvoir, The Second Sex: the feminist renaissance reframed the debate on gender.

2. Three stages of American Feminism:

a. Antebellum Period: most radical stage of feminism, acknowledge profound analogy between plight of freedmen and women.  Begin discussing the racialized pedestal.  (Lydia Maria Childs, Harriet Jacobs).  Argue that until white women acknowledge this pedestal they will be complicit with slavery.

b. Suffrage Feminism: though had fought the rights of slaves to vote as codified by the 15th Amend, still not permitted to vote.  Women needed majoritarian support for suffrage so they began engaging in racist and nativist arguments.  They become central figures in reinforcing racism.  (Stanton).

c. Rebirth of American Feminism: begin rearticulating arguments from abolitionist feminism.  Become interested in questions of sexual authority.

3. Analogies to other suspect classifications:

a. Religion: classification based on conviction with no relevant secular state purpose.

b. Race: five factors which cluster around suspectness

(1) Immutable Fact: can’t be changed.

(2) Salience: noticeable to casual observer.

(3) History of Prejudice:

(a) Deprivation of basic human rights

(b) Rationalization on grounds of dehumanizing stereotypes

(4) Irrelevant to legitimate state purpose:

(5) Group is politically powerless:

(a) Denied the vote

(b) Vote not given fair weight

4. Cases: Ginsburg strategy was to put gender arguments in the mouths of men so that they would be taken seriously.  Also an argument of principle, proving that gender stereotypes cut across both men and women equally.

a. State regulation:

(1) Goesart v. Cleary, 1948: court upheld Michigan law the prohibited women from getting bartenders licenses unless they were supervised by a man.  Court was deferential because saw this as an economic issue, not involving fundamental rights. Didn’t recognize women as a suspect class.  Believed the state had a rational basis for the regulation so it should be allowed.

(2) Reed v. Reed, 1971: court struck down a law that prohibited women from administering estates under rational basis analysis.  This would have had a rational basis under Goesart, the court is raising the standard though purporting to use rational basis analysis.  (Richards).

(3) Craig v. Boren, 1976: court struck down law that advantaged women by allowing them to purchase 3.2% beer at 18, while men limited to 21, under intermediate scrutiny.  

(a) History of prejudice: Brennan was suspicious of enforced differences between genders, believed they should never be the measure of law because filtered through cultural disadvantages, don’t want to endorse history of ethnic and gender stereotypying.  

(b) Irrelevant to legitimate state purpose: The state used gender as a proxy for the likelihood to be engaged in reckless behavior, this is not a legitimate state purpose.  There are no gender differences that can explain this uneven application of the law, so this difference is cultural and should be struck down.

(4) Michael M. v. Superior Court, 1981: Rehnquist court upheld CA statutory rape law that punishes the male but not the female. 

(a) Irrelevant to legitimate state purpose: finds that gender difference is relevant to the state’s purpose.  Women are already harmed by pregnancy.  This law evens out the playing field by providing men a deterrent they would otherwise not have.  Advantaging women, so not unreasonable.  Additional purpose of incentivizing women to provide proof of the crime by immunizing them from punishment.  So substantially related to state’s purpose of criminalizing sex at this age, not an invidious use of stereotypes.

(b) Brennan/Stevens dissent: this is reinforcing gender stereotypes, saying women are always innocent, disavowing women’s sexual voice.  Reinforcing the pedestal by desexualizing women.  Also reinforcing gender stereotype that pregnancy is only about women and is a natural punishment.

b. Education:

(1) Mississippi School for Women v. Hogan: struck down nursing schools exclusion of men under heightened scrutiny.  Found no non-sexist purpose that the segregation was substantially related to achieving.

(a) Irrelevant to legitimate state purpose: 

(i) O’Connor: argues that real differences between men and women are irrelevant on these facts because the state’s purpose is to compensate for past discrimination against women.  But nursing is a traditionally female profession where this history of discrimination has not been evident.  Believes the state may be using this classification to push women into a traditionally limited category.

(ii)
Powell: believes there are real differences between men and women that justify separate education, and as a result these cases shouldn’t be governed by the race cases.

(2) United States v. Virginia (VMI), 1996: the court (7/1) found VMI’s exclusion of women unconstitutional and force them to admit them based on heightened scrutiny which required “exceedingly persuasive” justification for the exclusion.  The court is moving gender closer to suspect classification of race.

(a) History of prejudice: the same arguments used here had been used to exclude women from professional schools.  No difference from VMI, as long as one woman wants to attend, she should be allowed.

(b) Irrelevant to legitimate state purpose: fails on this prong.  The court acknowledges that there are gender differences, but have to differentiate between real differences and gender stereotypes.  Can’t use stereotypes because of impermissible freighting.  Have to fairly test the parameters of these assumptions, as long as some or one woman can live up to this standard she should be allowed.

c. Benefits:

(1) Fronteiro v. Richardson, 1973: the court strikes down a military benefits policy requiring women officers to prove that their spouses are dependent in order to receive benefits, while male officers are not required to so prove.  The court announces that gender is as suspect as race and applies strict scrutiny.

(a) Immutability: gender is generally an immutable characteristic.

(b) Salient: very conspicuous and easy to attend to.

(c) History of prejudice: cultural history of treating women differently, pedestal idealization has a dark side, women have been denied the right of free speech, to intimate life, and to work.  Not being permitted to contest the parameters of their idealization.  Can’t allow this prejudice to be repeated through law.

(d) Irrelevant to legitimate state purpose: there are gender differences.

(i) Macoby & Jacklin argue that women get pregnant and lactate, testing indicates that statistically women are more verbal than mathematical, less spatially adept, and more nurturing than men.  There are obvious physical differences. (The Psychology of Sex Differences). 

(ii)
Brennan notes that these differences are irrelevant to the state’s purpose of administrative convenience, since individual evaluations would better achieve cost savings rather than broad over inclusive categories.

(e) Political powerlessness: women are a political majority.  

(i) Ely argues that as a result the gender cases are wrong because women can get their rights fully recognized through politics, don’t need the intervention of the court.  

(ii)
Brennan disagrees, argues that women are underrepresented due to past practices of discrimination.  Important to distinguish actual from formal political power.  Saying that powerlessness is derivative of prejudice, drops this factor out as an independent variable.

(2) Geduldig v. Aiello, 1974: court upheld benefits program that excluded benefits for pregnancy against charges of gender discrimination.  Later reversed by Congress.

(3) Kahn v. Shevikin, 1974: court upheld retirement scheme that gave higher benefits to female retirees on grounds that it accounts for past discrimination.  Compensating for financial disadvantages women faced in the past.  (not clear that this is good law after Craig v. Boren, state may have to provide more justification, not just use gender as proxy).

(4) Orr v. Orr, 1979: struck down classification because can attain the same ends by having individual hearings.

(5) Goldfard, Weinberger: benefits plan struck down by court because required women to prove that their spouses were dependent.  This law was negatively affecting working women.  Can’t entrench differences of this sort, don’t want to incent women not to work.

(6) Califano v. Webster, 1977: upheld federal benefits calculation that excluded low income years for women in deference to congressional fact finding that there had been a pattern and practice of discrimination in job markets.

d. Military:

(1) Rotsker v. Goldberg, 1981: Rehnquist court upheld mandatory conscription law’s exclusion of women.  Deferential to congress, they mandated this and the court shouldn’t question their judgment in matters of national security.  Women can’t engage in combat anyway so can get the women you need for other jobs voluntarily.

(a) Potential legitimate state purpose for the combat exclusion:

(i) Women can use pregnancy to get out of service

(ii)
Women are less physically strong than men: though are some jobs combat jobs where this is irrelevant.

(iii) Integrating women into combat units could hamper solidarity: but excluding them could hinder their leadership opportunities.

(2) Schlesinger v. Ballard, 1975: court upheld affirmative action program that provided a longer window before discharge without promotion for women than men.  

(a) History of prejudice: women had been subject to prejudice so want to make it easier for them to get promotions.  Though under intermediate scrutiny, women don’t have to prove past discrimination.

(b) Irrelevant to legitimate state purpose: Brennan thought should have been analyzed under strict scrutiny, but thought then this distinction could not be justified.  (check this)

F. New Suspect Classifications:  Alienage, Illegitimacy, Mental Retardation, Sexual Preference, Poverty (pp. 720-749)

1. Alienage: resident aliens legally in the US but not yet citizens.  Court has held that states can distinguish rights and benefits given to them and accorded to citizens.

a. History of prejudice: nativist prejudice that has a racial dimension.

b. Irrelevant to legitimate state purpose: may be must needs to be contextualized properly to ensure not being used for discriminatory purposes.

(1) Dougall Exception: allows state to discriminate against resident aliens in hiring for jobs that perform a political function.  Citizens have duties of citizenship, so should be accorded the rights closely associated with citizenship before others.

(a) Foley v. Connelie, 1978: court upheld state regulation that forbid resident aliens from serving as state troopers.

(b) Ambach v. Norwick, 1979: court upheld state regulation that excluded resident aliens from teaching in public schools, applied to those that could have sought citizenship but chose not to.

(c) Federal cases: court upholds these exclusions in deference to federal power over immigration policy in their area of plenary power.  Characterize these cases not as equal protection but rather as immigration federal cases.

c. Powerless minority: not able to vote.

2. Illegitimate Children: primarily an issue in determining inheritance rights.

a. History of prejudice: children have been demonized over a situation he is powerless to change.  Reinforcing values of the traditional family.

b. Irrelevant to legitimate state purpose: when the state is cutting off inheritance rights this has been found irrelevant to state purpose.  But if just subordinating claims of illegitimate children to legitimate children may be upheld.  If there is a reasonable way for the parent to legitimate the child and he chooses not to, may be upheld.  But if there is no opportunity for the parent to legitimate may be struck down.  The court is concerned here about questions of fraud.

c. Powerless minority: not entirely powerless, they do vote, but they lack an organizing force.

3. Mental Retardation: concerned about community distaste for retarded people, though don’t find it to be as suspect as race.

a. Immutable: has genetic factors, may be immutable.

b. Salient: generally not, people may look normal.

c. History of Prejudice: there are national laws combating this so has been clearly recognized as an issue.

d. Irrelevant to legitimate state purpose: may be relevant for the state to differentiate on this basis in order to protect the interests of the mentally retarded.  Leads to reluctance to declare this a suspect class.

(1) Cleburne v. Cleburne Living Center, Inc., 1985: court strikes down local zoning decision requiring a special permit for a home for the mentally retarded using rational basis analysis.  Though the court appears to apply a higher level of scrutiny.  The facts suggests the community is targeting the mentally retarded for constitutionally unacceptable reasons.

e. Powerless minority: could argue they are not since national legislation has been passed on their behalf.

4. Age: court has upheld laws based on age, not a suspect class.  (Mass. Bd of Retirement v. Murgia, 1976).  The court has found that age can be used as a proxy for competence in certain jobs.

5. Poverty: the court has refused to declare poverty a suspect class.  The court is not an agent for economic regulation.

a. Immutable: doesn’t apply here, there is class mobility.  If this were an entrenched class system may view this differently.

b. Salient: not necessarily.

c. History of prejudice: still present, but court reluctant to step into economic realm.

d. Irrelevant to legitimate state purpose: may be once fall below a minimal subsistence level.  (Rodriguez, Michelman)

e. Powerless minority: have been less able to organize, not a discrete and insular minority.

6. Sexual Orientation:

a. Romer v. Evans, 1996: court strikes down amendment to Colorado constitution that prevented legislation giving rights to homosexuals using rational basis analysis but looking more closely.  The legislation targeted a politically active human rights movement and denies them legal rights.

(1) Immutable: controversial, have an orientation, what you choose to do about it is your choice.

(2) Salient: not necessarily.  Able to modulate the impact of the stigma.  Similar to religion, can choose to be public or private.  Speaking from conviction about public identity.

(3) History of prejudice: sex acts were criminalized in Bowers, this case does not overrule it.  Character of history is that homosexual acts are unspeakable.  This movement is challenging that assumption by questioning dominant beliefs.  Bowers continues to stand based on:

(a) Character of fundamental right: have a fundamental right to intimate life, not distinguished by sexual nature.

(b) Justify state intrusion: non-procreational sex is always wrong, degrades gender roles.

(4) Irrelevant to legitimate state purpose: the state can’t deprive people of rights because of their convictions, overrules Mormon cases.  The state is violating central American principles:

(a) Conscience: legislation directed against public identity which is very close to the religion clauses.   Don’t focus on immutabilty and salience, want to link directly to the religion clauses, may have more force than race arguments.

(b) Speech: by removing protections for this group, hindering their right to free expression.

(c) Gender degradation: strong element of sexism in these laws, rooted in issues of gender identity, cases based on a respect for autonomy.

(5) Powerless minority: able to organize here but don’t have support of the majority and fear of stigma hinders efforts to increase representation.

b. Gays in the Military: “Don’t Ask Don’t Tell” Policy, compromise with Congress to desegregate the military sexually but quietly.  Implicates free speech issues, targeting a public identity claim.  Courts pay high deference to the military, must be free to determine policy through Congress, democratic process.  People waive rights when they join the military.

c. Gay Marriage: difficult to recognize this as a fundamental right when Bowers is still on the books. Should be allowed because of anti-miscegenation implications, blatant sex discrimination to forbid marriage between parties of the same gender.

G. The Strict Test:  Fundamental Rights and Beyond (Minimal Welfare Rights) (pp. 840-916)

1. Analysis:

a. Identify the right: rooted in universal human rights.  Has an egalitarian component, if the right is given to one person, must be given to all people.  Fundamental rights analysis has been expanded to equal protection, on the basis that these rights are needed to protect the enumerate rights (instrumental rights).

(1) Voting Rights

(2) Access to the criminal and civil legal process

(3) The right of movement

b. Justification for state abridgement: 

(1) Clear and present danger (free speech)

(2) Compelling state purpose (religion, constitutional privacy)

2. Education: 

a. San Antonio Indep. School Dist. v. Rodriguez, 1973: the court upheld the state education resource allocation scheme as constitutional.   The court decides that these issues are best left to local control.  

(1) Powell: argues that suspect classification analysis is not the way to conceptualize this issue because poverty is not a suspect class and education is not a fundamental right.

(a) All indicators of suspectness pointed away from inequality in this case, no correlation between the amount of property within a district and the amount of wealth.  There was no disproportionate impact on a suspect group, numbers of hispanics was not tied to the districts.

(b) Fear slippery slope into Lochner: if step in to equalize education funding, what about employment, housing, don’t want the judiciary setting standards here.  This should be left to the democratic process.  Extends to concern about court imposed remedies in this area.

(c) Don’t want to make equal resources the measure of equal education: had a study that indicated that these factors didn’t correlate.

(2) Marshall dissent: argued that there was a fundamental right to a minimal education, children should be allowed to fall below this level.  Education can’t be separated from the other rights, need education to take full advantage of voting and other incidents of citizenship.  Education is closely linked to free speech and is key to social mobility.

(3) Michelman: minimal subsistence is not about equality, focuses on those who are deeply disadvantaged, this should trigger concern in a wealthy country.  Wants the S. Ct. to establish a floor, if conditions fall beneath this should raise issues of constitutional concern.  The court declines to accept this argument.  (see Dandridge, Lindsey v. Normet).  Too difficult to enforce an eccentric theory of economic justice through the constitution.  Only way to do this is through the electoral process.

b. Plyler v. Doe, 1982: court strikes down a TX law excluding children of illegal aliens from education entirely.  Though education is not a fundamental right (Rodriguez), and classification on the basis of illegal alienage does not create a suspect class, court analogizes to the illigitimacy cases to hold that can’t disadvantage children for the acts of their parents.  Total deprivation raises constitutional hackles.  (may be an example of beneficent Lochnerizing)

(1) Marshall Sliding Scale: this is an intermediate scrutiny case, shows the courts practice is ahead of its theory.  Applying heightened scrutiny though still maintaining education is not a fundamental right.

(2) State’s purpose for abridgement: under heightened scrutiny, more than rational basis required.  The court finds the states reasons are not sufficient for total deprivation.

(a) Illegals not bearing burdens of citizenship, shouldn’t get its benefits.

(b) Raises the cost of education for all.

(c) Likely to leave the country

3. Voting Rights: concerned with the just distribution of power.  Two types of cases:

a. Qualification: poll taxes, own property, party member in last election, candidates denied equal access to the ballot.  These are unconstitutional burdens on the fundamental right to vote.

(1) Harper v. VA State Bd. of Elections: strikes down a $1.50 poll tax because everyone should have the right to vote and qualification based on invidious discrimination.  Voting fundamental to being a citizen.  

(a) XIV Amend: rest on protection of discrete minorities, allows the court the power to ensure that this command is obeyed. (Ely fair representation imperative).  Stepping away from history of privileging property rights over human rights.

(b) XV Amend: mandates no racial discrimination in voting, further undercuts the close linkage between property and voting rights.

(c) XIX Amend: women get the vote though most of them don’t own property.

(d) XXIV Amend: removed poll tax for federal elections.

(e) XXVI Amend: 18 year olds get the right to vote.

b. Weighting: reapportionment, racist gerrymandering (Gomillion), political gerrymandering, proportional representation. 

(1) Reapportionment:

(a) Reynold v. Sims, 1964: Warren majority struck down a reapportionment plan that diluted black vote under the principle of “one person, one vote.”  Believed that this, clear and enforceable standard was the best way of effectuating fair representation.  Dissent notes that this principle may give less representation to minorities and is not a judgment the court should be making.

(2) Gerrymandering:

(a) Davis v. Bandemer, 1986: struck down a redistricting that entrenched a political majority within it, thought this would frustrate majority rule.  Fuzzy standard based on “continual frustration of the will of the majority.”  Hard to determine this based on one election.

(b) Shaw v. Reno (Shaw I), 1993: court overturns a redistricting plan that increased minority representation in North Carolina because believed that race was the only factor used to determine the boundaries.  Should have also used compactness and contiguity in line drawing.  

(i) As in Adarand, the court is not distinguishing between stigmatizing and ameliorative uses of line drawing.  Saying this is the same as Gomillion line drawing.

(ii)
Heart of Marbury: can’t be overruled by Congress, in core of equal protection.

(3) Ballot Access: strict scrutiny applied when politicians are being denied ballot access.  Robust jurisprudence ensuring access and due process.

4. Access to the Courts: court says that in this realm, indigency matters, can’t have equality before the law if people are forced to pay who cannot.  

a. Criminal Law: can have devastating impact, equality here is instrumental, like voting rights, must have equal access.  This same level of access has been extended to civil law.

b. Civil Law: extending equality rights in the tradition of privacy to marriage, divorce, termination of parental rights.  Where there is no alternative, can’t disadvantage the poor in intimate matters.

5. Right of Interstate Movement:

a. Privileges & Immunities: guarantee in Art. IV, sec. 2, which requires states not to discriminate between residents and non-residents with regard to benefits.  Protection of human rights not limited to the Bill of Rights, Reconstruction Congress was self-consciously invoking previously recognized rights.  Moving in this direction to expand protection of basic human rights.

b. Negative Commerce Clause: requires states to justify any undue burden on interstate commerce.  The court will not rest on this ground because Congress could consent to the burden.

c. Equal Protection: right of movement is a basic right needed to ensure equal protection.  Any burden that effects interstate mobility is undue.  Once court grounds the right here, in Marbury core, no congressional override.

d. Cases:

(1) Saenz v. Roe: court struck down state welfare regulation that limited welfare benefits for new residents to what they had received in their former state.

(2) Shapiro v. Thompson: court struck down state welfare regulation imposing residency requirements for qualification for benefits.  The states purpose was to ebb the flow of welfare recipients from states with lower benefits.  

IX. State Action and the Enforcement of Civil Rights

A. State Action (pp. 917-926)

1. Background: during Radical Reconstruction period Congress took on responsibilities that had previously been left to the states.  States were not enforcing laws to protect blacks from reenslavement.  Led to drafting of the 14th Amend which applied national law to the states.  These laws applied only to states, not to private parties.  

2. Statutes enacted to give the Reconstruction Amendments force: often extended enforcement beyond state action (see below).  The statutes derive their authority from the XIV Amend, which is limited to state action, to the extent that they go beyond this they are arguably ultra vires.  These statutes become dead letter when the North withdraws from the South, but are later revived during the Civil Rights Movement, leads to passage of the Voting Rights Act of 1965.  

3. Civil Rights Cases, 1883: the court struck down the Civil Rights Act of 1875 as it was ultra vires as applied to private citizens.  

a. Bradley: Introduced the distinction between public and private enforcement.  Wants to draw the line, doesn’t believe slavery necessarily leads to discrimination, afraid that to go that far would open up personal interactions to scrutiny.  Reserves the question of whether this legislation would be constitutional under the Commerce Clause since Congress is authorized to regulate business.

b. Harlan: represents the structure of the current law.

(1) XIII Amend: power to move the anti-discrimination imperative beyond the public into the private sphere, but not everywhere.  Certain business practices that have a public character to which the XIII Amend could be applied.  Public conveyances are highly public regulated and licensed businesses, quasi-public functions.  Appropriate to extend public accomodations doctrine into these areas.

(2) XIV Amend: relies on the Citizenship Clause in sec. 1 – “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.”  No state action limitation in this clause.  Further the Necessary and Proper Clause gives Congress the power to enforce equal citizenship, not confined to state action.  A benefit of citizenship is being free from discrimination.  

(3) Limitations: realizes rights in conflict with the right of privacy – “If one citizen chooses not to hold social intercourse with another, he is not and cannot be amenable to the law.”  Sometimes equal protection will have to yield to the right of privacy.

4. Civil Rights Act of 1964: public accommodations legislation grounded on both the Commerce Clause and XIV Amend, sec. 5 enforcement powers.

a. Heart of Atlanta v. Katzenburg: S. Ct. finds the act constitutional, dictum indicate that there is ample power in the Commerce Clause to regulate this type of business.  Doesn’t matter whether public or private.

b. Human dignity v. Commerce: if really about human dignity, should be grounded on enforcement powers in XIV, sec. 5, and would have overruled Heart of Atlanta.  Some argue that degrades the issue of civil rights to protect under the Commerce Clause.

5. The Warren Court: expands case law in accord with the Harlan dissent above.  

a. Public Function: Extends the anti-discrimination imperative to private institutions with public functions, private property exercising non-delegable powers of the state – company towns (Marsh v. Alabama), private parks, political primaries.

b. State Nexus: private activity that is in some way commanded or allowed by the state.  The activity may look private, but it is state activity.  Includes state enforcement of restrictive covenants (Shelley v. Kramer), finds these to be in the nature of zoning.

B. Beyond State Action:  Congressional Enforcement Powers (pp. 962-984)

1. 18 U.S.C. § 241 Conspiracy Against Rights: fed courts protecting basic civil rights by imposing criminal sanctions.  Not restricted to state action, could be applied to private citizens.

a. U.S. v. Guest, 1966: court upholds the prosecution of private citizens for conspiracy against civil rights.  Believed that there was some state involvement in the murders of civil rights advocates, though the crime was committed by private parties, so never get to the application of the statute to private parties.  Majority doesn’t believe Congress intended for the Civil Rights Act to reach private activity, but believe they could have.

(1) Clark Concurrence: doesn’t believe the case needs to be cabined into state action since involves interstate actions.  In dictum notes that congress has the power under XIV, sec. 5 – “The Congress shall have the power to enforce, by appropriate legislation, the provisions of this article” – to extend the anti-discrimination imperative to pure privately motivated conspiracy.  Recognizing that Congress may be able to extend power beyond what the judiciary may be willing to do.

(2) Brennan dissent: expansively reads congress’ enforcement powers, can reach more deeply than the court because it can engage in fact finding.  Under the Necessary and Proper clause, congress can determine that the only way to protect civil rights is to extend anti-discrimination enforcement into the private sphere.  Congress could also decide to extend this through the criminal law to properly enforce.

b. Collins: Court held there was a state action constraint, can’t reach purely private behavior.

c. Griffin: Court held there was no state action constraint, anything motivated by racial animus will go against the criminal conspiracy statute.

d. Attempts to extend to Women’s Rights: want to apply to cases motivated by hostility to the right of abortion, implicated gender animus.  Contested because not all women are pro-choice, not all decisions involve sexism.  (Bray).  The issue was rendered moot by federal law, applied RICO and enacted the Freedom of Access to Clinic Entrances Act of 1994.

2. 18 U.S.C. § 242 Deprivation of Rights Under Color of Law: criminal statute with state action requirement, acting under color of state law.  Realize need to protect blacks from law enforcement actions.  (U.S. v. Price).

3. 42 U.S.C. § 1981 Equal Rights Under the Law: no state action requirement, all persons protected against discrimination in the making of contracts.  Discrimination in this area violates federal law.  (Runyon v. Macreary)

a. Associational Freedom (Jaycee’s Trilogy):  private clubs required to admit women, finds gender equality to be more important than associational liberty.  Find that clubs are not purely expressive, but are professional organizations and must yield to the anti-discrimination imperative.

b. Runyon v. McCrary, 1976: applies anti-discrimination imperative to private non-sectarian schools.  Recognize that educational institutions have free speech and privacy aspects, but these must yield.  Still draw the line at religious schools, closer to core beliefs.

4. 42 U.S.C. § 1982 Property Rights of Citizens: not limited to state action, any american who uses property rights in a racially discriminatory way violates fed law.

a. Shelley v. Kramer: struck down a restrictive covenant enforced by a court, involves state action, and violates XIV Amend and this statute, but not extended to wills or other contracts.  Derivative of XIV Amend, racial animus in zoning is unconstitutional, also true of private arrangements that achieve the same end.  Can’t use public power to support racial animus.  But wills are a private wish based on selectivity of private association, have to allow people to have this autonomy.

b. Jones v. Mayer: court upheld congressional legislation reaching private discrimination under XIII Amend, not limited to state action.  Based on the Harlan dissent in Civil Rights Cases emphasizing that racism places the “badge of slavery” on a group of persons and any attempts to extend this cultural history will be disallowed.  Gives new content and broadens scope of provisions of fed fair housing statute.

5. 42 U.S.C. § 1983 Civil Action for Deprivation of Rights: anyone who restricts the rights of citizens will be held liable, not limited to state action.  (Monroe v. Pate).

6. 42 U.S.C. § 1985(3) Conspiracy to Interfere with Civil Rights: doesn’t require state action based on XIII Amend.

C. Enforcement of Civil Rights and Reconstruction Amendments (pp. 984-1021)

1. Enforcement power derived from:

a. Commerce Clause: broad congressional enforcement powers, limited judicial review based on the rule of clear mistake.

(1) Subject matter: any business within the states which in the aggregate can have any effect on interstate commerce.  Within its subject matter, Congress can do whatever it wants.

(2) Purpose: any purpose will do limited by Lopez, can’t apply to something non-business like education.

b. Reconstruction Amendments:

(1) XIII Amend, sec. 2: “Congress shall have the power to enforce this article by appropriate legislation.”

(2) XIV Amend, sec. 5: “The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.”

(3) XIV, sec. 2: “The Congress shall have power to enforce this article by appropriate legislation.”

2. Congressional Enforcement v. Judicial Review: Congressional enforcement under the Reconstruction Amendments raises questions of judicial supremacy not involved when enforcing under the Commerce Clause.  If the court finds a suspect class, expressly or impliedly endorsed, or if a fundamental right is unreasonably burdened, the legislation is per se unconstitutional.

a. Judiciary: constrained by arguments of principle.

b. Congress: may take remedial action that goes beyond judicial enforcement.

3. Voting Rights Act of 1965: congressional enforcement of the XV Amend and XIV, sec. 1 equal protection.  Based on congressional findings that voter registration test or device was qualifying the right to vote, was used to deprive blacks of the right to vote, and that blacks had resultant low voting rates.  Determined that several remedies were required within the covered areas:

a. No literacy tests: all test would be suspended.

b. Pre-Clearance Requirements: lawyers at DOJ must decide that any proposed changes are consistent with the command of the Voting Rights Act.  Must ensure that the changes don’t have discriminatory effects.  Based on a judgment that states could not be trusted to protect the interests of black voters, must be put in the hands of a more trustworthy institution.

c. Federal Examiner at each polling place: to ensure that the anti-discrimination mandate is being enforced.

4. Cases challenging congressional enforcement authority:

a. South Carolina v. Katzenbach, 1966: upholds the Voting Rights Act as within Congress’ enforcement powers under the Reconstruction Amendments, though might have been struck down under the Commerce Clause.  Reconstruction changed the balance of power, said the citizens need federal protection from state abuses, states have no power over the basic human rights protected here.  If the judiciary and congress agree that there is a history of discrimination, there is no impediment to congress securing the rights through its enforcement powers, as long as a reasonable judgment has been made.

(1) Necessary and Proper enforcement: congress could have found that this was reasonable way to protect these rights.

(2) Remedial legislation: congress had an elaborate fact finding, saw the depth and pervasivenes of racism in the south.  Accepting normative judgment that there can be no deprivation of fundamental right of voting, congress can implement these remedies.

b. Lassiter v. Northampton Cty Election Bd., 1959: S. Ct. allowed a literacy test to continue.  Looked at as an abstract matter, found that ability to read and write could have some impact on proper use of the ballot.  There was no history presented to the court on the effects of these test on black voters.

(1) Congress disagrees with S. Ct. judgment: conducts fact finding, uncovers long history of discrimination.  Found that literacy didn’t fairly measure the underlying values espoused by the court because the test were administered by the Southern Oligarchy in a biased way.  Grandfathered illiterate whites.  Only Blacks excluded from the vote.  Also noted that due to long history of unequal opportunity in education for blacks, shouldn’t be used as a further ground to disenfranchise.

(2) Harlan: notes that this type of fact finding is something the court could not do.  Essentially overruling Lassiter based on a new factual record.  Shows impact of civil rights movement in uncovering factual discrimination.

c. Rome v. US, 1980: court affirmed Dept. of Justice decision to deny pre-clearance to a town that wanted to move from district to at large elections due to its potentially discriminatory impact, in accord with the Voting Rights Act.  

(1) If no Voting Rights Act in play may have had a more difficult time arguing that the change violated equal protection – would have to show disproportionate impact and racist purpose – but here, Congress has been allowed to make findings that make it easier to find a constitutional violation.

(2) Note that in light of Adarand, the court struck down portions of the Voting Rights Act in Reno v. Shaw.

d. Katzenbach v. Morgan, 1966: Brennan majority upholds congressional action under the Voting Rights Act to franchise Puerto Rican voters, noting that it is unprincipled because excludes other non-English minorities in NYC.  Holds that congress can use its powers to remedy any 14th Amend pattern of exclusion on suspect grounds.

(1) Remedial interpretation: congress is empowered to suspend literacy tests, the problem was more dire than the judiciary had supposed.  (SC v. Katzenbach).  Clearly this legislation eliminates invidious discrimination against PRs who had been deprived of rights and opportunities.  Responds to dissent by noting that just expanding rights to groups one at a time.

(2) Substantive interpretation: congress can act even if the court has not found a constitutional violation.  Congress could have found that discrimination against PRs was happening and could then make a judgment that this is an unfair burden on their constitutional rights.  Allowing congress to restrike the balance, where the judiciary could not. Brennan saying this is just fact finding.  OK to expand rights, as long as not contracting them.

(3) Harlan dissent: 

(a) Overstepping Marbury Power: concerned that this expanded congressional power will undercut the judiciary’s Marbury powers.  Also for congress to take this power, it must engage in fact finding, which it has not done here.  Does not believe congress should be empowered to restrike the balance.  Just engage in fact finding, leave the normative value determination to the judiciary.

(b) Unprincipled decision: why limit to PRs, what about other non-English literate minorities.  No principled argument for preferring one group over another.  Placing an undue burden on other minority groups, allowing Congress to engage in interest group politics.

e. Oregon v. Mitchell: strikes down uniform 18 year old age requirement in the Voting Rights Act of 1970 as applied to state elections, can still be used for federal elections.  (Black).  Conflict in how age is defined, is it a qualification or a manner regulation.  If it is a qualification Art. I, sec. 2 says states set the qualifications for state and federal elections.  If it is a manner regulation, Art. I, sec. 4 says these are set by the state but may be altered by Congress.  

(1) Stewart majority: find that age is a qualification, so should be left to the states.

(2) Brennan dissent: believes that the act is within the enforcement powers of congress because it can look into what is an unfair burden.  Looks at history, finds that some states have selected 18 as their voting age, arbitrary choice of 21 as the age of maturity, 18 years olds are forced to go to war.  Arguing that congress could have looked at all of these factors and determined that 18 was the better decision.  Really advocating substantive congressional power.  See this as an expansion of rights, within congressional power to grant.

f.
City of Boerne v. Flores, 1997: court struck down Religious Freedom Restoration Act of 1993 as beyond congressional authority to enact.  Legislation in response to decision in Employment Div. v. Smith, seeking to reinstate the compelling state purpose prong affirmed in Sherbert v. Verner.  Court finds this within its Marbury powers, congress must back off.  No substantive enforcement powers.
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