Criminal Law—Outline







I.  Source of Criminal Law
Principle of legality = conduct is not criminal unless forbidden by law which gives advance warning that such conduct is criminal (see Shaw and Keeler, pp. 294- 304).

A.  ex post facto prohibition( forbids any statutory law that (a) makes an action criminal which was innocent before the passing of the law, (b) makes an offense greater than it was when committed, (c) makes a punishment greater than the law attached to the crime when committed, (d)or requires less evidence, testimony, etc. than was required for conviction at the time act was committed.  Two purposes:

1.  assures fair warning

2.  restricts governmental power

B.  strict construction of penal law ( When all felonies were punishable by death, this principle held that if there was any way that you could plausibly construct a law in order to exculpate a criminal, you should make that interpretation.  Now replaced by state equivalents of NY Penal Law, Section 5.00, stating that a penal statute is not to be strictly construed.

C.  void-for-vagueness doctrine ( The due process clauses of the 5th amendment (when a federal statute is involved) and the 14th amendment (when a state statute is involved) require that a criminal statute be declared void when it is so vague that men of common intelligence must guess at its meaning and differ as to its application (see Nash and Papchristou, pp. 304-12).
II.  Four Aims of the Criminal Law—Why punish?
A.  Retributivism
1.  Strong ( takes view that (a) moral wrong is both necessary and sufficient for punishment, and (b) punishment is dictated by the nature of the crime (lex talionis, or eye for an eye).

a.  right of retaliation justifies  punishment of all moral wrongs (Kant)

b.  punishment is mode of civilizing our hatred (Fitzjames Stephen)

c.  punishment is necessary to maintain respect for law, irrespective of any deterrent or reformative value (Royal Commission)

d.  expresses collective sentiment (Durkheim)

2.  Weak ( a moral wrong is necessary for punishment, but not always sufficient.  The degree to which or whether you should punish depends on forward-looking goals or purposes, such as deterrence or reform.

a.  minimal moral standards that everyone can see

b.  proportionality of crime to punishment

c.  do NOT accept lex talionis, but do want appropriate symbols of stigma

d.  Various theories

(1)  contractualist theory—punishment restores the equilibrium of benefits of living in society and burdens of self-restraint.  Criminal has benefited from society but failed to live up to his half of the bargain; punishment exacts the debt (Morris).

(2)  utilitarian theory—punishment should not be inflicted when it the harm to the individual exceeds the good that will result for society (Bentham).

(3)  radical view—we cannot argue that retribution is based on reciprocity, that criminals must “pay society back” for the harm that they have done, b/c they are typically the poorest members of society who do not really benefit from the structure of societal functioning (Murphy).

B.  Deterrence
1.  General ( Will the sanction prevent others from committing the same crime?  Emphasizes certainty over severity. 

a.  If value of pain is greater than value of pleasure or good expected from act, actor will be prevented from performing it (Bentham).

b.  Three general preventative effects of punishment include deterrence, strengthening of moral inhibitions, and stimulation of habitual law-abiding conduct.  Latter two are more impt., since they rely less on calculation and fear (Andenaes).

2.  Specific ( Will the sanction stop the criminal from doing it again?

See U. S. v. Bergman, pp. 136-40 and U. S. v. Jackson, pp. 142-44.

C.  Protection: incapacitate the dangerous so that they cannot harm anyone.


1.  collective incapacitation ( all persons convicted of a designated offense receive the same sentence.  Problems = 

a.  high prison population if systematically pursued 

b.  high rate of false positives.

2.  selective incapacitation ( individualized sentences based on predictions that particular offenders would commit high rate of serious offenses if not incarcerated.  Problems =

a.  empirically ( hard to make predictions

b.  ethically ( unfair to punish for crimes not yet committed, predictions often wrong and based on variables such as race that might result in discrimination.

3.  Sentencing

a.  indeterminate sentencing problems = discretion operates at so many different levels.  Frankel’s critique: sentence depends largely upon who criminal happens to confront at bench on day of trial.  See U.S. v. Bergman, State v. Chaney, and U. S. v. Jackson pp. 136-44.

b.  determinate sentencing problems = can be overly rigid and prevent appropriate individualization of sentences. See U. S. v. Johnson, pp. 150-53.

D.  Reform

1.  Moral ( people have to be opened up to the existence of other persons and to a sense of moral wrong-doing

2.  Therapeutic ( we need to make them better, reintegrate them into society

3.  Criticisms (
a.  It never works.  Prisons were supposed to be rehabilitative and they ended up being criminogenic.

b.  Cannot make reform goal of punishment, or we forgo hope of influencing those in society who have yet to break the law in light of consequences, and these constitute much larger class than those who have already committed crimes (Hart).
c.  Allocates resources from other more-deserving groups (Moore).
d.  Cannot reform the criminal w/o reforming the entire social setting from which he emerged.
III. Scope of the Criminal Law—What to punish?
A.  Limit the scope within several principles:
1.  Background of justice—use criminal law to enforce justice.

2.  Harm principle—criterion of whether or not there is harm to others, determines whether you can justify punishment.

3.  Harm to self—very skeptical about paternalistic arguments that may result in injustice to certain groups 

4.  Tyranny of the majority—assuming there is no background injustice and no harm to others, to allow the majority morality to determine what constitutes a criminal offense is completely unacceptable.

B.  England—decriminalization of homosexuality
1.  Wolfendon Commission ( Unless a deliberate attempt is made by society, acting through the agency of the law, to equate the sphere of crime w/ the sphere of sin, there must remain a realm of private morality and immorality which is none of the law’s business.

2.  Devlin, The Enforcement of Morals ( 

a.  We cannot distinguish b/w legal and moral tradition, as the two are inextricably intertwined and create the common morality that holds society together.

b.  Appeal to Man Ominibus—In trying to find out what people really regard as immoral, consult the average citizen

c.  What made him change his mind? The debate revealed that there was no longer a consensus or moral homogeneity.

C.  United States—Constitutional debate
1.  Questions of what falls within the scope of the criminal law often centers around the right to privacy.  2 components of the argument:

a.  What is the right, what is its scope?

b.  Given the right, what burden of justification do we place on the state before it must abridge that right?

2.  History of the right to privacy
a.  contraception—Griswold v. Connecticut
b.  abortion—Roe v. Wade
c.  pornography in home—Stanley v. Georgia
d.  homosexuality—Bowers v. Hardwick
(1)  right = right to privacy, sexual autonomy

(2)  burden of justification = 

(a)  historical traditions of the American people

(b)  conception of ordered liberty

(c)  health risks

If we listened to either (a) or (b) the right to privacy would never have been realized.

e.  Euthanasia ( active OR   passive (let die)





(
(





living will     no living will

(1)  right = right of autonomy, right to live w/ dignity

(2)  burden of justification = preserving biological life

(3)  Cases

(a)  Cruzan (Passive case, p. 880-84): when there is no living will, it is up to the states to develop procedural safeguards against abuse.

(b)  Kevorkian (Active case, p. 884-88)  There is a difference b/w action and inaction.  The Due Process clause does not guarantee a right to suicide, whether or not assistant is physician or not.  Dissent notes that the interest of the state in preserving a near-end life is weak, while the interest of the terminally ill person in preventing suffering is strong.

(4)  Controversy over whether there is distinction b/w active or passive euthanasia.  From a moral or religious view, active termination is always wrong.  Some who acknowledge that there is no moral distinction b/w the active and the passive argue that it is a distinction worth observing b/c of possibility of abuse.

(5)  Concerns =

(a)  outside interests if family

(b)  genocide

(c)  grounds on which it will be sought (e.g., depression)

D.  Corporate Liability—State v. Ford (the Pinto case, p. 698)

1.  Problem of mens rea—identifying the specific corporate actors is difficult.

2.  Problem of punishing corporations for acting in accordance w/ principles of free enterprise.  We WANT cheaper goods, don’t we?   Some argue that a price cut is worth safety risks, others do not.

IV.  ACTUS REUS

	Acts
	Omissions

	1.  Not involuntary

· reflex

· somnambulism

· epilepsy

2.  NY Section 15.10
3.  MPC Section 2.01
	1.  When there is an obligation to act

· statute

· status relationship

· contractual relationship

· going to risk/ creating risk

2.  Not involuntary


A.  ACTS ( There is NO criminal liability without a voluntary state.  Agency is an absolute.

1.  Martin v. State (p. 171)—statute proscribing public drunkenness presupposes that you appeared in public voluntarily, and were not involuntarily dragged out by the police.

2.  People v. Newton (p. 173)—unconsciousness is affirmative defense.

3.  People v. Decina (p. 178)—epileptic not excused from vehicular homicide b/c she knew that she was prone to attacks.  NY Penal Law Section 1053-a: A person who drives a vehicle of any kind in a recklessly or culpably negligent manner, whereby a human being is killed, is guilty of criminal negligence in the operation of a motor vehicle resulting in death.

4.  Case of the hypnotized cell mates (p. 176)—hypnosis is generally not accepted as a defense given the possibility of abuse.

5.  Guilty mind but no act—no liability, as actus reus and mens rea must concur.



B.  OMISSIONS
1.  Pope v. State (p. 181)—no responsibility to rescue a child from abuse b/c not legal guardian, not contractually bound. See also Jones v. US (p. 191).

2.  Barber v. Superior Court (p. 197)—physician has no duty to continue treatment once it has proven ineffective.  Don’t want to punish doctors for cutting off life support in a hopeless case, so construe the act as an omission.  Much narrower realm of liability.

3.  Why do we take a limited Good Samaritan view?

a.  Purpose of criminal law is not to conscript people to do public good, but to prevent people from doing public harm.

b.  Vagueness—where do we draw the line as to when people are and are not required to intervene?

c.  Defense of privacy/ right not to get involved, diminish freedom.

4.  Why should we impose a duty to aid?

a.  We communicate callousness and lack humanity if we don’t have a duty to one another when there is no risk to ourselves.

b.  In response to the vagueness concern—impose the standard of “reasonableness” that governs so much of the law already.

C.  Constitutional cases

1.  Robinson v. California (p. 1011)—law cannot be punished for the mere status of being an addict.

2.  Powell v. Texas (p. 1013)—alcoholism is not a condition of such an involuntary nature that it would be cruel and unusual to punish public drunkenness.  Not punishing mere status b/c risk of harm to others when drunk in public.  Choose prison over civil commitment ( medicalization poses much greater threat to liberty w/ possibility of indefinite hospital stay.

V.   MENS REA
NY Penal Law Section 15.15 (1) requires that culpable mental states (intentionally, knowingly, recklessly, or with criminal negligence) apply to each material element of an offense.  15.15 (2) requires that one separately plead and prove culpable mental state for each crime charged ( unless a statute clearly indicates otherwise e.g.,  felony murder, strict liability crimes). See Regina v. Cunningham and Regina v. Faulkner (p. 205-08).

Model Penal Code, Section 2.02 similarly requires that a person is not guilty of an offense unless he acted purposely, knowingly, recklessly or negligently, as the law may require, w/ respect to each material element of the offense.

	Intentional
	
	Unintentional
	

	
	Negligence
	Recklessness
	Strict Liability

	1. Knowledge = awareness of external circumstances
	Creates substantial and unjustifiable risk of which he ought to be aware
	1.  Negligence

2.  Awareness of risk
	All that is required is the act itself.

	2. Purpose = conscious objective to cause such result
	Objective standard
	Objective + Subjective
	


Intent = when a consequence is desired to follow from an actor’s conduct.

Motive = irrelevant to liability, comes in at sentencing stage.

Exception for voluntary intoxication—NY Penal Law, Section 15.05 (3)

A person who creates a risk but is unaware thereof solely by reason of voluntary intoxication acts recklessly, despite the lack of actual awareness.

	Specific intent
	
	General Intent
	

	
	Recklessness
	Negligence
	Strict Liability

	Actual intent OR

certain knowledge
	1.  Lack of reasonable care

2.  Aware of risk (close to certain knowledge)
	Objective standard of reasonableness

“Should have known”
	No knowledge

No awareness

Just the act


A.  To test whether a crime is a specific or general intent crime—

1.  If being  “unconscious” at the time of a crime’s commission relieves you of liability, then the crime is a crime of specific intent.

2.  If being “unconscious” does not relieve you of liability, then the crime is one of general intent.

3.  If a person cannot be convicted of a specific intent crime (e.g., assault w/ intent), it does not always mean that he is not culpable.  Rather, he can sometimes be convicted of a crime of general intent (e.g., assault).
4.  Note on recklessness—Recklessness used to be a crime of specific intent under common law.  It is now a crime of general intent, since being Leningrad drunk would NOT relieve someone of liability under a recklessness standard.

5.  Case example = US v. Jewell (p. 220)  A person cannot be guilty of possession unless he has positive knowledge of the presence of the drug.  Conviction was affirmed, here, b/c although ( did not have actual knowledge, he knew that there was a high probability that there were drugs in the secret compartment if his vehicle.  Willful blindness or deliberate ignorance is the equivalent of knowledge in such cases.

B.  Mistake of fact
NY Penal Law Section 15.20 (1) provides that a person is not relieved of criminal liability for conduct b/c he engages in such conduct under a mistaken belief of fact unless

(a)  such a factual mistake negatives the culpable mental state required for the commission of the offense, or

(b)  the statute defining the offense or a related statute provides that such a factual mistake constitutes a defense.

Model Penal Code, Section 2.04 Ignorance or mistake to a matter of fact or law is a defense if … (same as above).  In addition, subsection (2) provides that defense of mistake of fact is not available if the defendant would be guilty of another crime had the situation been as he supposed.  In such case, the ignorance or mistake may reduce the grade and degree of the offense.

1.  Regina v. Prince (p. 226)—mistake of fact as to a girl’s age is not a defense to statutory rape (strict liability)

2.  People v. Olson (p. 230)—reasonable mistake of age is not a defense to charges of lewd or lascivious conduct when the person is under 14 years of age.  Takes larger age differences into account.  Note that Model Penal Code Section 213.6 (1) provides that where criminality turns on the child’s being below 10 years, defense of mistake of fact is not available; but where it turns on child being below a critical age above 10 years, mistake is an affirmative defense if the accused can prove by a preponderance of the evidence that he reasonably believed the child to be above the critical age.

C.  Strict Liability
1.  US v. Dotterweich (p. 236) held corporation responsible for drug mislabeling although the mislabeling occurred at the level of the manufacturer. Strict liability is often acceptable for offenses that are “public torts” and not true crimes, as the penalties serve a regulatory function.  The law is much more hesitant to hold people strictly liable for true crimes, where the stigma associated with imprisonment is involved. 

2.  Morrisette v. US (p. 237)—could not be convicted of knowing conversion of government property b/c he didn’t know that the property belonged to the government.  When a statute fails to explicitly mention a requirement of criminal intent, it will be assumed that such intent is necessary for conviction.

3.  US v. Staples (p. 241)—defendant held in violation of act prohibiting possession of unregistered firearm (punishable by up to 10 years in prison), although he did not know that his weapon was capable of automatic firing. Absent a clear statement from congress that mens rea is not required, courts should not apply a public welfare offense rationale to interpret any statute as dispensing with mens rea.

4.  State v. Guminga (p. 244) when employee sold alcohol to a minor, court refused to hold employer vicariously liable for the strict liability offense when there was a possibility of imprisonment.

5.  State v. Baker (p. 247) defendant tried to get around strict liability speeding offense by pleading that his cruise control failed, thus he was speeding involuntarily.  Court denied offense; strict liability OK where penalty is only small fine.

6.  General note—strict liability was ruled unconstitutional in Canada w/ Regina v. St. Marie.  There are only a few pockets of strict liability in criminal law:  statutory rape, bigamy, felony murder, and rape.

D.  Mistake of Law
NY Penal Law Section 15.20 (2) A person is not relieved of criminal liability for conduct b/c he engages in such conduct under a mistaken belief that is does not, as a matter of law, constitute an offense, unless such mistaken belief is founded upon an official statement of the law contained in (a) a statute or other enactment, or (b) an administrative grant of permission, or (c) a judicial decision of a state or federal court, or (d) an interpretation of the statute or law relating to the offense, made or issued by a public servant, agency, or body legally charged or empowered w/ responsibility of administering, enforcing, or interpreting such statute.

Model Penal Code Section 2.04 (3) Mistake of law is a defense when (a) the statute or other enactment defining the offense is not known to the actor and has not been published or otherwise made reasonably made available prior to the conduct alleged, or (b) he acts in reasonable reliance  upon an official statement of the law, afterward determined to be invalid or erroneous, contained in…(same as above).

	Mistake of fact to issue of law sometimes excuses ( NY Section 15.20, 15.25):
	Mistake of law never excuses except:

	· Larceny (155.15)

· Kidnapping

· Income tax

· Criminal conspiracy

· Liparota v. US (p. 268)
	· Bigamy (Section 255.15, 255.20)

· Attorney general letter

· Lawyer advice (sometimes)

· Albertini, Cheek, Lambert cases


1.  Case examples—

a.  People v. Marrero (p. 257)—the court interpreted the NY law in light of the MPC provision, and did not relieve the federal corrections officer from liability under a statute that was intended to apply only to state officials.  That is, the statute would have to have been erroneous or invalid for mistake of law to apply.

b.  People v. Weiss (p. 262)—kidnapping case, he got off b/c it was mistake of fact as to issue of law.  He acted w/ honest belief that seizing and confining the victim was done w/in authority of law, a mistake that negated the requisite intent.  See also Regina v. Smith (p.262), where ( could not be convicted for destroying property that he thought to be his own.

c.  Regina v. Taaffe (p. 264)—couldn’t be convicted of transporting drugs b/c he thought he was carrying money, and couldn’t be convicted of transporting money (though he thought it was illegal) b/c it is not a crime.

d.  Liparota v. US (p. 268)—use of food stamps to buy groceries at inflated prices w/o awareness that overcharging was prohibited by food stamp fraud statute.  Mistake of law OK b/c the statute was complex and ( was not on notice.  See also Ratzlaf v. US (p. 270).

2.  Constitutional cases

a.  Cheek v. US (p. 265)—mistake of law defense no good where ( had knowledge of the tax laws, but simply thought taxes unconstitutional and thus declared himself exempt from having to pay them.

b.  US v. Albertini (p. 270)—OK for military member to engage in demonstrations on base before the conduct was prohibited by Supreme Court, b/c he reasonably relied on the decision of the court below that permitted the conduct.

c.  Lambert v. CA (p. 274)—mistake of law OK b/c ( had no reason to know about LA law requiring ex-cons to register w/police.  Court distinguished a passive act (mere presence in the city) from active conduct where mistake of law is generally prohibited. Offense was malum in prohibitum, not malum in se.

VI.  RAPE

NY Penal Law Section 130.35: a man is guilty of rape in the 1st degree when he engages in sexual intercourse w/ a female: (1) by forcible compulsion, or (2) who is incapable of consent by reason of being physically helpless, or (3) who is less than 11 years old.  Rape in the 2nd and 3rd degrees vary according to the age of the perpetrator and the victim.

Model Penal Code Section 213.1: A man who has sexual intercourse w/ a female not his wife is guilty of rape if (a) he compels her to submit by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone, or (b) he has substantially impaired her power to control her conduct by administering drugs, intoxicants, etc. for the purpose of preventing resistance, or (c) the female is unconscious, or (d) the female is less than 10 years old.

A.  Case examples

1.  Regina v. Morgan (p. 315) Britain moved rape from a general intent crime to a specific intent crime, stating that reasonable mistake as to the consent of the victim negatives the intent requirement of the crime.  In this case, the mistake as to the consent of Morgan’s wife was wholly unreasonable, thus Morgan and his 3 friends were found to have acted recklessly w/ respect to the victim’s consent.

2.  Commonwealth v. Sherry (p. 323) Mistake of fact as to the victim’s consent was not allowed, since lack of consent is the very essence of rape.

B.  Debate concerning the appropriate mens rea standard—

1.  Recklessness
a.  Support

(1)  easier to convict than specific intent

(2)  perpetrators are more culpable than in other general intent standards, b/c requires subjective awareness

b.  Criticisms

(1)  drunkenness could still be an excuse in some jurisdictions, although NOT under NY Penal Law, Section 15.25

(2)  still allows for the ex post facto adjustment of facts

(3)  still may not be able to punish all culpable behavior b/c of subjective element

2.  Negligence
a.  Support

(1)  easier to convict

(2)  middle ground b/w specific intent and strict liability

(3)  objective standard of reasonableness, honest belief wouldn’t be enough if unreasonable

(4)  drunkenness would never be an excuse b/c no subjective element

(5)  May sensitize people to more reasonable behavior in sex, making them more cautious in ambiguous situations

b.  Criticisms

(1)  Introduces a male standard of reasonableness

(2)  Moves away from personal culpability

(3)  No requirement of knowledge or awareness

3.   Strict liability
a.  Support 

(1)  easiest to prove, greatest # of successful prosecutions

(2)  addresses problems of under-prosecution

(3)  gets away from male standard of reasonableness

(4)  moves away from focus on the victim, removes need to prove that she’s not responsible.

b.  Criticisms

(1)  no culpable mental state required

(2)  no reasonableness standard

(3)  paternalistic and condescending to women in implying that they cannot take care of themselves

C.  The Resistance requirement
1.  NY Penal Law Section 130.00 (8) defines forcible compulsion as means to compel by either (a) the use of physical force, or (b) a threat, express or implied, which places the person in fear of imminent death or physical injury to himself, herself, or another person, or in fear that he, she, or another person will be kidnapped.  See above for MPC definition.

2.  Problem =

a.  Rape victims who resist are more likely to be seriously harmed than those who do not

b.  Wrong to excuse a male assailant on the grounds that the woman felt to vulnerable and powerless to fight back.

D.  Consent versus force
1.  Most states retain the force requirement and reject the view that all that is necessary is a lack of consent.  But lack of consent is arguably violent by nature.

2.  On the other hand, difficult to dispense w/ the force requirement if we are going to lower the mens rea standard as well.  

E.  The marital exemption
1.  People v. Liberta (p. 363) resulted in modification of NY Section 130.35, striking the marital exemption.

2.  MPC preserves the distinction:

a.  Relationship implies a generalized consent

b.  Avoid unwarranted intrusion into family life

c.  Law authorizes alternative penalties for assault

VII.  PROPORTIONALITY

A.  Viewpoints

1.  Bentham—punish more for greater offenses in order to deter

2.  Ewing—proportionality is justified on weak retributivist grounds

3.  Fitzjames Stephen—problem w/utilitarian view b/c it gives the same punishment to the poor person who kills out of necessity and the rich person who kills for the hell of it, when the former is much less culpable than the latter.

B.  Harmelin v. Michigan (p. 287)—mandatory life imprisonment w/o parole for possession of 672 grams of cocaine

1.  Scalia (majority)—8th amendment does not require proportionality, it only prohibits torture.  Only exception = death penalty. “Death is different” idea.

2.  Kennedy (concurring)—8th amendment does not require strict proportionality, but only forbids sentences that are grossly disproportionate to the crime. Punishment is OK here b/c offense is serious.  Looking at three factors below:

a.  Gravity of the offense

b.  Intrajurisdictional comparison—what punishment is given for other crimes in the same jurisdiction that we think are more severe?

c.  Interjurisdictional comparison—what punishment is given for the same crime in other jurisdictions?

3.  White (dissenting)—proportionality is required, and if we examine all 3 factors, this punishment is ridiculous.  In the same jurisdiction, it’s more serious than the punishment given for rape and equivalent to that given for murder, and no other jurisdiction punishes possession so harshly.

C.  Death penalty
1.  Deterrence
a.  Sellin—provides very weak marginal deterrence at best

b.  Ehrlich study—evidence of deterrence, significant correlation b/w capital punishment and homicide rates b/w 1933-69. Results contested

c.  Van de Haag—there are some cases where the death penalty is the only effective deterrent.  See U.S. v. Fountainhead (p. 515).



2.  Possibility of error
a.  Bedau and Radelet—mistakes happen too frequently

b.  Van de Haag—risk of mistakes is a risk worth taking if we are saving more innocent lives than the lives lost.

3.  Discriminatory administration
a.  No consistent standards, the poor blacks who cannot afford an adequate defense comprise the majority of inmates on death row

b.  Van de Haag—discriminatory administration is not the fault of the punishment, but the fault of the courts meting out the punishment.  Nothing will be accomplished by abolishing the penalty itself.

4.  Sanctity of human life
a.  Killing the criminal accomplishes nothing, cheapens life

b.  Van de Haag—life becomes cheaper as we are kinder to those who take it.

c.  Barzun—self-defense analogy.  If we support one, we should support the other.

d.  Bedau—self-defense analogy is largely inappropriate.  Respect for human life is the justification for self-defense.  Difference b/w killing b/c your own life is in danger and having the govt. kill for the sake of punishment.

5.  Constitutional cases
a.  McGautha v. CA (p. 523) We need discretionary administration.  We don’t want bright line rules that do not individualize justice.

b.  Furman v. Georgia (p. 523)  Discretionary imposition of the death penalty is unconstitutional.

(1)  Brennan and Marshall—all capital punishment is unconstitutional. It doesn’t work as a deterrent a and the declining imposition of penalty by juries shows that it is inconsistent w/ evolving standards of decency.

(2)  Douglas—racial discrimination

(3)  White and Stewart—although racial discrimination had not yet been proved, argued that the 8th amendment forbids the such a serious penalty that is “so wantonly and freakishly imposed.”

(4)  Result of Furman—states bent over backwards to reform their death penalty statutes to meet constitutional standards.  35 states either adopted procedural guidelines or mandatory death penalty statutes.

c.  Gregg v. Georgia (p. 524)

(1)  Is death penalty per se a violation of the 8th amendment?

(a)  Given the reaction to Furman, the people love it.  Evolving standards of decency argument doesn’t work.

(b)  Appeal to conception of human dignity

i.  Retribution—penalty is instinctual for the cases so horrible that they seem to warrant it.

ii.  General deterrence—leave it to the state legislatures who are familiar w/ local conditions.

(c)  Not disproportionate punishment for murder

(2)  Are the Gregg guidelines constitutional?

(a)  Bifurcated procedure—separate determination of guilt and innocence from the sentencing stages, so that one issue does not infect the other.

(b)  Aggravating and mitigating circumstances—individualize justice.

(c)  Automatic appellate review—safeguard against freakish imposition.

c.  Sumner v. Shuman (p. 529)—Mandatory death penalty is unconstitutional.

d.  Lockett v. Ohio (p. 531)—Court struck down statute for not allowing enough mitigating circumstances.

e.  Coker v. GA (p. 532)—Death penalty is unconstitutional for rape.

f.  Callins v. Collins (p. 534)—Blackmun announced his change of view, admitting that the administration of the death penalty is inherently flawed.  Although public seems to desire and Constitution seems to permit the death penalty, it should not be administered at all because it cannot be consistently and rationally administered.

g.  McCleskey v. Kemp (p. 536) Announced results of the Baldus Study, which found that the race of both the perpetrator and the victim is VERY significant in death penalty cases.  Blacks who kill whites have the greatest likelihood of receiving death.  

(1)  14th amendment concern—study doesn’t indicate that the 14th amendment is violated. ( would have to show that the decision makers in his case acted w/ discriminatory purpose.

(2)  8th amendment concern—discretion is both fundamental and beneficial to the process.  Baldus study does not demonstrate a risk of racial bias significant enough to invalidate the role of discretion.

(3)  On a larger scale, worry about defeating the entire criminal justice system, prison and all, b/c of disproportionate effect on minorities.

VIII.  HOMICIDE—INTENTIONAL 

	Premeditation and Deliberation
	Voluntary Manslaughter

NY Section 125.20
	Diminished responsibility

	1st or 2nd degree murder

Commonwealth v. Carrol
People v. Anderson
	1.  Reasonable person would lose control

· statistically

· individualized (except excitability, alcoholism, IQ)

2.  Causing death

3.  Not within a reasonable cooling time

4.  Not cooled
	People v. Conley
Yale Murder Case


A.  Premeditation and Deliberation
1.  Commonwealth v. Carrol (p. 394) Man killed his schizo wife who occasionally beat their children in  heat of argument. Court upheld a 1st degree murder conviction which required premeditation and deliberation.  PA is a “not time is too short” for premeditation jurisdiction.  

2.  People v. Anderson (p. 399) Man killed 10 year old daughter of woman he’d been living with.  Gross killing—60 + wounds and post mortem lacerations.  Court reversed 1st degree murder conviction b/c no evidence for premeditation and deliberation absent (a) actions prior to killing, (b) no motive, (c) manner of killing indicative of preconceived design.  CA defines premeditation and deliberation in the dictionary sense of the words, rejecting the “no time is too short” doctrine.

3.  Convictions turn on the punishment for 1st degree murder in the jurisdiction (CA has death penalty, PA does not).  Premeditation fails to adequately distinguish b/w the really horrible crimes and the ones that should be mitigated.  THE DOCTRINE SUCKS,  to use the technical term.

B.  Voluntary manslaughter

1.  Provocation defense
a.  State v. Thorton (p. 405) Killing of adulterer or the equivalent in heat of passion will mitigate a murder charge in the absence of actual malice.

b.  Girouard v. State (p. 411) Verbal provocation is not enough to invoke the provocation defense.  See State v. Shane (p. 412).

c.  Maher v. People (p. 416) Reasonable belief of wife’s infidelity was not enough to justify provocation defense. Need to catch them doing the dirty deed.

d.  Issues

(1)  Validates violence against women

(2)  Suggests that men have a right to lose control; women don’t usually kill under the same circumstances

(3)  Rewarding the passionate as opposed to the calm at the expense of self-control

(4)  On the other hand, worry about removing the defense entirely (e.g., in case where a mother kills the person who rapes her child)

(5)  Some suggest that the protection issue is not misplaced, as we need more protection from the cold and calculated killer than the passionate

2.  The objective versus subjective standard

NY Section 125.25 (1) (a) allows affirmative defense if the ( acted 

under an extreme emotional disturbance for which there was reasonable  explanation or excuse, the reasonableness of which is to be determined from the viewpoint of a person in the defendant’s situation under the circumstances as he believed them to be.

Model Penal Code Section 210.3 (1) (b) is identical.   Two components:

(1)  subjective standard = emotional disturbance of the particular defendant.

(2)  objective standard = whether there is a reasonable explanation for the disturbance, not only according to the actor, but according to the ordinary citizen in the actor’s circumstances.

a.  People v. Cassassa (p. 420) killing woman whom he had dated only casually b/c she rejected him was too particular to ( to warrant mitigation.

b.  People v. Patterson (p. 421) court realized that mental trauma in past can justify mitigation

c.  Camplin (p. 427) appropriate to individualize for age.

d.  Issues

(1)  Individualization broadens the range of factors that can be considered in mitigation.  Jurors are allowed to make judgments that they otherwise might not make.  Turns on the moral, common sense judgments of jurors about when it is understandable to lose control

(2)  Possibility of abuse

C.  Diminished Capacity



1.  Case examples
a.  People v. Conley (p. 434) held that the malice necessary for a murder conviction could be rebutted not only by a provocation defense, but by evidence of a psychological disorder or voluntary intoxication. 

b.  Twinkie defense (p. 434) killer got reduced verdict of manslaughter for killing of CA mayor b/c he ate too many twinkies.  Heightened blood sugar can apparently have pretty volatile repercussions.  

c.  Yale Murder Case (p. 436) psychiatric testimony reduced brutal killing of ex-girlfriend into manslaughter w/ argument of a “transient situational reaction.”

2.  Issues

a.  Model Penal Code rejects diminished responsibility b/c it is entirely subjective.  While a subjective factor achieves the closest relation b/w criminal liability and moral guilt, it blurs the message that there a certain minimum standards of conduct to which everyone must conform

b.  Too prone to distortion and abuse.

c.  Alternate suggestion = let the psychological factors come in at the sentencing stage

IX.  HOMICIDE—UNINTENTIONAL 


	Negligence
	Recklessness
	Depraved Heart
	Felony Murder

	1.  Gross deviation from reasonable care

2.  Individualize (except heredity, excitability, IQ)
	1.  Negligence

2.  Awareness of risk
	1.  Recklessness

2.  Extreme indifference to life

· Gravity of harm

· Probability of harm

· Purposes
	1.  Predicate felony

2.  Agency theory

or

     Proximate cause

	Manslaughter 2 (Involuntary)
	Manslaughter 2 (Involuntary)
	Murder 2
	Murder 1 or 2

	NY Section 125.10
	NY Section 125.15
	NY Section 125.25 
	NY Section 125.25 (3) or 125.27 (vii)

	MPC 2.02 (2)(c)
	MPC 2.02 (2)(d)
	MPC 2.10.2 (1)(b)
	MPC 210.2 (1)(b)

(Rebuttable presumption of DH)


A.   Negligence—distinguishing civil and criminal liability

NY Penal Law Section 15.05 (4) A person acts with criminal negligence w/ respect to a result or to a circumstance described by a statute defining an offense when he fails to perceive a substantial and unjustifiable risk that such a result will occur or that such circumstance exists.  The risk must be of such nature and degree that the failure to perceive it constitutes a gross deviation from the standard of care that a reasonable person would observe in the situation.

NY Penal Law Section 125.10 A person is guilty of criminally negligent homicide when, w/ criminal negligence, he causes that death of another person.

NY Penal Law Section 125.15 A person is guilty of manslaughter in the 2nd degree when he recklessly causes the death of another person.

Model Penal Code Section 2.02 (2) (c) requires conscious awareness of the risk for a manslaughter conviction.  Section 2.02 (2) (d) provides conviction for lesser offense of negligent homicide when that actor fails to perceive a risk of death of which he should be aware.  Identical to NY.

1.  Commonwealth v. Welansky (p. 437)—club owner guilty of involuntary manslaughter for deaths resulting from lack of fire exits in club.  Criminal negligence in MA = wanton and reckless conduct.

2.  State v. Williams (p. 445)—Baby died from tooth infection when parents failed to take him to the doctor.  Court applied civil standard of negligence, which is considerably broader then the criminal standard.  Simple negligence = failure to exercise ordinary caution, or that which a man of reasonable prudence would exercise in similar conditions. Without the more stringent criminal standard that individualizes, court failed to consider that the parents were Indians living on a reservation, poor, little education, feared baby would be taken away from them by welfare agency if they took him to doctor.

B.  Depraved Heart—distinguishing murder from manslaughter

NY Penal Law Section 125.25 (2) A person is guilty of murder in the 2nd degree when, under circumstances evincing a depraved indifference to human life, he recklessly engages in conduct which creates a grave risk of death to another person, and thereby causes the death of that person.  Same under

Model Penal Code Section 210.2 (b). 

1.  Commonwealth v. Malone (p. 456) Where ( recklessly engaged in game of Russian Roulette, and chances of firing were at 60%, he was rightly convicted of 2nd degree murder.  Gravity and probability were high, purpose = IN HELL

2.  US v. Fleming (p. 460) appropriate to convict of 2nd degree murder where ( drove like a maniac down wrong side of road w/ blood alcohol of 0.315%.  Gravity and probability of harm were high, purpose = IN HELL.

C.  Felony Murder

NY Penal Law Section 125.25 (3) A person is guilty of murder in the 2nd degree when, acting alone or with one or more persons, he commits or attempts to commit robbery, burglary, kidnapping, rape, sodomy, sexual abuse, aggravated sexual abuse, escape, and in the course and in furtherance of the felony or of immediate flight therefrom, he, or another participant, if there be any, causes the death of a person, other than one of the participants, except that, where the defendant was not the only participant, it is an affirmative defense that he :

a.  Did not commit the homicidal act or in any way solicit, request, command, cause, or aid in the commission thereof; and

b.  Was not armed w/ a deadly weapon or other instrument likely to cause serious bodily harm; and

c.  Had no reasonable ground to believe that any other participant was armed with such; and

d.  Had no reasonable ground to believe that any other participant was likely to engage in conduct likely to result in death or serious injury.

Defendant may be guilty of murder in the 1st when the above-mentioned felonies are greater in degree.

Model Penal Code Section 210.2 (b) provides for a  rebuttable presumption of depraved heart when the actor is engaged or is and accomplice in the commission of, or attempt to commit, or flight after committing or attempt to commit robbery, rape, or deviate sexual intercourse by force or by threat of force, arson, burglary, kidnapping, or felonious escape.

1.  Basic doctrine

a.  Constructed depraved heart—mens rea is inferred from the felony itself.

b.  Several problems

(1)  proportionality is often violated

(2)  debate over whether deterrence is served

2.  Need to cabin the doctrine by

a.  limiting the nature of the felony

b.  causation rule

	California
	New York

	· Nature of predicate felony—inherently dangerous

· Causation rule = agency

· Merger doctrine
	· Statutory list of felonies

· Redline rule—cofelons can’t be victims

· Affirmative defenses


3.  Limitations on the nature of the felony—California cases
a.  People v. Phillips (p. 481)—felony murder is applicable only when the felonies are inherently dangerous in the abstract, not on the elements of the particular case.  Method by which CA limits the application of the rule. 

b.  People v. Smith (p. 488)—Creation of the merger doctrine, which states that the felony murder instruction may not be given when it is based upon a felony which is an integral part of the homicide, and which is included in fact within the offense charged. Felony murder cannot apply in child abuse, or other cases of assault—the whole law of homicide would be devoured by the felony murder rule if a prosecutor could get a homicide conviction for every assault that resulted in death w/o having to prove mens rea.

c.  People v. Burton (p. 491)—robbery can fall under the felony murder rule, b/c there is an independent purpose to acquire 

money or property, not just to cause harm.

4.  Causation

	Person killed
	Rule
	Killer

	police
	Almeida
	police

	cofelon
	Redline
	victim

	cofelon
	Canola
	victim

	cofelon
	Taylor
	victim


a.  Proximate cause theory (Almeida) = attaches liability under the felony murder rule for any death proximately resulting from the unlawful activity, irrespective of who does the killing and who is killed.

b.  Agency theory (Canola) = the doctrine of felony murder only applies where the killer is a felon or cofelon. The killing must occur in the furtherance of the felony.

c.  Redline Rule = in order to apply felony murder, the killing must have been done in the furtherance of the felony (agency rule), but the victim must be an innocent party.  Felony murder does not apply when the person killed is a cofelon.

5.  Other causation cases

a.  People v. Hernandez (p. 499) Felony murder conviction was upheld where policeman was killed by another policeman during course of gun battle w/ armed robbers.  Court interpreted NY statute in accordance w/ proximate cause theory, despite the fact that the statute seems to read like the Redline rule. 

b.  Taylor v. Superior Court (p. 503) A cofelon was killed by the victim of the robbery.  Felony murder could not apply b/c CA adopts agency theory.  Surviving cofelons are responsible under vicarious liability principles.  ( could be vicariously liable for any killing attributable to the intentional acts of his associates committed w/ a conscious disregard for life. There is no vicarious liability in NY.

X.  Causation

A.   Elements of causation =

1.  “But for” causation—action must be sufficiently direct cause of death

2.  Reasonably foreseen ultimate harm—within the scope of risk
3.  Responsibility will shift from the starting cause to the intervening cause when:
a.  there is intentional infliction of death by another free and voluntary person

b.  there was gross recklessness on the part of the victim, except where the agent created a risk to which (a) or (b) was not an unreasonable response.
B.  Cases

1.  People v. Acosta (p. 548)  Even if the helicopter pilots were negligent, their response to the car chase was not unreasonable.  But for the chase, the accident would not have happened, and the results were not extraordinary.

2.  People v. Arzon (p. 551) It was within the scope of  the (’s risk that if he started a fire, a fireman would arrive on the scene, and possibly be harmed as a result.
3.  People v. Kibb (p. 552) Left the drunk on the side of the road after robbing him.  It was within the scope of the risk that he might be hit by a truck—truck driver is not liable as intervening cause.  He had no reason to think there would be a body on the highway.
4.  People v. Warren-Lambert (p. 552) But-for causation is not enough, the consequences must be reasonably foreseen and within the scope of the risk taken.
C.  Intervening human actions
1.  People v. Campbell (p. 561) Voluntary suicide breaks the causal chain.  The person who suggested or encouraged it is not responsible.  Under NY Section 125.15, however, causing or aiding in the commission of a suicide is 2nd  degree manslaughter.

2.  Stephenson v. State (p. 564) ( was liable for the woman’s suicide b/c the attempted rape rendered her mentally irresponsible for her conduct.  General exceptions to the rule that the intervening actor breaks the causal chain = 

a.  not a free and voluntary actor (in terror, traumatized, etc.)

b.  underage

3.  Commonwealth v. Root (p. 573) Gross recklessness of drag racing partner brought about his own death—no liability.

4.  People v. Kern (p. 574) When the deceased was hit by a car in flight from a group of racist attackers, they were still liable, b/c they created the risk to which he reasonably responded.

5.  State v. McFadden (p. 575)  When an innocent party was killed as a result of a drag race, ( was liable even though his car did not physically contact the two that collided.  Foreseeable result + reckless behavior.

6.  Commonwealth v. Atencio (p. 577) Game of Russian Roulette where each pulls the trigger.  Survivors are liable for the death of the unlucky one—direct causation may be established by wanton and reckless conduct found in a joint enterprise.

XI.  ACCESSORIAL LIABILITY

	NY Section 20

Accessorial liability
	NY Section 115

Criminal facilitation
	Substantive Crime

	1.  Mens Rea 

2.  Causal significance
See MPC 2.06 (3)
	1.  Believes it probable that he is facilitating crime

2.  Causal significance


	1.  Mens rea

2.  Actus reus


NY Section 20.00 When one person engages in conduct which constitutes an offense, another person is criminally liable for such conduct when, acting with the mental culpability required for the commission thereof, he solicits, requests, commands, importunes, or intentionally aids such person to engage in such conduct.

NY Section 115.00 A person is guilty of criminal facilitation when, believing it probable that he is rendering aid to a person who intends to commit a crime, he engages in conduct which provides such person with a means or opportunity for the commission thereof and which in fact aids such a person to commit a felony.

A.  Mens Rea as to the actions of the principal
1.  Hicks v. US (p. 644) ( watched his friend shoot the guy.  Mere presence is not enough for accessorial liability—it would result in collective guilt.

2.  Regina v. Anderson (p. 647) Secondary party is not an accomplice if the act committed by the principal was not within the purpose of the accomplice.

3.  Wilson v. People (p. 649) Cannot be accomplice to crime if, acting as a “detective,” he never intended to aid in its commission, but only to reveal it to the authorities.  Mens rea is lacking.

NY Section 35.05 (1)  Unless limited by provisions defining the justifiable use of force, conduct which would otherwise constitute an offense is justifiable and not criminal when

such conduct is required or authorized by law or by a judicial decree, or is performed by a public servant in the reasonable exercise of his official powers.

4.  State v. Gladstone (p. 650) ( told undercover cop where he could get marijuana.  Knowingly facilitating a crime (i.e., through communication)  is not enough for accessorial liability.  Law requires that the accomplice act with a purposive attitude, and seek to bring about the result.   ( could be convicted under §115, not §20.

NY Section 40.05 Entrapment defense—It is an affirmative defense that the ( engaged in the proscribed conduct b/c he was induced or encouraged to do so by a public servant…seeking to obtain evidence against him for the purpose of criminal prosecution, and when the methods used to obtain such evidence were such as to create a substantial risk that the offense would be committed by a person not otherwise disposed to commit it.

See also Model Penal Code Section 2.13.
5.  People v. Luprello (p. 655)  ( conspired to have friends beat guy up to find out whereabouts of his girlfriend.  When his friends killed the guy, ( got 1st degree murder conviction even though he wasn’t even present at scene of the crime. CA court erodes the mens rea requirement, and imputes the mens rea of the principal to the accessory if he intentionally encouraged the act that resulted in death, and believed it probable that death would result.

B.  Mens Rea to the attendant circumstances—Johnson v. Youden (p. 659) Should not make an accessory liable for a strict liability crime.  Too great an extension of mens rea.

C.  Mens Rea as to result
1.  State v. McVay (p. 661) Can be accessory to a crime of negligence, even though involuntary manslaughter charge is unintentional.

2.  People v. Abbot (p. 662) ( liable for actions of drag-racing partner even though it was only his partner’s car that hit another and killed innocent bystanders.  W/o two parties, the race couldn’t have occurred, and both had the requisite mens rea

Model Penal Code Section 2.06 When causing a particular result is an element of an offense, an accomplice in the conduct causing such result is an accomplice in the commission of that offense, if he acts w/ the kind of culpability, if any, w/ respect to that result that is sufficient for the commission of the offense.

D.  Actus reus
1.  Wilcox v. Jeffrey (p. 666) STUPID case where the guy clapped for the jazz-playing illegal alien.  His actions were causal in that he publicized the event and clapped.  If only he had booed…Worry about increasing the criminal dragnet to the point where we can criminalize free speech.

2.  State v. Tally (p. 667) Judge could be accessory for stopping a telegram to warn of the killing.  Shows how weak the causal connection can be.

E.  Relationship b/w the liability of the parties— State v. Hayes (p. 671) ( could not be guilty of burglary b/c the principal was acting in detective role, and thus not liable himself.  Old rule of no guilty accessory w/o guilty principal.

NY Section 20.05 (2) Where the criminal liability of the ( is based upon the conduct of another person, it is no defense that the other person has not been prosecuted or convicted of any offense based upon the conduct in question, or has previously been acquitted thereof, or has legal immunity from prosecution therefor.

F.  Differences in degrees of culpability—Regina v. Richards (p. 679) Woman could not be convicted of felonious assault while the guys that she hired to do the actual killing got only misdemeanors (they wimped out).  Old rule of no difference in degrees.

NY Section 20.15  Where two or more persons who are criminally liable for an offense that is divided into degrees, each person is guilty of such degree as compatible w/ his own culpable mental state and w/ his own accountability for aggravating fact or circumstance.

G.  Accessory does not always have to be guilty of principal is—Quenn v. Tyrell (p. 681) Girl could not be an accessory to her own statutory rape.

Renunciation of accessory—NY Section 40.10  In any prosecution for a defense, other than an attempt to commit a crime, in which the (’s guilt depends upon his criminal liability for the conduct of another person pursuant to section 20.00, it is an affirmative defense that, under circumstances manifesting a voluntary and complete renunciation of his criminal purpose, the ( withdrew from participation in such offense prior to the commission thereof and made a substantial effort to prevent the commission thereof.

XII.  INCHOATE CRIMES
	Thought
	Preparation
	Preparation
	Proximity
	Act

	
	Solicitation
	Conspiracy
	Attempt
	

	not permitted to interfere too early
	1.  Intent

2.  Solicit
	1.  Intent

2.  Agreement

3.  Overt Act


	1.  Intent

2.  Proximity
	

	
	NY §100.00
	NY § 105.00
	NY § 110.00
	


A.  Attempts
NY Section 110.00 A person is guilty of an attempt to commit a crime when, with intent to commit a crime, he engages in conduct which tends to effect the commission of such crime.

Model Penal Code Section 5.01 (1) A person is guilty of an attempt to commit a crime if, acting with the culpability otherwise required for the commission of the crime, he (b) when causing a particular result is an element of the crime, does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part (c) purposely does or omits to do anything which , under the circumstances as he believes them to be, is an act or omission constituting a substantial step in the course of conduct planned to culminate in the commission of the crime.

Section (2) states that conduct which will constitute a “substantial step” must be strongly corroborative of the criminal purpose.

1.  General info—

a.  Attempts are specific intent crimes.  The actor must purpose the result; mere recklessness is not enough.  Alternative to attempt is NY Section 120.25 Reckless Endangerment—exhibiting a depraved indifference to human life, person recklessly engages in conduct which creates a grave risk of death to another person.

b.  Punish is usually equivalent to that for the consummated offense.

c.  A person who is Leningrad drunk cannot be guilty of an attempt under NY Section 15.25, b/c he cannot form the requisite intent.

2.  Mens rea—People v. Kraft (p. 585) Cannot be convicted of attempted murder if you did not intend the death of the victim.

3.  Proximity requirement—preparation versus attempt

a.  Commonwealth v. Peaslee (p. 593) When preparation comes very near to the accomplishment of the act, the intent to complete it renders the crime so probable that the act will constitute an attempt.

b.  People v. Rizzo (p. 596) When the cop stopped the robbers while they were still driving around and looking for the victim, it was too soon to  get them on attempt. Rizzo rule (NY)= person must come “dangerously near” to the consummation of the offense in order for there to be an attempt. 

c.  US v. Schoof (p. 596) He hadn’t yet entered the premises where the espionage would be effectuated—too soon for attempt.

d.  Stonehouse (p. 599) Husband faked his death and left the country w/ fake ID—he was simply waiting for his wife to join him.  Having done everything possible to complete the offense, attempt requirements were satisfied.

Abandonment—NY Section 40.10 (3) Under circumstances manifesting a voluntary and complete renunciation of his criminal purpose, the ( must avoid the commission of the crime attempted by abandoning his criminal effort and, if mere abandonment was insufficient to accomplish such avoidance, by taking further and affirmative steps which prevented the commission thereof.

4.  Alternatives to the proximity approach

a.  State v. Young (p. 601) Court permitted the criminalization  of an innocent act w/ a criminal purpose—entering a high school w/ intent of disrupting peace.

b.  The law criminalizes preparatory acts in other areas:

(1)  burglary

(2)  attempted burglary

(3)  possession of burglar tools

(4)  common law assault

c.  Question of whether the inchoate laws are preventative detention in disguise, allowing police to detain people prior to criminality.  Answer = they still get trial where criminal intent must be proved BRD.  

d.  McQuirter v. State (p. 604) Racist, racist, racist.  Guy came nowhere near attempted rape.  Papachristou all over again.

e.  Stalking cases—Worries about removing early intervention techniques played out where it is absolutely necessary.  NY Section 120.13 is a menacing statute, that strikes a more sensible balance b/w early intervention and Papachristou concerns by enumerating the types of behaviors that warrant criminality.

f.  Model Penal Code cases( rather than treating proximity as a separate prong, MPC treats it as probative.  Proximity goes to the showing of intent.  Shifts emphasis away from what remians to be done to what has already been done  Much less stringent requirement than Rizzo.

(1)  US v. Jackson (p. 610) Caught the (’s as they were driving past the bank, w/ all the materials in the car.  Attempt satisfied under MPC. 

(2)   US v. Mandujano (p. 615)  Efforts to get heroin to sell were enough for attempt.

(3)  US v. Joyce (p. 616) No attempt b/c he never showed the money for the drug sale.

B.   Solicitation
NY Section 100.00  A person is guilty of criminal solicitation when, w/ intent that another person engage in conduct constituting a crime, he solicits, requests, commands, importunes or otherwise attempts to cause such a person to engage in such conduct.

Note: NO facilitation liability in CA.

1.  Solicitation is by its nature abortive—it is meant for cases where the crime does not occur (no accessorial liability), and there is no proximity (no attempt), but there is clear culpability.

2.  State v. Davis (p. 617) Wife and lover made the mistake of soliciting an undercover police officer to kill her husband.  Court can’t convict them of attempt, but criminal solicitation would work.

3.  Presents free speech problem—engaging in subversive advocacy to publicly criticize the government for wrongful activity is permitted.

C.  Impossibility
NY Section 110.10  If the conduct which the person engages in otherwise constitutes an attempt, it is no defense that the crime charged was factually or legally impossible of commission, if such crime could have been committed had the attendant circumstances been as such person believed them to be.

Model Penal Code Section 5.01 (a) Same as above.


1.  NY cases

a.  People v. Jaffe (NY p. 623) ( could not be convicted of attempt to receive stolen property if the property was not actually stolen.  Court distinguishes factual and legal impossibility on the basis of intent.  Frames intent according to what the actor does, rather than what he believes, thus confusing intent with knowledge.

(1)  legal impossibility—where the attempt would not have been a crime had it been effectuated—precludes liability.

(2)  factual impossibility—where act would have constituted an attempt had it been consummated—is no defense.

b.  People v. Dlugash (NY p. 625) ( guilty of murder although the victim may have already been dead when he shot him.  NY court overrules Jaffe, eliminates the distinction b/w legal and factual impossibility—impossibility is no defense under 110.10.

2.  Federal cases

a.  US v. Berrigan (p. 630) ( believed he was sneaking letters into and out of prison in violation of federal law, but warden knew the whole time.  Court preserved the Jaffe distinction, classified the case as one of legal impossibility, and reversed conviction.

b.  US v. Oviedo (p. 632) ( thought that he was selling heroin, substance was some other compound.  No liability, court refused to punish for mere thoughts.

D.  Conspiracy
NY Section 105.00  A person is guilty of conspiracy when, with the intent that conduct constituting the crime be performed, he agrees with one or more persons to engage in or cause the performance of such conduct.

1.  General points

a.  Conspiracy does NOT merge with the consummated offense as do the other inchoate crimes.  That is, a person gets a conspiracy conviction on top of the conviction for the act.

b.  Idea is that people are much more dangerous in groups.

c.  Advantages:

(1)  Easier to prosecute a mass group—they don’t all have to commit the act

(2)  Hearsay admissible for statements made pursuant to and in furtherance of the conspiratorial objectives. Note: Krulewitch (p. 720) no hearsay advantage b/c statements made after objectives had either failed or been achieved.

(3)  Venue advantage—can prosecute anywhere that the conspiracy has taken place

(4)  Statute of limitations advantage

(5)  Pinkerton rule advantage

d.  Disadvantage = erodes notions of personal culpability

e.  Limitation = requires intent + agreement + overt act.  Every conspirator must intend to commit or cause the commission of the consummated offense.

2.  Renunciation—NY Section 40.10(4) Where the crime contemplated was not committed, it is an affirmative defense to a conspiracy charge that, under circumstances manifesting voluntary and complete renunciation of his criminal purpose, the defendant prevented the commission of such crime.  Short form = affirmative announcement + stop the offense.  MPC §5.03 (7)(c) is identical.

3.  Pinkerton Rule (p. 734) Two brothers in conspiracy, one of brothers was in jail when the substantive offense for which he was convicted occurred.   Could not get accessorial liability (need mens rea + causation).  Court ruled that conspirators, by virtue of their involvement in the conspiracy, can be convicted for the substantive offense committed by their co-conspirators.  Conspirators become an automatic accessory to all the crimes committed in furtherance of the conspiratorial objective.

a.  US v. Alvarez (p. 740) Murder judged to be reasonably foreseeable consequence of drug conspiracy.  ( got murder conviction w/o mens rea.

b.  NO Pinkerton liability in NY—must have Article 20 ingredients for accessorial liability.

c.  NO Pinkerton liability in CA—but it’s easier to get an accessory charge, only need act to be reasonably foreseeable.

4.  Actus reus requirement = agreement
a.  Interstate Circuit (p. 743) question was whether movie theaters agreed with each other to violate anti-trust laws. Conspiracy can be inferred from collaborative behavior—express agreement or communication b/w conspirators is not necessary provided that there is a tacit agreement reached w/o communication.

b.  US v. Alvarez ( 747) Case of the poor Spanish guy who “smiled and nodded” that he would be present at the marijuana unloading site.  Illustrates how attenuated the agreement requirement has become.

5.  Mens rea requirement = intent
a.  People v. Lauria (p. 753) ( ran an answering service, he knew that some of his customers were prostitutes.  Knowledge was not enough to get conspiracy charge w/ prostitutes.

(1)  Intent to participate in the conspiracy can be inferred from knowledge when:

(a)  purveyor of illegal goods has a stake in the venture

(b)  no legitimate use for the goods or services exists

(c)  volume of business is grossly disproportionate to legitimate demand

(2)  Whether knowledge is enough can depend on the nature of the act

(a)  US v. Falcone—knowledge that sale of yeast and sugar would be used for illegal purposes not enough, b/c products not dangerous in themselves.

(b)  Direct Sales v. US—knowledge by wholesaler that drugs were being used by doctor for illegal purpose was sufficient, b/c drugs are dangerous.

b.  US v. Feola (p. 762) ( held guilt of aggravated assault on police officer who were acting as undercover drug buyers.  Mistake was not relevant to guilt, but jurisdictional only—enough that they  knew that they were assaulting someone.  

c.  Justice Hand argues that we should draw the line b/w being liable for a strict liability crime, and conspiring to violate a strict liability crime when you don’t have the knowledge.

6.  Wheel conspiracy rationale—Kotteakos rule (p. 764)  court could not find a single conspiracy in an illegal loan operation where the only thing that the actors had in common was their connection with a central conspirator.  For a single wheel conspiracy to exist, those people who form the wheels spokes must have been aware of each other and must do something in furtherance of some single, illegal enterprise.

7.  Chain conspiracy rationale—Blumenthal rule (p. 767) court found a single conspiracy in a whiskey operation where a distributing company sold large amount to two people, who then sold to two others at local level.  Even where persons are unknown to each other and have never been in contact, a conspiracy can exist b/w them if the scheme which is the object of the conspiracy depends on the successful operation of each link of a chain.  Key = interdependence.  See also US v. Bruno (p. 769).

8.  Wharton rule—Gerbadi v. US (p. 774) Man and woman charged w/ conspiracy to violate the Mann act (prostitution).  Woman cannot be guilty of conspiracy b/c she is in the protected class of the statute.  Man cannot get conspiracy charge either b/c of Wharton rule = if the target crime is itself conspiratorial in nature, the preliminary agreement b/w the parties to commit the offense is not indictable.

9.  One-party conspiracies—possible when the agent thinks that he has an agreement w/ another to commit a crime.  See Garcia (p. 777) where ( was guilty of conspiracy when the only person that she conspired with was an undercover agent who had no intention of committing a crime.

10.  RICO
a.  Requirements

(1)  Enterprise = have to know in general that there is some integrated effort, a larger transaction.

(2)  Pattern of racketeering = each person must have committed two or more acts of racketeering

b.  US v. Elliot (p. 786) Number of different agreements b/w different actors, w/ one central criminal (Hawkins).  Crimes ranged from stealing meat to murder.  Common goal = making money through criminal activity.  Everyone got RICO violation except poor little Elliot (all he did was steal the meat and do a little jury tampering).

c.  Advantage of RICO—successfully attacks organized crime.  White collar criminals get through the cracks of conventional conspiracy doctrine b/c so well organized, no one knows about anyone.

d.  Disadvantage—totalitarian doctrine of mass guilt.  Assimilates larcenists with murderers.

11.  Changes in conspiracy law since the common law:

a.  Overt act requirement—must move into the preparation stage.

b.  Object of the crime must be a crime.  See Shaw (p. 294).

c.  Degree of conspiracy is determined by the target crime.

d.  Ignorance of law no longer applies—you don’t have to know that you’re involved in a conspiracy.  Only have to intend the act.

e.  One party conspiracies are OK—fact that one party didn’t have the intent or is immune from prosecution is irrelevant.

XIII. DEFENSES
	Justification (NY 35.05)
	Excuse (NY 40.00)

	· Self-defense             NY 35.15

· Defense of 3rd person 

· Defense of property

· Premises (burglary) NY 35.20

· Arrest                     NY 35.30

· Necessity                NY 35.05 (2)
	· Duress          NY 40.00

· Intoxication  NY 15.25

· Insanity         NY 40.15


A.  JUSTIFICATION
	Necessity   35.05 (2)
	Self Defense  35.15

	· Balance of evils

· Legitimacy of means
	Reasonable belief 

· imminent attack

· proportional force

· necessity


1.   Self-defense
NY Section 35.15 Person may use physical force when and to the extent he reasonably believes such to be necessary to defend himself or a 3rd person from what he reasonably believes to be the use or imminent use of unlawful physical force by such other…

Model Penal Code Section 3.04 Use of force is justifiable when the actor believes that such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by such other person on the present occasion. Note: If belief was wrong, then person may be convicted for the type of homicide that requires only negligent or reckless intent.

a.  General 

(1)  Must have reasonable fear of imminent harm—don’t allow paranoid fears to serve as a basis.

(2)  In determining what force is proportional and whether it was necessary, must individualize to some extent.  Reasonably perceiving and responding to a threatening situation does depend on the individual to a degree.

b.  People v. Goetz (p. 801)  Asshole blows four black kids away on the subway when they approach him for $5.  No weapons displayed.  He had been mugged before, wasn’t going to let it happen again.  Stated that purpose was to kill them.

(1)  Reasonable belief = objective standard + subjective evaluation of individual’s circumstances and prior history.  Example = reasonable person who has been mugged before.

(2)  No imperfect self defense in NY—where self-defense is not reasonable, some jurisdictions will mitigate down.

(3)  Here, seems as though jury imposed a reasonable racist standard.

c.  Battered Woman’s Syndrome
(1)  State v. Kelly (p. 814)Expert testimony is critical to the jury’s understanding of self-defense.  Relevance of testimony:

(a)  The instant at which the woman kills may not meet the requirements of proportionality and necessity if viewed in isolation, w/o knowledge of history of abuse.

(b)  Cyclical pattern of abuse clarifies jury’s understanding of why she does not leave her husband instead of kill.  Not leaving is not always unreasonable—e.g., no social or family support, threats of greater harm if she leaves, children, etc.

(c)  Bears on credibility—whether she honestly believed she was under threat.

(d)  Bears on reasonableness—court allows testimony as to whether lethal force was necessary, but not on the imminence requirement.  States that jury doesn’t need expert testimony to decide the issue.

(2)  State v. Norman (p. 826) Dehumanizing treatment, prostitution, death threats, etc.  She shoos him while he’s sleeping.  Problem w/ imminence requirement.  Lower court = “continuous reign of terror” shows the imminence, response to it was not unreasonable.  High court reverses = imminence means immediate, and the guy was sleeping.  Don’t want to exculpate if killing wasn’t absolutely necessary.

(3)  Problems w/ BWS defense:

(a)  Testimony often bears on learned helplessness theory, but when she kills her husband she doesn’t appear helpless.

(b)  Feminist critique = codifies the demeaning attitude towards women.

(c)  To what other syndromes will we extend the rationale? (Holocaust syndrome, Battered Child’s Syndrome)

d.  Defense of 3rd person
e.  People v. Young (p. 836) ( reasonably believed there was unjust aggression on 3rd party, problem was that the assailants were undercover cops making an arrest.  3rd party had no right to resist arrest under NY 35.27.  “Alter ego” or “other person’s shoes doctrine” = actor must put himself in position of 3rd party being attacked.  If he had no right to resist, neither do you.  If you are going to rescue, you do it at your own peril.

f.  NY no longer accepts Young.  Whether defense of 3rd person is justified is judged according to the reasonableness of the belief that such defense was necessary (35.15).

e.  Accidental injury of 3rd party—People v. Adams (p. 837) If person acts reasonably in self-defense, and accidentally kills or injures a 3rd person, the self-defense privilege will extend to relieve him of liability, unless the killing was negligent or reckless.

f.  Retreat 35.15 (2)(a)—cannot use deadly force if escape is possible, not necessary to kill if you can retreat.  Exception = no duty to retreat from dwelling place.

g.  Initial aggressor 35.15 (1)(b)—you lose your self-defense privilege if you initiate the attack.  Exception = if actor has withdrawn and communicated withdrawal but the other person persists w/ use or threatened use of force. Note: no longer the case that privilege still exists if actor is initial aggressor, but the other person escalates the use of force beyond that which the actor initiated.  Someone that aggresses does so at his own peril.  See US v. Peterson (p. 842).

2.  Defense of property

NY Section 35.20 (2) Any degree of physical force, other than deadly force, is permitted to prevent what person reasonably believes to be the commission or attempted commission of trespass.  Deadly force is permitted to prevent or terminate the commission of burglary.
a.  People v. Cebalos (CA p. 846) ( set up trap, hit burglar.  Issue of protecting property w/ deadly weapon when owner not present.  CA court says conduct not justified merely b/c it would have been had he been present and had reason to fear great harm. In CA, use of deadly force OK to prevent a felony only where felony is forcible and atrocious crime.  Burglary doesn’t always fit into that category.  Note: NY still wouldn’t have excused in Cebalos b/c requirements of imminence and proportionality are not met when owner’s not present.

b.  Yoshihiro Hattori killing (LA p. 851) Case of the Japanese boy in the Halloween costume, came onto ( property.  Wife scared, husband shot him.  The typically racist Louisiana jury said self-defense OK.  Surprise, surprise.  I just love my state.

3.  Arrest Defense
NY Section 35.30 Officer may use deadly force to prevent escape or to defend himself or 3rd person from use or imminent use of unlawful force only where: 

(a)  offense committed or attempted was a felony involving use or attempted use of force, or—in 1st degree only— kidnapping, arson, or burglary.

(b)  offense committed or attempted was felony and, in course of escape or resisting arrest, person is armed w/ deadly weapon.

(c)  regardless of offense committed, use of deadly force is necessary to defend police officer or another person from what the officer reasonably believes to be the use or imminent use of deadly force.

a.  Durham v. State (p. 852) Suspect  guilty of illegal fishing (misdemeanor), attempted to escape and used force against the officer.  Officer shot him.  Indiana court said deadly force not permitted if ( was fleeing, but not resisting.  B/c resisting, deadly force OK.

b.  Tennessee v. Garner (p. 853) ( officer killed suspect fleeing burglary scene when officer knew that suspect was unarmed.  Suspect had only stolen $10.  Supreme court strikes down TN statute permitting deadly force against fleeing suspects—deadly force OK only where suspect poses threat of serious harm to officer or 3rd party. 

(1)  Papachristou problems all over again w/o imposing limit.

(2)  Uncircumscribed use of deadly force by officers is death penalty w/o a judge or jury.  Given that we’re skeptical about death as a punishment when a felon has had a full trial, we don’t want to permit the unreviewable use of force by potentially racist officers.

c.  NY Section 35.27 “No hit rule” Whether arrest is authorized or not, suspect must not use force against the arresting officer. Rationale = rather than escalating violence, where officer would then be permitted to use deadly force, resolve issues in court.

d.  NY Section 35. 30(4) “Citizen’s arrest”  Private person can use physical force, other than deadly force, to effect arrest or prevent escape of someone that he reasonably believes to have committed an offense and who has in fact committed the offense.  May use deadly force only to: 

(a)  defend self or 3rd person from use or imminent use of deadly force.

(b)  effect arrest of someone who has committed murder, 1st degree manslaughter, robbery, or rape, and who is in immediate flight therefrom.

US v. Hillsman (p. 857) Undercover agents were filming a funeral, gunfire broke out b/w mourners and agents, who started to leave the scene.  ( shot at car.  IN gave no defense, no citizen’s arrest if felony has not actually been committed.  Do it at your own risk.

4.  Necessity
a.  People v. Unger (p. 860) (, in jail for auto theft, escaped from prison when he was threatened w/ homosexual rape.  He’d been raped before.  Court says that he meets the balance of evils requirement—astonishing commentary on the prison system.  Allows defense despite fact that ( did not meet all of the Lovercamp factors:

(1)  specific threat of death

(2)  no time to complain to authorities, or history of futile attempts

(3)  no time or opportunity to resort to the courts

(4)  no evidence of violence towards prison personnel in course of escape

(5)  prisoner immediately reports to the proper authorities when he has attained position of safety.

(6)  Problems w/ above factors = following the appropriate grievance procedures doesn’t always seem to work.  Report a rape to prison authorities, and prisoner is likely to be singled out for more frequent and more serious rapes in future.

b.  US v. Schoon (p. 871) No necessity defense for indirect civil disobedience.  Balance of evils never satisfied b/c actions will not affect change, lacks immediacy.  Means not OK, b/c you cannot break the law when there are legitimate alternatives.  

(1) Categories of disobedience: 

(a)  Political trial (Socrates)

(b)  Refusal to obey unjust law (Thoreau—wouldn’t pay taxes b/c he believed that slavery was wrong).  Make statement that you won’t be the instrument of injustice.

(c)  Public, non-violent civil disobedience (Ghandi, King)  Citizens change societal values through such activity.

(d)  Obstruction (Schoon)

(e)  Revolution or terror


(2)  Civil disobedience—necessity defense might undermine the purpose of making people see the injustice so that the law is transformed.

(3)  NY 35.05 (2) adds qualification that whenever evidence of justification is offered, court shall rule as a matter of law whether the claimed facts and circumstances would constitute an offense.  Civil disobedience cases would never get to the jury.

c.  Miscellaneous “no defense” cases

(1)  homelessness (Williams p. 865)

(2)  handing our needles to prevent HIV (Leno p. 865)

(3)  marijuana for medicinal purposes (Hutchins p. 866)

d.  Regina v. Dudley and Stephens (p.876) 

(1)  British law—no necessity defense.  Resolve at level of prosecutorial discretion, sentencing, pardon.

(2)  US—necessity defense.  Need legitimacy  of means = lottery, consent.  See US v. Holmes (p. 876).

(3)  German—excuse defense, coercion by the circumstance.  Killing the innocent is never justified.  Allow jury to make moral judgments about when it’s excusable.

B.  EXCUSE
	Necessity 35.05 (2)
	
	Excuse 
	

	
	Duress 40.00
	Intoxication 15.25
	Insanity 40.15

	1.  balance of evils

2.  legitimacy of means
	1.  Coercion

2.  Reasonable person couldn’t resist
	1.  Only where it negatives requisite intent

2.  No defense to recklessness 

15.05 (3)
	1.  Mental disease or defect

2.  Lack capacity to know/appreciate

· nature of act

· act was wrong


1.  General classes

a.  involuntary act—epilepsy, etc.

b.  deficient but reasonable actions

(1)  cognitive—mistake, accident.  Generally not exculpatory, mitigating b/c lack mens rea for offense.

(2)  volitional—duress

c.  irresponsible actions—insanity

2.   Duress
NY Section 40.00 (1) Defense of duress where person coerced to do so by use or threatened use of unlawful force upon him or a 3rd person, which force or  threatened force a person of reasonable firmness in his situation would have been unable to resist. (2) Defense not available where actor intentionally or recklessly placed himself in the situation.

Model Penal Code Section 2.09 Same as above, without the requirement that the use or threatened use of unlawful force be “imminent”

a.  State v. Tuscano (p. 896) ( made fraudulent insurance claim for a gambling debtor who threatened his family.  Didn’t go to police, worried about increasing risk of harm.  Gun wasn’t to his head.  Harm wasn’t imminent.  Trial court says subjective terror isn’t enough—reasonable person might have resisted.  Higher court notes that this was a minor offense.  Let the jury decide the issue of reasonableness.

b.  People v. Romero (p. 900)Court allowed BWS evidence to come in on defense of duress, where ( committed robbery at her batterer’s insistence. BWS testimony is relevant to credibility and to support testimony that she had an honest and objectively reasonable belief that her act was necessary to prevent imminent threat of greater harm.

c.  US v. Fleming (p. 907) ( was a captured military officer who collaborated w/ the enemy after he was threatened w/ the “caves,” no food or water, etc.  Court says that the danger was not immediate, and notes that the enlisted men resisted the threats.  Held him to a higher standard of morality b/c he was an officer.  May have come out differently had it been a civilian case.

d.  US v. Contento-Pachon (p. 909) ( transported cocaine under threat that traffickers would kill his wife and kid if he didn’t cooperate.  Didn’t go to police b/c suspected that the Colombian police were paid off by the drug traffickers. 9th circuit said that two elements of the defense of duress were immediacy and inescapability of the threat.  Enough evidence here to go to the jury.

e.  “Brainwashing” case of Patty Hearst—she was locked in a closet, raped, etc.  Eventually developed relationship w/ her aggressors and didn’t escape when she had the opportunity.  Assisted in robberies, etc.  CA court refused to allow an expanded coercion defense—people could start using their horrific backgrounds as excuses for criminality.

f.  Miscellaneous points

(1)  No duress defense in use of force to protect property.

(2)  Juries generally do not accept duress defenses when the actor kills or another person at the command of another.  There is often no balance of evils, expect people to resist.  Mitigate, but not exculpate.

(3)  Principal who places the actor in duress is liable for the crime.

(4)  NY 40.00 does NOT include coercion by circumstance (e.g., breaks go bad, and driver will either have to run off the road or run over two pedestrians…no duress defense.)

3.  Intoxication 

a.  Involuntary intoxication—Regina v. Kingston (p. 913) ( was drugged and enticed to sexually assault a boy.  Court of Appeals said that ( cannot be blamed for involuntary intoxication, so mens rea must be lacking.  House of Lords overrules.  States that relevant question is whether the ( was capable of forming the requisite intent.  He may have been disinhibited, but knew what he was doing.  Let evidence of involuntary intoxication come in at the sentencing stage.  Cannot permit defense as a matter of law w/o opening the door to abuse.

b.  Voluntary intoxication 

NY Section 15.25 Intoxication may be defense whenever it negatives an element of the crime charged.

NY Section 15.05 (3)  A person who creates a risk but is unaware thereof solely by reason of voluntary intoxication acts recklessly, despite the lack of actual awareness.

Model Penal Code Section 2.08 Same as above.

(1)  Roberts v. People(p. 917) ( convicted of assault w/ intent to kill, even though drunk.  Drunkenness must negative the intent to be exculpatory.  Two limitations:

(a)  result of intoxication must be hallucination, not mere disinhibition.

(b)  if actor forms intent prior to intoxication, no defense.

(2)  People v. Hood (p. 918) Drunk as a skunk ( charged w/ assault w/ a deadly weapon on a police officer.  Rather than allowing the defense, CA court classifies the crime as one of general intent, requiring that he be held to the standard of a reasonable sober person.  Gravity and probability of harm = high, purpose = resisting a lawful arrest, IN HELL.  Note: NY 120.00(2) and (3) classify assault as having an element of recklessness or negligence.  According to 15.05 (3), Leningrad drunk does not exculpate for crimes of recklessness.

(3)  State v. Stasio (p. 922) Intoxication was no defense for assault w/ intent to rob, even though the crime is specific intent.  NJ Court eliminates the distinction b/c general and specific intent crimes insofar as the distinction is relevant to an intoxication defense.  Intoxication will only be a defense where ( is an unconscious stupor.

(4)  State v. Cameron (p. 926) NJ court makes it even more difficult to exculpate on evidence of intoxication by requiring a “prostration of the faculties.”

(5)  Britain—if intoxication is a valid defense to a crime, you’re still guilty of a separate charge of criminal intoxication.  Basically same thing as NY Section 120.20 and 120.25 Reckless Endangerment.  If ( cannot be convicted of an attempt b/c of drunkenness, can get him for reckless endangerment.

4.  Insanity
Mental disease or defect (psychoses not neuroses)

	M’Naghten
	Irresistible impulse
	Durham
	ALI

	1.  Lack knowledge of:

· nature of act

· legality or morality of act
	1.  Lack knowledge of:

· nature of act

· legality or morality of act

OR
	All that is required is that act be the product of a mental disease or defect (simple causation).
	1.  Lack knowledge or appreciation of:

· nature of act

· legality or morality of act

OR

	
	2.  Unable to adhere to law b/c of irresistible impulse


	
	2.  Lack substantial capacity to conform conduct to the law



	Causation
	Causation
	Causation
	Causation


a.  How does punishing the insane comport w/ principles of criminal law?

(1)  Deterrence—insane lack the capacity of self-regulation.  If they cannot take the law into account before they act, it makes no sense to punish them.

(2)  Retribution—they lack the capacity that we associate w/ moral agency, making it difficult to view them as blameworthy.

(3)  Protection—sometimes a relevant concern.

(4)  Reform—prison is not the place to treat the mentally ill.  Although, it is questionable whether or not asylums are that much different.

b.  General points

(1)  In US, you cannot be tried if you are mad as a hatter, nor can you be executed if insane.  Rationale = we want people to understand that they are being punished.

(2)  The mentally ill do not always want to invoke the insanity defense:

(a)  stays are usually much longer in hospitals

(b)  more stigma associated w/ being crazy than criminal

c.  M’Naghten Rule
(1)  M’Naghten’s Case (p. 932) ( was a paranoid schizophrenic who intended to kill Sir Robert Peel, but killed secretary to prime minister of England instead.  Thought the Tories were after him and that Peel wanted to kill him.  Political climate at the time = get him!  House of Lords do not want to abolish the insanity defense—emphasizes notions of personal responsibility, which provide restraints on state power. 

M’Naghten test focuses on cognition:

(a)  don’t know the nature of act (think you’re squeezing an orange when you’re strangling a person)

(b)  no operative knowledge that what you’re doing is wrong.

(2)  State v. Crenshaw (p. 937) ( was motivated to kill his wife by the Moscovite religion, which permits men to kill adulterous wives.  No ground for his suspicions, he was paranoid.  Court does not want to allow broadly shared cultural traditions to serve as basis for exculpation.  Cannot dilute insanity to cultural convictions.

(3)  State v. Cameron (p. 941) ( stabbed his wife to death under a “deific decree.”  God told him to do it—she was satan.  Not the same case as above.  This guy’s crazy, not an issue of his moral convictions.

(4)  Problem w/ M’Naghten rule = psychiatrists disagreed with the cognitive conceptualization of insanity.  The lack of knowledge is not what’s relevant.  Problem of identification with others, detachment from reality.

d.  Irresistible impulse—developed out of sense that M’Naghten neglected volitional impairments, where people know what they’re doing but lack the will to resist.

Problems w/ irresistible impulse test:

(a)  no scientific way to measure a person’s capacity for self-control

(b)  impossible to distinguish resistible from irresistible impulses

(c)  places a defect of passion into the defense that is not usually present in cases of insanity, most of which involve a lack of affect.

(d)  psychiatric evidence about volition will be too confusing to jury.

(e)  There is considerable overlap b/w a psychotic person’s ability to understand and control his behavior.  The person who is really crazy will fail both tests, rendering the volitional prong superfluous.

e.  Durham—all that is required for an insanity acquittal is that a mental disease or defect caused the behavior in question.

(1)  The flip-flop case—a hospital diagnosed a disorder as a mental disease, when a few days prior it had said that the disorder was not appropriately classified as such.

(2)  Problems

a.  Too broad

b.  Took away the function of the jury, too much weight on psychiatric testimony—cases were decided according to psychiatrists classification of the actor’s state of mind.

f.   ALI 

(1)  Relevant changes

a.  addition of “appreciation” to M’Naghten’s cognitive formulation.

b.  “lack of substantial capacity to conform conduct to the law” is a reformulation of the irresistible impulse doctrine.  It accounts for volitional defects without reducing them into passionate breaks.

(2)  The Hinckley aftermath— US v. Lyons (p. 949) ( was a narcotics addict, and claimed insanity defense on ground that he couldn’t resist taking the drugs b/c of his addiction.  5th circuit eliminated the volitional prong from the ALI formulation of the insanity defense.  

g.  The Hinckley trial

(1)  Facts = troubled kid who lives in the world of Taxi Cab, wants to marry Jodi Foster, and kill President Carter.  Parents throw him out. Attempts to assassinate Reagan.  

(2)  Prosecution and defense experts came up with entirely different evaluations when they had the same opportunities to question the same individual.

(a)  Interview techniques may have differed—defense experts approach him like good, sympathetic therapists, while prosecutors approach in an adversarial manner and get different reaction.

(b)  Debate over whether symptoms are evidence of personality disorder or psychosis.  Psychiatrists agree about 80% of the time.

(3)  Outcome in borderline cases often depends on the jury’s philosophical conception of the mentally ill:

(a)  organisms = sick, no longer humans

(b)  personality problems = bear responsibility.  Skeptical of dehumanizing people by calling them psychotic.

h.  Application of the tests—State v. Green (p. 959) ( killed a police officer.  Long history of psychiatric illness, attacks on family members.  Father had left him on his own after family member’s failed attempts to house him.  Family and experts all agree on psychosis.  Police officers testify that he was coherent and cooperative.  Problem w/ psychotics = they can appear perfectly normal one minute, and crazy the next.  TN court, using ALI standard, says that even if he appreciated the wrongfulness of his actions, he lacked the capacity to conform his conduct to the law.

i.  Should the insanity defense be abolished?
(1)   State v. Strasburg (p. 966) Supreme Court of Washington stated that it is unconstitutional to abolish the insanity defense.  Must allow the evidence, in some form, to come in.

(2)  State v. Korell (p. 967) Montana court allowed evidence in only insofar as it negates the requisite mens rea of the crime charged.  “Guilty But Mentally Ill” (GBMI) alternative = person found guilty, but is automatically hospitalized upon conviction.  Functionally the same as the insanity defense—tends to result in more dismissals based on an incompetence to stand trial.  

(3)  Weintraub’s position—we’re all victims of our unconscious.  Not much difference b/w the bad and the sick.  We are all not responsible in some way—we should just change the system to focus more on reform of all criminals alike.  Not much difference b/w a prison and an asylum anyway.

(4)  Shifting the focus to socioeconomic deprivation:

(a)  criminality is often reasonable for the poor, tragically enough, but it is not psychotic.

(b)  most of the economically deprived do not commit crimes.

j.  What counts as mental disease?
(1)  State v. Guido (p. 973) Case of BWS.  ( wanted to leave her abusive husband, he wouldn’t let her, she shot him. Defense of “temporary insanity.”  There was a misunderstanding among the defense attorneys as to what constituted a mental disease under the insanity standard.  As a result, they classified her as sane, then reclassified her as insane once they had the proper understanding of the standard.  Prosecutors made claims of fraud.  Higher court reversed conviction—there was no evidence of dishonesty, just a misunderstanding of the standard.

Problem = characterizing BWS as a type of insanity ignores the justifiability and reasonableness of her actions.

(2)  Psychopathology (p. 981) MPC does NOT permit repeated criminality as evidence of insanity.  Rationales:

(a)  There is no effective treatment for antisocial personality disorder. Would do no good to put them in a hospital.

(b)  Experts at manipulation—put them in a hospital and they will prey on patients.  Better to confine them in prison.

h.  Standards for the commitment of the non-criminally insane

(1)  Addington v. Texas (p. 984) only allow civil commitment when 

(a)  person is proven insane by clear and convincing showing of evidence (75%), and

(b)   he is likely to commit harm to self and others
(2)  Reasons for high standard:

(a)  abuse of psychiatry—would have husbands committing wives who are PMSing.  Cannot allow for people to throw the “difficult” into an asylum.

(b)  institutionalized dependency—make people dependent on institutionalized care when they otherwise wouldn’t be.
(3)  Foucher v. LA (p. 989) LA required that, before release, patient had to be both no longer ill AND no longer dangerous.  O’Conner v. Donaldson, however, established that once patient regains sanity, can no longer be confined.

i.  Standards for the commitment of the criminally insane

(1)  There are two major differences in the treatment of the criminally insane and the non-criminally insane:

(a)  standard of proof for commitment

(b)  length of stay once committed

	
	CRIMINAL
	NON-CRIMINAL
	

	Sane
	Insane
	Sane
	Insane

	Prison
	1.  Preponderance of evidence

2.  Longer detention than sane
	No detention, even if danger to self or others
	1.  Clear and convincing evidence

2.  Keep them until cured

	
	Jones
	Foucher
	Addington


	
	Prison
	Asylum

	Rationale
	· retribution

· deterrence

· protection

· reform
	Parens Patriae—power of the state to act as parents of incompetents

	Entry
	1.  mens rea / actus reus

2.  legality

3.  minimum morality

4.  beyond reasonable doubt
	1.  clear and convincing evidence

2.  harm to self or others

	Condition/Exit
	proportionality
	no proportionality


(2)  Jones v. US (p. 983) ( acquitted for petty larceny b/c insane.  Argued that he couldn’t be kept in hospital for length of time in excess of the length of the prison sentence he would have received, that indefinite commitment shouldn’t be allowed when confined by a lesser showing of proof (preponderance of evidence v. clear and convincing)

(a)  Majority—dangerousness is probative.  Allow committal w/ lesser showing of proof b/c they have acted out in dangerousness

(b)  Dissent—this was a petty crime.  No way to predict who is likely to commit future harm.  The probability of future dangerousness is the same for both the criminally and non-criminally insane.

(3)  Guilty but Mentally Ill (GBMI)—People v. McQuillan (p. 991)statute mandating automatic commitment of ( found not guilty by reason of insanity violated due process an equal protection.  Problem = they were being medicated and released, “time bombs waiting to explode.” Michigan responded w/ GBMI verdict.  No acquittals, conviction with separated place of detainment.  

(a)  satisfied social interest in gaining ongoing surveillance, while ensuring that the sick will be separated from other criminals

(b)  criticism = they will never get the psychiatric treatment they need in this system

5.  Automatism
a.  Bratty v. Northern Ireland (p. 994) automatism defense for epilepsy is only available through insanity plea according to the English rule.

b.  Regina v. Quick (p. 996) ( w/ hypoglycemia was prone to attacks from taking too much insulin or too little food.  L. Denning said condition fell into realm of insanity plea, court said no b/c the attacks were brought on by “external” conditions (e.g., taking of insulin), and were not the result of an “internal defect.”  Had to use involuntary act defense.

c.  Regina v. T (p. 997) again applied internal-external distinction.  Hypoglycemia not mental disease b/c results from excessive intake of insulin, but hyperglycemia is, b/c it results from an internal condition that the ( failed to treat.  STUPID.

d.  People v. Grant (p. 997) epilepsy is not an insanity issue, it’s an actus reus problem.  Automatism = state of a person who, though capable of action, is not conscious of what he his doing. 

6.  Diminished Capacity
a.  US v. Brawner (p. 999) DC circuit created defense for people who do not satisfy criteria for insanity, but have a mental disturbance of a lesser sort.  Allows defense when disturbance negatives requisite intent for a crime.  Assimilate it to alcoholism. Rationale = there are many gradations of mental illness that are not captured by the strict rules of 

insanity.

b.  State v. Wilcox (p. 1000) OH rejects Brawner, says ALI standard is generous enough, not as strict as M’Naghten.

(1)  Concern b/c there people go free, they are not committed..  Compromising social interest w/ people who have exceeded the threshold level of violence.

(2)  Disown analogy to intoxication—jurors cannot assess the evidence as reliably.

(3)  If evidence comes in at all, let it come in at sentencing.

c.  Possibility = allow defense if there is a lesser crime of which the person can be convicted (negligence, recklessness).  Don’t recognize lesser culpability, but just mitigate down.

d.  State v. Sikora (p. 1007) ( shot guy after going home from bar, test-firing gun, etc.  Pretty calculated.  Expert testified that he was acting out of the anxieties of his unconscious. Court refused to hear the evidence.  No man could be convicted of anything if impulses of the unconscious were excuses for our actions.

e.  Robinson v. CA (p. 1011) cannot criminalize someone for the status of being an addict.

f.  Powell v. TX (p. 1013) court allowed conviction for public drunkenness.  Distinguished from punishing a status b/c risk of harm to others.  Marshal  makes two main points:

(1)  nature of alcoholism as a disease is not clear

(2)  if we exculpate, we must civilly commit the alcoholic—much worse than a prison sentence

g.  US v. Moore (p. 1023) ( convicted for possession of heroin.  Tries to use addiction as a defense—compelled w/ overpowering need to use the drug.  Raises questions of analogy of addiction to insanity and alcoholism.

(1)  J. Wilkey—Robinson not applicable, b/c not punishing for status only.  States that Powell court did not ultimately defend the proposition that it would be not be criminal to give into the compulsions of a disease.  Distinction b/w trafficking and non-trafficking addict is not important, although notes that Moore was trafficking (seems more voluntary).  Issue = addiction may or may not result in loss of control.  If we are willing to say that we should exculpate at the point when there is lack of free will, then we would progress to the point where we exculpate the robber, who is even more desperate and “compelled” to steal to support his habit.

(2)  J.  Leventhal—looks at the mental illness analogy.  In insanity cases there is an “imperative of elementary justice” in exculpating.  The “verifiable bounds” of the illness have been tamed—psychosis is reasonably well-defined and limited as a defense such that its allowance does not threaten all of criminal law.  Wholly wrong to extend the insanity defense paradigm to addiction.  Similar to Marshall in Powell.

(a)  The addict does not always exhibit a lack of control.  Example of the Vietnam war addicts—they were physically dependent on the drug and yet were able to quit upon return to US.  The psychological devotion to the drug depends on social context, addicts can choose for themselves whether they will remain addicted.  Analogy to mental illness is misplaced.

(b)  If we were to acquit, we’d have to civilly commit them, which is often worse than a prison sentence.

(3)  J.  Skelly-Wright—when people lack the capacity to conform to the law, we exculpate them.  Addicts clearly fall into this category.  No more rational than psychotics.  Limitation = only allow the defense for possession.  Once there is harm to others, then we are justified in detaining them.  Harm principle argument (analogous to White in Powell).

(4)  J. Bazelon—if person is not blameworthy, as addicts are not, exculpate.  Exculpate even once harm to others, just civilly commit.

h.  Rotten Social Background (Bazelon, p. 1029)—people who have been systematically disadvantaged lack the capacity to conform to the law and should not be punished.  Every society owes its members a fair chance at a non-criminal lifestyle.  When we fail to provide that, we have no right to punish those who violated the law that failed to protect them.

(1)  Reasons not to allow the defense:

(a)  there are a number of people from horrible backgrounds that choose not to commit crimes—speaks to the “capacity” of these criminals to conform to the law.

(b)  not ( who’s sick, bit society—need redistribution of income and social reform.

(c)  verifiability issue

(d)  if civil commitment is the only alternative, this might be worse

(e)  worry about communicating the idea that they are not responsible, not capable of choice.

(2)  Alternatively, the prison systems only harden criminals.  No reform, only put people right back into the backgrounds that produced the violence.  There’s a moral difference b/w these criminals and those similar to Bergman.  Need alternatives to prison.

i.  Lady Wootton’s theory—criminal law is an ineffective.  Law should eliminate the distinction b/w mens rea and actus reus, detain all people alike in hospitals. Everyone is sick, no one is culpable. Two components:

(1)  Act (no mens rea required)

(2)  Therapeutic intervention




Problems:

(1)  Huge erosion of civil liberty

(2)  Mandatory treatment rarely works—people have to want to be cured, and even then, it sometimes, fails

(3)  “Dream of cure = nightmare of personal detention”
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