Environmental Law Outline
I. Introduction

A. Big themes

i. Federalism—who is better suited to solve particular problems and what are the implications of those choices

(a) Consider UE v. EPA (CAA case), where state implemented an extra-tough SIP to accomplish what the legislature couldn’t.  Also allowed them to blame the feds.
(b) Consider different distributions of power under the CAA, the CWA and the others

ii. Intrastate pollution—review the Kentucky/Indiana case and the Oklahoma/Kansas cases.  When one state has stricter standards than another, and pollution travels across the state line, which state bears the burden of reducing to offset when new sources come online

iii. Public choice theory
(a) Why do things evolve the way they do?

(b) Clean Air/Dirty Coal

(c) Grandfathering

(d) Environmental siting impacts on minority communities

iv. When do we use one type of environmental approach vs. another?

(a) Tradable permits-SO2 initiative under CAA

(b) Health-based standards (Criteria pollutants, fishable/swimmable)

(c) Technology-based standards (CAA §111, CWA §301)
(d) Information-based standards (RCRA)

(e) Ex-post liability regimes (CERCLA, ESA §9)

(f) Procedural approaches (NEPA)

Why not use cost/benefit analysis here? 

B. Difficulty of quantifying benefits

C. Reagan/Clinton Executive Order requires OMB to do cost-benefit or at least cost-effectiveness on any regulation that will have significant impact on economy, unless cost-benefit analysis is forbidden by the statute (like CAA §109)…but failure to comply with the Executive Order is not subject to judicial review. 

Background Material

I. Frameworks for Environmental Regulation

A. Economic Perspective
1. Conceptual Framework:

a) Normative-goal is to maximize social welfare. 

i. Compare benefit to breathers vs. harm to workers. 

ii. Lower aggregate costs.

b) Positive/Descriptive—Excessive pollution is the result of the divergence between the private costs of the polluter and the social costs. 

i. The result of the polluter’s failure to internalize the externalities.

ii. Informational disparities

a. consumer may not appreciate the danger(solution is to provide info or governmental regulation of product.

iii. Market failure

a. Monopolistic conditions impair realization of actual value.

b. Solution is anti-trust regulation.

iv. Distributional Inequities (inability to pay)

a. Poor people cannot make meaningful choices as to where to live and what products to purchase.

b. Solution: back end taxes/ transfer redistribution.

c) Attitudinal—Pollution is the result of legal actions by a rational self-maximizer. 

i. There is no moral content. 

ii. Pollution results from insufficient legal regulation.

2. Regulatory Solutions for Public Goods (Tragedy of the Commons—Hardin)

a) Characteristics of Public Goods (clean air, defense, lighthouses)

i. Cannot be provided to one without supplying others.

ii. Cannot exclude others from the benefit.

iii. Non-rival

b) Common Ownership Fails (Hardin)

i. Cannot organize

a. No enforcement mechanism

b. High transaction costs

(1) Organization costs

(2) Information costs

c. Strategic bargaining

(1) Holdouts and bluffs

d. Free Rider Problem

ii. Characteristics of Successful Regulation of Public Goods

a. Small number of parties

b. Large stake shared by all

c. Close knit, homogenous community (institutional facilitation)

d. Prior existence of institution organization.

e. Immediacy of harm.

f. Long term agreements (avoid single period games)

iii. Other Solutions:

a. Privatization (individual ownership)

(1) Segmentation may decrease the aggregate value

(2) Difficult to implement due to distributional issues.

b. Unitization (cooperative agreement)

(1) Still have free-rider problem

c. Allocation via permits

(1) First in line, auction, lottery, merit.

3. Coasian Bargaining

· Useful for thinking about broad social-environmental problems

· Coase writing in response to Pigou’s proposal of taxation in relation to harm.

· Coase believes the free market is better able to quantify the harm than the government.

a) Theoretical Basis

i. Reciprocity—Harm cannot be allocated to just one party

a. Factory imposes costs on laundry, but the prevention of pollutions costs the factory profits.

ii. Invariance Claim—Most socially beneficial result will be the same regardless of who gets the initial entitlement.

iii. Efficiency Claim—Bargaining results in most economically efficient result

a. Pareto: make at least one person better and none worse off.

(1) Difficult to implement as someone is almost always injured by environmental regulation.

b. Kaldor-Hicks: total benefits exceed total cost

(1) If one person benefits at the expense of another, they can compensate the injured party

b) Impediments to Coasian Bargaining
i. Transaction Costs—must be kept low to allow bargaining.
ii. Valuation—difficult to determine value of resources. 

a. Use value—current need

b. Option value—reserve the future right to use.

c. Existence value—never intend to use, but value.

iii. Wealth effects

iv. Initial entitlement

v. Large number of polluters

c) Governmental Solutions

i. Clearly define entitlements

ii. Provide enforcement mechanism

iii. Provide information.

d) Distributional Issues

i. Entitlements

a. Burden those most able to pay (the rich)

(1) The diminishing marginal utility of resource to the rich means that the poor will value the resource more.

(2) May be difficult to determine who is able to pay.

b. Give entitlement to those most willing to pay.

(1) Reduces transaction costs

(2) Increased efficiency and distributive justice

(3) Does not include non-market players (inability to pay)

(4) Disparity b/w willingness to pay and willingness to accept. 

i. WTA is usually higher.

ii. Makes entitlements sticky

(5) Wealth effects—Entitlement is basically wealth.

4. Pigouvian Taxes (internalize the externality)

a) Most common approach to environmental problems

b) Problems

i. May bet incentives wrong

ii. High transaction costs and initial set up.

iii. Danger of governmental extortion

iv. In cases of bargaining, the taxes just add additional costs which may hinder reaching the most socially efficient outcome.

B. Non-Economic Perspectives

1. Human Centered

· Appropriate conditions for environmental regulation are based on human health and well being.

· Can be economic or non-economic

a) Sagoff—The Economy of the Earth

i. Consumer role vs. Citizen Role
1. Consumer role—interests are preferred

2. Citizen Role—public interests are preferred.

ii. Pluralist vs. Deliberative
1. Pluralist—preferences are individual, come to the table with your preference and attempt to push it through.

2. Deliberative—preferences are formed via public debate and political process.

iii. Economic vs. Social Regulation
1. Economic regulation—legislation, federal programs to set prices, performance standards etc. Single industry or type of pollutant.

2. Social regulation—executive based administrative agency such as EPA or OSHA which pursue broad ethical and social objectives. Many industries involved.

2. Nature Centered

· Nature must be protected or its own sake.

a) Paul Taylor—Respect for Nature
i. Key Propositions

1. Humans are members of community, equal but not above others.

2. All living species interconnected

3. Each organism will pursue its own good in its own way.

4. Human beings are not superior to other life forms

ii. Principals for competing claims

1. Self Defense

2. Proportionality (basic vs. non-basic needs)

3. Minimum Wrong (enlightened deliberation)

4. Distributive justice (equal share of goods)

5. Restituitive justice (must pay for wrongs)

b) Deep Ecology

i. Reduce human population of planet

ii. Dismantle industrial society

c) Ecofeminism

i. Nature and women dominated by men.

d) Animal Rights

i. Singer—rights should be accorded based on capacity to feel pain.

· How to Regulate

II. Risk Assessment

· Core Issues
· Location of pollution
· Global (i.e. greenhouse gases)
· Local
· Regional (i.e. acid rain)
· Ambient vs. Emissions Standards
· Threshold vs. non-threshold pollutants

· Distinct from Risk Management—Ruckelshaus 

A. Determining Harm (Rosenthal)

1. Hazard Identification

a) Epidemiology (human population studies)

i. Difficult to get good cohort (control of variables)

ii. Confounding factors (smoking)

iii. Long latency periods (causality problems)

iv. Ex post approach (cannot identify risks prospectively)

b) Toxicology (animal bioassays)

i. Correlative relevance b/w MTD (max. tolerable dose) in rats and humans.

ii. High dose over short time=low dose over long time?

iii. Method of administration/exposure—ingestion may not be equivalent to inhalation.

iv. Difficulties in determining how to score the assays—which tumors to count?

2. Dose-Response Relationship

i. Response threshold

1. finite: b/w no observable adverse effect level (NOAEL) and lowest (LOAEL)

2. usually multiplied by safety factor for humans (e.g., 1/100 of NOAEL for rats)

3. no-threshold: any amt = ( risk of harm (e.g., cancer)

ii. Setting the dose-response curve: Concentration vs. harm curve

1. Linear curve fit vs. exponential curve 

a. linear model (x ( dosage =  x ( risk of harm)

i. very conservative (overprotects at low levels, ( most agencies use)

b. convex slope (high ( harm at low levels, tails off at high levels)

c. concave slope (low ( harm at low levels, ramps up at high levels)

2. Where to place origin—non-threshold assumes all exposure is harmful.

3. Currently EPA favors linear non-threshold model.

iii. Level of confidence—dictated by policy

iv. Use of average person or most sensitive person?

3. Exposure Assessment

i. MIR—maximum individual risk—use person exposed to highest risk (MEI-maximally exposed individual).

ii. Population risk—How many cancer cases reduced overall—favors cost-benefit analysis.

iii. Different routes of exposure

1. inhalation

2. dermal contact

3. ingestion

4. Risk Characterization

i. 1 in X lifetime chance of getting cancer.

ii. Vague—difficult for risk manager to work with these numbers.

B. Perception of Risk

1. Politicians

(1) PRO: Lots at stake in labeling a substance harmful (economic impact)

(2) CON: Can hold off on political factors until risk management stage (Ruckelshaus—pick generic model for Risk Assessment)

2. Scientists

(1) PRO: Probably more accurate than politicians or laypeople.

(2) PRO: May give a more accurate basis for cost-benefit analysis.

(3) CON: May not include quality of life issues.

(4) CON: Facts are always malleable via data interpretation and choice of models(bias

(5) CON: Too may factors to actually gauge true risk(may lead to false sense of security.

3. Lay People

(1) PRO: People may respond to increased education about risks.

(2) PRO: Under the economic perspective the risks will be taken into account in pricing policies.

a) Revesz favors a willingness to pay model. Consider the fears of the individual.

(3) CON: susceptible to psychological factors that do not reflect actual risk. (Breyer)

a) Voluntary vs. involuntary risks—smoking vs. nuclear power

b) Cannot evaluate mathematical differences and probability well.

c) Distrust of experts

d) NIMBY

e) Prominent events are noticeable and increase perceived risk—Three Mile Island.

C. Is risk assessment required before agency action?

1. YES—Stevens in Benzene case

a. Must determine that regulation is reasonably necessary to remedy a significant risk of health impairment.

i. OSHA forced to show data that lowering the standard from 10ppm to 1ppm will result in decreased number of deaths.

b. Safe does not mean risk free (safe≠risk free)

c. Burden is on the agency

d. Standard(best available evidence

2. NO—Marshall Dissent in Benzene Case

a. too difficult to yield quantitative showing of “sig. risk” (certainty shouldn’t be required)

b. waiting until certain(actual health harms

III. Risk Management

1. Standards included in statute—no agency leeway

2. Types

· Ask if there is an adequate intellectual foundation to use framework.
· If the necessary resources are available or excessive
· If the framework presents public policy issues in a comprehensible manner.
· If all relevant issues are accounted for.
a) Market Regulation—individuals choose which risks they would like to be exposed to.

i. PRO: 

a. Yields most economically efficient form of risk management.

b. Cuts down on regulatory administration costs

c. Forces polluters to internalize the externalities.

ii. CON: Assumes perfect information and informed choices.

a. Psych studies show that people cannot accurately assess risk probability.

b. Possible passing of cost on to third parties.

c. Only benefits those in direct contractual relationship with the polluter.

b) No Risk

i. PRO: 

a. Decreased information costs and easy decision making.

b. Delaney Clause of FDCA—Carcinogens cannot be added to foods.

c. CAA—pollution level set by most sensitive individual.

ii. CON:

a. Lease to inefficient allocation of resources

b. Not realistic in a limited resource/cash situation.

c. May close door to future solutions.

d. Not all carcinogens are artificial—makes regulation tricky.

c) Tech Based (best available, best practicable)

i. PRO:

a. No need to estimate costs or benefits

b. Better job protection for workers

ii. CON:

a. Expensive new technology may not yield comparable social benefits.

b. May result in bankruptcy of industries or plants unable to absorb cost of pollution control.

c. May provide disincentive for industry to develop new technologies.

i. Of course, innovations may come from other industries.

d. Punishes some industries more than others.

i. More efficient industries (spend less on new tech)

ii. Industries with foreign competition tend to be less regulated.

iii. Similar products from unregulated industry will take over market.

d) Risk Risk  (direct): compare the risk to consumer in world with regulation to risk to consumer in world without regulations.

i. PRO: more flexibility than no-risk approach.

ii. CON:

a. Only considers health effects

b. May not account for cumulative/additive effects of pollutants

e) Risk Risk (indirect)—compare risk to all people (including workers) in world without regulation of product in question.

i. PRO: includes occupational risks associated with regulations (more man hours required to produce safer product)

ii. CON: Workers may be already getting a risk premium.

f) Risk Benefit

i. PRO: accounts for non-health factors (ecosystem, human freedom)

ii. CON: very difficult to determine values

g) Cost-Effectiveness

i. PRO: more bang for the buck

ii. CON: not really a risk management framework—does not help in determining goals.

h) Regulatory Budget—costs cannot exceed a predetermined figure.

i. PRO: Costs of regulation clear—include cost to both agency, society and industry.

ii. CON: Estimating costs difficult

i) Cost-Benefit

i. PRO: 

a. Reduce consideration to numbers—easy to use.

b. Allows for empirical determination of value. 

c. Willingness to Pay.

ii. CON:

a. Often used to defend the status quo. Does not focus on future concerns, only present.

b. Difficult to value human life—also self selection of risk.

c. Costs overstated—often based on ‘end of the pipe’ technology which are rarely actually used by industry.

d. Difficult to determine existence value—use, option, existence.

e. Valuation of things cheapens the thing valued (cost of cost problem)

f. Entitlements (WTA>WTP for things people already have)

g. Voluntary risk vs. involuntary risk

j) “Least burdensome alternative” test (Corrosion Proof Fittings: must consider alternatives, incl. availability of & risks associated w/ substitutes)

k) Problems of future benefits (Corrosion Proof Fittings: asbestos ban)

a. Must discount  present value of future lives (i.e., future costs)

i. PRO 

a. small amt of dollars invested today will accrue interest and yield future amt large enough to compensate for injury

b. lives might be cheaper to save in future (alt solvency)

c. people evaluate future harms lower in present than current harms

ii. CON

a. moral obligation to value all lives equally

b. fear of death may count as present harm

b. Must discount future benefits as well

i. PRO: 

a. dollars spent now are worth more than those spent later b/c we could be saving them & earning interest

ii. CON: 

a. in waiting for value to (, the person exposed may die

b. Unquantifiable benefits may not get factored in (CPF ct. ignores potential deaths beyond scope of asbestos studyIV. Distributional Consequences of Environmental Policy

1. Problems

1. Ex ante injustice: poor/minority hoods may be targeted for waste siting

1. Econ factor: facilities will be sited where land is cheapest (least desirable property)

1. Political factor: facilities will be sited where residents have less political power

1. Racism factor: housing discrim makes it harder for minority residents to move out once they’re in

1. Compounded harm factors

1. Poor neighborhoods tend to have fewer health amenities (= ( relative impact of pollution) 

1. Synergistic effects of multiple pollutants (normal risk assessment technique fails)

1. Alternative is the “dynamic markets” hypothesis (Been): siting decision affects land values, which causes current residents to move out & minority residents to move in

1. Even a random initial distrib. can have racist consequences

1. Empirical question: did the neighborhood have a poor/minority composition at the time of the siting, or did it happen afterwards?

1. Ex post injustice: pattern of cleanup may be unfair to poor/minority groups

2. Solutions
2. Communities bargain for sites w/ polluter

2. PRO

2. both sides get what they want (site to pollute (( $, jobs, health facilities)

2. K liability or trust fund keeps company honest

2. CON

2. Leaders may not pass along benefits to those undertaking the harm (solved if residents get veto power)

2. Informational asymmetries (residents don’t understand risks)

2. No account for future generations

2. Poor folks don’t have meaningful choices (desperate for cash)

2. is this paternalistic?

2. Give public amenities to affected neighborhood (“compensated” equality for people dissed by siting)

2. PRO: providing infrastructure keeps residents from moving out (prevents dynamic market disadvantage)

2. CON: giving $$$ straight up may just give present residents an incentive to move out (what do we give the next residents?)

2. Spread out disamenities to every neighborhood

2. PRO: ( incentive to move to diff. neighborhood

2. CON: lose economies of scale of big waste dumps

2. Auction sites among communities (w/ finite # of vetos for each community)

2. PRO: more power for communities (not held back by need for cash)

2. CON: still have info problems

2. SQ attempts

2. Clinton’s EO 12,898: agencies must develop env. justice strategies

2. PRO: establishes priorities for enforcement, better info gathering, & public participation

2. CON: not much effect if agencies & Republican Congress don’t play along

2. Gore’s Environmental Justice Act: identify 100 worst counties (by weight of

  toxic chemicals) & declare moratorium on further sitings

2. CON

2. county = shitty unit of selection

2. weight = shitty proxy for toxicity

2. Env. Equal Rights Act: if minority community already has a site, further sitings provide private cause of action for anyone w/in that state

2. CON

2. some states might have higher % of minorities than others (= disproportionate future sitings)

2. random (s might subvert intent of communities who have bargained for their sites

2. Title VI of Civil Rigts Act: no disproportionate burdens on minorities

2. PRO: powerful tool

2. CON: may not be right tool (vague -- not much case law)

2. In strict $ terms, most env. regs have disproportionately benefited minorities (Peskin study)

2. less relative costs to greater relative benefits

2. may not counteract disproportionately huge impact of the pollution itself

2. Ambient stds may protect minorities (e.g., can’t get lower than NAAQS)

V. Regulatory Tools

1. Command and Control

A. Design standards

B. Performance Standards—Technology Based Standards (BAT)

i. PRO

a. companies can develop cheaper technology and gain competitive advantage.

b. Regulations favor this approach as it encourages innovation.

c. Can be used as a regulatory tool coupled with a framework.

ii. CON

a. Companies bear the R&D costs(disincentive to innovate

b. EPA does not frequently redefine its performance standard to reward those that innovate.

c. May not set level at socially optimal level.

d. Ignores differences between plants and also geographic differences.

C. Standard vs. Technology Requirement—which regulation results in better control?

i. Standards—You may release x tons of pollutant per year.

a. PRO—The agency need not determine the means of reducing pollution at each and every plant, industry etc..

ii. Technology—Plant must use BAT

a. PRO—ease of enforcement

b. CON—May not be appropriate for each pollutant

2. Market Permit Schemes—agency sets total level of pollutant, the issues tradable permits.

A. Existing Plant Initial Allocation (Grandfathering)—most US schemes use this.

i. PRO

a. Companies have incentive to innovate—they can sell unneeded permits.

b. Allocates the pollution rights in the most efficient manner (Coasian bargaining)

· Cost of reduction increases with each step—initial decrease is cheap. Eventually the cost to reduce pollution will equal the benefit of pollution to a different industry—then trade.

c. Permit holders will encourage strong monitoring in order to protect the value of their permits.

d. Decreased information costs—no BAT determination.

e. Decreased transaction costs?? Could cut both ways.

f.  Decreased enforcement costs

ii. CON

a. Fairness—Government is basically creating a property right for old plants.

b. Grandfathering provides disincentive to innovation—but this is short lived. Eventually all plants will need to be rebuild or modified.

c. Subject to problems with Coasian Bargaining.

· Strategic behavior

· High transaction costs

· Information disparities can be exploited.

d. Promotes formation of hot spots of concentrated pollution.

· Environmental justice concerns

· Greater concentration can lead to marginal harm.

· Hot spots are not always bad—(for concave harm curves—good)

e. Solutions to hot spot problem—none good

· Set max level for each region

i. Restraint on trade may kill cost-reducing benefit of scheme.

ii. Loose advantages of economies of scale if companies forced to spread out too much.

iii. Increased regulation costs.

· Subdivide and only allow trading within regions

i. Still generate hot spots at local level.

· Use different standard

i. Define the limit in terms of environmental degradation instead of release of pollutant. Effect rather than cause.

B. Auction of Permits

i.  PRO

a. Reduces barriers to entry—places existing plants and new plants on equal footing. 

b. Provides incentive to build new clean plants.

c. Economically more efficient—transaction costs can prevent transfer of permits if grandfathered.

d. Allows those who truly value the pollution most to control it—this may be environmental groups who buy permits.

ii. CON

a. Government can issue more permits—thus the value is questionable.

b. Cost of cost argument.

3. Effluent Fees (Pigouvian taxes)

A. PRO

i. Fees are more certain than other regulatory mechanisms—polluters can plan ahead.

ii. Generate public revenue to be used to solve problems caused by pollution.

iii. Can easily account for external factors such as foreign competition.

iv. Many of the same innovation arguments as MPS

B. CON

i. Easy to set initial incentives incorrectly.

ii. Price inflation will require that the taxes be raised periodically.

4. Deposit Refund Systems

· Functionally a hybrid b/w taxes and a subsidy system.

A. PRO

i. Provides the same incentives as a tax—deposit becomes a fee if the polluter does not get their deposit back.

ii. Well suited to small items that are difficult to track—(i.e. cadmium batteries)

iii. May encourage others to claim improperly disposed of materials and claim deposit.

iv. Eliminates the incentive for the polluter to hide their waste, rather they need to demonstrate that they have property disposed of their waste.

v. Lower enforcement costs

B. CON

i. Wealth distribution effect—low income households are more likely to claim the deposit as their time is worth less.

ii. Possible to cheat system to gain a profit—

a. import items from non-deposit jurisdiction.

b. Overestimate returned waste

C. Determine Deposit

i. Cover costs of administration

ii. High enough to provide incentive

iii. Not to high that the initial cost is prohibitive.

5. Liability Rules (ex post regulation)

A. PRO

i. Good when regulators do not have as much information as industry on either the cost or the effects of pollution.

ii. Low cost of regulation

iii. Can be very useful when coupled with regulatory scheme.

iv. Advantages can be transmitted, even if not identified by government.

v. Incentive to identify and eliminate risks, regardless of if agency has identified them.

B. CON

i. Only come into play after injury has occurred.

ii. May be difficult for those harmed to sue—causation, time, statute of limitations.

iii. Solvency issues—firm may not have resources to pay for damage.

iv. Present management may not care about future consequences.

v. Provide incentives to shed insolvency—spin off insolvent subsidiaries.

C. Design of Liability Rules

i. Include health monitoring costs paid by polluter.

ii. Protected fund to cover later damages

iii. Require liability insurance

iv. Licensing and record keeping requirements—address later causation.

v. Require monitoring of waste disposal site.

vi. Strict liability scheme for disposal site operator.

6. Informational Approaches

A. Market Regulation—consumer is aware of risk and makes informed decision.

i. Really just an adjunct to make market regulation work better.

B. PRO

i. Max social welfare?

C. CON

i. Distributional inequities and flow through issues not resolved.

ii. Problems with risk evaluation.

VI. Federalism and Environmental Regulation

· Commerce clause restraints.

· 10th Amendment—federal government requiring actions of state. This has not been a huge problem as often the punishment for failure to comply is a loss of federal funds.

· 11th Amendment—has not been much of an issue as the states themselves have not been polluters.

1. Arguments For Federal Regulation

A. Interstate externalities—Tragedy of the Commons

i. Pollution spillover

ii. Dispersed benefits (e.g. endangered species)

iii. Existence values—likely to be undervalued by local government.

B. Race to the bottom

i. May not happen as transaction costs are high in moving.

ii. States may compete on different levels depending on their preferences. May compete on issues like worker education, taxes, worker safety etc.

C. Economies of scale—

i. more efficient for single agency.

ii. States are rarely repeat players.

D. Inequities in representation—environmental groups fair poorly at local level.

E. Public choice

i. Insulate decision makers from local opinion.

ii. Long view

iii. Moral sacrifice more tolerable when mandated for everyone.

F. Quasi Constitutional argument for right to minimum environmental quality.

2. Arguments Against Federal Regulation. (Steward-Pyramids of Sacrifice)

A. Differences in costs

i. Economies of scale are not as large once we more to regulation, rather than risk assessment.

B. Differences in benefits

i. Geographic differences may be accounted for locally.

C. Political participation/self-determination

i. Smaller groups allow the individual to have more impact.

D. Experimentation possible on small scale

E. Differences in preferences.

F. The benefits often fall on the wealthy while the poor bear the costs.

G. Revesz sees local regulation as the preferred default.

VII. Public Choice
1. Economic based argument coming out of the University of Chicago

2. Critical of governmental role in environmental regulation.

A. Often provide examples of pork-barrel projects that are not welfare maximizing. Crop subsidies etc..

3. Industry often favors Public Choice Arguments.

A. Uniformity

i. Industry would prefer uniform regulations between states.

ii. Uniformity makes it possible to expand market for product into other states.

B. Competitive Advantage

i. May eliminate competitive advantage or create one—see Sen. Byrd/Coal story under CAA

C. Barriers to Entry

i. Industry has used environmental regulation to create barriers to entry. 

ii. Paper milk carton manufacture supports ban on plastic milk containers.

D. Creates jobs for specific industries

i. Hazardous Waste Treatment Council is large advocate of more stringent standards.

E. Politics

i. Politicians making themselves look good by being more pro-environment than opponent.

The Federal Statutes
II. Clean Air Act

A. Basic Structure

i. Criteria Pollutants (those reasonably anticipated to cause or contribute to adverse health effects) regulated as NAAQS under §108-110
ii. Hazardous air pollutants (known toxics, carcinogens, neurotoxics, etc.) regulated by emission levels under §112

iii. Emissions from new or modified sources regulated under §111

iv. Interstate pollution covered in §110(a)(2)(D) and §126

v. PSD program sets baselines and increments for regions that have better than NAAQS air quality at the time of first permit request, under §160-69

vi. Stricter non-attainment provisions for regions that have been slow to reach the NAAQS are in §171 et seq.

	Region
	Ambient
	Emissions

	Meeting the NAAQS (§109) (1970)
	Primary NAAQS (§109(b)(1)

Secondary (§109(b)(2)
	SIPs (§110)

NSPS (§111)

Auto emissions (§202)

	PSD (1977)
	Baseline standard  (AAQ at given time) (§169(4))

Increment is amount of accepted deterioration, depends on how area is classified.  Federal std says how much increment is allowed for each area, and states have some discretion in how their regions are classified  (§162-64)
	For major emitting facilities, BACT, which can’t be less stringent than NSPS, for major emitting facilities only §165 (4); §169(1)(3)

	Non-attainment (1977) (1990)
	Requirement for reasonable further progress (RFP) (§171, governed by joint fed-state decision)

In 1990, Cong reclassified areas according to degree of non-attainment (extreme, severe…)
	In non-attainment regions, major new sources have to implement Lowest Achievable Emissions Rate (LAER) (§171(3)).  

In 1990, Cong went further to control existing sources to meet Reasonably Available Control Technologies (RACT) 



	Interstate control (1977) (1990)
	§110(a)(2)(d), 126:  making sure that upwind sources aren’t overly polluting downwind states and blocking them from meeting their NAAQS
	§110(a)(2)(d), 126


B. Criteria Pollutants/SIPs/FIPs
i. Process
(a) §108 mandates listing pollutants that meet a certain set of criteria 

1. Emissions of which, in Administrator’s judgment, “cause or contribute to air pollution which may reasonable be anticipated to endanger public health or welfare
2. presence of which in the ambient air results from numerous or diverse mobile or stationary sources

3. aren’t already listed at time of Act

(b) §109: EPA then has to determine the safe level at which there will not be adverse health effects, with an adequate margin of safety, and set a national ambient air quality standard at primary (requisite to protect public health) and secondary (requisite to protect public welfare) levels.

(c) §110:  States, in SIPs, designate which plants are going to reduce pollution by how much in order to reach the NAAQS.  Fed government sets the standard, but allows the states to determine how it’s going to be met.  

ii. Purpose/Key Themes
(a) Goal was uniformity of air quality standards (this didn’t work out at all.  B/c of PSD, non-attainment, etc, we have exactly the opposite)

(b) Fed-state balance:  fed sets the standard, states figure out how their industries will get there

(c) Is “public health” under NAAQS the average person or the average person w/ critical health factors?  Courts have said the most sensitive population, but not the most sensitive person. How big should the critical population be?  How wide should the margin of safety be?
iii. Case Study:  Lead Regulations (SM #1) (42 FR 63,076)
(a) Put in the two or three steps
(b) Chose to base the standard on health standard for young children, because they are the most sensitive to lead and most likely to come into contact with it

(c) Chose EP elevation as the “critical adverse effect” of lead because it was the lowest threshold biological effect considered adverse and because EP elevation is a core indicator of undue lead exposure.  Because of uncertainty about effects of lead, chose a more precautionary standard (turned out to be right).

1. Find the place where the large % of critical population would experience the critical effect

(d) Since the standard measured was blood-lead but there is normal non-air exposure in the environment, they set a blood-lead level (15 micrograms/decileter), subtracted the average blood lead level from other sources (12 mg/d), determined that a 1 m increase in air lead > a roughly 2mg/d increase in blood lead levels, and thus set the standard at 1.5mg/m3 
iv. Regardless of cost

(a) Lead Industries Association v. EPA (D.C. Cir. 1980, p. 503):  Adequate margin of safety should be based on uncertainty of health effects, not on economic factors

(b) Whitman v. American Trucking (USSC 2001, p. 512)
1. Cost issue:  the fact that there is no mention of costs in §108-09, when it’s always explicit elsewhere, sways Scalia (no elephants in mouseholes).  Refuses to accept that “adequate margin of safety” was meant to require cost-benefit balancing.

2. Non-delegation:  DC circuit had said EPA did not use an intelligible principle in promulgating standards. Nondeleg is traditionally about Congressional power and rights reserved to the legislative branch.  If this opinion had been upheld, it would’ve effectively nullified all health and safety regulations.   

3. Congressional reenactment doctrine:  if Congress takes action with an understanding of a specific interpretation of the Act, you assume Congressional action reflected that interpretation. The fact that EPA had maintained this position for 30 years and testified as such to Congress during reenactment of CAA played to the majority’s interp.

v. State Implementation Plans
(a) Steps to creating SIP’s:
1. determine the extent to which ambient air quality standards are exceeded
2. determine the existing level of emissions from sources in the region
3. calculate the degree of reduction in existing emissions that would be required to reduce ambient concentrations to the levels permitted (total xx%)
4. allocate the necessary reductions in emissions among existing sources through emissions limitations or economic incentives (their choice)
(b) Reasons for state discretion

1. Flexibility: Allows consideration of local issues (jobs, environmental justice, state industrial or economic goals [e.g., promoting high-tech over smelting])—sort of a public choice issue

2. Efficiency:  allows states to put the burden on the dirtiest or on those who can cut emissions most cheaply—better than uniform national stds in that respect

3. Federalism:  gives states a stake in the venture.  If they don’t act, feds will. 

· EPA can’t mandate a specific method or control measure for achieving its NAAQS requirements (Virginia v. EPA, D.C. Cir. 1997, p. 527)
(c) Union Electric v. EPA (USSC 1976, U.S. 1976, J. Marshall, p. 523) 
1. Facts:  State has implemented a SIP that, UE claims, will require the shutdown of a utility for a major metropolis.  In reality, utility had failed to file for variances and so they were pushing the issue.
2. EPA cannot disapprove a SIP just because it entails heavy economic or technical feasibility challenges. State can consider costs at the creation/development of the SIP but, by the statute, it isn’t part of the NAAQS setting or its SIP review process

3. Upholds broad authority of states to enact SIPs however they choose, even if tech-forcing, without EPA meddling beyond checking that they meet the eight minimum standards .  Result will be that more SIPs will be approved, b/c EPA doesn’t have to ensure that it’s not stricter than necessary to meet the NAAQS (would be terribly difficult analysis)
4. Reaffirms states may go stricter than feds. Doing it through SIP process may be valuable, because it doesn’t require going through the legislature (as §116 stricter-than-fed action would) and the blame can largely be pushed off onto EPA
(d) The SIP call--§110(k)(5)
1. Whenever EPA determines that a SIP is now substantially adequate to meet NAAQS, it can force the state to revise it. SIP can’t tell states what to do or how to fix it, just that revision is required by deadline.
2. Reasons might be:  SIP was too ambitious, assumptions in the SIP prove to be wrong, pollution from your states suddenly contributes to non-attainment in other states (110a2d)
3. In 1990s, §126 petition by downwind states that upwind were causing it to fail NAAQS led to SIP call for about 20 states.  Largely upheld in ct.
vi. Federal Implementation Plans--§110(c) 
(a) If state doesn’t come up with a satisfactory plan within 24 months of the NAAQS or a SIP call, the feds impose a FIP.  Prior to doing so, EPA can use sanctions to encourage the state to do it (highway funds)
(b) Main issue is that state loses its right to make tradeoffs and local-based decisions.  Cedes authority and may face consequences at home.
(c) Feds really don’t want to write SIPs and are pretty generous about allowing revisions unless the state is being unacceptably lazy or tardy.  
C. New Source Performance Standards §111
i. Standard
(a) Emission requirements on new stationary pollution sources (power plants, factories, etc.), regardless of size,  and for plants that make modifications beyond routine repairs and maintenance

(b) 111(a)(1):  “Stds of performance [reflecting] the best system of emissions reduction which (taking into account the cost of achieving such reduction and any nonair quality health and environmental impact and energy requirements) the Administrator deems to be adequately demonstrated
(c) 111(b)(2):  Allows Administrator to distinguish among classes, types or sizes of sources, when establishing standards:  this is how they ultimately differentiated low-sulfur emitting plants from high-sulfur emitting plants, wet kilns from dry kilns

1. EPA can define “classes” as broadly or narrowly as it wants, potentially even to single out a small class of polluters
(d) Set industry by industry, and in such a way that no industry will be bankrupted regardless of its social utility (underinclusive) but industries that are highly profitable may face a lot of regulation (overinclusive)
ii. Purpose

(a) Intended to be tech-forcing, to push new plants to the highest reasonable national standard, although Administrator explicitly prohibited from mandating technology-based standards
(b) Prevent race-to-the-bottom by imposing uniform national standards for new sources.
(c) Focus on best pollution system at time of plant development rather than constantly retrofitting as new technologies arise or new standards are set
(d) Tug-of-war inherent in this approach:  the tech-forcing approach might discourage investment in new technologies (because then they’ll be required everywhere), but advanced pollution control can provide a first-mover competitive advantage, and you can potentially force competitors to follow you.
iii. Applicability

(a) Applies to all new sources, not just “major” facilities
(b) §111(a)(4):  “modification” = any physical change or change in method of operation that increases amount of any pollutant emitted or which results in emission of pollutants that weren’t emitted before  
1. Bush’s change would say modification only if the amount spent is greater than 20% of the value of the plant in a year.  This not only means lower overall standards but also creates inefficient incentives for plants to change their methods slowly rather than all at once
2. Would simply increasing production at a plant, such that it increased emissions = a modification?  Unclear in statute but regs imply “no”.
(c) Grandfathers old plants, who face no emission standards until they expand
(d) Backed up by a permitting program administered by the states (p. 532)
iv. Portland Cement Ass’n v. Ruckelshaus (D.C. Cir. 1973, SM#2)

(a) Facts:  EPA introduced standards for portland cement, primarily based on results from one test, which involved only one of the two core methods for manufacturing the cement.  Court remanded for inadequacy of scientific findings.
(b) Remember the two components to hard look review of agency actions:  1) sufficient information about how they got from data/testing/information to the standard they chose—it needs to be clear, 2) must adequately respond to comments raised during rulemaking process.  

(c) “Accounting for costs” doesn’t actually mean cost-benefit analysis: it’s more of a bankruptcy constraint. Here, court found that the costs (7-12% operating costs) could be absorbed without effecting its competitive position among substitute products, like steel (low price elasticity). 
1. If a few plants close, that’s presumably OK.  If the whole industry goes under, that more likely a problem.  RR:  if the industry can’t exist in entire regions, that might be politically difficult but it’s probably legal.
2. Things that might be considered would include:  costs of substitute products, price elasticity, regional variation [ought to be achievable at the average plant in the average state] (see National Lime Assn)
3. EPA not required to promulgate uniform standards across industries or even to justify different standards in different industries, unless perhaps they’re substitute products
(d) Adequately demonstrated
1. EPA was defining best technology to be both dry and wet kilns (but testing did not indicate that wet kilns could necessarily meet the standard).  
2. What’s the minimum EPA should have to do to adequately demonstrate?   Computer modeling? Lab studies? Build plant model and see if it works?  Find alternative/similar industry using the technology and extrapolate?  It’s unclear, though the court indicates that extrapolation could be OK

3. The problem in Portland Cement was with the adequacy of EPA’s explanation.  The sci results were questionable and they ignored some comments given about them. Had they simply said dry kilns are the best technology, they might’ve been OK.  But they tried to set a standard that could be met by both methods and failed to back it up.
v. The Bubble Problem
(a) If a plant adds a smokestack, does this constitute a new source?

(b) Imagine at t1, there are two smokestacks emitting 100 tons each, for a total of 200 tons; a year later, they’ve added a third stack, but now the emissions/stack are 60,60, 80, so that the total emissions are still 200.  Is this a modification, warranting NSPS?  Congressional intent is unclear:  Sounds like a new source, but §111 defines modification as a change that increases pollution (the 20% rule comes from agency regulations defining physical change).
(c) Largely depends on how widely we define source:  factory/facility?  Smokestack?  What if they were 100 miles apart?

(d) EPA regs and courts have been receptive to the bubble concept.

D. Prevention of Significant Deterioration

i. Purpose:  prevent air quality in better-than-NAAQS areas from falling all the way to the NAAQS.  Why should we have PSD if NAAQS is set at threshold level?
(a) We care more about certain areas than others

(b) Might want to create super-clean air areas for the most sensitive individuals

(c) Want as much clean air as possible, as clean as possible

(d) Maintaining clean air in the West might protect biodiversity (when it’s degraded, that might make it harder to maintain)

(e) Option value:  allow people to move around, based on their preferences. Better to make the already-clean areas those areas, because it’s cheaper for them to remain than to get other areas to that super-clean level.

(f) CAA as acknowledgement of two centuries of mistakes and an attempt to correct those.

ii. Consider regionalism issues:

(a) Coastal folks trying to make sure that national parks, and other areas of unspoiled terrain, don’t get hazy (existence value)

(b) Easterners trying to prevent business from moving West in order to avoid pollution upgrades

iii. Early steps

(a) No PSD per se in the 1970 CAA

(b) Sierra Club v. Ruckelshaus (J. Pratt, D.C. Dir., SM #4)

1. Court read a PSD requirement in the purposive language of §101 (“protect and enhance the quality of the Nation’s air…”)
2. Other factors were inconclusive:  Senate Report was clear that PSD was intended, but Conference Rep didn’t mention it; Undersecretaries had testified it was intended; Ruckelshaus had said it wasn’t but statements in the CFR had been contradictory.
3. This feels like an elephant in a mousehole.  Why wouldn’t it be in §109?
4. Court was unclear about whether any degradation was allowed.  The agency developed an administrative PSD program that allowed some degradation.  
(c) RR on the value of Congressional Reports in statutory interp:
1. Sometimes, they’re gaming the system, hoping no one will see it except a court
2. Generally, lobbyists do read the reports.  If they’d objected or thought it was counter to the law, they would’ve raised hell
3. The weight we give to Senate Report should depend on the language of the bill it accompanies.  If the initial Senate bill had a PSD requirement that got pushed out in Conference, you’d give it no or minimal weight. If the overall bill were vague and the explanation just wasn’t appropriate for a bill, we’d give more weight to the Report.  
4. Floor debate would be even less probative than the Report, though we do pay attention to who said something in debates.  The floor leader or a random Congressperson from Indiana?      
iv. The 1977 PSD Provisions
(a) The ambient standard for each pollutant = baseline (set at the first time a major source permit is applied for) + a statutory increment, up to some point below the NAAQS
(b) Setting the baseline
1. §169(4): Occurs only when a major emitting facility (>100 tons/yr if a listed source, >250 tons/yr otherwise) files for a permit in the area
2. Must file if facility has the “potential to emit” above the statutory limit (usually based on running at full bore 24 hrs/day)
· RR:  “potential to emit” probably includes any pollution controls—in other words, you wouldn’t look at “potential w/o scrubbing”. Also see regs.
3. Idea was to put burden on permit applicant to pay for the baseline to be set, rather than forcing EPA and states to do all the work at the outset, especially as some areas might not have a permit application for years
4. Problems
· People can game the system by building plants just below the statutory limit. This would also allow increases in degradation before the baseline is set, making life easier for everyone
· Leaves the actual amount of degradation to chance, depending on date of permit application

· Sources in other areas might increase their pollution in the PSD area before the baseline is set

(c) Increments

1. Can’t get a permit if your facility’s pollution would violate an increment for a particular pollutant.  

2. Actual increments are listed at §163

3. PSD is mostly concerned with SO2 and particulates (§163), though regions can be non-attainment for one pollutant but not for others (> nightmare for industry looking to develop there)

(d) Multiple classes of areas for baseline/increment (§162):

1. Class I—national parks and other super-safe areas (certain are mandatory Class I, others can be re-designated in and out), minimal degradation allowed

2. Class II—everything else, some degradation allowed

3. Class III—degradation fairly close to the NAAQS, can only get there via reclassification (has never been used)

4. Downward redesignation (at least to Class III) requires approval from governor, legislature or appropriate committees, local gov’t, public hearings, etc.

5. Fed gov’t can disapprove redesignations but only if it violates procedural requirements. There is no substantive federal constraint.
(e) Emissions for new sources
1. Applies to new or modified sources above the MEF statutory level 
2. Major emitting facilities must use “best available control technology (BACT),” defined at §169(3) as “maximum degree of reduction…taking into account energy, environmental and economic impacts and other costs [determined to be] achievable.”  So, if a firm can do better than the NAAQS, it must do so.
3. Major difference between NSPS and BACT is BACT is case-by-case, whereas NSPS is for the industry as a whole.  Because the standards must be achievable, that means there’s an effective bankruptcy constraint for all new plants in PSD, assuming they at least meet NSPS (statute is clear that BACT can’t be weaker than NSPS).
4. Could even require BACT on industries or categories that are not covered under NSPS.
5. Today, EPA measures “modification” by comparing actual emissions before the change with actual emissions (not potential to emit) after the change
6. In practice, BACT often turns out to be same standard as NSPS
7. Still some uncertainty about who sets BACT standard. Recently, Alaska set a BACT, EPA disapproved it.  9th circuit said EPA doesn’t have the power to do so.  Recently argued in front of the USSC.
(f) Formerly non-attainment regions that achieve the NAAQS and better can then apply to become PSD areas (or the government may push them there), requiring a new PSD SIP. This is implied by §161.
v. Inter-regional pollution

(a) RR:  the bizarre definition of the baseline might actually allow degradation in national parks.  Increments in nearby areas may contribute so much pollution that they’ll affect the park and that’s still problematic.  Might’ve just been cleaner to set big buffers around national parks.
(b) §165(d)(2)(C) addresses pollution into Class I areas
1. Federal Land Mgrs for Class I areas must be notified when a proposed facility might affect the air quality in their region

2. If Federal Land Manager alleges that facility may “cause or contribute to a change in the air quality in such area and identif[ies] the potential adverse impact of such change,” burden shifts to facility to demonstrate it won’t actually “cause or contribute to concentrations which exceed the maximum allowable increases [increments]” or it won’t get a permit
3. Even when there’s no baseline yet in the class I region or if it’s within the increment, Fed Land Mgr can still block the permit if he can demonstrate to the State officials that facility will have “an adverse impact on the air quality-related values (including visibility) of such lands”

· What the hell does this mean?  Sounds fuzzy.

· Final decision is made by the state agency, and their judgment is only reviewable on “arbitrary and capricious” std

· RR:  if nat’l parks are so important, why leave this critical decision to the states?  Maybe a compromise.
E. Non-Attainment Provisions
i. Ambient Air Component
(a) Process:  non-attainment regions categorized according to their degree of non-attainment. They set a target attainment date and then have a requirement for “reasonable further progress” (defined in §171(1) as the incremental reductions in emissions required to assure attainment by the applicable date
ii. Permit Requirements/Emissions:
(a) Applies for all “major stationary sources” defined in §302(j) as those emitting >100 tons of pollutant/year (stricter than major emitting facility)

(b) for new sources, employ LAER (lowest achievable emissions rate)
1. defined in §171(3), as the most stringent emissions limitation contained in any plan of any state, unless not achievable; or the emissions limitation achieved in practice by a source  of that class or category
2. This would seem to impl. y a bankruptcy constraint but it’s not perfectly clear
(c) for existing sources w/ pollution >100 tons(?),  employ RACT (reasonably available control technology) §172(c)
(d) To get a permit in a N/A region, all facilities you own in the entire State that are subject to emissions lmts must be in compliance. §173(a)(3)
(e) Offsets - §173(a)(1)(A)
1. “by the time the source is to commence operation, sufficient offsetting emissions reductions have been obtained, such that total allowable emissions from existing source in the region…will be sufficiently less than total emission from existing sources”
2. This creates a market in offsets, whereby one company will pay another to decrease pollution or find someone on the verge of going out of business and buy their ceasing of activity.  A state that wants to attract new sources might offer to buy the offsets for the new sources, or create the offset themselves.

· Irony is that this may prevent pollution reductions that would occur otherwise
· However, there is still an incentive to drive out the oldest plants (by buying up their emissions?)
3. The required offset is from 1.1 to 1 to 1.5 to 1 (depending on the degree of nonattainment, but it can be increased as punitive measure for state’s failure to update its SIP. 
4. §173(c)(1):  can offset from one of your own sources in the area or buy an offset from another source within your region or from another source within a region that contributes to your region’s nonattainment and is at least as bad off as your region.
5. The pollution from the offset facility must be legal (it can’t be above limits proscribed by a SIP)
6. Example of strange incentives:  VA Dept of Highways was paving roads and had started using more environmentally desirable method.  When a facility wanted to come online, VA declared  the difference between the more and less desirable methods an offset, even though they had already changed methods. Because it had not been a required change, they were allowed to do it.
iii. Results of this approach have been mixed:  while the flexibility has made NAAQS more realistic, many states are still in non-attainment and some are still dragging their feet.  There’s still too many missed deadlines and too much litigation.
F. Interstate Pollution Issues
i. Statutory provisions

(a) §110(a)(2)(D) – prohibits sources from emitting air pollutants in amount which will contribute significantly to nonattainment, or interfere with maintenance, of a state’s implementation plan to meet NAAQS or PSD.  State could challenge EPA’s acceptance of a SIP that violated 110a2D.

1. what does “maintenance” mean? What if it doesn’t create violation today, but may impact on maintenance in future?

2. Would presumably cover emissions from a source that force violation of an increment under PSD
3. A SIP challenge would have to be brought in appropriate Circuit within 60 days and would require proof of injury in fact for standing

(b) §126(b) – Procedural mechanism (no substantive standard) to have a complaint adjudicated.  A 126(b) petition alleges a violation under 110a2D
1. In response to a legitimate §126 petition, EPA can take two actions:  1) they can call the SIP and force changes that would enable the downwind state to come back to compliance or status quo ante
(c) Administrator can also initiate a SIP call of his own volition w/o a §126 petition
ii. Air Pollution Control District v. EPA (7th Cir. 1984)

(a) Facts:  Kentucky wants a clean air buffer for growth within a county that is otherwise in nonattainment.  A plant across the border in Indiana is spewing pollution into Kentucky and interfering w/ KY’s clean air buffer, though the impact is only about 3% of the SO2 concentration at locations in the county that are in nonattainment

(b) Court ruled against Kentucky because §110(a)2(d) only protects against significant interference w/ meeting NAAQS.  The buffer area was not protected because it was not a national standard or a designated PSD area.

1. RR:  even if this were a PSD area and the pollution were significant, it will depend on proving a contribution to exceeding KY’s increment (consider that the IN pollution might be part of the baseline, depending on timing).
(c) The court gave deference to the agency that 3% contribution was not “significant”—that’s why it was approved (though the decision is ?able)
(d) Is this outcome fair, considering that Indiana is making a big contribution to KY’s pollution burden and not bearing any of the costs.    KY plants were already facing strict pollution requirements, while the IN plant was virtually unregulated. Think about relative costs of pollution reduction, about fairness, about who has primary responsibility for its NAAQS.

iii. Stricter-than-federal air quality levels

(a) Should states’ rights under §116 allow them to then turn around and invoke §126/§110 against other states?  Might depend on whether the state just wanted super-clean air or whether it was trying to provide protection for its own big, dirty plants. 

iv. Interstate Acid Deposition approach (pp.542-52)
v. How else might we deal with interstate pollution, within the bounds of the statute?

(a) Have parties share responsibility for the reduction?

1. But then, possibly, two years later Kentucky has a new source, and sues again arguing that Indiana should have to reduce pollution again. Or flip it:  Indiana brings up another source.   Now either state could hold the other hostage, depending on how you set the rule.  

(b) Wouldn’t want a first-come, first-served allocation of the resource of economic/pollution growth, because that would hold in place current growth patterns and spur plants to locate where their pollution will most affect other states.     

(c) Place the burden on least-cost avoider?

1. Equity issues: could put high costs on polluters outside the state, while freeing people inside the state

2. Could lead to dramatically different levels of pollution reduction, instead of uniformity

(d) Another rule would be, “When there’s a violation, first require similar standards for in-state sources and ex-state sources that contribute to downwind state’s nonattainment.  After that, it’s up to the downwind state to figure it out.”

(e) Could use a Coasian approach:  make the upwind state pay the downwind state for bearing additional pollution of its own.

vi. In practice
(a) During Reagan area, they only modeled interstate pollution for 50km, which missed a lot of the effects.  Courts went along with this scam.  (NY v. EPA, 7th Cir. 1983, SM #5)
(b) In the 1990s, Clinton made a big SIP call on Midwestern states, requiring 22 of them to lower their NOx pollution levels by employing any removal measures costing < $2000/ton.  Michigan v. EPA. This was upheld even though it injects cost into SIP review more than might be expected.
G. Enforcement

i. There are administrative enforcement mechanisms at the federal and state level, civil enforcement, criminal enforcement (requiring mens rea), and citizen suit enforcement. 
ii. Feds can issue sanctions against states for failure to develop SIPs that address non-attainment issues, including removal of certain highway funds and increased offsets (Virginia v. Browner, 4th Cir 1994, SM #3)
(a) Not 100% clear if they could force states to act but clearly, by this case, they can induce them via the Spending Power, as long as the punishments are reasonably related to what they’re seeking to induce
iii. Permitting program
(a) Requires “major” sources (including less-polluting sources in worse air areas) not only to possess permits but also to provide regular emissions reports
(b) Permit = single document containing all obligations
(c) Corporate officers must certify the accuracy of operating permits and emissions, facing criminal liability if they knowingly lie on them
iv. Citizen suits
III. Clean Water Act

A. Purpose (§101)

i. “Objective of this chapter is to restore and maintain the chemical, physical, and biological integrity of the Nation’s waters.”

ii. No effluent discharges by 1985

iii. Fishable, swimmable water, wherever attainable, by 1983

iv. Discharge of “toxic pollutants in toxic amounts” prohibited

v. How much weight should we give this preambular language?  Did they mean it to be “goals”/benchmarks or actual targets that have to be hit?  Agency treated them as non-binding and that’s been accepted. 

B. Structure

i. Effluent limitations

(a) On existing sources

1. By 1977, application of the “best practicable control technology currently available.” §301a1A
2. By 1983, application of the “best available technology economically achievable for such category or class.”  §301a2A
(b) On new sources

1. application of the “best available demonstrated control technology, processes, operating methods, or other alternatives, including, where practicable, a standard permitting no discharge of pollutants.” §306a1
ii. Ambient water quality requirements

(a) Uses are designated for each body of water and then specific criteria levels are set for each pollutant.  If the requisite levels are not met by employing effluent standards, federal government can require stricter standards
	
	
	
	Variances

	
	Federal
	Categories
	301(c)
	301(g)
	FDF

	BPT  (to be met by 1977, §301(b)(1)(A))
	Yes, DuPont
	Statute is unclear but duPont says it wouldn’t make sense for BPT and BAT to be different in that respect
	No, see 301(c) and Crushed Stone
	No, BPT is the min req to get a 301(g) variance
	Yes, required by Dupont

	BAT (by 1983, §301(b)(2)(A)
	Yes, DuPont
	Yes: statute is clear: §301(b)(2)(A)
	Yes, see 301(c)
	Yes
	Yes, see 301(n)

	New source (§306)
	Yes—306(b)(1)(B)
	For “categories”, and within them, distinguished by classes, types and sizes—306(b)(1)(A)(B)
	No, DuPont
	No
	No?  Less meaningful  because you can plan w/ knowledge of the standards


C. Distinctions between CWA and CAA

i. CWA is primarily focused on effluent limitations and technology, rather than ambient standards
ii. the actual standards imposed on existing sources will be set by the fed instead of by the states
iii. no grandfathering for existing polluters
iv. ambient standards were set by the feds in the CAA, by the states in CWA
D. §301 Effluent Limits

i. All point sources require a §402 NPDES permit in order to discharge at all—the permits manage the level of pollution each source is allowed to emit
ii. §304 instructs the Administrator how to set the guidelines for effluents and BPT/BAT

iii. Administrator is responsible for setting both BPT/BAT and the actual effluent limitations

(a) §301 is vague but §101(d) says EPA is in charge unless otherwise stated

(b) duPont v. Train (USSC, 1977) confirmed this
iv. Set according to “categories and classes of point sources”
(a) Industry sought interp that BPT, which doesn’t mention categories or classes, was meant to be case-by-case

(b) duPont court says impossible that Congress would set up such a cumbersome system; besides, no reason to treat them differently

(c) Leg history confirmed this interp

v. Consideration of costs
(a) For BPT, consider:  “total cost of application of technology in relation to the effluent reduction benefits to be achieved from such application,” plus age of eqpmt, process employed, engineering aspects of different control techniques, process changes, and non-water quality enviro impact  
(b) For BAT, consider:  age of eqpmt and facility, process employed, engingeering aspects of control techniques, process changes, “cost of achieving such effluent reduction,” and non-water quality enviro impacts

(c) The cost approach at the industry-level standard for BPT seems more like a balancing, while the BAT cost approach sounds more like a serious standard with only a bankruptcy constraint

(d) Courts have interpreted §301(c) variance for situations where the company simply has higher costs than everyone else and can’t afford to implement BAT w/o going bankrupt, but it doesn’t apply to BPT (for BPT, let ‘em fry) (Crushed Stone)
1. Leg history seems to have contemplated that some facilities would go out of business and there would be job loss because of the implementation of uniform stds

(e) Unexpectedly high costs might enable a facility to get an FDF variance though if those higher costs are related to some different mode of your production/technology/geography.  You’d look to see if they are fundamentally different.  
1. This would appear not to be available at the BAT stage…see §301(n)
vi. Effluent trading?

(a) Would encourage greater pollution control and allow the least cost avoiders to clean up first and then make $$ by selling their credits

(b) Similar concerns as with emissions trading, in that there might be particular water bodies that would get creamed. Unlike air, water pollution may be less diffuse and more concentrated locally?  Need ambient stds also in place. 

(c) Clinton admin recommended this and Bushies are following
(d) Short of revising the law, could run it through §301(c) variances, for water bodies that are in better shape than fishable/swimmable, or through a TMDL-type water body approach
E. §306 Effluent Limits

i. The standard is: 1) greatest degree of effluent reduction, 2) best available demonstrated control technology, 3) where practicable, zero discharge
(a) but in section 306(b)(1)(B), they do say take into account cost of achieving reductions and any non-water quality environmental or energy impacts
F. Variances

i. §301c variances for weaker standards available if:

(a) = maximum use of technology within economic capability of owner

(b) steps taken nonetheless represent reasonable further progress from BPT baseline toward elimination of discharges (you’ve got to be at some point beyond BPT)
(c) Only available though for the 1983 BAT limitations, not for BPT (EPA v. Crushed Stone, USSC 1980, J. White, SM #7)
ii. §301g variances
(a) for a specific set of nonconventional pollutants (chlorine, color, iron, etc.)
(b) must still meet BPT standards

(c) acceptable only when the proposed standards won’t interfere with attainment or maintenance of water quality at standards that assure protection of fish/wildlife, recreational activities and human health.
iii. FDF Variances
(a) for situations where a single plant has fundamentally different factors than those the Administrator considered in writing the rule.  That facility has to be different than the other facilities in his class.  The whole class couldn’t get a variance.
(b) It’s not an exception to the standard:  it’s a fundamentally alternative requirement.
(c) Better than creating an entirely different “category or class” for a particular facility, because: 
1. FDF variance will apply to a single point source, while a new category will apply to anyone who finds themselves in that class, now or in the future
2. New categorical standard is notice-and-comment rulemaking while FDF is simply granted by the Administrator (informal adjudication)
3. Any subcategory will have its standards set by reference to the “average of the best plants’ practical technology” in that class, while FDF variance inevitably treats the standards as a subcategory of 1.  So using subcategorization would > higher standards, even if there are only 20 plants nationwide in that subcategory.  Variances are unlikely to be tech-forcing.  
(d) For BPT, the requirement to do FDFs came from duPont
(e) For BAT, the standard was codified later in §301n, requiring that:
1. information about the FDFs was presented during rulemaking process, unless that was impossible or there wasn’t a reasonable oppty given
2. the alternative proposed are only as loose as justified by the FDFs
3. the alternative won’t make worse other non-water quality environmental factors
(f) The sorts of factors that play into FDF, referencing §304, can be age of equipment, facilities involved, process employed, non-water quality environmental impact, process changes 
(g) §301n: FDF variances in BAT situations cannot be based on economic issues or water quality issues (those are covered in their own variances)
(h) Only 8 FDF variances approved by 1995
iv. §301L:  no variances for emissions of listed toxics, except FDF
(a) In Chem Mfrs Assn v. NRDC, USSC said, even though 301(c) and 301(g) were unavailable, there should nonetheless be allowance of variances for FDFs

(b) In 1987, Cong made explicit that FDF variances were allowed for toxic pollutants (though that would imply the other variances categorically are not)

v. No variances whatsoever for §306 new sources (duPont)
G. Ambient Water Quality Standards

i. Why such a secondary issue in the CWA?

(a) They may have thought determining ambient water standards would be more difficult than for clean air

1. Difficulty of where you measure (how far downstream), which type of body of water

2. But at least with water, you can more easily model where the water flows than where the air flows

(b) Point sources were the first priority:  those were controlled most easily by effluent limitations.  Water quality standards require accounting for many non-point sources as well. 

(c) But it’s easier to measure threshold impacts in the water (when fish start to die) than it is for air.  At a certain point, as oxygen decreases, the water becomes inhabitable.

ii. Uses/standards for each body of water set at the state level—why?

(a) Segregatability of water that doesn’t exist for air (air is air, while certain water bodies can have different standards and that doesn’t necessarily impact other bodies of water)

(b) More like land use, a strong area of local control

(c) More variance by body of water than within air regions

(d) Under CAA, states determine how we get there in SIPs; is this more like the process of defining uses?

iii. Designated Uses > Water Quality Criteria
(a) States define potential uses (swimming, fishing, water supply, irrigation/agriculture, navigation) for all bodies of water in the state.  Fishable, swimmable the default.
(b) States then perform a Use Attainability Analysis (Regs §131.10(j)), which is a scientific determination of what’s attainable and what’s not, when you’re not doing Fishable, Swimmable..
1. Enables them to back off of certain “uses” for certain water bodies

2. Must consider standards and impact on downstream waters

3. May consider seasonal uses 
4. Reg §131.10(d):  Uses considered attainable if they can be achieved by imposition of effluent limits under §301 and §306 and cost-effective and reasonable best practices for nonpoint source control [can’t designate uses that are lower than what could be achieved elsewhere in the statute]
(c) This gets you to a set of “designated uses” for each water body

(d) Can’t scale back from existing uses (can’t declare currently fishable water no longer fishable and allow more pollution) but gives states wide discretion to remove a target use (to downgrade from “designated use”) if any of a number of factors are met, including natural water conditions, irrevocability of human activity, or most expansively “controls more stringent than those required by §§301,306 would result in substantial and widespread economic and social impact.”  40 CFR §131.10(g)

1. This gives wide discretion to lower water quality goals in the name of economic goals
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(e) Regs §131.11 States then establish specific criteria (maximum permissible levels of pollution that will still allow the stated use) 

1. Based on “sound scientific rationale”

2. Support the most sensitive of the designated uses 

3. Criteria can be numerical, narrative, or “based upon biomonitoring methods”

4. RR: this sounds like the ideal place for federal standards…but that’s not the way it was done.  EPA promulgates certain general standards for pollutants, but then states are free to adopt these or adopt alternative standards.

5. States have wide latitude to make these decisions (NRDC v. EPA, 4th Cir. 1993, p. 639-states could set maximum concentration levels 1000 times more lenient than EPA)

(f) State has to submit the standards and EPA can approve/disapprove [131.20(c)/(a), 131.21(a)(2)].  

1. Is it based on appropriate technical and scientific data and analysis?

2. Did they do use attainability analysis?  
3. Does it meet the minimum requirements of the CWA? 
4. If states do a reasonable job and aren’t totally irrational, states can probably pick standards that don’t reach fishable, swimmable water, and EPA would probably approve.
5. Citizens could sue against the EPA approval but that would be tough fight
(g) This is basically a zoning approach, letting the state authorities define uses for different water bodies at different points and in different places.  High degree of deference given to their decisions.

(h) Remember the uncertainty in the effects of pollutants on water quality—it’s a lot of guesswork where the right place to set them is
iv. Non-point sources (sediment run-off, agricultural run-off, pollution from construction, etc.)

(a) Generally unregulated (except for creation of “state management programs” under §319) unless effluent limitations fail to hit water quality targets.  RR:  this program has been a complete joke. 
(b) With point sources largely regulated, these would likely represent the cheapest cost way to get a big bump improvement in water quality

(c) Exemption is largely a function of political power by the agriculture and development industries

(d) Might consider a nonpoint source pollution trading system

1. Would need to establish baseline levels for nonpoint sources:  that may not be easy, would require extensive modeling of how much fertilizer 

2. Couldn’t allow trades across bodies of water (each watershed would need to be a market)

3. Threshold pollutant concerns (would it change dramatically the type of pollutants)

4. Concern of nonpoint polluters that once their emissions are measured, they can be regulated more easily
v. Total Maximum Daily Loads (§303d)
(a) If §301 effluent limitations fail to > hitting water quality targets, states required to create a list of those impaired water bodies and then perform TMDL analyses (comprehensive review of all pollutant sources and how much pollutant can flow into the water body  [factoring in seasonal variations and a margin of safety] and still meet the water quality standards) for each. Purpose is to provide information to help make requisite reductions

1. If states fail to act and create TMDLs, EPA has a nondiscretionary duty to step in and do it themselves (Alaska Center v. Reilly)

2. Covers water bodies impaired by non-point sources as well (Pronsolino v. Nostri, 9th Cir. 2002, p. 664)
(b) §303(e) seems to require certain steps taken to bring water quality up to the TDML level 
vi. Water Quality-Based Effluent Standards
(a) There’s a deadline requirement for stricter effluent standards in order to meet state water quality standards §301(b)(1)(C)—a little unclear who promulgates but I guess we assume the feds
(b) Feds have the power to set water quality-based controls in order to prevent discharges from interfering with “attainment or maintenance” of desired quality levels (§302(a))

1. RR:  This hasn’t been used though because discharger can win modification by demonstrating that there’s no relationship b/w the costs of controls and their benefits §302(b)(2)(A)—it’s too high a political hurdle
2. RR:  Would this allow standards for nonpoint sources???
vii. Nondegradation

(a) 40 CFR 131.12 (a)(1) Existing uses must be maintained and protected

(b) 40 CFR 131.12 (a)(2) If standards exceed fishable, swimmable criteria, can reduce quality if reductions “are necessary to accommodate important economic or social development,” though all existing uses must be maintained. [This leaves it wide open to the states.]  Can’t reduce the statutory requirements for new/existing sources or for following best practices in the nonpoint source arena 

(c) Quite different from the PSD program in the CAA

1. No idea of increments in CWA

2. Baseline is immediate under CWA, rather than once a permit is sought
3. But deterioration to the minimum water quality standards seems easier because of the broad exemption for social/economic development (of course, under CWA, you have to justify why you’re degrading)—you could never do that under CAA because increments don’t allow falling all the way to NAAQS
viii. Interstate Water Pollution

(a) no statutory provision in the CWA for prohibiting interstate water pollution.  The courts used §301(b)(1)(C), which says states can apply more stringent standards beyond BPT/BAT or that feds can step in, if necessary. 
(b) Downstream state has the presumed entitlement. 
(c) Arkansas v. Oklahoma (USSC 1992, p. 643)
1. Facts:  Arkansas city applied to EPA for NPDES permit for source that will deposit pollutants in Oklahoma river.  Oklahoma had designated the area a “scenic river” but was not living up to those standards.  EPA approved Arkansas’s permit.
2.  EPA’s conclusion that one state’s permits may not negatively impact a downwind state’s water quality is permissible.  EPA could’ve gone a different way, considering the lack of clarity in the statute.  So it gets deference.
· The standard applied is “actually detectable or measurable” impact/change
· There can be low levels of discharge that flows into downriver state’s waters, even if the downwriver waters are in violation of water quality standards
(d) Why the stricter standard for interstate water pollution than air (“significantly contribute”)?
1. CWA more deferential to states/land use and so state can call the shots

2. Air pollution dissipates, while water maybe less so.  

3. Maybe Congress saw water pollution has something that should ultimately be ended, whereas air pollution was seen as essential in some dosage.  

(e) Under CAA, state can use interstate provision to enjoin upwind industry when it causes violation of federal standards but not more stringent state standards; Supreme Court decision seems to indicate that downstream state could be more aggressive than federal standards (declare everything “fishable, swimmable”) and enforce it against upstream state.  

1. This could get out of control but remember that EPA has discretion on permitting decisions, so they can control it.

(f) While EPA oversees permitting decisions, downstream states do have the ability to intervene in administrative proceedings or to challenge the EPA’s permitting decision.  Good checks and balances.

(g) Hypo:  downstream state has no industry, upstream contributes to its pollution.  Downstream creates more stringent water standards:  could they bring a nuisance claim?
1. If there were a balancing test used, industry might win, if there weren’t big benefits for the downstream citizens
2. Could be a “coming to the nuisance” issue, a situation in which the industry had been polluting for 100 years
3. If it were aimed at guarding local industry at the expense of ex-state industry, that might trigger the dormant commerce clause.
IV. Resource Conservation & Recovery Act

A. Overview

i. Passed as amendment to Solid Waste Disposal Act, 1976

ii. Purpose—preventatively regulate “cradle to grave” the handling of hazardous waste; and encourage recycling of materials, rather than abandonment or disposal

iii. Deals with both hazardous and non-hazardous waste, but the non-haz provisions are all about state programs (the meat is in haz waste)

iv.  “Solid waste” defined as “any garbage, refuse, sludge from a waste treatment plant, water supply treatment plant, or air pollution control facility and other discarded material, including solid, liquid, semisolid, or contained gaseous material resulting from industrial, commercial, mining, and agricultural operations, and from community activities” (§1004(27))
(a) Exempts household municipal waste, municipal sewage, and irrigation runoff (this is not insignificant:  large amounts of waste go unregulated)
B. Waste Reduction/Recycling

i. To be “waste,” it must be disposed of:  regulations define “disposal” as abandoned, burned or incinerated, stored, treated or accumulated.
ii. Rigid two-tier system:  if it’s declared “hazardous waste” it’s regulated to the hilt, regardless of amount of generation; if it’s not, it’s wholly unregulated
(a) EPA sought to create de minimis “exit levels” approach for certain wastes, but this has not been adopted yet. 
iii. Goal was to encourage recycling of materials by exempting recycled materials but there’s been dispute over what “recycled materials” are
(a) Presumably barrels of waste kept in a warehouse with a plan to eventually recycle them wouldn’t be recycled materials
(b) American Mining Congress v. EPA (D.C. Cir. 1987, p. 187, J. Starr)
1. EPA had passed very specific regs declaring that “recycled materials” only included those that were substituted for a raw material in the same production process
2. Why not give Chevron deference?
3. Declared RCRA not apply to materials that aren’t “discarded” and are going back into the production process, regardless of how they do so
4. Strained “purpose” of RCRA to say that it’s only about the disposal problem.  J. Mikva’s dissent points out that the statute is also about seepage of wastes into soil and water and that some ‘recycled’  materials could now be stored on site
(c) Some notion of proximity to the production site and temporal proximity to the generation of the waste
1. Post-AMC, EPA still regulated recycling activities that are characterized by discarding, w/ a focus on how the materials are handled between generation and re-use
2. AMC II:  recycled materials exemption applies only to those destined for immediate reuse
3. API v. EPA:  if it has to be sent to another site and treated first, it’s “waste” and not “recycled materials” (the key is whether or not it’s discarded first)
4. Owen Electric: slag that must be “cured” on the ground for six months is “discarded material”
5. Ass’n of Battery Recyclers: storage “for a few minutes” before being reintroduced to the production process could not be regulated under RCRA
6. Speculative accumulation for potential reuse triggers regulation (you’ve got to know what you’re doing with the stuff)
(d) RR:  maybe the rule should not be focused on “discarding” but on whether there’s social harm caused by the temporary storage or movement of the materials
iv. Hazardousness
(a) Statutory definition (§1004(5))
1. cause, or significantly contribute to an increase in mortality or an increase in serious irreversible, or incapacitating reversible, illness; or 
pose a substantial present or potential hazard to human health or the environment when improperly treated, stored, transported, or disposed of, or otherwise managed.
(b) Some wastes are EPA-listed wastes; others exhibit one of 4 characteristics that make it inherently hazardous:  ignitability, corrosivity, reactivity, and toxicity
(c) “Mixture rule”: mixing a listed waste with another solid waste makes the whole mixture “hazardous”

(d) “Derived-from rule”: wastes derived from transport, storage or disposal of a listed waste are deemed themselves to be hazardous wastes

(e) Pederson:  there’s overregulation of mixtures and derived products (even to de minimis levels) and underregulation of some serious wastes, because of the difficulty of getting them listed.
C. Generators-Manifest System

i. When generators create hazardous waste, they’re required to fill out a multi-copy manifest, which follows the waste to its final resting place.  At each step (pick up, delivery, treatment, etc.), the processor or transporter must make marks on the manifest, which are then returned to the generator, who forwards a copy to the EPA. 
ii. Burden is on the generator to determine upfront if the product is “hazardous”

iii. Burden is also on generator to figure out what went wrong if manifest comes back incomplete or turns up missing.  
iv. Note:  there is a de minimis provision in the RCRA
D. Treatment, Storage, & Disposal (TSD) Facilities
i. §3004(a): Requires TSDs to meet performance standards “as may be necessary to protect human health” 
(a) meant in particular to discourage landfills, which were comparatively cheaper because of the externalized health effects

(b) has become tech-forcing, as EPA has required use of best demonstrated available technology (BDAT)

ii. Gradually upped the ante on landfills, ultimately prohibiting the dumping of all haz waste on land unless Administrator determines it won’t threaten human health and environment §3004(d)(1)(c)

iii. Must have permits to operate, which include emergency procedures and ultimate closure plans.  Gaining permit requires guarantees of financial resources to compensate third parties and undertake safe closure.
iv. Not a variable system:  if you’re deemed to be a TSD, you must meet all the requirements (means there are big legal battles over qualification)

v. Exempts municipal incincerators that produce energy from being labeled TSDs
(a) But this only exempts the facility:  the ash produced by these facilities can still be regulated as haz waste and the facility can be regulated as a generator (City of Chicago v. EDF, USSC 1994, p. 205)

(b) J. Stevens’ dissent in City of Chicago argues that the intention to exempt muni incinerators was meant to be broad and meant to exempt them completely from RCRA (read the original 1980 reg together w/ the 1984 statutory clarification)
E. Enforcement Actions

i. §7002: Citizen suit provision against a person or entity for any violation of a permit, regulation or standard articulated in the Act; for “contributing to the past or present handling or TSD of any solid or haz waste which may present an imminent and substantial endangerment to health or the environment”; or for gov’t failure to meet the requirements of the act.
(a) This could even allow citizen suits for things we normally think of as falling under CERCLA (mentioned in Aceto, p. 255)
ii. §7003 allows Administrator to bring suit to enjoin a generator, transporter or owner of a TSD facility when their activity presents “an imminent and substantial endangerment to health or the environment.”  This gives EPA more discretion in deciding how strictly to regulate or enforce.
iii. The 1984 Amendments included a “hammer” provision in which certain standards would take effect if the EPA didn’t create standards of its own.

V. Comprehensive Environmental Recovery, Response, Compensation, and Liability Act (CERCLA)

A. Overview

i. Unlike RCRA is backward-looking, not forward-looking
ii. Two main purposes are actual cleanup of contaminated sites and deterrence of future bad behavior with hazardous wastes
iii. Forces generators not just to think about how they deal with their waste but also how much waste they produce

iv. Will encourage generators to:  pick best possible, safest sites; monitor carefully and be watchful; avoid transporters and final sites that seem financially weak (because then it gets thrown back on them)

v. Incentivizes all parties to deal promptly with problems and start clean up swiftly, before problems get worse

(a) Of course that’s dependent on belief that government is eventually going to step in—something that’s less likely today than 20 years ago

vi. The Superfund itself was a fund established in 1980, filled by corporate taxes, that repays government for unrecovered remediation costs.  It’s now empty and all $$ government spends that it can’t recover comes from taxpayer dollars.

B. Process of Declaring/Fixing Superfund Site

i. Reported site goes on CERCLIS, a big database

ii. Preliminary assessment

iii. Site Investigation (if things look questionable in the PA)

iv. Formal appraisal, resulting in Hazard Ranking System (HRS) score

v. Sites that score above a certain level go on the National Priorities List (NPL).

(a) Listing on the NPL is not a prereq for liability but it is a prereq for federal spending for remedial action.  Feds stopped adding to NPL about ten years ago. If feds can’t get private parties to settle and do the remedial action itself, it probably won’t happen unless they start adding to the NPL.
(b) A “listing” could be challenged by the person who got nailed, but it might be harder to challenge a non-listing.
vi. Record of Decision determining a recommendation for what to do with the site. (RR: they usually choose the second-most expensive option.)

vii. Remedial Design
viii. Remedial Action begins.
(a) Citizens can apparently challenge a remedial action for violating any requirement of the chapter. §113(h)
C. Who is Liable (primarily from §107(a))
i. Current owners or operators  of facility/property (“owner” defined at §101(20))
ii. Prior owners/operators at the time of disposal
(a) Even someone who’s not an owner could be deemed an “operator”

(b) Only operators of facilities who exercised “actual control” over the facility (US v. Brighton, 6th Cir. 1998, p. 241)

1. Factors might include: expertise and knowledge of the dangers, establishment and design of the facility, hiring/supervision, operational planning, etc. 

(c) Corporate parents liable for actions of subs only if: 1) the veil can be pierced, or 2) they “actively participated in, and exercised control over, the operation of the facility itself” (US v. Bestfoods, USSC 1998, p. 241)

1. Membership on the sub’s board is not enough to show control 
2. Might create disincentives for parents to intervene quickly to help with the cleanup before the problem worsens

(d) Applies to states/municipalities on a similar set of tests, but USSC has said, because of 11th Amend, states are only liable for private monetary damages if they waive sovereign immunity.
iii. Generators of hazardous waste that arranged for disposal/treatment or arranged with a transporter to send haz waste to the site in question 
(a) Courts read CERCLA broadly to focus on who the real cause of the problem is
(b) US v. Aceto (8th Cir. 1989, p. 248)
1. Facts:  processor produced private label pesticide for a third party (who then resold it) but their processing created waste.  
2. Because the pesticide seller owned and controlled the product at the time it created hazardous waste—he had detailed the specs and arranged for its production—he was considered a but-for cause of the disposal of waste and thus held responsible.
3. But see:  Edward Hines Lumber, 7th Cir. 1988, which exempted a firm that provided the chemicals for wood treatment, helped design the facilities, trained employees, and licensed its trademark, because it did not “transact in a hazardous substance for disposal of [that substance].”
(c) General rule: Sale of a useful product exempts seller from liability for future waste associated with the use or disposal of that “useful product.” (think GM and car batteries)

(d) “Selling” the product to someone for the sole purpose of disposing of it does not free a generator from liability (NY v. GE, p. 251)

(e) In 9th Circuit, even the bona fide seller of spent material can be liable (Catellus-used auto batteries)—this makes sense, in that incentivizes them to pick their buyers carefully.

1. Other circuits have gone the other direction

2. Remember there’s a broad recycling exemption, p. 254
(f) Don’t require that generator actually know at which site the hazardous substances would be deposited

(g) Some sort of a requirement for “control” over disposal/treatment (GE v. AAMCO Transmissions, 2nd Cir. 1992, p. 255)

(h) Only way to possibly avoid liability would be to prove a break in the causal chain (e.g., someone stole the stuff from the site to which you had it sent and then left it on land, or something really strong like that)

iv. Transporters who have some say over selecting the site of disposal (for more, see p. 247)
(a) Transport could be within the same site (Kaiser Aluminum, 9th Cir. 1992, p. 247)
v. Owners w/ actual knowledge of the release or threatened release of haz mat while they owned the property who then transfer the property w/o giving notice or disclosure (in fact this one prevents use of any defenses, even if that person got screwed by the other person as well) (§101(35)(C))

D. Who is Not Liable

i. Government:  if property escheats or is transferred to the government via delinquency, bankruptcy, or abandonment, they are not liable and the prior owner is treated as the current owner for liability purposes  §101(20)(A)(iii)

ii. Banks/lenders:  not responsible simply because they possess the “indicia of ownership.” Prevents people from defaulting on loans in order to escape “current owner liability”.  §101(20)(E-F) made this exemption even clearer.
(a) Doesn’t hold though if the bank/lender was actively participating in management of the firm:  key issue is “decisionmaking control over the environmental compliance related to the vessel or facility” or, alternatively, control of virtually all operational functions of the facility (regardless of explicit control of the environmental area)

(b) The good is that this encourages free flow of lending

(c) The bad is that a liability rule would ensure that banks are more careful about who they loan to and under what circumstances.  As the rule goes, they don’t care who they lend to:  purse power might’ve been significant in forcing mfrs to clean up their production methods. Also, it discourages banks from getting involved in the management of their loans when the loan or the property is in trouble, which may > more bankruptcy.  Also, banks, as repeat players, might be better able to more efficiently help with the cleanup and so we might want them involved.  

(d) Extends even when banks foreclose, sell or re-lease the property but requires the lender to try to sell or re-lease it at the earliest practicable opportunity—don’t want them holding speculatively property they took in lieu of payment
iii. De micromis contributors (<200 lbs of waste) are exempt from liability under §107(o)
(a) Only applies for sites on the NPL
(b) Only applies if pollution occurred before 4/1/2001

(c) Does not apply if the contributed hazardous substances contributed significantly (individually or in aggregate) to the clean-up problem

(d) Does not apply if the person was convicted of a crime for contributing the materials
iv. Bona fide prospective purchasers §107(r)/101(40)
(a) Assumes that person’s only source of liability is as current owner
(b) Don’t need defenses:  if you can assert all the factors of 101(40), you’re not a PRP at all
(c) Can encourage purchase of brownfields and other semi-contaminated properties

(d) If the USG has unrecovered costs associated w/ cleanup of a site that invokes this exemption, USG has a lien for the increase in market value due to the cleanup

(e) Very similar but slightly higher set of requirements (appropriate inquiry, due care) as for 101(35) exemption—unclear what the real difference is.  Possibly meant to exempt owners who knew when they bought the property but the “all appropriate inquiries” language would tend to imply otherwise.
(f) Bona fide purchaser can’t be affiliated in any way with a prior owner who’s otherwise liable

(g) Bona fide purchasers can sometimes get a comfort letter or other assurance from the government that their site won’t be put on the NPL
E. Scope of Liability
i. By reference to the Oil Spills provision of the CWA, Congress indicated the intended liability is strict liability
ii. Scope of liability includes:

(a) Cleanup costs by government or private parties per the national contingency plan

(b) “Any other necessary costs of response”

(c) Natural resource damages (damage to wetlands, forests, etc) that occur as a result of the haz material disposal

(d) Health assessments/health effects studies per §104

iii. No liability for personal injury caused by the hazardous release

(a) Liability triggered by:

(b) 1) existence of a facility, 2) on which “release” or “threatened release” occurred, 3) causing someone to incur cleanup costs, 4) and ∆s fall within one of the classes of responsible persons

(c) “Release” = “any spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping, or disposing into the environment (including the abandonment or discarding of barrels, containers, and other closed receptacles containing any hazardous substance or pollutant or contaminant)”

1. While “leaking” is listed as a release, passive leaking while a person owned the property may not count, though RR says courts are split
(d) “Threat of release”:  this term is undefined by the statute and usually a factual determination by the court.  The existence of barrels alone is not a threat of release:  that would undermine the idea of defenses.  Becomes a fact-specific inquiry, decided by courts.
(e) No causation burden of proof for the plaintiff
iv. Private parties can do the removal and remediation themselves

(a) Often ends up being cheaper, faster and more efficient

(b) Fear though about cutting corners or acting before the problem is fully identified
v. Defenses (§107(b))

(a) Act of God
(b) Act of war

(c) 107(b)(3): Act or omission of a third party other than an employee, agent, or an entity whose act or omission was in connection with a direct or indirect contractual relationship
1. Must show that ∆ himself took due care w/ respect to haz substances and took reasonable protections to prevent the harm from happening

· Called the authorities ASAP when the release discovered
· Put up a fence?

· Consider the diligence required to defeat adverse possession (survey the land regularly, reasonability standard)

· May depend on the nature of the land and where it is and how it’s already used

2. Don’t have to identify any specific parties to establish the defense but, to the extent parties are known, must establish no contractual relationship to each of them

3. Contractual relationships include most land transactions §101(35).  But there’s an exception if 1) acquired after  disposal/placement of haz mat and 2) one of the following:
· A(i):  The land was assumed by inheritance/bequest

· A(ii): The land was assumed by involuntary government acquisitions (escheat, default, condemnation)

· A(iii): The ∆ purchaser lacked actual knowledge of the placement of haz substance that is the source of the release or threatened release AND at time of acquisition, made “all appropriate inquiry…consistent with good commercial or customary practice.”  Court should consider specialized knowledge of ∆, price paid, and obviousness of the contamination, use of an environmental audit, visual inspection, title search, reasonable interviews.
· Must also prove that you took all reasonable steps to stop any continuing release and prevent any threatened release (“due care”)
· All of the 101(35) parties must also demonstrate that they cooperated fully w/ authorities, gave full access to the land, etc. 
· A good analysis of these exceptions can be found in the Pacific Hide & Fur Depot case (SM #9)
ii. Sellers of Property

(a) What if there are barrels but no release at the time of sale.

(b) The §101(35) exceptions are all for buyers—sale would, by default, be a de facto contractual relationship, unless:
1. fully disclosed the existence of the waste

2. took all reasonable precautions while owned the property

3. can prove that the release was caused solely by current owner

(c) Might allow them to claim that the act or omission is not in connection with the contractual relationship, if the contract itself is unrelated to the handling of hazardous substances (Westwood v. Natural Fuel Gas-haz mat stored in underground receptacles was spilled when buyer was doing later construction; seller relieved from liability)

1. We wouldn’t allow this for buyers, but for sellers, they have no control over future acts so we’re inclined to be more generous
F. Joint/Several Liability 
i. Implicated by §113(f)(1) which mentions contribution, §107(a)(4) which mentions recovering from parties who pay, and clearly intended according to the legislative history
ii. Purposes:

(a) J/S liability gives big, high-solvency players an incentive to either create their own sites or deal only with other reputable, high-solvency generators.

(b) Would deter extraneous use of hazardous materials in production altogether, in order to minimize waste
iii. Contribution actions

(a) courts are allowed to balance the equities in deciding how to apportion (§113(f)(1)); they might look at the Gore factors (Vertac, p. 273) to determine how to divide up. 
1. ability to distinguish one’s own contribution

2. amount of hazardous waste involved

3. degree of toxicity of the haz waste

4. degree of involvement of the parties in the generation, transportation, disposal of the waste

5. degree of care exercised by the parties

6. degree of cooperation by the parties

(b) In Vertac, in determining Uniroyal’s liability, court looked at volumetric contribution (very small) and degree of control over the facility (low but not insignificant), determined that they were 1.76% liable, then punished Uniroyal for its failure to cooperate and bumped them up to 2.6%

(c) There’s an even longer list of factors on p. 278

(d) Cost attributable to orphan shares get divided pro rata among other parties, or EPA eats them
(e) Parties who have settled with the government cannot then be hit up for contribution 

(f) Parties who can demonstrate that their contributions are de minimis and did not contribute to the specific harm cannot be nailed for contribution

iv. Divisibility

(a) R(2d)T §443a says: apportion damages when there are 1) distinct harms or 2) there’s a reasonable basis for determining contribution to each harm.  This would free a party from J/S liability if they could show only responsible for some % of the harms. Particularly valuable when many unknown ∆s

(b) Issues of fairness:  should people have to bear more than their fair share?  If certain ∆s can’t be found, who should fill the gap?  A ∆ who was involved in some sense, or the ∏, via taxpayer dollars.    

(c) Easier for removal costs than remediation costs (O’Neil v. Picilo, 1st Cir. 1989, p. 261):  might be clearer to show you only contributed a % of the barrels than to prove only x% responsibility for groundwater or soil contamination (mixing/cumulative effects).  Factors that might play in include:

1. # of barrels sent to the site

2. Type of chemicals involved—perhaps only certain chemicals contribute to certain contamination

3. Whether barrels were already of mixed product

(d) Severely complicated when there are generators, transporters, landowners, etc among the ∆s.  Also, as more chemicals come into play, it’s harder to tell which were responsible for which—may also be cumulative effects.  Easier to divide when only dealing with generators (can count barrels) 

(e) Divisibility determinations and contribution actions are very different examinations.  Divisibility requires legal proof about the physical state of the harm, whereas contribution is just about equitable apportionment.

v. Indemnification:  Can have indemnification suits around Superfund sites (§107e), but indemnification is a separate ex post state law suit, doesn’t get the current owner out of trouble unless he can go to court and win.  Depends of course on solvency of the party that agrees to indemnify
vi. Settlements

(a) Pro tanto rule:  A & B are j/s liable for damages $100k.  A settles for $10k.  B could now be liable for $90k and couldn’t seek contribution from the settled party (§113(f)(2)), and B can’t then seek contribution against them
(b) Apportioned share setoff rule:  Settlement reduces the amount of total liability by the share that can be apportioned to the settler.  A & B are j/s liable for damages $100k.  A settles for $10k.  Now government or suing party can only recover $50k from B, placing a cap on available recovery.  
1. Recommended by J. Easterbrook in AKZO v. Aigner, 7th Cir. 1999, p. 280

2. Could be seen as a deterrent for ∏s to settling.  This is the rule in federal courts and so affects settlements between private parties.

(c) A party can have a settlement with another party thrown out within 30 days if she can successfully challenge the bona fides of the settlement.  

(d) De minimis parties:  §122(g) of the act encourages government to settle with parties when ∆’s amount of material contributed is minimal and contribution to total toxicity is minimal

1. De minimis settlers cannot be liable in contribution actions
2. De minimis settlements usually command a premium over the amount of fault that could reasonably be assigned to the settler (uncertainty)
3. Applies only when the government is the ∏
4. No judicial review for settlements

G. Cleanup and Cleanup Standards

i. §121(a) calls for “cost-effective responses.”

ii. §121(b) expresses preference for permanent remedies and disapproval of remedies that merely involve offsite disposal w/o treatment.  Offers a set of factors to weigh in deciding b/w alternative remedial actions.
iii. The system is designed to encourage people to start cleanups before EPA steps in.  If I’m a landowner and I discover leaking barrels on my property, I can contact EPA, take removal or remediation steps consistent with the National Contingency Plan (use approved contractors, follow basic procedures), and then seek contribution from other liable parties
iv. §121(d)(1):  Remedial action must at least “assure protection of human health and the environment.”

v. §121(d)(2):  ARARs

(a) Any hazardous pollutant or substance staying on site must also meet any State or Federal standards legally applicable to the pollutant, or any legally “applicable or relevant and appropriate requirement (ARAR)”

(b) Must also meet the extra-strict MCLG provisions (even if it’s unfeasible) built into the Safe Drinking Water Act:  cleanup of water affected by Superfund sites, even though it may not actually be used of drinking water, must reach a level higher than that generally required for drinking water.  Does this make any sense? Is the law in line with reasonable environmental objectives?  

vi. The Viscusi study
(a) Showed that most of the risk associated with Superfund sites is dependent on future residential use, in particular of groundwater and soil contamination from that use.  

(b) Why not just permanently restrict land use rather than spending millions on cleanups?  That would certainly be more cost-effective

1. We are concerned about whether or not residential patterns may change and worry that land use regimes may not be able to bind the future. 

2. Could also be risk that the harms would get worse over time and create wider costs that could be averted with a cleanup today (may not be internalized).
(c) Advocated greater use of cost-benefit analysis and risk management both in the selection of sites for the NPL and the decision about how to remediate.
vii.   Brownfields §101(39), (41)
(a) Social desire to encourage people to start cleanups on their own, rather than waiting for them to go on the National Priorities List. The Brownfields policy, along with comfort letters, may work for certain types of sites.

(b) If the standards for cleaning up non-NPL sites are too high, no one will ever develop and it creates industrial wastelands (an EJ issue) and encourages greenfields development in currently pristine areas.  

H. State Statutes

i. Most states have their own Superfund statutes and have created their own “funds” in order to focus on sites that didn’t make the NPL.  States are doing 10x as many cleanups as the federal government, though most are smaller ones.  

ii. States have also developed significant brownfield rules.  What they’re really concerned about is making sure that sites they help clean up or convert as brownfields don’t then get sued by the feds. 

iii. There are some interesting state land transfer rules (e.g., New Jersey) which requires cleanup when a site’s ownership is transferred.  Could even affect significant corporate mergers in which land is purchased by one company from another.  

VI. National Environmental Policy Act (NEPA)

A. Statutory Provisions

i. §2 Congressional Declaration of Purpose
(a) To declare a national policy which will encourage productive and enjoyable harmony between man and his environment…

ii. §101(a) Federal duty to protect the environment.
(a) The continuing policy of the Federal government…to use all practicable means and measures…to create and maintain conditions under which man and nature can exist in harmony, fulfill social, economic, and other requirements of present and future generations. 

(b) This could’ve been read broadly to serve a wide range of substantive environmental goals but it never worked out that way.
iii. §102(C) The Environmental Impact Statement

(a) Required of all agencies, included with all “proposals for legislation and other major Federal actions significantly affecting the quality of the human environment

(b) Includes:

1. Environmental impact

2. Unavoidable adverse environmental harms if implemented

3. Alternatives

4. Short-term/long-term dichotomy

5. Irreversible and irretrievable commitments of resources if implemented

iv. Requirements for consultation w/ relevant agencies and for providing key information to States, counties, etc.
B. The EIS-What It Requires

i. NEPA is not a substantive statute, but a procedural requirement to put before the decisionmaker all relevant information and alternatives (Calvert Cliffs, J. Skelly Wright, p. 785))
(a) More than just a literal passing of folders—must be legitimate consideration

(b) Skelly Wright:  “if the decision was reached procedurally without individualized consideration and balancing of environmental factors—conducted fully and in good faith—it is the responsibility of the courts to reverse.”

(c) The review process itself is rigorous but the conclusion reached by the decisionmaker may only be overturned if “arbitrary or capricious”- a pretty deferential standard.  Judges may not substitute their judgment for that of the agency (Vermont Yankee)
ii. A further list of what is expected is at CEQ §1502.12-.17

iii. Environmental concerns not a paramount or preemptive concern but one of many that must be weighed by agency in making a decision (Strycker’s Bay, USSC 1980, p. 789)
(a) J. Marshall’s dissent:  courts should still take a “hard look” at the agency’s evaluation—here, they valued delay over environmental harm and that’s crazy
iv. The political social/benefits of the EIS

(a) Transparency:  everyone learns about what the environmental impacts will be before they make a decision (there’s public hearing during the creation of an EIS as well, which mean there’s meaningful public input)

(b) Burden shifting: Relieved the informational burden on NGOs and others who would have to hire their own scientists and do all their own investigation to discover the potential environmental harms

(c) Formal record: Gives fodder to Congress, the media, and the environmental groups (there’s a formal record establishing what will happen and that can help galvanize public support/opposition).  Raises visibility. 

(d) Paradigm shift: Changes the cultural mindset about dams, transportation, development.  People can’t pretend there are no environmental harms to growth.

v. For a critique of the value of the EIS process as a tool for change within agencies as they make their policy choices, see J. Kleinfeld’s dissent in Metcalf on p. 820.
vi. For another critique of the process, see Kaarkanien on p. 850
C. How is it created?

i. Created by the agency planning a project, as opposed to by indept agency (as in Europe)

(a) They have the best knowledge and information

(b) They can get synergies from having the same internal group do them each time that would be harder to achieve if EPA were in charge

(c) Agencies have the most concern in doing it right because otherwise their proposals will be thrown out
(d) Fosters cultural change within the development agencies.  Can’t just blame the greens:  the people doing the EIS were their colleagues, not a bunch of “suits” from Washington.

ii. Today, most states have their own NEPA-type statutes, so the EIS requirement is pushed down to state and local agencies as well. Some of the states have a substantive component which makes their laws more powerful than the federal statute.   

iii. Agency cannot delegate NEPA duties to private parties seeking a permit or approval (Idaho v. ICC, p. 830)
D. When does it apply?

i. Proposals for legislation

(a) Requests to Congress for appropriations do not require an EIS

(b) Not required for legislation proposed by the President (because he’s not an agency, he’s not subject to the APA and thus judicial review)

(c) Public Citizen v. USTR (D.C. Cir. 1993-94, p. 793):  USTR’s submitting NAFTA to president who would then submit it to Congress did not require an EIS because it wasn’t final agency action—it’s not “final” until it’s at the point where it’s about to injure people

1. RR:  this would create a paradox in which no proposals for legislation fall under EIS requirement, or at least may have their EIS reviewed.  By their nature, proposals require an intervening act—Congressional and presidential approval—before anyone is going to be injured.  So, the APA never applies to mere proposals.
ii. “Major federal actions”

(a) Interpreted to include not just federal activities, but also establishment of federal rules and regs, approval of certain leases or rights, government financings, permitting decisions, private actions requiring federal go-ahead.  Effect must be “major,” though the term seems to be undefined. Courts presumably read that pretty broadly.
(b) Even federal “failures to act” may be read as “actions,” according to CEQ regs.  See 40 CFR 1508.18b
1. But a decision not to use herbicides in national forests didn’t trigger NEPA, as the recommended action wouldn’t have enviro impact (Minnesota Pesticide v. Espy, 8th Cir. 1994)

2. When an agency doesn’t have regulatory authority to act, it’s failure to act doesn’t require NEPA.  

(c) Does not include enforcement actions taken by agencies

(d) Doesn’t include government participation in negotiating and implementing settlements (Us v. So. Florida Water Mgmt Dist., 11th Cir. 1994)
(e) Circuit split on whether EIS must be done when a given action opens the potential for future action that would definitely require an EIS 

iii. At what stage of preparation

(a) EIS must be prepared at the time “at which it makes a recommendation or report on a proposal for federal action.” Aberdeen & Rockrish R. Co. v. SCRAP (SCRAP II), USSC, 1975, p. 799
(b) Kleppe v. Sierra Club, USSC 1976, p. 798
1. Facts:  Interior planning a major national coal development program had created a national “programmatic EIS” and planned EIS’s at the leasing/mining stage.  Sierra Club wanted a separate regional EIS for the Northern Great Plains region.  Court said no.  

2. No evidence that all coal development projects in the region were interrelated or integrated:  the agency’s decision of when to do the EIS gets some deference

3. Reaffirmed the need to consider cumulative impacts when evaluating specific projects EIS’s

4. J. Marshall dissent: better to do the EIS earlier, before the decisionmaking process has gone too far forward.  It invites post hoc rationalizations.

(c) Post-Kleppe CEQ regs said EIS should be prepared when an agency is “actively preparing to make a decision.”
(d) Sierra Club v. Peterson (D.C. Cir. 1980, p. 507)
1. Facts:  USFS made decision to issue oil and gas leases, issuing a FONSI and saying they’d require mitigation measures (but it was unclear how severe the environmental impacts would be in particular locations and there’d be no way to preclude drilling later.)  On arbitrary and capricious review, court said evidence didn’t show that mitigation alone would be enough to prevent significant enviro impact.

2. EIS must be done before “irretrievable commitment” of resources.  If the ultimate impact was uncertain, agency could delay the EIS and retain authority to completely prevent certain drilling. 

(e) Metcalf v. Daley (9th Cir. 2001, p. 812): whaling privileges for Indian tribe.  Agency committed in writing to helping the tribe secure its rights at an international meeting long before it did the EA.   

1. EIS should be done at the feasibility analysis (go-no go) stage

2. Not an absolute rule:  look for whether agency has passed the point of committing itself.

(f) Tiering (CEQ §1508.28): either as the program goes from broad to narrow or as the project gets more fleshed out, agency submits more detailed and additional EIS or supplemental EIS’s.  Good for things like forest plans and leasing programs, which start national and gradually work down to the local area.  

E. Scope

i. In determining proper scope for an EIS, CEQ Reg 1508.25 says consider three types of actions (connected, cumulative, similar), three types of alternatives, and three types of impacts (direct, indirect, and cumulative)
ii. Connected/concerted actions:  one depends on the other, creates the condition making the other necessary, and thus they should be discussed in the same impact statement
(a) Thomas v. Peterson (9th Cir. 1985, p. 803):  court enjoined a logging road that was essential for future logging, requiring a combined EIS for the road/logging.  Recognized the value of doing it upfront because once the road had been built, there’d be an institutional movement to go through with the rest. 
iii. Cumulative actions:  actions “which when viewed with other proposed actions have cumulatively significant impacts” and thus should be discussed in the same impact statement.  Cumulative impact means “incremental impact of the action when added to other past, present, and reasonably foreseeable future actions regardless of what agency (Federal or non-Federal) or person undertakes such other actions.”
(a) Can force consideration of cumulative impacts even before the damaging part has been approved (Thomas v. Peterson, City of Davis v. Coleman—must consider the industrial development at time of EIS for road being built to support development)
(b) Oregon Natural Resources Council v. Marsh (9th Cir. 1987):  had to consider cumulative impact of three dams on the same river, rather than evaluating them independently. 

(c) Would seem to apply also to actions by private individuals
iv. Similar actions:  “actions, which when viewed with other reasonably foreseeable or proposed agency actions, have similarities that provide a basis for evaluating their environmental consequences together, such as common timing or geography.”

F. The Decision to Prepare an EIS (Environmental Assessment)
i. Purpose of EA-to determine whether or not action will “significantly affect the quality of the environment”.  J. Friendly called it a “mini-impact statement.”  
(a) Harm should be defined both by comparison to existing environmental condition and by the quantitative adverse environmental harms of the project (Hardy v. Kliendienst, 2nd Cir. 1972, p. 822)
(b) CEQ §1508.27:  “significantly” requires looking at context (site-specific) and intensity (benefits/harms, degree of public health impact, unique characteristics of geographic area, likelihood of being controversial, uncertainty, cumulative impacts, impact on national parks, historic places, etc.)

(c) Doesn’t include psychological health effects (nuke case post-Three Mile Island)

ii. EA is now required for all federal actions unless:

(a) there’s a categorical exclusion from Congress

(b) it’s something that normally doesn’t require an EIS

(c) it’s something that so clearly doesn’t have a direct environmental impact.
(d) the action is one that is environmentally-positive per se (e.g., decisions to list endangered species)  

iii. Process

(a) Almost always should include public notice-and-comment
(b) An EA must provide by regulation
1. statement of need for action/proposal 

2. alternatives

3. list of agencies and persons contacted.  

(c) If agency issues a FONSI, need “convincing statement of reason” to explain why project’s impacts are insignificant (Blue Mountains, p. 814)
iv. J. Friendly’s dissent in Hardy:  should reserve FONSI for the slam-dunk cases only, and do an EIS for everything else.  The resources expended for EAs aren’t that much less and we end up litigating the conclusions of the EA anyway.

G. Adequacy of the EIS
i. Evaluation of Alternatives
(a) If a citizen proposes an alternative during the public hearing process, they have to do more than simply state it at a public hearing (court felt that they should have a burden to show it’s a viable/feasible alternative, to answer questions about it, to submit something more thorough). Vermont Yankee, USSC, p. 832
(b) Can’t use “alternatives” to push a fundamental rethinking of the legislative choices made, like conservation v. fossil fuels/nuclear in Vermont Yankee.

(c) Which suggested alternatives must be addressed?

1. Agency can group them together—what’s important is a broad range of alternatives (California v. Block, 9th Cir. 1982—agency failed to comply when its forest plan EIS considered no alternatives allocating more than 33% to wilderness area)
2. Must respond nonetheless to all validly given comments

3. Agencies almost always consider a “No Action” alternative
(d) Even w/o outside suggestions, the requirement to explore wide and full range of alternatives still exists (if it’s an open and obvious alternative but the agency doesn’t go there, a court might challenge it as arbitrary)

ii. Review of Analysis

(a) When there’s bias, serious scientific weakness, or outright falsehood in the EIS (remember Sierra Club v. US Army Corps, p. 839-the Westway highway project—water studies were not only false but had not been compiled in “objective good faith”, had failed to react to sister agencies’ comments and “lacked a substantial basis in fact”), court may overturn it on substantive grounds
(b) Often new/better information will simply result in issuance of an SEIS:  it’s not generally mandatory but it turns on “the value of the new information to the still pending decsiionmaking process.” If there are still Federal actions yet to occur and the evidence shows that there will be significant environmental impact, an SEIS must be issued. (Marsh v. Oregon Nat Res Council, USSC 1989, p. 843)
(c) An agency’s decision to issue or not issue an SEIS gets deference and can only be overturned if arbitrary or capricious.
iii. Uncertainty Issues (See Regs §1502.22)
(a) Agency must admit when certain relevant information is lacking and explain why.
(b) Agency must provide best available scientific information and explain how they’re extrapolating from it.  

(c) This applies even to low-probability catastrophic consequences 
(d) NEPA does not require the use of worst-case scenarios in its analysis. (Robertson v. Methow Valley, USSC 1989, p. 849)
(e) Reasonable foreseeability under NEPA = “impact sufficiently likely to occur that a person of ordinary prudence would take it into account in reaching a decision (Sierra Club v. Marsh, 1st Cir. 1985, p. 852)
VII. Endangered Species Act

A. Background

i. Passed against backdrop of sudden and unexpected findings of species loss

ii. One of the most nature-focused of the environmental statutes. In its initial formulation, almost no mention of costs.

iii. Preambular language says Federal depts. and agencies shall seek to conserve E/T species and shall utilize their authorities in furtherance of that goal.

iv. “language, history and structure of the legislation…indicates beyond doubt that Congress intended endangered species to be afforded the highest of priorities…a conscious decision by Congress to give ES priority over the ‘primary missions’ of federal agencies.”  (TVA v. Hill, USSC 1978, p. 860)
v. Like NEPA in some of its procedural respects but contains stronger and more specific substantive provisions (e.g., §7 and §9).  Also, outside agencies more involved—Interior/Commerce make the final determinations no matter what
B. §3 Definitions
i. (5)  Critical Habitat—the specific areas occupied by the species at the time of listing, or specific areas outside the area occupied by the species if such areas are essential for the conservation of the species.

ii. (6)
Endangered Species—any species which is in danger of extinction throughout all or a significant portion of its range. Except insects which are determined to be pests with an overwhelming and overriding risk to man.

iii. (16) Species—any subspecies of fish, wildlife or plants, and any population segment of any species of vertebrate fish or wildlife which interbreeds when mature.

iv. (19) Take—to harass, harm, pursue, hunt, shot, wound, kill, trap, capture or collect, or to attempt to engage in any such conduct

v. (20) Threatened Species—any species which is likely to become an endangered species within the foreseeable future… Note: in practice, threatened species generally get the same protection as endangered ones.
C. §4 Listing of E/T Species

i. §4(a):  Secretary of Commerce (for ocean life) or Interior (land-based plants and animals) must determine if species is endangered or threatened and designate a critical habitat for each listed species.

ii. §4(b): Consider present or threatened destruction, overuse, disease, inadequacy of existing regulatory mechanisms, or other natural or manmade factors.

(a) Listing to be based solely on best scientific and commercial data available.

(b) Take into account efforts being made by States or by foreign governments
1. RR:  Nonetheless, even if a species is populous in foreign countries, it could still get listed as endangered in the US

(c) Economic impact is not to be considered.
(d) RR:  there’s some legislative history that we care more about animals/plants with greater historical or cultural value.

(e) How far out can we think about “threatened destruction” or inadequate regulatory mechanisms?  Twenty years?  100 years? More?  
iii. §4(b)(2): Determination of critical habitat on best evidence, but also must take into account economic impact of creating critical habitat.  Requires a balancing effort. 
(a) Secretary often starts with public lands first, looks at possibilities for corridors, other common sense considerations.  Should there be focus on the most biologically rich areas?  

(b) In reality, many species are listed without getting critical habitat designated (on the economic justification), especially since the spotted owl uproar.  Marine life almost never gets critical habitat.
iv. §4(b)(3)(A):  creates nondiscretionary duty on appropriate Secretary  to make a listing decision within 90 days of receiving a petition from an interested person
(a) By forcing agency to make a decision, opens up possibilities for judicial review.  This circumvents the usual APA hurdle of needing an agency “action” to challenge.
(b) Northern Spotted Owl v. Hodel-overturned agency decision not to list the spotted owl as arbitrary and capricious
v. §4(f):  Requires secretary to develop and implement recovery plans for listed species, unless such plans will not promote conservation of the species.
D. §7 Review of Federal Actions


i. §7(a)(1): All federal agencies must carry out programs to conserve endangered or threatened species.
(a) This was a goal, but because it has no procedural mechanisms to support it, doesn’t really happen

(b) Carson-Truckee v. Clark, 9th Cir. 1984, p. 900
1. Secy of Interior refused to sell irrigation water from a project for fear it would have negative impact on endangered fish.  There was no federal “action” to warrant §7(a)(2).
2. Court said §7(a)(1) has affirmative duties that at very least allows, if not compels, action.
(c) Could you sue an agency for failure to meet §7a(1)?  Would they get agency deference?  Deference generally applies only to “actions,” not to omissions.  
1. The preambular language would seem to say so, but how much weight do we give it.
2. How do we interpret “for the conservation of e/t species?”  Increase habitat?  Protect them?
3. There are very few cases in which ∏s have utilized 7(a)(1) (see Sierra Club v. Glickman, 5th Cir. 1998, p. 903)—said Ag violated it by funding irrigation from an aquifer that e/t species depended on.  
(d) Maybe the specifics and procedural aspects of 7(a)(2) indicate that Congress took it more seriously
ii. §7(a)(2):  All federal agencies must insure, by consulting with the Secretary, that their actions [any action funded, authorized or carried out by agency] are not likely to jeopardize the continued existence of any listed species, or result in the destruction of any critical habitat. 
(a) Applies to all federal actions occurring after the date of the Act (TVA v. Hill)
(b) The consultation procedure is mandatory—can’t fail to prepare a Biological Assessment (BA) if an ES may be present in the area of the project (Thomas v. Peterson, p. 892) See chart below
1. Court can exempt de minimis procedural violations

2. Failure to consult can completely halt projects (e.g., Pacific Rivers Council, 9th Cir. 1994—judge enjoined all logging, grazing and road construction in two national forests)
(c) “No jeopardy” decision requires use of the “best scientific and commercial data available.” (Roosevelt Campobello, 1st Cir. 1982—permitting decision for building oil tanker port was overturned, in spite of expert testimony, computer modeling, scientific studies and weather information, because real-time simulation which would’ve added valuable information was not conducted)
1. Even poor choice of baselines could be grounds for overturning

(d) §7(h) “God Squad” Exemptions
1. Created in the wake of TVA v. Hill, to say there are certain situations when a project should continue even though species will be destroyed
2. Requires a finding of all the following:

· There are no reasonable and prudent alternatives to the agency action;

1. what makes an alternative ‘reasonable and prudent?’
· the benefits of such action clearly outweigh the benefits of alternative courses of action consistent with conserving the species or its critical habitat, and such action is in the public interest;

1. How do we place a value on these species? Clearly trumps J. Burger’s point in TVA that the statute considered ES’ value “incalculable.” The determination is going to be very difficult. Existence value? Future option value?  Some intrinsic value?
2. It’s a cost-benefit test with an extra thumb on the side of protection.

· the action is of national and regional significance; and

· neither the Federal agency concerned nor the exemption applicant made any irreversible or irretrievable commitment of resources prohibited by subsection (d). 

3. Decisions made by the God Squad (§7(e)), comprised of Ag, Army, and Interior Secretaries, chairman of Council of Economic Advisors, heads of EPA and NOAA, and representative appointed by the EPA to reflect affected States

4. Exemption requires 5 out of 7 committee members vote

E. §9 Prohibitions

i. §9(a)(1):  Prohibitions against taking, importing, exporting, possessing or transporting any listed species.

(a) Applies to any person, including corporations and government entities

(b) Applies for fish and wildlife only, though both on land and on the high seas

(c) Broader than §7 because it’s not just about jeopardizing the long-term health of the species:  these rules prevent harm to “any such species”

(d) Proscribes even incidental actions (remember the bears on the RR tracks in NWF v. Burlington Northern):  this rigidity > passage of §10(a)
ii. §9(a)(2):  for plant species, the prohibitions are similar, except obviously without the “take” provision

iii. Definition of “take” has been much disputed (Sweet Home, USSC 1995, p. 907)
(a) Facts:  By regulation, Sec’y of Interior had included as harm “significant habitat modification or degradation where it actually kills or injures wildlife by significantly impairing essential behavioral patterns, including breeding, feeding or sheltering.” 
(b) Stevens (majority):  take need not be direct and need not be intentional, if it’s knowing (there’s a whole section devoted to incidental takes).  Secretary’s interp gets deference
(c) O’Connor (concur):  must injure actual members of the species, not just speculative or hypothetical species.  Affecting the breeding of current populations is enough.  Must have proximate cause though.
(d) Scalia (dissent):  indirect action can’t be what Congress meant in take, so the reg doesn’t get deference.  To Scalia, an incidental take is almost an impossibility (maybe draining a pond where you know you’re going to kill fish but you don’t actually see them in advance).  Scalia’s approach would disincentivize people from learning in advance where the species are. 
(e) Proof required appears to be a “reasonably certain threat of imminent harm to protected species.”  (Marbeled Murelet v. Babbitt, 9th Cir. 1996)
1. Also remember NWF v. Burlington Northern:  RR had taken steps to insure no more spillages on the tracks and no bears had been killed in 3 years, so injunction was denied

(f) For habitat modification “takes,” must be able to show they actually use the area to be modified—even one dead animal in a set of tire tracks can be enough (US v. Town of Plymouth)
(g) Palila II, p. 905:  “Harm” does not even require death of the species, just “an adverse impact”—maintaining a species of sheep for sport hunting was damaging to a bird because the goats were killing trees they needed for food.

1. O’Connor questioned this opinion in Sweet Home.

F. §10 Exceptions

i. §10(a)(1) Research permits:  Secretary may grant permits to conduct acts prohibited by section 9 for the purpose of scientific research or to enhance the propagation or survival of the affected species.
ii. §10(a)(1)(b) Incidental take permits-- may get permit if the taking prohibited under section 9 is incidental to, and not the purpose of, an otherwise lawful activity.
(a) Requires secretary to ensure:

1. The development and funding of a Habitat Conservation Plan, to ensure that the impact is mitigated

· Must actually be incidental to some other activity
· Must have some demonstration that the plan will work
· Must be fully funded

2. Taking will not “appreciably reduce the likelihhod” of species survival
iii. Some challenges with a system like this:  what is the “unit” for trade?  How many acres must be protected to warrant a number of takes?  What about other factors?  If it’s a cost-benefit tradeoff, how do we value the benefits of species conservation?  Of specific members of that species?  Location matters, context matters.   
iv. HCP program has been very successful, protecting millions of acres for e/t species

(a) Good for government and good for private citizens—they get assurance that if their HCP fails, they won’t get nailed (“no suprises”) and if it’s overly successful, their burdens under the ESA won’t increase (“safe harbor”)

G. Enforcement

i. Civil penalties and criminal penalties available for knowing violations, especially for “take”

ii. §11(g) Citizen suits

(a) to enjoin any person alleged to be in violation of the ESA

(b) against the secretary for failure to enact nondiscretionary duties
**THIS IS A REPRESENTATION OF THE CONSULTATION PROCESS**

VIII. Public Lands, p. 921-30
A. “Multiple use” approach and its conflict w/ environmental laws
B. Failure of lands approaches to incorporate efficient economic approaches

i. No royalties for mining/logging

ii. Undervalued land and timber sales

iii. RR:  If the land were privatized and sold off, then a lot of this activity wouldn’t occur.  Problem is that we’re exploiting (and subsidizing exploitation) when it isn’t economically viable, even without placing a value on the enviro consequences.  

C. Pacific Forest Plan—ecosystem-wide approaches

D. Why opposition to market-based approaches

i. Power of Western senators, disproportionate to their populations, and power of the extractive industries.  It’s classic public choice theory.  The people who live there generally support the policy, and are opposed by coastal environmentalists.

ii. Fear that privatization of land would end the open access on BLM lands

iii. It’s Washington’s $$, not theirs.  They get a lot more in $$ than they put in.

iv. There’s so much federal land in the West.  When >70% of the land is federal, that’s a tremendous opportunity for job creation.  If we just open up 5% of it for exploitation, that’s a lot.  

E. Public lands and endangered species

i. If there’s an endangered species on the land, the switch is “on” and there will likely be no exploitation.  If not, the switch is “off,” and exploitation can continue.  ESA becomes a proxy for protection of wilderness area:  people care more about the land itself than the species that populate it (means/end) 

ii. RR:  this should be more of a spectrum and less on/off

IX. Wetlands

A. Governed by §404 of the CWA, which requires permit for, among other things, dumping into waters “materials that are excavated or dredged from US waters.”
B. National Mining Association v. Army Corps, D.C. Cir. 1998, p. 675
i. Because “incidental fallback”during dredging = a net withdrawal not an addition of material, it cannot be a discharge.

ii. Overturned a rule that would’ve required permit for almost all dredging, channeling or ditching.  If Congress wants it, let them pass it.

iii. May have misunderstood science. When you dump river bottom into the water, that clearly churns up latent chemicals in the soil and changes the water composition.

iv. Concurrence:  Were you to move dredged matter to a new wetland and dump it there, it would be a pollutant.  Likewise, if you stored the stuff on your land for ten years and then dumped it back in, it would be pollution.  

C. §404(f) exemptions for farmers and silvicultural stuff

i. But not if you’re converting waters to a new use, assuming that the flow or circulation of waters will be impaired

ii. Farmers can dredge wetlands in the course of farming but not to build condos

D. Borden Ranch case (p. 682)
i. Facts: ∏s wanted to use a technique called “deep ripping” to plant deep-rooted plants in a wetland, which would severely damage the wetland.  

ii. 9th Circuit’s theory is that turning over the clay in a pond/raking it turns soil that was already there into a discharge that should be regulated

(a) Could be that this allows chemicals or nasty stuff to come to the surface
(b) May feel like a stretching of the statute.  Imposition of dredged material may be different from dredging.  But filling and draining wetlands are not that different.
E. Issue of alternative property

i. Regs implementing §404(b)(1) say permit will be denied if there is a “practicable alternative…which would have less adverse impact on the aquatic ecosystem.”

(a) Shifts burden to developer to prove no alternative available

(b) What if developer makes the claim that the other available property is economically viable but much less desirable.  How does that balance?  Courts have split, though Corps has recently moved toward idea that cost alone is not enough.
ii. 2nd Cir said “availability” of alternatives should be assessed at the time the developer entered the market.

F. No net loss policy—attempts to create new wetlands to balance out the ones being destroyed.  

i. Quality v. quantity issues

ii. In reality, many of these replacement wetlands, set up and run by private developers, fail.

iii. May miss the point.

iv. Mitigation banking programs:  organization creates wetlands and then people buy parts of it to offset their wetland destruction (some potential here, if the organization or agency develops a core competency in wetlands development)
G. Remember:  If someone owns a wetland and is forbidden from developing it entirely, it could be a takings problem.  

1) Enforcement and Citizen Suits

a) Enforcement
i) Monitoring and Self-auditing

(1) Sampling: costly, time-consuming, not always accurate (fluctuation and instrument errors)

(2) Inspectors have to gain access to plants; announcing visit in advance gives plants a chance to conceal violations

(3) Means that programs often rely on self-monitoring (ex. CAA §114)

(a) CWA §308(a)(A): dischargers have to file discharge monitoring reports
(i) Reports available to public, make basis for enforcement suits

(ii) False reports subject to criminal sanctions; EPA can inspect w/warrant

(b) Whistle-blower protection and bounty provisions (rewarding reporting)

(i) Whistle: CWA §507; CAA §322, RCRA §7001; CERCLA §110

(ii) Bounty: CAA §113(f); CERCLA §109(d)

(4) Self-audits: when firms discover and correct their own violations

(a) States enacted privilege laws that barred self-audit evidence from being used in criminal proceedings; some also gave immunity that can only be rebutted if agency proves that disclosure wasn’t voluntary

(b) Justice: set guidelines making self-audits mitigating factors at sentencing

(c) EPA Policy statement: reduces civil penalties and agrees not to pursue criminal proceedings under certain conditions

(i) EPA recovers economic benefits of violation from large (not small) firms

(ii) Has to be voluntary- a report required by statute doesn’t count; can’t be in response to notice of suit or filing of complaint or fed info request

ii) Overfiling: EPA filing its own enforcement action after commencement of state-initiated enforcement action.

(1) Reasons not to over-file

(a) RCRA: “in lieu of” is meant to supplant federal with state program in all respects; state program has same force and effect (Harmon Indus v. Browner, p. 949)

(b) Provisions require EPA to allow state to correct deficiencies with its enforcement action or send a notice withdrawing authorization; or sending notice to state that hasn’t enforced giving them the first shot (But rarely used)

(c) Fed government could come in and upset settlement negotiations

(2) The pro-overfiling view: we don’t want race-to-bottom in lax enforcement

(a) Fed not foreclosed from bringing criminal action when felony is only available on fed level; specific enforcement provisions should trump general
iii) Agency enforcement: most cases settled, w/agreements for future self-audits

(1) Civil penalties: go to the treasury

(a) Factors: economic benefit of delayed compliance, gravity of offense, willfulness, past compliance, cooperation with enforcement authorities

(i) Ex. CWA §1319(d): penalty up to $25,000/day; using above factors.  

(b) Court given lots of discretion (Sierra Club v Cedar Point Oil)

(i) Simple disgorgement doesn’t provide enough incentive (but maybe non-compliance would increase social welfare- a tension)

(ii) Statutory max would lead to over-compliance, because out of fear, people would try to build in margin of safety

(2) Criminal Penalties: most fed statutes have for knowing or willful violations  

(a) CAA §113(c); CWA §309(c); CERCLA §103(b),(c), (d)(2); RCRA § 3008(d)

(b) Mistake of law not defense: it’s a public welfare offense, D is on notice

(c) Mistake of fact would be defense, but conscious avoidance of knowledge isn’t

(i) M of fact would still leave you open to civil penalties

b) Citizen Suits: CWA §505, CAA §304, ESA §11(g); RCRA §7002; CERCLA §310

i) Private attorney general suits: 

(1) Can bring against any person alleged to be in violation of standards [CWA §505(a)(1)] but states have broad 11th amendment protection

(a) Have to, in good faith, allege continuous or intermittent violation: where a reasonable likelihood that past polluter will continue to pollute (Gwaltney)

(i) Need P prove at motion to dismiss stage as part of standing? No.

(ii) Scalia would have P prove; majority has D disprove

(b) Wholly past violations cannot be pursued by citizens: only by feds

(i) Otherwise notice provision weak; settlements could get messed up

(ii) If C makes bona fide remedial changes after notice, but before filing of complaint, suit is barred as moot

(2) Can bring against Administrator for failure to perform non-discretionary duty

(a) These are most often deadline cases; sometimes like lead NAAQs case

(b) Statutes that require response to petitions (ESA) are useful here

(3) Requires notice before filing (usually 60 days) §505(b)(1)(A)

(4) If fed enforcement agencies are prosecuting a citizen suit is barred (but citizens can intervene) §505(b)(1)(B); CAA §304(b)(1)(B)

ii) Settlements: should private citizens be able to settle for environmental remediation?

(1) Both parties may prefer it (only Treasury, who loses penalties, wouldn’t)

(2) We worry about collusive lawsuits because settlement has preclusive effect. Feds can voice their opinion about a particular settlement before it is approved by judge.

ENFORCEMENT

Voluntary Audits:  let’s get corporations to do their own environmental audits, giving them exemption from enforcement if they admit their wrongs.  If they were going to get fined as soon as they admit their wrong, why should they do it?

Two kinds of statutes emerged:  1) Privilege only statute:  barred environmental audits from use in enforcement proceedings, 2) Privilege and immunity statutes:  actually made those who conduct audits exemption from any enforcement.

[Do companies get immunity because they do the audit or because they also agree to clean up/reduce as a result?  I think the latter.]

Federal gov’t went a different way:  ruled out criminal prosecutions and reduced civil penalties if they do their own audit.  

Under CWA, you have to report your effluent in forms.  Under acid rain provision of CAA, you’re required to continually monitor your emissions.   Why don’t they just require audits by statute?

· Might be administratively cumbersome and expensive

· Because then they’d have to have enforcement for the audit requirement

· Making them mandatory might reduce the incentives for companies doing them

How do we feel about a firm doing a quick audit to avoid an imminent citizen suit?  

We want some level of enforcement to make sure that after the audit, they have to correct and remediate the problem.  Most of the state laws include this sort of requirement.  

Audits have to be done according to a certain protocol (in particular method, on regular time interval, using same factors year-to-year, etc.)
Doing environmental audits may have impact on stock prices, as failure to do so = risk for s/h

Harmon Industries (p. 949)

Over-filing:  states are implementing/administering the RCRA, but fed gov’t also brings an enforcement action.

Concerns about fairness but also contradictory concerns about state underenforcement against polluters.  If states aren’t doing their job, why not keep federal enforcement as a safety valve, as a 900-lb gorilla in the next room. 

If companies can’t rely on cooperation with the state as protection against enforcement action, they might choose not to cooperate.  But what if state never did anything?  Why not let feds get in?  

Why does delegation have to be an all-or-nothing proposition?

Court said over-filing not OK here, and in fact probably wouldn’t be able to even if the states had done nothing whatsoever. 

RE-READ THIS CASE

Under CWA, it said if feds bring suit, it preempts a citizen suit.  If they’d intended state action to preempt the feds, why not say so?  

RR says over-filing should’ve been OK.
Read only 996-1032 for next time
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Sierra Club v. Cedar Point Oil Co. (p. 945)

Penalties can be enormous under CAA and CWA, because the fines are usually levied per the day of discharge.

Here the court, rather than levying the 20m that would be dictated by the statute/regs, the court instead chose to fine them to the amount of economic benefit they received ($186,000).

· If this is the case though, why wouldn’t we always violate:  you pay what you would’ve paid anyway if you’re caught and if you’re not, you get away scot-free.

· Court had also found other negative factors present?

· Why didn’t the Ct of Appeals overturn it on abuse of discretion?

· Our feeling about it may depend on how often enforcement actions are brought.  If we caught them and prosecuted them every time, if the amount is set at the place where marginal benefits = marginal cost, it’ll still encourage them to comply because of legal and procedural costs.  

· Is the goal of penalties to reach a particular standard of environmental compliance, to force internalization of environmental costs, or to nail polluters to the cross.  

Note:  abuse of discretion is a substantive std, almost like arbitrary and capricious.  Is there no reasonable way they should’ve gotten there.  

Why not just always enforce the maximum penalty?

· Might > loss of jobs or people going bankrupt

· If no one can afford it and they never actually get paid (because they’re so punitive)

· Note that penalty $ only go into the national treasury, they don’t go to environmental remediation.

· Need to factor in intentional/nonintentional action, good faith, mistakes, cooperation, etc.

· We might want to reward self-discovery and voluntary remediation--max penalties, w/ no privilege or immunity if you audit on your own, would do the opposite: you hide everything 

· Draconian penalties would > over-compliance, margins of safety that might go beyond what is truly necessary to obey the law (because you wouldn’t want to take the chance if you’re close). 

Three kinds of penalties which may be imposed

· Administrative penalties (agency just files them—only have to go to court if ∆ refuses to pay

· Civil penalties—leads to higher penalties but these involve litigation

· Criminal penalties—requires knowing violation

What is a knowing violation?  US v. Weitzerhoff (p. 959)
· Knew you were emitting, but didn’t know it was at levels higher than the statute (mistake of fact)?   

· We’re not comfortable holding these people liable

· Might depend on what the mistake of fact is (we’re emitting more than we think we are vs. we think our permit allows us more than it actually does)

· Knew you were breaking the law and tried to evade capture?

· Definitely

· Didn’t know you were breaking the law (didn’t even know that the law applied to me) but should have?

· Probably so, mistake of law is not a defense.

How do we define a rule such that we capture the bad doers (like Weitzerhoff) while protecting the people who behaved responsibly but had a mistake of fact.  

What if your mistake of law is based on your reading of a relevant judicial opinion that indicated you would be in compliance, but then the opinion is overturned.  Like that trespass case in the 9th Circuit that was ultimately overturned by the USSC.

What if the mistake is based on a lawyer’s opinion? No way.   What about a regional EPA office?  Depends on who the official is and how formal it is.  Look for formal opinion by EPA or Atty Gen.  What about the “brochure” in the Mining Law case that Pildes is obsessed with?

These questions are governed by the doctrine of estoppel against the gov’t.  If a gov’t issues an opinion/ruling, you can rely on it and they can’t come after you.  Otherwise, they can still come after you. 

Court could’ve drawn a more narrow holding based on sophistication of the party and whether they were aware that they were playing in the field.  

Remember that prosecutors still have a fair amt of discretion in when to bring suits. EPA guidelines mention that they’re going to target only the most significant and egregious violators.  But this doesn’t provide much comfort, because prosecutorial discretion is non-reviewable.  

Citizen Suit Provision
§505a1:  any citizen may commence civil action on his own behalf against any person (incl gov’t, except for 11th Amend issues) for violating standards

§505a2:  suit against administrator for failing to perform a non-discretionary action

· Compare to what we discussed in lead standard 

· This is what’s hot right now about greenhouse gases, whether it meets the §108 criteria; if so, they have to 

Citizen suits against agencies have been most effective in enforcing statutory deadlines.  A few have led to listings of certain pollutants, toxics, etc.

Can also use non-discretionary action suits to require a response by administrator to certain petitions (for instance, under ESA).  Once agency makes a formal response, there’s then an avenue for challenging the action.  

505a1 suits are much easier because polluters have to file emission reports—these also allow recovery of attys’ fees.  You could conceivably fund a legal practice from these suits.  

505b:  notice.  Can’t file citizen suit until 60 days after giving notice, unless gov’t within that period brings a suit (in which case the citizen is replaced but can then intervene).  The gov’t enforcement action could screw the ∏s’ attys because they might not be granted attys’ fees.  

Can you file a citizen suit before an agency misses a deadline, if it’s clear procedurally that they are going to do so?

Gwaltney case, p. 998

What if a company corrects a violation during the period between the 60-day notice and the filing of the suit?  They’re going to claim that they’re not in violation anymore.  

Court gave the citizens standing anyway, because:

1. there were likely to be continuing violations in the future

a. company would have to show that they’ve changed their equipment or monitoring or something in order to beat this presumption

b. if they’d made an investment that was highly likely to prevent reoccurrence, court might block the suit for lack of standing

Gov’t can bring enforcement proceeding for past violations (as long as they’re within statute of limitations) but the citizen suit can’t.  Gov’t could’ve written the statute to allow citizen suits for past violations.  

J. Marshall’s theory:  must have good faith allegation of the violation (to get to trial) but then at trial, the burden is on ∆ to prove that there won’t be continuing violations.

Scalia points out it’s a little crazy that you never have to prove the allegation at trial.  His approach would require showing of violation at an earlier time, as long as ∏could show likelihood of recurrence.

The difference in their two approaches is one of burden of proof. 

Problem with the statute is language “alleged to be in violation”

Settlements

When citizen brings an action, he stands in the place of the government.  Any fines he wins go to the US Treasury, though citizen can recover attys’ fees.  505(d)

What citizens would really like is to see the $$ go to environmental remediation of the problem created.  When these cases settle, should there be opptys for enviro remediation?

Remediation mechanisms are good for ∏s (who actually see the benefit) and ∆s get benefit from it as well (they can spin it as good PR and they can claim a tax deduction).  The party hurt is the US Treasury, which doesn’t get the $$.  Do we need protections for the Treasury?

· We do want to make sure that the system envisioned by Congress is 

· Existence of citizen settlements which might prevent them from recovering $$ might encourage them to enforce on their own. 

· Gov’t itself might be conflicted:  EPA might want remediation, while DoJ 

Risk that polluter will find a collusive ∏, give them a good settlement, and then use that as res judicata for those violations against gov’t enforcement.  Might therefore require approval by a court, but on what stds?  Today, gov’t is given notice of settlements and they can provide their views about the adequacy of the settlement.  
Ask FWS if there are listed species in area?





Agency must prepare “biological assessment” to determine if species is likely to be affected. §7(4)





Agency must consult with FWS which results in a ‘biological opinion’ issued by FWS. 
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FWS biologic opinion finds action would jeopardize species(no action unless FWS can suggest alternative.
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State can set designated uses anywhere along this continuum, factoring in natural water issues and the economic impact of setting stricter controls
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