FUNDAMENTALS: ACQUISITION OF PROPERTY

Property Themes:
· The whole point of property is to discriminate btwn ppl who have valid rights and those who have invalid rights

· Owning something means you control relationships btwn people, power over persons not merely things
· Property means the sovereign state stands behind the owner’s assertion of right
Real property: land and stuff attached to it, building, etc
Personal Property: chattels, roam around, unlike a fixture
Alienate: the ability to transfer things

Ratione Soli: you “constructively” own what’s on your land even if it’s not in your physical possession

Argue doctrine + consequentialism/fairness

-formalism v. equity

Discovery:

Johnson v. M’Intosh,p.1: 

· Indians only have right of occupancy  in their land

· don’t hold the absolute title to the land/ don’t have the right to alienate it
· an absolute title to lands cannot exist at the same time in diff persons/govts

Discovery:
· the sighting or finding of hitherto unknown/unchartered territory
· frequently accompanied by a landing and the symbolic taking of possession

· gives rise to an inchoate title that must subsequently be perfected within a reasonable time, by settling in and making an effective occupation

· terra nullius = a thing or territory belonging to no one
Conquest:

· the taking of possession of enemy territory through force followed by formal annexation of the defeated territory by the conqueror
*The Principle of First in Time:

· first in time is first in right!

Labor theory:
· theory that whatever you remove from its common natural state and add your labor to becomes your property
· ex. Law of accession: when one person adds to the property of another (flowerboxes from other person’s trees, your oil on another’s canvas)?

· Ex. Haslem v. Lockwood: plaintiff raked manure on street into heaps intending to carry it away the next day, defendant found it and took it; plaintiff wins because it belonged to the person who changed its original condition + greatly enhanced its value by his labor
Capture

-*rule of capture?


- applied to other fugitive resources: gas, oil, water, cuz have a fugitive character



- seems like if they escape to another’s land, becomes theirs



-public policy arguments that should not be the case
Pierson v. Post, p.17
· Post hunts and pursues fox, pierson kills it and carries it off
· Rule:  property in ferae naturae (?) is established through occupancy
· Pursuit is not enough
· need a mortal wound/wound with hunter in hot pursuit to establish ownership; depriving them of their liberty (snares, etc.)
Ghen v. Rich, p.23

· whale hunter spears whale, when it washes up is customarily informed, here person who found it claims it for himself

· whale hunter wins, though this seems to go against pierson

· basis is local whaling custom/usage, and policy consideration that could be disastrous for industry (who would whale if finders keepers?)

Keeble v. Hickeringill, p.27

· 2 neighboring properties with duck ponds, keeble built a better duck pond and Hickeringell tries to scare them off so maybe they’ll come to his pond

· Competition is cool, violent or malicious acts not

· Unclear how it’s a property case, seems like industry (fowl) consideration again

Creation

-If you create something, then that something is your to exploit (labor, effort, first), but limitations put on it
Pros of private intellectual property: 

· Incentive to investment and innovation

· Stimulates the flourishing of our culture

· Protects the moral entitlements of ppl to the fruits of their labor

 

Cons of overprotecting:

· Creativity is impossible w/out a rich public domain

· Nothing today is new - culture grows by accretion, bldg on the works of those who came before; competition depends on imitation

· Imitation lowers prices, good for market economy

Idea behind patents, copyrights and trademarks: to grant a limited monopoly over the protected material - a monopoly to promote creative activity, but limited in order to advance competition

Patents: granted for novel/useful/non-obvious processes/products; 20 years and then they expire (non-renewable) and become part of the public domain

Copyrights: protect the expression of ideas in books and articles, music, artistic works, etc.
Idea that a lot of intellectual property is in Non-rivalrous excludable category (if take enough of it others can still do so, hard to make exclusive)
International News Service v. Associated Press, p.51
-supreme court, limited, INS had been taking news from AP's bulletin boards and early newspaper editions and selling as own
Holding: Finds "quasi property" in the news materials between two newsies, not w/public; Unfair competition, trying to reap where it has not sown

 

Cheney Brothers v . Doris Silk Corp.

Facts: defendant copies plaintiffs popular design and undercuts the price

Holding: A man's property is limited to the chattels which embody his invention. Others may imitate these at their pleasure. Doesn't want monopolies. (general common law rule)
 

Smith v. Chanel, Inc. 
Facts: perfume company claims it’s the equivalent of a channel perfume

Court says: copyist serves an impt public interest by offering comparable goods at lower prices

 

Nichols v. Universal Pictures Corp: writes play about jew marrying irish catholic, sues when this theme is stolen, court says that it’s a popular theme, can't have exclusive rights to it; theme was too generalized an abstraction, characters were stock figures

Diamond v. Chakrabarty: leaves to legislature q. of whether can get patent for micro-organism

 

White v. Samsung Electronics America:
-vanna white sues for the use of her likeness in samsung ad

-Court slams her, reaffirms public's intangible right to draw ideas from a rich and varied public domain, and the right to mock, for profit as well as fun, the cultural icons of our time

- IP law assures authors the right to their original expression, but encourages others to build freely on the ideas that underlie it - its how we get progress

 

MGM v. Grokster:
Issue: under what circumstances is the distributer of a product capable of both lawful and unlawful liable for acts of copyright infringement by third parties using the product?

Holding: when object of promoting its use is to infringe copyright, as shown by clear expression or other affirmative steps taken to foster infringement, are liable for infringement by 3rd parties

-Mere knowledge is not enough, nor are acts related to product distribution; Liability premised on purposeful, culpable expression and conduct
-here grokster as opposed to VCR whose main use was time shifting rather than stealing
 

Moore v. Regents of the Univeristy of California:
Facts: hospital takes special cells from patient, uses it to create lucrative discoveries, patient sues

Holding: breach of physicians disclosure obligations, but no property rights in it

-conversion: tort of interference w/possessory and ownership interests in personal property?

-He doesn't own his tissues based on ca statutory law about excised tissue, the lack of originality of his shiz, and the idea of the inventive effort that created the cell line, not the raw materials

-Consideration: don’t threaten parties engaged in socially useful activities such as researchers

 

Right to include/exclude
Jacque v. Steenberg Homes, Inc. 

-def trespasses on plaintiffs land to deliver mobile home
-landowner's right to exclude others from land is essential stick in bundle of property rights 
State v. Shack: 

- govt health services guy, and a govt legal rep. barred from entering farmers land to help the migrant workers living there on claim of trespass

- Man's rights in real property are not absolute: one should so use his property as not to injure the rights of others; necessity, private or public, may justify entry upon the lands of another
-unclear how broad this is, might just be: Ownership of real property does not include the right to bar access to govt. services available to Isolated migrant workers, thus no trespass

Find
· Original owner has best title>finder 1> finder 2

· Prior possession beats out actual physical possession

· When find something, gain all rights of ownership except that of original owner

· A finder of property acquires no rights in mislaid property, is entitled to possession of lost property against everyone except the true owner, and is entitled to keep abandoned property

· Found in a public place or a private one

· Embedded in the soil or not?
Armory v. Delamirie
-chimney sweeper finds jewel, takes it to goldsmith whose apprentice tries to cheat him

-holding: finder has title against all but the rightful owner

Hannah v. Peel
-major peel rents out estate to army, Hannah finds brooch there, hands it to popo, after 2 yrs, defendant sells it, Hannah sues – does peel have the right as owner or Hannah as finder?

-plaintiff gets it – confusing holding?
McAvoy v. Medina
-customer finds pocket-book lying on table in barbershop, gives it to shopowner, then sues for $

-distinction btwn property placed by owner and neglected to be removed and property lost 

Verdict for defendant, social policy – cuz true owner more likely to recover it there

Employees and other agents: janitor cleaning hotel finds money, and turns it in  – who gets it?

- apply lost-mislaid-abandoned distinction/place of find/or law of principal and agent

Treasure Trove: 

-traditionally, treasures hidden to return went to king, abandoned to finder
-today treat it like any other found property (lost/mislaid/abandoned)
-laborers bldg driveway find gold, judge gives it 2 owner of land, they were acting on his behalf
-money found in old plane and in motel deemed mislaid went to owner of plane/motel, money found in gas tank belong to new owner (found by mechanic, but he is agent)

Shipwrecks:

-in eng., wrecks went to king, under maritime law, ship lost at sea remains owner’s property

-here finders entitled to abandoned shipwreck unless wreck was embedded in land owned/possessed by another (US uses this, statute confirms)
Adverse Possession
1) Actual entry giving exclusive possession (physically being on the land)

2) Open and notorious (other person has to be able to find out about it reasonably)

· Typically don’t need actual knowledge except for minor encroachment along a common boundary (manillo v. gorski)

3) Adverse and under a claim of right (squatting doesn’t count, need to think land is yours/going to become yours)

4) Continuous for statute of limitations

Required State of Mind:
1) State of mind is irrelevant (the objective standard)

2) “I thought I owned it” (the good-faith standard)

3) “I thought I didn’t own it, but I intended to make it mine” (aggressive trespass standard)

Color of title: a claim founded on a written instrument (deed, will)/judgment/decree that is for some reason defective and invalid – a few states need this for adverse pos.
*can’t adverse possess govt land
Van Valkenburgh v. Lutz

-actual occupation under a claim of title needs, and this lacks:

1) premises protected by a substantial enclosure

2) usually cultivated or improved
Manillo v. Gorski

-defendants steps and concrete walk encroach upon plaintiff’s land 15 inches
-whether an entry and continuance of possession under the mistaken belief that possessor has title to the lands involved exhibits the requisite hostile possession to sustain adverse pos.?

-maine v. conn. doctrine:  need intention of claiming the land v. mistake is of no importance

-holding: don’t need a knowing intentional hostility as long as meets other reqs.
-problem of whether its open and notorious, no presumption of knowledge with a minor encroachment, owner has to have actual knowledge 


- unless this is a hardship for the innocent trespasser -> trespasser can pay to keep it

Doctrine of agreed boundaries: if uncertainty btwn neighbors as to the true boundary line, an oral agreement to settle the matter is enforceable if the neighbors then accept the line for a time

Doctrine of estoppel: if neighbor’s conduct indicates boundary and neighbor changes position in reliance, can’t deny the validity

Howard v. Kunto
-confusion where house stood on one lot, and deed described the adjacent lot, more than 10 years

-seasonal use will count as continuous use if that’s what ppl do in this part of the country
-requisite possession is that which ordinarily marks the conduct of owners in caring for property of like nature and condition

-tacking: use the periods of possession by immediate predecessor to establish adverse possession
-permitted if the successive occupants are in privity (special contractual relationship, written deed)


-can also tack on land 
Disabilities:
-if person entitled to bring action to recover the title to or possession of property is within the age of minority, of unsound mind, or imprisoned, such person after the expiration of 21 years from the time the cause of action accrues, may bring such action within 10 years after disability removed

-????????????? P.142-3
Adverse Possession of Chattels:
O’Keefe v. Snyder
-statute of limitations

-discovery rule: cause of action will not accrue until the injured party discovers (or should’ve) facts which form the basis of a cause of action; focus is whether owner acted w/due diligence
-NY rule: statute of limitations doesn’t begin to run in favor of good-faith purchaser until the true owner makes a demand for return and the good-faith purchaser refuses
Purchasing from a thief: Purchaser can’t obtain good title from a thief, but…
-if the seller has ‘voidable title,’(2-403,1) or is a merchant who deals w/ goods of that kind, (2-403, 2), can convey good title to a “good faith purchaser for value’ (buyer who doesn’t know its sketch)
Abandonment

-the intent to permanently relinquish or surrender any possessory or ownership rights
-haslem: its not abandoned if its still yours within 24 hrs, discovery/capture

-can’t abandon real property, but can abandon personal property
Gift
-constructive delivery: handing over a key or some object that will open up access to the subject matter of the gift

-symbolic delivery: handing over something symbolic of the property given, ex. written instrument declaring a gift of the subject matter
-rule: if its capable of being manually transmitted, it should be!
-need intention and delivery

-intervivos gift: gift of personal property made during donor’s lifetime and delivered to donee w/intention of irrevocably surrendering control of property

-donatio causa mortis: gift made in contemplation of one’s death (if survive, gift is revoked)
Newman v. Bost:

-def. on death bed tells plaintiff that everything in house is hers, gives her bunch of keys including keys to bureau drawer  in room which contains life insurance policy

-court holds that cuz the policy was in room at time, was capable of actual manual delivery, so doesn’t count; though bureau and furniture opened w/keys pass cuz incapable of manual deliv.

Gruen v. Gruen

-plaintiff claims he owns pntg gifted to him as life estate, stepmom says gift was testamentary, invalid cuz lacked will formalities

-is it a valid intervivos gift where donor has reserved a life estate in the chattel and the done has never had physical possession before donor’s death?

-Intervivos Gift:


1) intent on the part of the donor to make a present transfer

2) delivery of the gift to the donee (actual or constructive)

3) acceptance by the done

ESTATES
· Tension btwn wanting to escape dead hand, get rid of restrictions on alienability, but also want people to be able to control where there assets go

· Freehold v. non-freehold = the difference btwn having a title and mere possessory interest

· Words of purchase: identify the grantee

· Words of limitation: define the quality of estate
·  present v. future interest = person with right to possession now v. later

· co-ownership/co-tenancy = two or more persons w/rights to concurrent possession

· leaseholds: landlord-tenant estates 

· today, unlike past, presumption in favor of Fee Simple Absolute over Life Estate when no words of limitation
Fee Simple Absolute: 
· highest form of title 
· no restrictions on use

·  infinite time

· Code: “and his heirs…”

Life Estate: 

· for life of grantee only (reversion to grantor or remainder to 3rd party)
·  may alienate life interest only
· Right to harvest, profit, etc.

· Can’t commit waste (do something that substantially reduces the value of land)

· Can transfer your life estate interest but only for your lifetime = Life Estate Pur Autre Vie

Fee Tail

· Restricts to lineal heirs of the body

· Code: “O to A and heirs of his body”

· Lasts until there are no more heirs

· Can only alienate life estate

· Doesn’t really exist anymore!

Defeasible Fees

· Conditional grant, a heritable interest that can succeed for generations but puts conditions on the use of the land

· Fee Simple Determinable = expires if condition becomes unfulfilled and land reverts automatically to grantor, who holds a possibility of reverter

· Fee Simple Subject to a Condition Subsequent = grantor may reclaim land (via right of entry or power of termination) if condition becomes unfulfilled
· Fee Simple Subject to Executory Limitation = if condition unmet, land goes to the 3rd party who is the holder of the executory interest
Doctrine of Waste:
· idea that can’t do something that will substantially reduce the value of the land
· farming is alright, is normal/ordinary use
· affirmative waste: liability results from injurious voluntary acts that substantially reduce the value of the property
· exception: minerals can be extracted if they were extracted at time future interest created  (= “open mines” doctrine)
· permissive waste: negligent failure to take reasonable care of property
· in olden days, any sig. change like removing a structure would be considered waste, not so today =  more about actually reducing the econ. value of the land
· you can’t do something w/present interest which unreasonably interferes w/the expectations of future interest
Future Interests:  (have present value)
· Present interests that don’t entitle present possession but may in the future
· Can sell them
· Can be vested or can be conditional (contingencies that have to be satisfied before possession)
· Reversion = the part of the estate that grantor retains if he grants less than FSA
· Can grant a reversion to a third party, but still called a reversion!
· Remainder = a future interest granted to a third party (other than grantor/grantee)
· ex: O to Mary for life then to John
Remainders:

· Vested Remainder:
· grantee is ascertained, no condition precedent (i.e. theres no “if go to law school”)
· Ready to become possessory whenever/however all preceding estates expire
· Ex. “Then to Arthur”
· Vested Remainder Subject to Open: 
· grantee is ascertained but class of grantees may grow 
· usually if later born children are entitled to share in gift
· ex. “then to Joe’s children” and Joe has 1 kid right now
· always assume possible to have more kids
· Joe’s first kid gets 100% of good, if 2nd kid has to split it
· Vested Remainder Subject to Divestment: 
· Grantee is ascertained but there is a condition subsequent
· Ex. “then to Joe, but not if he fails to graduate from law school”
· Contingent Remainder: 
· Given to an unascertained person
· It is made contingent upon some event occurring other than the natural termination of the preceding estates 
· Call it “remainder subject to condition precedent/subsequent”
· Contingent precedent v. subsequent:
· Precedent: grantee can’t receive till satisfies condition
· magic words: if, while, during, until, so long as
· subsequent: grantee receives but will be dispossessed if fails condition
· magic words: provided
Executory Interest

· A future interest in a transferee that can take effect only by divesting a present vstd intrst
· 3rd party that reaches + grabs the property from present possessor and takes it for herself
· Only follows a vested remainder subject to divestment or a fee simple subject to executory limitation
· Ex. To A for life, then to B, but not if B stops farming the land and uses it for another purpose = while A is alive, B has a vested remainder subject to divestment, when B gets the land it will be a fee simple subject to executory interest

Shifting Executive Interest:
· Divests a vested interest in another grantee

Springing Executive Interest:

· divests a vested interest in the grantor
· grantor sets up a possible future transfer, springing of his land in the future

· ex. I’ll give my child, who is only 15, greenacre on her 21st birthday

· grantor holds fee simple subject to executory limitation for six years, and kid holds executory interest; when kid turns 21 can divest grantor
Trusts
· Settlor: creates the trust, trustee: administrator, beneficiary: benefits from property
· Trustee holds legal title to the trust property and manages that property for the benefit of the beneficiaries, who have the right of beneficial enjoyment of the property

· Trustee has power to sell assets/reinvest, net income goes to beneficiaries 

· Trustee holds fiduciary duty

· Maximizes flexibility in property management as well as transfers wealth to future gens
White v. Brown:

-home-brewed will leaves sister-in-law home “to live in and not to be sold;” life estate or fee simple? (impt to figure out exactly what client wants to get out of will)
-if unclear, will should be construed against the limitation and in favor of FSA, which voids the restraint on alienation

Baker v. Weedon:
-3rd wife gets life estate to go to grandkids of first wife; can she sell the house? Here, no, cuz financial loss would unjustly impinge upon vested rights of the remaindermen
-have to consider what’s “necessary for the best interest of all parties”

Defeasible Estates:
-one that may last forever or may come to an end upon the happening of an event in the future

Fee simple determinable: a fee simple so limited that it will end automatically when a stated event happens (and revert back to grantor), expires by special limitation
· Indicated by any words with a durational aspect (ex. during, until, so long as)

· Accompanied by a future interest called a “possibility of reverter”

· Ex. old alum to NYU, so long as NYU uses land for a library

· NYU has a FSD, O has possibility of reverter (in fsa)

Fee simple subject to condition subsequent: a fee simple that doesn’t automatically terminate but may be cut short/divested if transferor wants to when a stated condition happens
· Magic words: provided that, but if not, upon the condition that

· Future interest retained by transferor called a “right of entry”/ power of termination

· Ex. old alum to NYU, but not if NYU uses it as a parking lot

· NYU has fee simple subject to condition subsequent, O has right of entry

Fee Simple Subject to Executory Limitation: grantor to grantee, with any condition on user that provides if violated future interest goes to third party
· Ex. old alum to nyu on the condition that the land be used as field, if not then to conan

· NYU has the fee simple subject to executory limitation, conan has “executory interest”

Mahrenholz v. County Board of School Trustees:
-huttons convey some acres of property to school “this land to be used for school purposes only; otherwise to revert to grantors herein,” now it’s being used for storage; is this FSD or FSSCS?

- want to know if automatically reverts (poss of reverter), or right of entry (have to step in)

-holds that it’s a fsd

-usually, upon a grant of excusive use followed by an express provision for reverter when that use ceases, becomes fsd

-questions of whether these interests are transferable intervivos, and adverse possession interaction w/these rights(?)

Mountain Brow Lodge  v. Toscano:
-do restrictions on sale and who can use the property = an invalid restraint upon alienation? 
-court says you can’t have restraint on alienation but can have restriction on use in fsd/fsscs situation (seems like same thing in practice – if the only ppl who could use the land are landfellows, who would want to buy it?) = conflict btwn protecting prop owners v. alienation
Condemnation of Defeasible Fees and the Valuation of Defeasible Fees and Reversionary Interests??? Who gets the $? The grantor(future interest) or the possessor?
Ink v. City of Canton:  the grantor gets the difference btwn the value of the land a sa park and the value of the land as a highway (because by breaking the condition, contract is void, money goes to grantor)
-could’ve gone the other way and awarded the city the money cuz the city wasn’t trying to break its commitment

-has to do w/how condemnation affects the conditions

Court looks at how it could’ve been used otherwise
Rules furthering Marketability by Destroying Contingent Future Interests:

· The problem with contingent interests is make land unmarketable
 

1. Destructibility of contingent remainders: (largely obsolete)

· A remainder in land is destroyed if it does not vest at or before the termination of the preceding freehold estate.
· So if its supposed to go to a 21 year old, and that person is not 21 at the time of preceding estate's death, then that right would have been terminated (today get executory interest)
· Or the doctrine of merger: if the life estate and the next vested interest in fee simple come into the hands of one person, the lesser estate is merged into the larger
 

1. The Rule in Shelly's Case: (?)

· If one instrument creates a life estate in land in A and purports to create a remainder in persons described as A's heirs, and the life estate and remainder are both legal/equitable, then A holds the remainder himself!
· Note then that according to doctrine of merger, when A gets both the life estate and remainder, it merges into a fee simple
· (doesn’t apply if there’s an interest in btwn O to A in life estate then life estate to B then vested remainder to A’s heirs)
· Most states have abolished
 

1. The Doctrine of Worthier Title

-where grantor conveys land to a person with a limitation to the grantor's own heirs by remainder or executory interest, it doesn't count, instead it becomes a reversion to the grantor

 

1. The Rule Against Perpetuities
· No interest is good unless it must vest not later than 21 years after some life in being at the creation of the interest

· Applies only to: contingent remainders, executory interests, + class gifts

· Validating life: has to be person whose life is somehow causally connected w/the vesting or termination of the interest 

· Presumption of lifetime fertility

· Class gift: vested subject to open doesn’t count as vested, all conditions precedent for each and every member of the class must be satisfied within the perpetuities period

Remember: strike those that don’t necessarily vest (in time) and determine what the remnant estate is and who gets it

The Symphony Space, Inc. v. Pergola Properties, Inc.

-broadway sells fee to symphony, though retains an option to be the first to repurchase, now want to exercise the option and told that it violates the rule against perpetuities
- question: should commercial transactions be subject to the rule against perpetuities
-reform: wait and see, uniform statutory rule against perpetuities (90 year permissible vesting period, gets rid of RAP in commercial transactions), abolish
-estate tax on decedent’s estate, generation skipping, doesn’t tax life estates, being phased out by 2010

CO-OWNERSHIP AND MARITAL INTERESTS:

Tenancy in Common:

-can be devised in succession or transferred intervivos and shares don’t have to be equal

-automatic right to partition if it seems unmanageable

Tenancy by Entirety: 

-for married couples only!
-interest can’t be devised or passed by succession, property vests its entirety in the surviving spouse upon the death of the other

- considered one party, can’t act alone in conveying or partitioning

Joint Tenancy:
-right of survivorship (are regarded as a single owner)

-you can transfer your share in property held intervivos but will create a tenancy in common at least with regard to your share

-shares are supposed to be equal with right of possession of the whole property

-if 1 joint tenant conveys his interest to a 3rd party, it severs the joint tenancy

- can’t pass interest in a joint tenancy by will

- helps you avoid probate because no interest passes

-right of survivorship endures the granting of a lease by 1/both parties, leasehold ends when joint tenant who granted the leasehold dies

-divorce doesn’t sever a joint tenancy

-right of survivorship will trump just an agreement to sell


Riddle v. Harmon

· Wife doesn’t want her half of the joint tenancy land to go to hub, wants to devise it, so grants herself a ½ interest in the property and a will
· Court changes the law: one joint tenant may unilaterally sever the joint tenancy w/out the use of an intermediary device
· Prob is lack of notice for the other joint tenant
Harms v. Sprague
· Q: is a joint tenancy severed when not all of the joint tenants mortgage their interest in the property?
· No, decide that a mortgage is a lien on the property not like a title, and so is extinguished at the moment of his death along w/his property right
Joint Tenancy Bank Accounts: generally surviving joint tenant takes the sum remaining unless clear and convincing evidence that a convenience account was intended; during the lifetime of the parties presumption is that account belongs in proportion to contribution
Relations Among Concurrent Owners:
Delfino v. Vealencis

-All of the joint tenants want to sell the land to defendant except for woman w/garbage business on land

-Issue is whether to have partition in kind (split the land), or in sale (split the proceeds); test for sale is if partition in kind is impracticable or inequitable and the interest of the owners would be better promoted?

-Court allows for partition in kind, but trend is efficiency/market-friendly

Ark Land Co. v. Harper: economic value v. emotional ties
· Ark wants partition in sale, cuz in kind would cost mining op. millions, but court goes for in kind cuz of emotional attachments/sentimental loss

Johnson v. Hendrickson: partition in sale v. kind (house on parcel); court allows sale if value of land parcel less than $/ if value of land higher owned by one
Sharing the Benefits and Burdens of Co-Ownership

Spiller v. Mackereth
-when a cotenant is in exclusive possession of concurrently owned property, unless there has been an ouster, the cotenant in possession does not have to pay a proportionate share of the rental value to cotenants out of possession

Ouster: deny the cotenant the right to enter

Swartzbaugh v. Sampson

-husband and wife are joint tenants, husband leases part to boxing guy
-court says one concurrent owner can’t block the other from making a lease

-alternatives: she can destroy tenancy, partition land, or force an ouster so she can then get rent from him too

MARITAL INTERESTS:

· Common law: majority, husband and wife have separate property, ownership given to the spouse who acquires the property

· Dower: surviving wife got life estate of 1/3 of husband’s freehold land inheritable by their issue
· Curtesy: widower gets life estate of wife’s freehold land inheritable by issue (if issue born alive)
· The Modern Elective Share: surviving spouse can choose to take instead of will *1/3 or ½, ownership share in decedent’s property
· Community property system: husband and wife are a marital partnership, economic unit,  and share equally

· Any property accumulated during marriage is held as comm. prop: wages, anything purchased with the wages (stuff from before marriage is separate prop.0

· Property’s characterization depends on the domicile of the spouses when the property is acquired, once it has been initially characterized, ownership does not change when the parties change their domicile

· When a person dies, the law of the decedent’s domicile at death governs personal property, and the law where the land is located governs the land
Goodridge

-mass court strikes down restriction of marriage to heteros
-want recognition as married couple cuz comes with default benefits – joint income tax filing; tenancy by the entirety, homestead exemption protection, rights to inheritance in intestacy, elective share, etc.

Sawada v. Endo

- whether the interest of one spouse in real property, held in tenancy by the entireties, is subject to levy and execution by creditors?
1) husband may convey the entire estate subject to wife’s right of survivorship 2) either spouse, 3) * neither subject to the claims of the creditors of one of the spouses during their joint lives (dominant)
In re Marriage of Graham

-wife supports husband through MBA, divorce, court holds that a degree doesn’t count as property (dissent: not the degree ->future earning potential)

-NY finds degree to be property, award future earning capacity, expectation damages 

-NJ gives reimbursement alimony to pay back support $, restitution

Elkus v. Elkus

Career/celebrity status constitute marital property to be distributed

Dower: 1/3 interest in any real, heritable property owned by H during marr

Statutory share: forced share that goes to spouse of property held at death
LEASEHOLDS
· Term of Years: an estate that lasts for some fixed period of time 

· Periodic Tenancy: lease for a period of some fixed duration that continues for succeeding periods until either give lots of notice of termination, death of landlord/tenant has no effect on duration 

· Tenancy at Will: a tenancy of no fixed period that endures so long as both landlord and tenant desire; even if says can be terminated by one, really by both, ends when one of the parites terminates it, or at death of one
Garner v. Gerrish

-landlord dies, tenant wants to stay, unclear if its tenancy at will or periodic, cuz fails to set a definite term, but gives tenant the exlus right to terminate, say that it’s not ‘at will,’ go w/ intent of the parties
(numerous clausus principle – requires that owners create only legally recognized property interests, against ‘lease for life’)
Tenancy at Sufferance: Holdovers: when tenant remains in possession (holds over) after termination of the tenancy , landlord can do eviction (plus damages) or consent (express/implied to the creation of a new tenancy
Crechale & Polles, Inc. v. Smith:

· Landlord accepting checks from hold-over tenant held to have consented to renewal/extension of the leasing
-normally holding over gives rise to a periodic tenancy based on original lease

-usually no more than a year, some charge double rent
Anti-Discrimination Law:

-civil rights act, federal fair housing act

Starrett City Associates:

-owner of apartment complex reserves some units for whites to prevent white flight and keep integrated, quota found to be discriminating on basis of race against listed protected classes of ppl (FHA) (dissent points out conflicting aims of FHA in conflict, integration v. discrimination)
Delivery of Possession:

Hannan v. Dusch:

-Legal duty of landlord when former tenant illegally refuses to surrender possession to the new tenant?

-English rule: implies a covenant requiring lessor to put the lessee in possession (has info and expertise, can put penalities into lease, tenants expectations frustrated)

- held American Rule: recognizes lessee’s legal right to possession, but not the lessor’s duty, remedy is against the wrongdoer not the landlord cuz he hasn’t contracted this

SUBLEASES AND ASSIGNMENTS
assignment: 

-conveys the whole term, leaving no interest/reversionary-interest in the grantor/assignor (middleman)

sublease: 
-a transaction where tenant grants an interest in the leased premises less than his own or reserves to himself a reversionary interest in the term, makes the original tenant still liable to lessor
Ernst v. Conditt

· how to determine sublease or assignment?

1) common law: if transfers the lesee’s estate for entire remainder of term is assignment, if less than entire term is sublease

2)modern rule: intention of the parties

-here Ernst to rogers to conduits, even though uses word sublet, and rogers agrees to be liable, court still finds Assignment cuz for whole rest of term, and intent

Consent:
-landlord can reserve right to consent to sublease/assignee

-majority rule is that landlord can refuse to consent on any ground (except fha)


Kendall v. Ernest Pestana, Inc.

-minority rule for landlord consent clauses w/commercial actors: consent may be withheld only where the lessor has a commercially reasonable objection to the assignment 
-restraint on alienation + contract! = implied duty of good faith and fair dealing. 
-Determination of reasonable refusal to consent is q. of fact (consider financial responsibility, suitability of use, legality, alteration?, nature.
-does not apply to residential!
TENANT DEFAULT
· surrender: tenant’s offer to end a tenancy, terminates lease if accepted (can be implied by lkg at landlord intent)dfsgfff, extinguishing lease for future rent
· abandonment: tenant vacate w/out justification, w/out intent to return, defaults

Self-Help?

=interfere w/tenant’s ability to enter/enjoy property – ex. lock them out

-a landlord can re-possess if tenant abandons, though need proof

-distraint: grab defaultn tenants piece of prop. + keep till paid (some states still have it)

-summary proceedings:  reason to get rid of self-help, time consuming and expensive

Berg v. Wiley
-landlord does lockout but there wasn’t abandonment or surrender/wasn’t peaceful

-holds that self-help is never available to dispossess->judicial process


-prohibiting self-help not majority, some say any nonviolent/allowed entry
Sommer v. Kridel: Duty to Mitigate
-guy signs lease but then can’t do it, landlord doesn’t respond, delib doesn’t rent it out, sues for $
-court holds that a residential lease IS a contract -> fairness calls for duty to mitigate! 

= has to take reasonable diligence (tenant bears cost of landlord’s efforts to relet)

CONDITION OF THE PREMISES

· early common law tenant took premises ‘as is’

· covenant of quiet enjoyment implied in lease
· when breached, claim constructive eviction – relieved of liability for future rent, maybe damages (in possession and in moving)
· or stay, and sue for damages (difference btwn value of property and cost)

Reste Realty Corp v. Cooper: (jewelry business drowned)

- broaden scope of covenant of quiet enjoyment, when substantial interference w/tenant’s enjoyment and use, tenant may claim a constructive eviction:
1) have to show interferes w/use in a Permanent sense (how substantial/permanent was the nuisance?)

2) tenant vacates within a reasonable time (how long after nuisance did T vacate?)
constructive eviction 

· defense to collection of back-rent
· ex. sewage problems, unhealthy conditions where impossible to enjoy premises

· actual eviction (even just from a part) relieves tenant of ALL liability for rent, even for the rest of the place he still occupies

· but, when just a constructive partial eviction and tenant remains, has to pay rent still

(illegal lease doctrine: lease is illegal when in violation of statutory prohibitions from the beg., and is therefore unenforceable!)
The Implied Warranty of Habitability

· tenant has to show Substantial violation + 1)landlord had notice of defect and failed to repair it, 2) defect existed during time for which rent withheld

· when warranty breached, can withhold rent, landlord tries to eject for nonpayment, then use this as defense in summary eviction
· generally an adequate standard
· retaliatory eviction: rebuttable presumption of retaliatory purpose if landlord terminates tenancy/increases rent/decreases services within some period after a good faith complaint/action based on condition
Hilder v. St. Peter (ridiculous shithole slum apartment)
-establishes implied warranty of habitability (safe, clean and fit for human habitation!)
-lease is contractual relationship: tenant oblig to pay rent contingent on landlord duty to provide habitability = don’t need to first abandon premises (unlike constructive eviction!)
Landlord’s Tort Liability (can’t waive it)
-case where negligence standard on landlord always, but majority just hold him to conventional common law exceptions: keep premises habitable, disclose latent defects, maintain common areas!, make promised reapirs, no fraudulent misrepresentations
Tenant Duties

Duty not to commit waste: degree of effect on use/value, permanence, length of term remaining
*Debate over landlord-tenant reforms! (raises prices, don’t want to rent to deadbeats)
Judge Skelly Wright: I didn’t like what I saw and I did what I could to ameliorate, if not eliminate, the injustice involved in the way many of the poor were required to live in the nation’s capital. I offer no apology for not following more closely the conditions that I found unjust.

LAND USE CONTROLS
NUISANCE

· means by which common law judges resolve conflicting land uses
· guiding principle: sic utere tuo ut alienum non laedas = one should use one’s own property in such a way as not to injure the property of another

· one property owner isn’t allowed to use his land to its full extent because another property owner is interfering with the use and enjoyment of land

· v. trespass: physical invasion (A enters B’s land, golf balls on land)

· non-trespassing invasions – smoke, smell and noise, invisible/smoky/noise
· has to be some relationship btwn parcels, a property tort

· nuisance law ill-suited to other than small-scale incidental localized scientifically uncomplicated pollution probs, now that’s regulated by fed govt,
How to figure out if nuisance?

· Traditional Threshold Test: An interference w/use and enjoyment of land, in order to give rise to liability, must be substantial; it must also be either intentional and unreasonable or the unintentional result of negligent, reckless or abnormally dangerous conduct
· Look to the level of interference that results from the conduct, whether it crosses some threshold, substantial interference
· “I wouldn’t want to live w/this, seems unnatural”

· Restatement 2 Torts unreasonableness = whether the gravity of the harm outweighs the utility of the actor’s conduct

· Gravity of Harm Factors: extent/character of the harm, social value of P’s use, its suitability to the locality, burden on P of avoiding the harm
· Utility  of P’s conduct factors: social value, suitability to the locality, impracticality of D preventing the harm

· Estancia air conditioning case considered injury to the public in granting the injunction, didn’t find a hardship to the public, balances equities
Resolving Nuisance Claims:

· abate the activity in question by granting the plaintiff injunctive relief 

· (and past damages – Morgan v. High Penn Oil Co., oil refinery emits gases and odors which make ppl uncomfortable and sick)

· (Estancia – and then injunction used as bargaining tool for $)

· let the activity continue if the defendant pays damages 

· (and plaintiff enjoined from complaining in the future – Boomer large cement plant)

· let the activity continue by denying all relief 

· abate the activity if the plaintiff pays damages 
· (spur cuz guy came to the nuisance)

SERVITUDES

· Right to use or control use of another’s land

· Private land-use regulation

· Unlike contracts, most servitudes bind ppl not party to the deal

· ‘dead hand’ binds successors to title

· Easements, licenses, profits, real covenants, equitable servitudes

EASEMENTS

· Right to use or restrict land possessed by another
· Ex. sidewalks, driveways, path, utility pole, railroad tracks

· Dominant = benefits, gets to cross B’s land, Servient = burdened, easement slapped over B

· Usually irrevocable/perpetual

· Have easements appurtenant, deals with two neighboring parcels

· Easement in gross, an individual benefits 
· Scope: limited by use and identity

· Affirmative easements: give a neighbor the right to enter or perform an act on the servient land (right to place clothes on lines on neighbors land, water cattle at pond, nail fruit trees on neighbor’s wall)

· Negative easements:  easements forbidding one landowner from doing something on his land that might harm a neighbor

Willard v. First Church of Christ, Scientist
-common law: one cannot ‘reserve’ an interest in property to a stranger to the title

-holding in CA: abolishes that rule, allows woman who sells plot to guy to reserve the easement to the church for parking, want to give effect to grantor’s intent, and inequitable cuz she charged less cuz of the easement

- Restatement says an easement can be created in favor of a third party, some states stick with common law (shouldn’t reserve interest in land for ppl not party to deed)
-Alternatives: fee simple determinable, first grant easement to church, then convey lot, deed land to church and have them sell to buyer reserving for self an easement 
· Reservation: provision in deed which keeps (reserves) to grantor some right or portion of the property , a new servitude that did not exist as indep interest

· Exception in deed: notation in deed which states that certain interests (preexisting servitude) are not included in the conveyance,  

· Usually created by express conveyance, though can be created by implication and prescription (supposed to be subject to the statute of frauds – written)

Licenses:
-oral or written permission given by the occupant of land allowing the licensee to do some act that otherwise would be a trespass, typically oral
-ex. lumber fixing drain, dinner guest, purchaser of theater ticket, invited guest
-is revocable, though can become irrevocable under the rules of estoppel

Hollbrook v. Taylor
-license to use a roadway becomes irrevocable through estoppel

-neighbor has long history of using trail, in KY if the license includes the right to erect structures and make improvements, licensor may not revoke the license after the licensee has exercised that privilege, and spent $$
· Restatement: servitude created by estoppel if investment in improvements, meets expectations of both

· other courts hold that a licensee is conclusively presumed to know license is revocable, expends $ at his peril

Implied Easement:
-Easement implied from a prior use: on the basis of an apparent and continuous (or permanent) use of a portion of the tract existing when the tract is divided 

Van Sandt v. Royster (sewer case)

-one plot had connecting sewers, plots divided sold off, sewage is claimed a trespass, arguing an implied easement 

-to get it you need unity of title, apparent and continuous, reasonably necessary
-Easement by necessity: when necessary to the enjoyment of the claimant’s land and that the necessity arose when the dominant parcel was severed from the servient


-some require strict necessity when its in favor of grantor, others reasonable nec.

Othen v. Rosier
-landlocked guy needs to cross somebody else’s land to get to highway, wants claims easement of necessity, doesn’t get it cuz can’t show that the necessity existed at the time of severance of the two estates

Easement by Prescription

-open and notorious, continuous, adverse, and under claim of right, period of time

-exclusive use required in the sense that right doesn’t depend upon a like right in others
-Othen tried to get this too but couldn’t cuz it wasn’t adverse, rather permissive

Public Trust Doctrine
-in most states, state holds in public trust the beach from the water to the mean high-tide line = the foreshore

-dry sand portion of beach subject to private ownership
-can recognize public interest in beach through prescriptive easement doctrine or public trust doctrine: states can’t give away the fee title to the foreshore/soil under navigable waterway/the navigable water (can lease it)

Matthews v. Bay Head Improvement Association
-extends the public trust doctrine so that the public has a right to gain access through and to use the dry sand area not owned by a municipality, but by a quasi-public body!

-not for private person, but if the beach club is operating in a quasi-public manner

-look to: location of the dry sand area in relation to the foreshore; extent and availability of publicly-owned upland sand area; nature and extent of the public demand; usage of the upland sand land by the owner

-other nj case held couldn’t restrict access to and use of dry sand beach area where there was a long history of public access and owner did not provide services justifying privacy

Assignability of Easements

· easements in gross: assignable if of commercial character, or just go by intent

· easement in gross divisible unless contrary to original intent and division would place an unreasonable burden on the servient estate, look to exclusivity
Miller v. Lutheran Conference & Camp Association (brothers and lake)

-by prescription get bathing rights, find that the easement in gross is assignable, but not divisible which means that everyone (all the joint owners) need to agree
Brown v. Voss
-court says that it you have one dominant parcel, one servient parcel, an easement can’t be extended for some other parcel – a third parcel – even if there’s no real damage

-although court does end up denying injunction cuz no increase in burden
Termination of Easements

· by agreement, expiration, when necessity ends, by merger, through estoppel, by abandonment (presault), condemnation, prescription
Presault v. United States
-railroad through eminent domain had been given the ‘right of way,’ now want to use it for jogging and bike riding, court finds will have to pay!

-court finds that easement has been abandoned (demonstrated intent not to return)

-and that scope involves only what was reasonably foreseeable at the time you were granted easement, so only for railroad not hiking/biking trail (dissent broadens purpose to be for transporting ppl, so that bicycle would be in line with train)
REAL COVENANTS & EQUITABLE SERVITUDES

· promises made btwn two ppl involving the use of property

· (restatement 3rd: negative covs = refrain from use, neither privity required; affirmative covs = obligation, vertical privity required, not followed)

· Real covenant: damages, runs with estate, harder, statute of frauds
· Equitable Serv: injunction, runs with land, easier to enforce, can be implied
· For a real covenant to run on the burdened estate:

1) Intent

2) Notice

3) Touch and concern

4) Vertical privity (hold the same estate as the original covenantor)

5) Horizontal Privity (need to have simultaneous or immediately successive interests in the same plot of land, ex. landlord-tenant, grantor-grantee, easement, present interest-future interest)

· For equitable servitude to run on the burdened estate:
1) Intent

2) Notice

3) Touch and concern

4) Don’t need VP or HP!

· For a real covenant to run on the benefited estate:

1. Intent
2. Notice

3. Touch and concern

4. Vertical privity (weaker, succeeds to original estate, or a lesser interest carved out of that estate)

· For equitable servitude to run on the benefitted estate:
1. Intent

2. Notice

3. Touch and concern
Equitable Servitudes
Tulk v. Moxhay: (land sold, negative covenant not to build, upheld)

-need intent for the promise to run, notice of the covenant, touches/concerns the land
Sanborn v. McLean: equitable servitude may be implied

-D wants to build gas station, D’s lot subject to reciprocal negative easement

-notice found just from looking around neighborhood

= if the owner of tow of more lots sells one w/restrictions of benefit to the land retained, the servitude becomes mutual, and the owner of the lot retained can do nothing forbidden to the owner of the lot sold; implied by general plan, subdivision
Validity and Enforcement of Covenants

6) intent that the benefit/burden run to successors of the original parties

7) notice on the part of purchasers of the original promisor
8) that the covenant touch and concern land

· vertical privity may be required for the benefit to run

Neoponsit Property Owner’s Association, Inc. v. Emigrant Industrial Savings Bank: 

-covenant to pay dues to neighborhood association violated, found that it does touch and concern the land based on new test: if it raises the value of the benefited estate and lowers the value of the burdened estate

-vertical privity found with neighborhood assoc seen as reps of the land owners

Restatement 3rd of Property says that a servitude is valid unless it is illegal or unconstitutional or violates public policy 
· while developer could impose it, if he tried to take it to court to enforce it, there are some things state can’t do (free speech, etc.)

LEGISLATIVE LAND USE CONTROLS: THE LAW OF ZONING

· undeveloped v. established uses: in most states have to give pre-existing uses some reasonable time to amortize past investment
· long island supp reading case where area rezoned to residential strips value of intended strip mall, called a taking!
Village of Euclid v. Ambler Realty Co.

-restrictions on land development, reduces value a lot, argues that the zoning is a constitutional violation of his property rights, due process, equal protection, taking without just compensation (5th amen.), (trial judge saw segregation based on income)

-defended as exercising its delegated police power to regulate for the general health, welfare and safety of euclidians; the means to achieve this end have to have some rational plausible relation – here, analogy to nuisance prevention
-the end is a nice environment for residential living, want to prevent nuisance-like stuff

PA Northwestern Distributors, Inc. v. Zoning Hearing Board

-adult book store being zoned out under new ordinance

-penn gets radical and says that the amortization/discontinuance of a lawful pre-existing nonconforming use is per se confiscatory and violative of Penn const.

· most states allow a reasonable amortization period, factors relevant:

· the nature of the use in question, the amount invested in it, the number of improvements, the public detriment caused by the use, the character of the surrounding hood, amount of time needed to amortize investment
Variances
-override or permit someone to develop a parcel within zoned area otherwise not allowed; burden on person who wants it show undue hardship, and won’t damage property in the area


- hurdle is lower when its an areas restriction (physical dimension issues) v. use

Commons v. Westwood Zoning Board of Adjustment: guy wants to build on undersized lot, not allowed by zoning/ neighbors oppose it; state court finds that Board needs to give specific findings of fact on which board reached conclusion

-allows that denial of variance could zone property into inutility = eminent domain
Special Exception
-a use permitted by the ordinance in a district in which it is not necessarily incompatible, but where it might cause harm if not watched

Cope v. Inhabitants of the Town of Brunswick

-holding that the ordinance which describes huge discretion for granting/denying ‘exceptions’ – improperly delegates legislative authority to the board and is void, need standards to limit and guide the board

Spot Zoning

-a zoning amendment for a specific parcel/small group of parcels within an area that was previously zoned in a uniform way, carves a hole in the rule, stands absent a showing that has no rational basis
-invalid when: a small parcel of land is singled out for special/privileged treatment; the singling  out is not in the public interest but only for landowner benefit; action not in accord w/a comprehensive plan
Other Means for Achieving Flexibility in Zoning

Zoning amendmnts subject to understanding that owner will abide by certain conditions
-conditions must be reasonable/rational/free of taint of undue influence 

Conditional Rezoning = owner agrees unilaterally to use the land in the specified way

Contract Rezoning = bilateral agreement btwn owner and zoning authority
Floating Zone = flexibility by defining zone but reserving decision about location
Cluster Zones  = developer permitted to construct dwellings in a pattern not in literal compliance w/the area restrictions of a zoning ordinance, open spaces
Planned Unit Developments (PUDs) = mix of uses, use variations
AESTHETIC ZONING

· some cases hold the architectural regulations to be unconst. vague and demand specificity

· though specific standards are not necessary when architectural approval is required by a private covenant, then just act reasonably/in good faith

· constitutional constrains at the borders and zoning ha to stay within those borders, 1st amen and express of rights – political signs, flags

· distinction btwn public/private covs because public action is state action

State ex. rel. Stoyanoff v. Berkeley

-court upholds city architectural board and its determination that pyramid house is ugly and would affect property values

CONTROLS ON HOUSEHOLD COMPOSITION

Village of Belle Terre v. Boraas, Supreme Court!

-land use restricted to one-family dwellings, students want to live there, not allowed – can’t have more than two unrelated people

-approved on grounds of quiet seclusion and clean air, douglas sees no fundamental rights violated, marshall dissent thinks freedom of association, fundamental right violated -> strict standard of review; if not fundamental – rational relations standard

Note Case: Moore v. City of East Cleveland = supreme court invalidates a single-family zoning ordinance that defined family to include no more than one set of grandkids because the regulation isn’t really about # of ppl, intruding into family composition
City of Edmonds v. Oxford House, Inc, Supreme Court

-city wants to kick out group home for recovering substance abusers on grounds of 10 unrelated ppl, this would discriminate against disabled, try to get under the FHA exemption for restrictions regarding the max # of occupants permitted to occupy 
-court says rules designed to preserve family character of a hood fastening on the composition of households rather than on total number of occupants doesn’t count!

Southern Burlington County NAACP v. Township of Mount Laurel, SCOTUS
-every municipality must, by its land use regulations, presumptively make realistically possible an appropriate variety/choice of housing; can’t foreclose the opp. for low/moderate income housing, and regs must affirmatively afford that opportunity
-mount laurel two, allows court to issue bldg permits and override the zoning; nj ends up setting up a state zoning agency to facilitate
EMINENT DOMAIN

· when, and under what circums should govt activity be regarded as a taking?

· The power of govt to force transfers of prop from owners to itself

· Line btwn regulation that’s kind of like zoning and eminent domain of the kind for which the govt has to pay just compensation (taking)

· Obv eminent domain: if the govt takes over property for school/to build a bridge or highway (is there a public purpose)
· In tricky cases, the question is whether they’ve gone so far in regulating your property (taken so much value, or infringed on your key right to use, possess, exclude and alienate) that it really amounts to a taking disguised as a reg
Kelo, SCOTUS
-develop agency set up by city wants to remove old houses for Pfizer to have new headquarters and public parks and economically revitalize the city

-the question is whether the city’s development plan serves a “public purpose”

-defines public purpose broadly, federalism, deference to legislature, like that there is comprehensive plan; promoting econ development is accepted function of govt

-dissent scared that govt now has license to transfer property from poor to rich

-when target blighted area are targeting poor, political accountability issues

Just compensation probs:

-given just compensation = market value; problematic cuz doesn’t take into account subjective value, chance of reaping a surplus, loss of autonomy
Loretto: (cable on roof) permanent physical occupation of private property is a taking
-can stretch the meaning of permanent and physical

-examples of permanent physical invasion are construction of dam which permanently flooded plaintiff’s property, but not a temporary dam that impaired access to property

- can’t depend on size of area permanently occupied, destroys right to possess/exclude

-distinction btwn permanent occupation = taking; temporary invasions = balancing test
Hadacheck v. Sebastian, Scotus (clay guy, brick kiln)
-if the regulation is just controlling a nuisance it’s a regulation and not a taking; nuisance control is never a taking, nuisance control regulations are never takings!

-underlying notion is govt is curbing a public bad rather than exproping public good

-determine whether ordinance was designed to control a public harm/create pub benefit

-seems like can frame things as nuisance to avoid having to pay

-which one’s the nuisance: the expanding city or the pre-existing socially valuable mining operation? What about new nuisances like encroachment on biodiversity?

Pennsylvania Coal Co. v. Mahon 
-new statute basically means the mining co can’t mine under the surface of land they had sold the surface rights to
- “while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking”; if you take away almost all/or all of the value, then too far!

Look to extent of the diminution, extent of the public interest, reciprocity of advantage

-conceptual severance pub-priv balance, dimunition of value, reciprocity of advantage
-some say compare public benefits of govt activity against the private harms it works on claimants, if claimants would lose more, taking!, otherwise not

Penn Central Transportation Company v. City of New York
-character of the reg, investment-backed expectations, reciprocity of advantage
-defining principle?
-factors: economic impact of the regulation on the claimant –> the extent to which the regulation has interfered with distinct investment backed expectations, character of the govt action
Lucas: -guy boys land, later reg. renders it valueless cuz can’t build, state won’t pay cuz reg was to prevent serious public harm
- if the regulation is a total economic wipe-out/denial of all economically beneficial use, it’s a taking
-exception is if it meets a common law nuisance standard/must inhere in the title itself, in the restrictions that background principles of the state’s law of property and nuisance already place upon land ownership, state’s law of property and nuisance  or in “cases of actual necessity” (scalia footnote, dangerous!)

Palazzolo v. Rhode Island

-plaintiff bought land, denied development on marshland, wants $ cuz valueless; state argues that fits in lucas exception, was already in bg principles of RI when got the land

-court says just cuz you put this on the statute book doesn’t make it automatically in the bg principles, not unreasonable to buy something knowing that there are restrictions; can invest in things that are facially against the law, cuz some regs will go too far

(though doesn’t find it valueless, so not a taking)

Nollan:

-development permit on beached conditioned on easement across property

-court holds that if the condition utterly fails to further the end, if there is no essential nexus btwn the prob created by the land use/burden on publics rights and the exaction, then have a burden, (extortion!)
Dolan: even where a nexus exists, there must also be some “rough proportionality” btwn the thing exacted and the development permitted in exchange
Tahoe: if can’t develop for a temporary period of time, doesn’t transform police power into eminent domain; temporal severance doesn’t nec equal taking
