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Overview

Essence of torts: a person looking for relief via lawsuit from axn caused by s/o else

· If liability is found, the remedy is damages

· suit for compensation: to put P where they would be now had the axn n/ occurred
· diff from criminal law: n/ fines or imprisonment, b/ compensation to P

· Different torts protect different interests; n/ e/th is actionable

· Different torts impose diff stds of liability:

· Intentional torts
· In tort law, intention means either 1) actual intent to bring about harmful result; or 2) substantial certainty that that result will occur

· Unintentional torts:
· Negligence: breach of duty of care

· Strict liability: imposed because harm was foreseeable, even if there was no breach in duty of care

· Absolute liability: causation-based standard.  The harm d/n have to be foreseeable.

	Intentional
	Negligence
	Strict liability
	Absolute liability

	Intentional
	Unintentional

	Fault-based
	No fault needed


· Every tort is defined by the interest protected and the standard applied:

	Tort
	Interest protected
	Standard applied

	Assault: threatening eminent harm
	Emotional/mental
	Intentional

	Battery: unwanted physical harm/forceful contact
	Bodily safety/dignity/integrity
	Intentional

	Trespass to land
	Exclusive possession rights
	Intentional

	False imprisonment
	Liberty
	Intentional

	Negligence
	Life, limb, property, emotional
	Negligence

	Nuisance
	Use & enjoyment of real property
	Foresight-based s.l.

	Abnormally dangerous activities* (most imp. Is use/transportation of explosives)
	Life, limb & property
	Foresight-based s.l—exception to negligence

	Products liability*
	Life, limb & property
	Foresight-based s.l.—exception to negligence


· same interest as negligence tort b/ a special expection has been carved out.

· Elements of negligence tort:

· Duty of care: based on relationship btw parties

· Std of care: what conduct discharges the duty?

· Loss: the harm to a protected (“cognizable”) interest

· Actual causation
· Proximate cause: i.e. legal cause

· Defenses are contributory/comparative negligence and assumption of risk
· Standard of proof: preponderance of evidence: 50%

· Burden of proof: showing facts that are necessary to prove your case

· Matters when ev is in equipoise

· And matters b/c P has to offer proof to start the ball rolling

· Vicarious liability under respondeat superior is in part b/c EO is better able to prevent risks and bear costs than EE.  B/ EO i/n liable if EE is acting outside the scope of her employment.  (A growing exception is where EO s/n have hired EE in the first place—i.e. a security guard w/ a criminal record)

The Standard of Care

Strict liability versus negligence
· Hist of law of torts:

· Originally, form of action, or “writ” determined what you could plead.  Very strict requirements.

· 1st form of action was trespass, which involved aggression, and then later just harm

· Initially it was strict liability concept: P just had to show the harm happened, but D could introduce “inevitable accidents” as a defense: D is utterly w/o fault and accident was impossible to avoid.

· Trespass evolved into modern intentional torts

· In 14c, “trespass on the case” evolved: indirect harm

· P had to show fault: higher plding req than trespass.  Ps wld plead trespass if they could.

· Evolved into negligence, nuisance, defamation, assumpsit, undertakings, and contract-based torts.

· Scope of case broadened, esp b/c of collision actions and vicarious liability

· Hammontree v. Jenner, CA Ct App, 1971:

· P injured by D who had seizure while driving.  D’s epilepsy was controlled by medication.

· P wanted absolute liability jury instruction, for same reasons as in products liab cases: only the D knows of his condition and can protect

· Court rejected: 1) no larger commercial enterprise with loss-spreading and implied warranty; 2) Legislature should handle it if such a change from negl to s.l. in auto accidents is to be made.

· Purposes/principles of tort law:

· Posner: deterrence and economic efficiency.  Use negl std and make damages to absorb externalities.  B/ there is no negl where the cost of prevention exceeds the cost of the accident x probability (Learned Hand)

· One problem: valuation and harms.  In Grimshaw v. Ford, the jury and Ford disagreed about the value of the loss.  The jury was outraged.  Ford’s economic calculus d/n work.

· Epstein: compensation for harms

· Either the P or the D bears the loss for a harm

· By making D compensate, even where there’s no fault, you at least keep completely innocent party from bearing the loss.

· Thus, s.l. or a.l. shld be the std.  D shld bear the loss.  This is modern libertartianism.

· Thus Epstein explicitly rejects Learned Hand formula: you shld always bear the loss if you caused it, even if it was socially efficient.

· Holmes: loss generally lies where it falls, so we shld only make D bear the cost where there’s fault.  There’s also no moral value in imposing liability w/o fault.

· Weaver v. Ward, Eng. 1616: where one soldier accidentally shot another, there was strict liability: inevitable accident wld have been only way to escape liability

· Bamford v. Turnley, Eng. 1862: where D blt a smelly kiln next to P’s property, D shld bear costs of bad smells regardless of fault.  Economic efficiency/libertarian argument in support of absolute liability.
· Key issue in modern negligence determination: what was the standard of care?  How did D’s conduct differ from that of a reasonable person using ordinary care?  Would a reas person have foreseen the harm, and what precautions wld a reas person take?  (Brown, Adams, Braun, Greene)

· Learned Hand formula is an attempt to define the std of care: if B < PL, there is a duty to prevent (US v Carroll Towing)

· Posner: Hand’s formula creates social efficiency in the std of care.  There are some accidents that should happen.

· How much sense does this make outside the commercial context?  Can all losses be appropriately valuated?

· Gets weird on the margins, where a small shift in probability changes the outcome dramatically.

· Epstein points out that it’s costly to do the CBA math.  Better to have s.l.

· Usually the jury just uses the std of the reasonable person, however, and d/n apply the Hand formula.

· B/ academics and instrumentalists like Posner love the formula and wonder why juries d/n use it more.

· Brown v. Kendall, MA Sup Ct, 1850: Est. negl as std of care: in dogfight case, court said that there must be fault.  Also in this case, the court said that P must make out prima facie case that D was at fault.  D d/n have to prove that he w/n at fault.

· Adams v. Bullock, NY Ct of Apps, 1919, Cardozo: Where boy was swinging wire on bridge under which trolley passed, and boy was shocked when wire came in contact with electrified trolley wires, there was no liability because the accident was extraordinary.  Foreseeability is normative: what a reasonable person wld have foreseen.  Here that w/n the case.  Additionally, prevention of this kind of accident wld be very costly.

· Braun v. Buffalo Gen. Electric Co., N.Y. Ct of Apps: Where D strung naked electrical wires over a vacant lot, and the vacant lot was in an area of the city that began to get built up, and finally a building was being constructed on the lot and a workman was electrocuted when he came into contact with the wires, D may have foreseen and prevented.

· Greene v. Sibley, Lindsey & Curr, N.Y. Ct of Apps, 1931: Where P tripped over kneeling mechanic, and she has seen him a minute ago b/ he moved, and he d/n tell her he had moved, ct granted J for Ds despite jury verdict.  There was no precaution the mechanic ought to have taken; so he w/n negligent.

· U.S. v. Carroll Towing Co., 2d Cir, 1947:  Question of negligence in n/ having a bargee aboard the barge that broke loose and rammed other ships.  Applying the formula, the ct reduced the amt of damages.

· Bolton v. Stone, Eng. 1951: No liability where there was very little risk of a person in the road getting hit with a cricket ball, even where it was foreseeable (b/c balls had been knocked outside the grounds before).

· Here ct says the burden of precaution s/n matter if probability of harm is so low

· Wagon Mound, Eng. 1967: Here ct says that if the cost of prevention is low, even if risk is low, D shld take the precaution.  Lord Reid view: here, where the discharge of oil was wrong, and it created risk, it shld have been stopped no matter what the cost.  Contrast to Learned Hand’s CBA.
· Grimshaw v. Ford: Jury rejected CBA as a justification for Ford’s actions.  However, perhaps their ire was b/c consumers d/n have full information here about dangers of the Pinto.  Gave big punitive damages (found malice)

· Our intuition is that when probability of harm is high, companies should take the precaution, even if the Hand formula dictates that they s/n.

· CBA is unavoidable in determining negl stds, b/ we’re morally ambivalent about this.

· Schwartz says that the jury really hated the private determination of CBA that Ford made, w/o informing consumers or passing safety savings on to them.

The Reasonable Person

· The law decides a std of care: it’s external and objective, n/ subjective: reasonable person
· 3 elements of reasonable person std:

1. Wld a reas person have been aware of the risk?

2. What wld a reas person have done?  What precautions wld reas person take?

3. Capacity: it’s a normative std.  What we expect people to adhere to.

Capacity:

· Capacity is a question of law.  The jury d/n decide.

· The trend in modern law is to hold people acctable to obj std of care even if they d/n have full capacity to adhere to that std (Vaughn, Ramsbottom, Gould)

· Exceptions: children, emergencies

· Common rationales:

1. it’s easy to fake n/ having capacity (Turner)

2. why shld innocent P bear the loss?

· Arguments against:

· Negligence requires that s/o be at fault, and here, no one is.  B/ also, s/o has to pay—shld it be D or P?

· Choice is an element of negligence, and here, D had no conscious choice.

· Superior capacity:

· Common law: no higher std of care b/c of superior capacity—you wld lose uniformity of std of care if you did that (Fredericks)

· Restatement 2d §298: the actor must use any superior capacities s/he has.  Reas person is a floor, n/ a ceiling.

· Emergency doctrine (Rivera) now folded into general std of care: what reasonable person wld do under the circumstances

Children

· Usually it’s “reasonable child of that age and capacity” (Mastland)

· Some j/ds have conclusive (0-7) or rebuttable (7-14) presumptions (Price)

· S/t children engaging in adult activities (driving motorboat, flying plane) will be held to adult std b/c others around them d/n know they are children.  Assume they are adults and behave accordingly. (Dellwo)

· Skiing n/ held an adult activity for that purpose (Goss)

· Vaughan v. Menlove, Eng. 1837: stupid D’s argument of no liability where his piles of hay were a fire hazard failed

· Roberts v. Ramsbottom, Eng. 1980: 73-year-old D who had a stroke was liable for car accident: he shld have realized the problem and gotten off the road.

· Gould v American Family Mut Ins Co, WI 1996: Alzheimer’s patient who hurt nurse was liable.

· Turner v. Caldwell, CT 1980, sudden mental illness as defense in car accident ruled out.  Ridiculous, easy to fake.

· Fredericks v Castora, PA 1976: No higher std of care for professional truck drivers in accident

· Rivera v. NYC Transit Authority, NY 1991, P’s claim that motorman was negl failed b/c of emergency doctrine: motorman did the best he cld under the circumstances

· Mastland v Evans Furniture, IA 1993: subjective question about this child’s capacity, and how would a reasonable child of that capacity have behaved under similar circumstances?

· Price v. Kitsap Transit, WA 1994, 4-y-o n/ liable for pushing button on dashboard of moving bus n/ liable b/c of conclusive presumption

· Dellwo v Pearson, MN 1961: 12-y-o driving motorboat held to adult capacity standard

· Goss v Allen, NJ 1976: 17-y-o skiier n/ held to adult standard: skiing n/ s/th that shld be treated like motorboating

Role of Judge and Jury

· How a reasonable person would behave is generally a jury question (Pokora, Andrews)

· Holmes in B&O RR vs. Cardozo in Pokora:

· Advantage of Holmes approach: clear stds, predictability

· Advantage of Cardozo approach: flexibility in different situations.

· B/ in a really obvious case, the court will decide that the std of care has been breached and give SJ.

· Occasionally there is a fixed rule about the std of care (Akins)

· Higher std of care for common carriers (Andrews) has been disputed in some courts: just fold it into reasonable care under the circumstances.

· B&O RR v. Goodman, US Sup Ct, 1927: Holmes holds that P is contributorily negligent for n/ getting out to look for a train: makes precise formulation of the std of care in this situation.  Part of Holmes’ agenda to expand stds of care as matter of law.  Jury gets to decide questions of fact: did P follow the std.  B/ here, std of care is out of their hands.

· Pokora v. Wabash Railway Co., US Sup Ct, 1934:  Cardozo repeals Holmes’ std of care: it’s a question for the jury.  Holds that judges shld only decide if std of care is obvious

· Akins v. Glens Falls, NY 1981: Here the std of care was met where baseball stadium owners had a protective screen and P d/n sit behind it

· Andrews v. United Airlines, 9th Cir., 1994: the standard of care for common carrier shld be decided by jury in falling-baggage case

Role of Custom

· Why custom is used to determine the content of the std of care, or how custom crystallizes the std of care:

1. Puts people on constructive notice (n/ necessarily actual notice) (Trimarco)

2. Speaks to the practicality and feasibility of the practice: reflects mass judgment that it’s a good idea

3. Expectations/reliance of Ps that Ds will adhere to customs

· The test is still reasonable person test.  Custom is just taken into account in determining what a reasonable person wld have done

· Custom presents a jury question: they decide whether it is relevant and whether it defines the std of care

· Failing to follow a custom (non-compliance) is a lot more significant for determination of negligence than following it (compliance)

· You have to show that the purpose of the custom is to prevent whatever harm happened for it to be applicable: only if it’s a precaution that lots of reasonable people take to prevent that harm is it applicable (Levine)

· Trimarco v. Klein, NY Ct of Apps, 1982:  P fell through 1953 glass shower door that w/n plexiglass in 1976, where safety glass was the norm.  Ct says that evidence of custom was enough to present a jury question.  It d/n matter that landlord d/n have actual notice of the custom, b/c custom acts as constructive notice.

· Levine v. Russell Blaine Co., NY Ct of Apps: Where P injured by rough dumbwaiter rope, and smooth rope was custom, P had to show that the purpose of the smooth-rope was safety.

Role of Statutes

· W/ custom, the jury decides whether it establishes the std of care.

· W/ statutes, the judge decides whether to adopt the statute and to allow an excuse.  Then the jury applies its findings of fact about conduct to the std.  (Martin)

· This is b/c statutes are mandatory b/ customs a/n

· In a minority of jurisdictions, the jury decides the applicability of the statute

· 3rd alternative: the ct decides whether to adopt the statute and jury decides on the excuse

Adopting a statute

· How the ct decides to apply the statute: whether its purpose is to prevent that kind of accident
· Restatement 2nd §286: ct may adopt the statute if the leg enacted the statute:

1. to protect a person like P

2. to protect the interest being invaded

3. to protect that interest against the harm that resulted, and

4. to protect that interest against that kind of hazard

· The court can decide if the statute shld apply where its secondary purpose is to protect against the kind of harm caused (De Haen)

· Ct can use discretion in applying the statute

· If the D wld have gotten off on a statute violation b/c of a technicality, the ct can still use that as a breach of the std of care (Clinkscales)

· Licensing statutes aren’t generally adopted as std of care

· Driver’s license info n/ admissible

· S/t licensing as doctor or chiropractor can come in.  Generally it’s n/ admissible, b/ the person is held to the same, higher std of care as a doctor.  (Brown, which was later overruled by NY leg)

· There’s a question in key-in-the ignition cases.  Some cts say the purpose of the statute is to prevent car theft, n/ to prevent negligent uses of the car (Rushink)

· Company safety manual d/n override due care.  Violation of safety manual may be evidence of negl b/ i/n negl per se, and may n/ even be introduced if the safety manual std was higher than due care (Sherman)

· Compliance w/ a statute i/n enough to avoid negl if std of care is higher than statute—functions like custom in this way

· Custom d/n override statute (Robinson, Casey)

· Violation of ordinance treated as evidence of negl, b/ n/ as negl per se

· Results w/ comprehensively regulated industries differ: some cts hold that statutes are enough, others d/n

· The argument is made that regulatory agencies are better able to set comprehensive stds than cts operating on a patchwork basis.  Huber argument.

· Sometimes the result comes down to whether the statute was meant to preclude other liability

· Note pre-emption section, later

Excuse

· Restatement 2nd §288A: excuse i/n negligence.  Excuse applied if:

a. excuse is reasonable b/c of actor’s incapacity

b. actor neither knows nor shld have known

c. actor is unable after reasonable diligence to comply

d. actor is confronted by emergency n/ his fault (Bassey)

e. compliance wld involve greater risk of harm to actor or others (Tedla)

· Typically, judge decides if excuse applies.  (Casey)

· Children: question is would a reasonable child have followed the statute?

· Martin v. Herzog, NY 1920:  The jury c/n disregard the fact that P w/n using headlights as contributory negligence.  The statute here defines a std of care that P owed; ct established that breach of statute is negl.

· De Haen v. Rockwood Sprinkler Co., NY 1932, Cardozo adopted barrier-erection statute where an object fell even though the statute’s primary purpose was to protect against people falling

· Clinkscales v. Carver, CA 1943: D running stop sign erected under ordinance technically w/o legal effect held liable

· Brown v Shyne, NY 1926: chiropractor who undertook treatment that only MDs are supposed to perform was held to same std of care as MD, b/ jury w/n told that the chiropractor violated the licensing statute.

· Rushink v Gerstheimer, NY 1981: key left in ignition; purpose of statute was to prevent car theft, n/ to protect unauthorized users against their own negligence

· Sherman v Robinson, NY 1992: no ev of violation of company safety manual admissible if manual was higher than standards of due care; and if n/, violation of safety manual cld be introduced as ev of negl b/ n/ negl per se.

· Robinson v District of Columbia, DC 1990: jaywalking P was contributorily negl despite jaywalking customs

· Casey v. Russell, CA 1982: jury decided there was excuse where P d/n blow horn while rounding narrow curve—a rule most people ignore.  Ct reversed: there has to be a better reason to apply the excuse.  Custom d/n override.

· Bassey v Mistrough, NY 1982: P who had car that stalled on the highway, and electrical system w/n work, and was hit had excuse for custom that the light on his car was supposed to be on

· Tedla v. Ellman, NY Ct of Apps, 1939:  Ps hit by a car while walking on the wrong side of the road in violation of a statute—b/ cars were much heavier on the other side of the highway, so they violated statute for safety purposes

· Judge says the Leg w/n want Ps to follow the statute if it endangered their safety—applies excuse
· Excuse b/c 1) n/ a safety rule, just a rule of the road; 2) statute contemplates excuse.  He’s stretching it.

· Bauman v Crawford, WA 1985: where 14-y-o rode bike w/o reflectors at night in violation of statute, question for jury was wld a reasonable child of his capacity have followed the statute?

Proof of Negligence

· Negri v. Stop and Shop, Inc., NY 1985:  Where Ps showed by circumstantial evidence that Ds had constructive notice of broken jars/spilled baby food, it was error to dismiss the complaint.  Jury cld decide the fact question about constructive notice based on circumstantial evidence.

· Gordon v. American Museum of Natural History, NY 1986:  Where P presented no evidence of D’s constructive notice of the wrapper that caused his fall, dismissal was proper.  No reasonable jury cld find that there was constructive notice.

Res Ipsa Loquiter

· R.i.l. is where a reasonable jury cld infer from these facts that s/o was negl.  Threshold is whether it was more likely that there was negl than that there was not.  (Byrne)

· It’s a form of circumstantial evidence from which we infer facts

· Addresses imbalance of knowl btw P and D about what actually happened

· It’s n/ s.l.—fault is still needed, b/ it can be inferred unless D can dispel the inference

· In inference state, even if D d/n present ev, jury cld still find for D—the fact-finder can reject the inference

· You can plead r.i.l. and specific allegations of negl—b/c it’s n/ a doctrine, just a kind of circumstantial evidence

· If there’s overwhelming inference, ct can give SJ for P

· Necessary elements for r.i.l.:

1. Is this s/th that wld normally occur w/o negl?

2. Was it w/in the exclusive control or instrumentality of D?—later this becomes right of exclusive control (Larson, Anderson)

3. Did P’s action contribute to the harm (only appropriate in contrib negl states)

· Byrne v. Boadle, Eng. 1863: where P c/n prove why a barrel of flour had fallen out of D’s flour-factory window, the court found P d/n have to: the thing speaks for itself (and says that there was negligence).  D has burden of showing that he w/n negl despite prima facie evidence of negl.  In US, burden d/n shift like this.
· Larson v. St. Francis Hotel, CA 1948: no negligence where s/o threw a chair out a hotel window on V-J Day: hotel had no control over that, so no presumption of hotel’s negl

· Anderson v. Service Merchandise Co., NB 1992:

· Where light fixture fell on P, r.i.l. inference was okay for jury to consider, where D had constructive control b/c it was the licensor of the property—had nondelegable duty to keep the property safe (despite service contract for lights w/ Sylvania)

· In CA, r.i.l. is a doctrine of presumption rather than an inference: the jury must find negl if they agree w/ P that facts were as P pled.  B/ D can rebut—that’s the only way to avoid finding of negligence

· This is for policy reasons: encourage Ds to come forward w/ information.  B/ if Ds present enough information, cts d/n present the presumption to the jury.  It can just turn into an inference.

· It only makes a big difference w/ multiple Ds, as in Ybarra:

· In inference state, there’s an inference against all Ds, b/ there can be no verdict b/c the jury c/n assign negl to any one D

· In presumption state like CA, the presumption is set up against each D, and there’s therefore an incentive for them to rat each other out

· N/ all presumption states have to apply the presumption to each D.  Some cld apply it to all Ds, as w/ inference states

· Why it d/n work in the case where s/o throws a flowerpot out a window and P sues e/o in the bldg: these Ds d/n have information about each other’s actions.  No policy reason to apply the presumption to them.  Also, the MDs in Ybarra had an affirmative duty to P.

· Ybarra v. Spanguard, CA 1944: Med mal case where P woke up from surgery w/ damaged arm and got no information from Ds as to how it occcurred.  In most states, no r.i.l. b/c P c/n show reasonable inference of any one D’s negl.  CA holds that the presumption can be drawn against each D

Medical Malpractice

· Custom sets the std here: the stds of the profession

· There’s almost always expert testimony as to what std is and how D did or d/n fall below it (Jones)

· This is due to the higher level of skill that MDs hold themselves out to have

· Std of care is local custom
· B/ this has been expanded: to similar communities, or practice w/in the state.  For specialties, it’s a nationwide std

· R.i.l. instruction okay even w/ expert testimony: the issue i/n common knowl, b/ what kinds of accidents happen in the ordinary course of events.  Expert testimony can make jurors knowledgeable enough to assess the inference (Connors)

· Jones v. Young, IL 1992:  Ct says expert witness need n/ be of same specialty if is:

1. member of same sch of medicine (ie, n/ an optometrist); and

2. must show familiarity w/ methods used in D’s community or similar community

· Connors v. University Associates in Obstetrics & Gyn, 2d Cir., 1993:  r.i.l. instruction was okay where alleged negl use of retractor caused nerve damage to P

Informed Consent

· Two possible rules of disclosure:

· Traditional rule: measured by stds of medical profession (same as w/ med mal generally)

· Modern, favored rule: measured by what a reasonable pt wld need to know to make an informed decision

· Ct individualizes: what wld reas pt need to know in this P’s circumstances (Korman)

· Why “reas pt” is growing trend:  protection of P’s autonomy and bodily integrity

· MDs must disclose material risks that meet a 2-prong test:

1. define existence, nature & likelihood of risk

2. is it a risk that a reas pt wld consider in deciding?

· exception is “therapeutic privilege”: in an emergency or if MD thinks it wld be too upsetting for pt to know.  B/ there, MD has burden of proof.

· Causation issue: wld pt have undergone procedure if had known risks?

· Theoretically, this shld be proven subjectively to make this tort

· B/ that’s hard b/c of 20-20 hindsight problem, so cts treat it as an objective issue: wld a reas pt have undergone the procedure?  This favors Ds more than subjective test wld.

· All states except AK treat it as objective issue.

· 1 in 100,000 i/n enough to render MD liable (Pauscher)

· Informed consent cases can include affirmative duty to warn of risks (Truman)

· Written consent forms which detail the risks may prevent litigation in informed consent cases.
· Korman v. Mallin, AK 1993:  Where MD d/n adequately answer P’s questions about breast-reduction surgery’s scarring potential, even after giving her pamphlets and videos which warned about scarring, there was a question for the jury as to whether there was adequate explanation of risks.  Ct used pt’s questions about scarring to individualize about this patient’s individual concerns.

· Pauscher v Iowa Methodist Med Ctr, IA 1987: 1 in 100,000 risk of death in procedure n/ enough to make pt change her mind: reasonable pt d/n need to know
· Truman v. Thomas, CA 1980:  D physician held liable for n/ telling P that it was important to get a pap smear.  She later died from cervical cancer.  The ct found an affirmative duty to warn of risks b/c reas pt w/n have refused the test if she had known of all the dangers.
Duty of Care: Physical Harm

· Palsgraf establishes the gen’l duty of care: reasonable foreseeability of harm to P constrains duty of care

· Complaint dismissed as a matter of law where injury to P (or s/o similarly situated) w/n reasonably foreseeable and therefore there was no duty of care to P in the specific commission of that specific act.

· Holmes: (argument against s.l.)  Loss generally rests where it falls

· Keeton: torts i/n really a moral sys, so why look to general moral worth of parties?

· Andrews dissent: a duty was owed to the public at large, n/ just to specific persons.

· Prosser agrees: D, at fault somehow, is a better choice than innocent P to bear the loss

· Hart & Honoré: D is often negl w/o hurting s/o, so why n/ make him compensate when he does hurt s/o.

· 2 ways to look at tort law:

1. instrumental: deterrence is the aim

2. duties and rights: individualize it.  This is Cardozo’s view.

Misfeasance/Nonfeasance

· Misfeasance i/n nonfeasance.  Duties arise in specific contexts.

· Differential knowledge d/n give rise to a duty (Harper)

· Generally: if there’s a reasonable expectation of a duty, esp. if s/o relies on it, there often is a duty.  In some special relationships, there is automatically a duty.

· Relationship of dependency gives rise to a duty.  Note Rstmt §314 paradigmatic list, and dependency in other situations can create a duty.

· Key is to look to reliance, dependence, control of the situation, and benefit to D.
1. Rstmt §314 examples: common carriers, inkeepers, possessor of land to invitees, one who voluntarily takes custody of another and thereby denies the other his normal opportunities for protection (Zelenko).  Also EO has duty to protect endangered or hurt EEs.

2. Inducing reliance, and then making s/o worse off, creates an affirmative duty.  Reas reliance test. (Tresemer)

· Rstmt §321: an act gives rise to a duty to warn if dangers are discovered later

· Another example: starting to give aid and then stopping.  N/ negligent in most j/d b/ you c/n leave s/o worse off.  (Farwell, Zelenko)

· Restatement adopts test of whether a reas. person wld leave off aid.

· Restatement d/n address whether merely promising performance creates an affirmative duty.  Cts have seized upon trivial things as “beginning performance” in order to impose an affirmative duty.

3. An explicit exchange like a promise could give rise to a duty (Morgan)

· Actual reliance of P is needed for liability

· If D performs her promise, b/ does so negligently, some cts find liability b/ others d/n

4. Joint undertaking can give rise to a duty if there’s dependency (Farwell, rock climbing)

5. Deriving economic benefit from s/o cld give rise to a duty (Soldano)

6. If you create a situation that hurts s/o or cld hurt s/o, even if your act was nontortious, this creates a duty to prevent further harm (Restatement §§321-322) (Maldonado, Simonsen)

· This w/n always the case: used to be that if you caused injury nontortiously, there was no duty.

· B/ if you d/n create the situation, even if you knew about it, there’s no duty to warn or prevent harm

· 2 aspects to an affirmative duty arising out of a special relationship:

1. duty to protect from foreseeable risk

2. duty to render aid if person injured in appropriate context

· Cts have limited duties arising out of special relationships for policy reasons (to avoid overexpansive tort liability, Moch, Strauss)

· In Strauss, limitation was to contractual privity

· Contract relationships can give rise to some tort duties, b/ only to a known and identifiable group, w/ a direct relationship btw breach of K and injury (Palka)

· Intergenerational med mal: there can be pre-conception duty (Renslow)

· A few courts reject for policy reasons: to avoid defensive medicine and over-expansive tort liability (Albala)

Good samaritan issues

· Some states, e.g. CA, have held that MDs who render aid in good faith in an emergency a/n liable for civil damages (to avoid disincentives to good Samaritans).  Some states allow liability only for gross negl.

· Epstein: on omission, comission, and affirmative duties:

· in a consequentialist view, there’s no reason to distinguish btw omission and comission.  (Also, protection of one’s own life has no weight.)

· B/ in rts based view, it’s a very important distinction: we have spheres of liberty, b/ we c/n cause harm

· Affirmative legal duties are a slippery slope: all lines delimiting our duty are arbitrarily drawn (eg Oxfam)

· Epstein embraces s.l.: liberty of one person ends when he causes harm to another

· Some states, eg VT, have good samaritan statutes.  Wld a criminal statute of that sort create civil liability?

· Rst §874A says that if a cause of action wld further the purpose of the legislation, and may be needed to ensure its effectiveness, the ct may create it.

· Harper v. Herman, MN Sup Ct, 1993:  Being social host on a boat d/n create a special relationship that gives rise to a duty.  Here, where P dove into shallow water, D had no duty to warn, despite differential knowledge.

· Zelenko v. Gimbel Brothers, NY 1936: D breached duty where P’s decedent was injured in his store and D segregated decedent and prevented others from aiding her and then d/n aid her.

· Tresemer v. Barke, CA 1978, MD who d/n warn about newly discovered dangers of Dalkon Shield was liable.

· Farwell v. Keaton, MI Sup Ct, 1976: Where two guys were hanging out, came on to some girls, and got beaten up, and where P’s decedent died, D Siegrist breached affirmative duty to help P.  Duty found b/c of special relationship: common undertaking: companions in social venture.  Also, starting performance (initiating rescue) creates a duty of care.  Dissent: no reliance in this relationship.  Just b/c they were companions in a social venture d/n create affirmative duty of care.

· Morgan v. County of Yuba, CA 1964: Sheriff who promised to warn P upon release of dangerous man d/n and man killed P.  Sheriff was liable if decedent relied on the promise.

· Soldano v O’Daniels, CA 1983: bar held liable for n/ letting 3d party use the phone to prevent s/o in another bar from being attacked.  Holding limited to using the phone in an emergency in a public place.

· Maldonado v. Southern Pacific Transp. Co., AZ 1981: where P fell off a freight train, and D know b/ d/n try to help him, D breached duty b/c D created the situation (albeit nontortiously b/c P was a trespasser)

· Simonsen v Thorin, NB 1931: D who nontortiously knocked over a utility pole and left it there was liable to motorist P who later ran into the pole.

· Moch v. Rensselaer Water Co, NY 1928: where D had K to supply water to town, including for fire hydrants, and where D d/n, P alleged that D was liable for destruction of P’s warehouse when it caught fire.

· Cardozo dismissed: 1) this was nonfeasance, n/ misfeasance, and there was no duty to P; and 2) bad policy to expand liability to this degree

· Strauss v. Belle Realty Co., NY 1985:  Where P was hurt during blackout in common area of aptmt, Con Ed w/n liable b/c had K w/ landlord, n/ w/ P: no duty to P b/c no privity.  Also, ct felt that this wld be against public policy b/c it wld expand liability too much

· Dissent: P was part of a known, foreseeable group of people who cld be injured in a case like this, so lack of privity d/n matter.  (no privity needed for tort liability after MacPherson v. Buick.)

· Also, this is a perfect loss-spreading opportunity, and Con Ed here h/n shown that liability for cases like this wld be crushing (big losses wld be economic losses, b/ ct held in Koch v. Con Ed that economic loss n/ allowed)

· Finally, Con Ed was grossly negligent here—s/n that matter?

· Palka v Servicemaster, NY 1994: P patient hurt when wall-mounted fan in pt’s room fell.  No open-ended tort duty arising from K, b/ here there ws a known, identifiable group, and P relied on D’s services, and the injury was a direct result of the breach.

· Renslow v. Mennonite Hospital, IL 1977: negligent transfusion of blood to P’s mother led to P’s injuries at birth, years later.  P’s complaint against physician D upheld.

· Albala v. City of New York, NY 1981: court rejected duty where D negligently performed abortion on P’s mother, perforating her uterus, which years later led to P’s brain damage, which was foreseeable.  Minority position.

Obligations to Control the Conduct of Others

· For duty to control 3d parties, you need:

1. Legal right to control

2. Opportunity to control (ie, you need to be there)

· Rstmt 2d §315:

· No duty to control conduct of 3d person unless:

a. special relationship btw actor and 3d person which imposes a duty (this is a new duty)
b. special relationship btw actor and P which gives P a right of protection (this is a case of a reliance relationship, like those seen above)  (Tarasoff)

· Examples under §315(a): parent/child, EO/EE, possessor/invitee, people who have dangerous people in custody. These examples are illustrative, n/ exhaustive.

· Some cts have rejected Rstmt position to avoid expanding liability (JL v Kienenberger)

· Arises in MD/pt relationships: duty to 3d persons at risk b/c of P’s illness or treatment.

· Cts are all over the map (compare Reisner to Conboy)

· General considerations:

1. it’s possible to find duty to family members of pt on basis of extended MD/pt relationship

· Cts will more often find duty to known, identifiable class, such as family, than to strangers (Werner)

2. did MD causally contribute to the risk (such as prescribe meds w/ certain side effects)?

· Later CA psychiatrist cases:

· D/n apply to suicide (Bellah)

· There must be a known, identifiable victim, n/ just threats to an unidentified person (Thompson)

· If D shld have warned of danger to victim, and the attacker gets hurt in the attack, psych can be liable where this was foreseeable (Hedlund)

· Some j/ds have adopted Tarasoff
· CA statute provides no liability to MDs for failing to disclose HIV status or for disclosing to a reasonable class of persons (family, county hlth dept)

· Tarasoff v. Regents of the University of CA, CA 1976:  Podder killed Tarasoff.  Psychologist Moore had reason to think Podder might do so.  Tried to get cops to detain him, b/ Podder later released.  Moore never warned Tarasoff.

· Ct holds Moore liable for failure to warn Tarasoff of this relatively specific threat, arising out of his duty to control Podder, arising out of the psych/pt relationship.  This is an expansion, n/ a typical failure to warn case.  Happens in part b/c in CA, there’s no liability for failure to take into custody, which is most obvious breached duty here.
· Ct also liked the underlying policy here: public is better off if therapists warn, since they’re well-placed to do so.  Expansion of duty for policy reasons.
· JL v Kienenberger, MT 1993: ct rejects Rst §316 in case where parents were sued for failing to keep son from raping P.

· Reisner v. Regents of the UC, CA 1995: D d/n tell pt about her HIV status.  D breached duty to warn P, pt’s lover.

· Conboy v. Mogeloff, NY 1991: no duty to infant Ps injured in a car wreck where MD D prescribed drug to P’s mother that made her drowsy.  This is an atypical result: most courts wld find misfeasance here.
· Werner v Varner, Stafford & Seaman, FL 1995: no duty of MD to warn pt n/ to drive while on anti-epilepsy medication b/c the victim w/n known or identifiable to the MD.

· Bellah v Greenson, CA 1978: no expansion of Tarasoff where pt committed suicide: d/n apply to self-inflicted harm, or to property damage

· Thompson v Cty of Alameda, CA 1980: where boy threatened to kill unidentified child, and did so after being released from county juvenile detention, no liability b/c no identified potential victim

· Hedlund v Superior Ct, CA 1983: liability where child threatened his mother, and psychiatrists knew, and child was injured in an attack on his mother: injuries to the child were foreseeable

Duties not to increase risk.  Differ from duty to control others b/c involve misfeasance, n/ nonfeasance.

Negligent Entrustment:

· Supplier of chattel liable for foreseeable harm caused to 3d parties via the chattel.  N/ limited to owner or controller of the instrumentality—cld be seller, donor, lessor, eg.  A/o who supplies.  Restatement supports this extension.  (Vince)

· Usually these cases involve bailment (lending)

· Cases are being increasingly expanded (Palma, but see Peterson)

· Proximate cause issue: intentional or wanton conduct by ultimate tortfeasor will break the chain of causation back to the supplier, b/ n/ mere negl.

· Policy argument against expanded negl entrustment liability: S/n fetter commerce by expanding liability.

· Key issue: D must palpably increase the risk to be liable.  (Compare Weirum to Olivia N.)

Dram Shop cases

· Dram Shop Act provided civil liab for bars to 3d person who was injured by drunkard

· Then states began allowing such an action at common law.  Kelly extended it to social hosts.

· NJ leg later limited: “knowingly and willfully” providing drinks to an already-drunk person.  Same has occurred in other states: ct expands, leg contracts.

· Majority of courts, however, h/n found a duty.  Some say existence of Dram Shop Act shows that if leg wanted to impose liab on social hosts, it wld have done so.

· There’s a democratic argument going on here: lots of people serve drinks to drunks.  Legislatures recognize that and limit liability, although this is a natural application of tort principles.

· Vince v. Wilson, VT Sup Ct, 1989.  P injured in auto accident caused by grandnephew of D.  P sued grandaunt, car salesman, and dealership.  Nephew had no license and had failed driving test.  Grandaunt told salesman.

· Ct allowed the complaint: no need to limit it just to bailor or lessor.  A/o who can foresee an unreasonable risk who supplies the instrumentality can be liable.

· Palma v. US Industrial Fasteners, CA 1984, D left truck w/ keys in bad neighborhood.  This special circumstance allowed the ct to find the requisite foreseeability.

· Peterson v. Halsted, CO 1992: No negl entrustment liability for co-signers on car loans: policy reasons.

· Kelly v. Gwinnell, NJ Sup Ct 1984.  Where Zak served alcohol to Gwinnell, who was already drunk, and let him drive him, Zak could be liable to P who was injured in a wreck w/ Gwinnell.  For policy reasons, social host can be liable for guest’s drunk driving: social hosts owe a duty to drunkard and 3d parties.  Misfeasance here b/c Ds gave him drinks.

· Zaks can still argue causation: he wld have had the accident a/w b/c he was already drunk.

· Weirum v. RKO General, CA 1975: liability where a radio station gave incentives for people to drive like maniacs

· Olivia N. vs. NBC, CA 1981: no liability for TV network which broadcast depiction of rape which maybe spurred a copycat rape: free speech protection, and no incentive given for copycats.

Landowners and Occupiers

· 3 categories of people who come onto yr land (and note that any invitation can be revoked):

1. trespassers

· s/o on land w/o privilege to be there via consent or some other reason, such as meter checkers

· duty varies based on further circumstances:

· unk trespasser: only duty is to refrain from willfully injuring them (eg setting traps)

· discovered trespasser: duty to exercise reasonable care in active conduct such as operating machinery

· some cts say there is duty to warn of hidden dangers that you are aware of

· frequent trespasser: some cts apply discovered trespass rules to these.  (eg where people often take a shortcut through your land)

· child trespasser: duty of reas care where there is a risk and child wld be too young to know the risk, compared to the costs and burdens of modifying.  Evolved out of attractive nuisance doctrine, b/ now there’s no req that there be a particular attractive thing

2. Licensees (Carter)

· a/o w/ privilege to be on land, usually through implied consent or express consent.  Includes social guests or s/o just coming to the door

· thry is that the land is for the occupier; the licensee c/n expect that it has been made safe for the visitor

· duty:

· occupier must exercise reasonable care in conduct and warn of hidden dangers of which s/he has actual knowledge

· occupier i/n required to inspect for unknown dangers

3. Invitees

· thry is that business visitors will expect that land has been made safer, while licensees take the land as it is.

· two kinds of invitees:

a. public invitees: s/o enters land open to the public and uses it for that purpose

b. business invitees: s/o enters land to conduct business dealings w/ occupier

· invitee can become licensee or trespasser if goes beyond 

· duty:

· reasonable care in any active conduct

· reasonable steps to uncover dangerous conditions, and must warn or make safe

· no duty to warn of open and obvious danger

· b/ some cts say occupier might need to warn if obviousness w/n make the danger safe (Tharp)

· Reasonable care in conduct: activities on the premises

· Trad view was that licensees and trespassers c/n recover for active negl while on the premises, b/ now cts typically hold that there is an affirmative duty of reasonably care while a licensee is on the premises (Bowers)

· Some states have statutes preventing suits against owners of land commonly used for recreational purposes: must be willful misconduct for liability.

· In ice and snow: generally accumulation of snow i/n a property defect unless the owner worsens the conditions by some act (Sullivan)

· Even w/ statute requiring removal of snow, no liability for slipping peds b/c the statute was enacted for the benefit of the governmental unit and n/ peds (Gamere)

· Distinctions btw the categs are being eroded by the cts to some degree:

· CA threw out categories altogether in Rowland.

· 11 states followed CA, b/ 30 h/n:

· Categs create predictability

· Reasonable can be an overly simplistic, slippery std

· B/ some cts have eroded distinction btw invitee and licensee and left trespasser separate (9, incl. NY) (CA has banned criminal trespass civil suits after skylight case) 

Landlord and tenant:

· Landlord liability at common law was minimal: tenant takes the property at her peril.  Action only lies for hidden dangers, common areas, or premises negligently repaired by landlord

· Changes: distinction btw bad repairs and no repairs is diminishing, and some states now impose reasonable person std on all landlords (Sargent v Ross)

· C/A has arisen for criminal activity on premises: Landlord/business operators d/n have absolute duty to protect from criminal conduct, b/ must take reasonable steps under the circumstances.

· Owner’s knowl: Owner has more knowl about dangers and can take steps that no indiv tenant can take

· Specific knowl of dangers can create liability

· Owner’s degree of control: Look at particular threats and determine whether landlord can reasonably prevent that (Kline, Williams)

· Burden on owner: Prior similar incidents show that the danger is highly foreseeable, and is required by some courts for some precuations (eg security guards), b/ mere foreseeability is usually enough for smaller precaution (lighting).  (Williams, Ann M).  The cost of the precaution matters.

· Resisting robbery: Usually there’s no duty to accede to robbers’ demands, even where that creates danger to customers, for public policy reasons (Boyd)

· B/ states have reached varying results where store EEs have tussled w/ shoplifters, who’ve knocked over other patrons while running to get out.

· Carter v. Kinney, MO Sup Ct 1995:  D was licensee, n/ invitee, where he hosted Bible study 1) w/o remuneration/material benefit and 2) where study w/n open to general public.  Therefore, liability only for hazards of which D had actual knowl.

· Tharp v. Bunge Corp, MS 1994: if notice of obvious danger (sloping ground here) wld have made premises safe, there is a duty.  Provides incentive to occupiers to make land safe.

· Bowers v Ottenad, KA 1986: social guest burned during preparation of “flaming Irish coffee”: est. that there is a duty of reasonable due care in affirmative activity conducted in the home even for licensees

· Sullivan v Brookline, MA 1994: no liab where D shoveled snow on icy surface, exposing ice underneath.  D d/n put the ice there in the first place: that was natural accumulation

· Gamere v 236 Comm Ave, MA 1985: no liab for failure to shovel snow in violation of ordinance: ordinance w/n for the benefit of peds

· Rowland v Christian, CA 1968: where P guest cut hand on broken faucet, ct held duty to be reas person: although category status cld bear on questions of liab, category i/n determinative.  Cld have reached the same result using categs b/c this was a known danger

· Kline v 1500 Mass Ave, DC 1970: where tenant assaulted in common hall, landlord is best equipped to take precautions (even more than police/govt—contrast to Williams)

· Williams v Cunningham Drug Stores, MI 1988: no duty to have security guards on premises: 1) it’s the govt’s job; 2) c/n control crime in the community; 3) duty to protect from criminal acts wld be a vague duty and thus n/ fair to merchants; 4) it’s too much responsibility for D to have to control crime.  Ct decided duty d/n extend to security gurads.

· Ann M v Pacific Plaza, CA 1993: big precaution like security guards only justified if incident was highly foreseeable, which is usually only est. by prior similar incident: application of Learned Hand

· Boyd v Racine Currency Exchange, IL 1973: no duty of clerk to accede to robber’s demand, where robber killed customer after teller refused to comply.

Intrafamily Duties

· At common law, spousal immunity (based on women-as-property idea)

· There’s movement toward abolition of spousal immunity altogether

· Parent-child immunity:

· This was the rule at common law.  (Invented in Hewlett v George, MS 1891).

· Rationale:

1. d/n undermine parental authority

2. avoid collusive, fraudulent insurance claims

3. suits interfere w/ family harmony

4. offset fair allocation of resources in the family

5. pointless litigation b/c it merely shifts resources w/in closed family grp

· Movement toward abolition:

· There’s still parental authority, since suits a/n allowed for non-excessive punishment

· Collusion is an evidentiary matter in specific cases, n/ an overall policy concern

· Family harmony i/n in danger: the family sues each other to get at the liability ins

· It’s n/ a closed grp b/c of insurance money

· Almost all immunity is gone in intentional torts (Henderson)

· A third of the states have abolished immunity in negligence actions.  States which keep immunity have exceptions for stepparents, cases where child is of age of majority, etc.

· Even where there is no immunity, cts often have special duty rules for these suits to keep out suits for regular exercise of parental authority:

· “Reasonable parent std” in CA (Gibson)

· NY bars suits for negligent supervision by parent, even where the parent may have negligently created a risk (Zikeley)

· NY stretches negligent supervision pretty far: negligence suits against parents are basically barred (Kronengold, where parent was endangering herself as well as her child)

· B/ negligence is allowed where parent was negl in driving a car (Gelbman)

· NY d/n extend immunity to grandparents or other caretakers

· Some cts bar parental immunity except where the negligent act involves parental authority or an exercise of ordinary parental discretion w/ respect to provision of food, clothing, housing, medical care, etc. (Goller v White)

· Issues w/ negl to fetuses b/c of cts’ fear of suits b/c mother smoked, ate the wrong foods, etc.  B/ such suits are s/t permitted (Bonte)

· Christian Scientist cases: ct qualified reas person std to reas Christian Scientist, b/ found mother negl. (Lundman) 
· Contribution issues:

· Comes up when child sues 3d party for injury and 3d party joins the parent.

· Generally, it’s permitted if the child cld have directly sued the parent

· B/ some states still bar that claim b/c wld reduce damages awarded to the child (parent’s contrib wld offset)

· And some states w/ immunity still allow parent’s joinder b/c otherwise it’s n/ fair to the 3d party

· Complicated policy issue: cts are all over the map.

· Henderson v Woolley, CT 1994: intentional tort: child permitted to sue father for sexual assault

· Gibson v Gibson, CA 1971: it’s reasonable parent std, no matter what the circumstances

· Zikely v Zikely, NY 1983: NY rule is no liability for negligent supervision.  Issue here was whether parent had negligently created the risk that, coupled w/ negligent supervision, harmed the child.  Ct found that even where parent left hot bathwater running, this was negligent supervision and suit was barred.

· Kronengold v Kronengold, NY 1993: mother carrying child while jaywalking was protected against suit by the child—was an example of negl supervision

· Gelbman v Gelbman, NY 1969: child cld sue parent for negl in driving a car

· Bonte v Bonte, NH 1992: suit allowed by fetus against mother for jaywalking

· Lundman v McKown, MN 1995: where child died when mother d/n seek trad medical care, ct qualifed reas person std: reas Christian Scientist.  B/ parents’ beliefs must yield when life of child is jeopardized.

The Duty Requirement: Nonphysical Harm

Zone of danger:
· Cts were reluctant to recognize emotional harm as stand-alone form of injury

· Initial exceptions:

· Physical impact, even if no phys harm (harm is fear for your life)

· Phys manifestation of emotional distrubance for evidentiary reasons

· Exceptions to the exceptions: corpse cases & telegram cases (b/c distress is so foreseeable that evidentiary req waived)

· Eventually, courts dropped the physical impact requirement, often replaced w/ zone of danger (Benson):

1. P was w/in zone of danger of physical impact

2. P reasonably feared for her safety

3. P suffered severe emotional distress w/ attendant physical manifestations

· NY adopts Benson std.  NJ adopts std of reas person of ordinary experience that coincides w/ current, reasonably accurate, and general avl public information about AIDS (to avoid phobic litigation)

· An alternative test cld be: wld a reas person be reasonably scared?

· Cts allow recovery even where zone of danger window is short.  Eg airline turbulence: there’s a reas perception of danger.  (Also see Faya, Jones)

· Misdiagnosis can be recoverable, esp b/c of special MD duties.  (Chizmar, but see Heiner)

· Also misdiagnosis of sterility, negligent atty lets client get convicted of Invol MS

· Most cts, b/ n/ all, require physical manifestation for emotional distress.  Some abrogate that requirement in special cases like telegram cases.  (But see Sell)

· ME adopted simple foreseeability test (Gammon), w/o attendant phys manifestations, b/ later restricted liability in bystander cases to family members witnessing loved one receiving an injury

· In HIV exposure cases, s/t recovery limited for policy reasons, and to avoid giving damages to AIDS-phobia (Brzoska)

Bystander cases:

· No impact and no zone of danger: indirect harm

· Dillon/Portee test:

1. death or serious injury b/c of D’s negl

2. marital or intimate relationship btw P and victim (implied b/ n/ required in Dillon)

3. observation of death/injury at the scene
4. resulting severe emotional distress

· Some cts now are more flexible w/ some of these reqs (seeing loved one injured at hospital rather than at the scene), b/ there are limits (no recovery when seeing accident on TV or seeing body in funeral home 24 hours later)

· Some cts have allowed recovery based on reasonable belief that a loved one was killed (Barnhill, b/ see Barnes)

· CA has since ruled that all of the factors in Dillon test must be met for recovery

· Some states, incl. NY, permits no bystander cases except family members who were themselves in the zone of danger.  Ct’s rationale: d/n want to create new duty to relatives; zone of danger retains limits of original duty req (Bovsun)

· Cts typically retain req. objective manifestation of emotional distress.  Being upset i/n enough.

· Unmarried couples: cts have varied.  Some have said no recovery based on policy favoring marriage.  Other cts have said that’s an arbitrary guideline.

· Loss of consortium (another derivative action): used to be for husbands only.  Some states have extended to wives; others have abolished.  Current issues: extend to cohabiting partners and to children?  Typically, these are n/ allowed, b/ some cts have allowed.

· No claim by one spouse for loss of consortium due to other spouse’s negligent conduct

· Other kinds of bystander cases:

· NY:

· No derivative liability for loved ones getting kidnapped from a care facility (Johnson)

· No derivative liability for negligent circumcision (Kalina)

· No derivative liability where a family member is negligently misdiagnosed (Jacobs)

· NJ: Mother’s claim for negligence toward fetus during labor is primary, n/ derivative: she’s n/ a bystander here

· CA: No liability of pharmacist to parents where pharmacist mis-labeled medication for their baby: they were interested bystanders b/ n/ direct victims of D’s negl (Huggins)

· HI allows bystander emotional distress claims for damage to property and broadens the family members who may recover.

· K.A.C. v Benson, MN 1995: D, HIV+, performed gyn exams on P w/ gloves.  No actual exposure (based on v. low probability, w/ gloves), so no zone of impact, so no duty breached.

· Faya v Almaraz, MD 1993: ct permitted recovery on facts similar to Benson, limited to time before patients’ HIV test results had come back

· Jones v Howard University, DC 1991: mental distress for pregnant mom who had x-ray and was stressed about damage to the child: window of damages was during pregnancy

· Chizmar v Mackie, AK 1995: recovery for mistaken HIV diagnosis, even past the time when the mistake was corrected

· Heiner v Moretuzzo, OH 1995: no recovery for mistaken HIV diagnosis (even though this is like the telegram cases: news of your own death)

· Sell v Mary Lanning Memorial Hospital, NB 1993: mother who had been negligently told that her son had been killed (mistaken identity; like telegram) was denied recovery b/c her reactions—crying, trouble eating and sleeping—w/n severe enough to be required physical manifestations of emotional distress

· Gammon v Osteopathic Hospital of Maine, Inc., ME 1987: ct applied regular reas person std (no zone of danger needed) where P got back from hospital containing a leg he thought was his dead father’s.  If reasonable person of ordinary sensitivity wld experience extreme emotional distress, even without physical manifestations, there is a claim.

· Brzoska v Olson, DE 1995: No recovery where dentist was HIV+ and treated pts after being diagnosed: no actual exposure was shown, and d/n want to encourage AIDS-phobia.

· Portee v Jaffee, NJ 1980: P who saw son die stuck in elevator shaft recovered as a bystander.  Dillon test.

· Barnhill v Davis, IA 1981: P leading his mother’s car saw her get hit; she was only slightly injured.  P cld proceed w/ emotional distress action based on whether a reasonable person would believe, and P did believe, that his mother would be seriously injured by that type of accident.

· Barnes v Geiger, MA 1983: mother who thought her child had been killed but was wrong and died the next day from trauma c/n recover: damages based on mistake are too fortuitous and expand liability too much.

· Bovsun v Samperi, NY 1984: gave bystander recovery to family members who werer themselves in a zone of danger

· Johnson v Jamaica Hospital, NY 1984: No recovery for emotional distress where hospital negligently let child get kidnapped.  The hospital’s duty was to the daughter, n/ to the parents, who are merely interested bystanders.  Policy reasons: avoid boundless liability.  Ct applies Portee rules.

· Kalina v General Hospital, NY 19??: against observant Jewish traditions, child was circumcised on wrong day by physician, n/ mohel.  Ct held that parents were interested bystanders to whom no direct duty was owed.

· Jacobs v Horton Memorial Hospital, NY 1987: no recovery for wife where husband was misdiagnosed w/ pancreatic cancer and 6 months to live.

Wrongful Birth (parent’s action) and Wrongful Life (child’s action)

· Greco v US, NV 1995: Child born w/ birth defects.  MD negligently d/n warn mother, who wld have aborted.  Ct d/n allow wrongful life (b/c c/n weigh life vs. non-life, although dissent says child shld get s/th, esp if parents’ custodial expenses recovery only goes to a certain age) b/ allows wrongful birth.

· P had to est, by preponderance of ev, that she wld have aborted had she known (causation)

· P gets medical and custodial expenses w/ no offset of costs of raising healthy child (rationale is there’s duty to mitigate, and mitigation means giving up for adoption.  For policy reasons, most cts reject offsets here)

· No recovery for loss of companionship—b/c had she aborted, no companionship a/w

· Damages allowed for emotional distress

· Wrongful abortion: see Martinez
· Rst 2d §920: endorses offset for benefits conferred by D’s negl (eg failed contraception w/ healthy baby)

· Most states allow failed sterilization or failed contraception wrongful birth cases

· Generally no offset for benefit (Marciniak) and no decrease for failure to mitigate (eg by adoption/abortion)

· Some state statutes bar such suits and have been upheld

· States have denied suits by one sexual partner against the other for misrepresentation that s/he was using contraceptives

· b/ defendant condom mfr was permitted to file cross-claim against man for negligent use of the condom

· and s/t if there is physical harm (eg ectopic pregnancy) cts will allow the claim

· Issue here is privacy, which trumps, except where there is strong public policy reason to allow the suit

· STDs: for public policy reasons, there is a duty of the infected person to disclose her/his status

· Can child w/ birth defects sue parent who had knowl of high risk of birth defects?  CA ct suggested yes in dictum; leg responded by barring such a suit.

· Martinez v Long Island Jewish Hillside Medical Ctr, NY 1987: P had an abortion based on negl, incorrect medical advice.  She considered abortion a sin and this caused her mental anguish.  Recovery allowed.

· Marciniak v Lundborg, WI 1990: negligent sterilization.  Axn allowed, and no failure to mitigate for policy reasons, and no offset for emotional benefits b/c c/n compare emotional benefit w/ economic harm

Cause in fact

· D’s negl must be but-for cause

· No recovery when there’s no causal relation btw P’s harm and D’s negligence (Rouleau)

· More sophisticated is NESS test.  Handles cases where there are two independent sufficient forces: duplicative causation and concurrent causation.  (NESS=Necessary Element of a (minimally) Sufficient Set) (Kingston)

· Valuation issues come up here: if D is cause of damage b/ damage wld have occurred 10 minutes later due to a natural cause, no recovery (Dillon)

· Typical rule: there must be “reasonable certainty” (51% probable) that this D was the cause. (Stubbs)

· Creates an issue in toxic torts, where traditional stds of proof get screwy results

· Reasonable inferences about causation are enough to establish causation (Wilson)—b/ jury c/n engage in complete speculation (Hinman)

· Cts s/t switch the burden of proof on causation in affirmative duty cases.  B/ burden of proof is only relevant if ev is in equipoise. (Haft)

Lost chance/lost opportunity

· Some cts give recovery for lost chance as a damage in itself

· Alternatively, Falcon approach: lost opportunity: contractual analysis, and there was detrimental reliance

· b/ then you might have to prove causation: that P wld have gone w/ another doctor if she had known

· N/ many states have followed Falcon, and MI leg overruled: no recovery unless >50% chance

Enhanced risk

· 3 possibilities w/ these kinds of cases:

1. allow recovery later by bending single-controversy and S/L rules: equals more litigation, b/ gets correct compensation, b/ risks that D will be bankrupt later and risks that evidence will have disappeared later and d/n provide deterrence now for D’s negl actions (single-controversy system) (Marinari)

2. allow enhanced-risk recovery now for <50% chance of cancer b/ risk that P will be overcompensated or undercompensated. (continuing system) (Petriello)

· discount future damages by present probability of developing cancer

3. Allow enhanced-risk recovery for >50% and single-controversy recovery for <50% (mixed) (Mauro)

· Emotional distress has been allowed for exposure, b/ one ct used risk of cancer was >50%, very high std compared to other emotional distress exposure claims (Potter)

· Cts tend to allow surveillance costs.  One test: if reas physician wld order the surveillance.

Joint and several liability

· Joint and several liab: each D liable for full amount of damages, b/ one D cld get contribution from the other

· S/t Ds cld get contribution up to 50% for 2 Ds

· W/ comp negl, Ds can get contribution from each other in proportion to their fault

· B/ some states keep equality rule: just split the damages among all Ds

· Some states have now abolished j&s liab, or keep it only where D is more than 50% at fault.  S/t it’s abolished for non-economic damages.

· Rouleau v Blotner, NH 1931, where D’s negligent lack of turn signal w/n have mattered to accident, so J/D, b/c no cause-in-fact btw D’s negl and the accident

· Kingston v Chicago & Northwestern Railway Co., WI 1927: where property destroyed by union of 2 fires (2 sufficient causes), one negligently set and the other unknown, P recovered.  Rationale: the other fire was probably set by another negl person, and we s/n let off one tortfeasor just b/c the other one i/n there.  D was a NESS.

· P m/n have recovered if D raised prox cause issues (the unknown fire was the only legal cause) or valuation principle: the other fire was natural and wld have destroyed P’s property a/w

· Note valuation principle: put P where he wld have been in absence of the wrong

· Dillon v Twin State Gas & Electric Co., NH 1931: child electrocuted by exposed wires on bridge (cause-in-fact), b/ he grabbed for them while falling.  Recovery will depend on whether he wld have died or been crippled by the fall: valuation principle.  Bottom line: where wld P be today if the wire h/n been electrified?

· Stubbs v City of Rochester, NY 1919: where D negligently intermingled sewage w/ water supply, and where P typhoid, issue was causation.  Ct says it will see liab where there’s dubious causation if there’s “reasonable certainly” (at least 50% chance) that D’s action was the cause.

· Problem there: if chance was 49% for 100 Ps, no recovery, although we know 49 of them got typhoid from the water.  If chance was 51%, 100% recovery for 100 Ps, although we know only 51 of them got typhoid from the water

· Wilson v Circus Circus Hotels, NV 1985: boy got salmonella.  Ps c/n show which meal had caused it, b/ he was staying at a hotel and ate just about all of his meals there.  This was sufficient showing of causation.

· Wolf v Kaufmann, NY 1929: tenant died in a fall on the stairs.  They were negligently unlighted, b/ ct held that there had to be further showing of causation.  Here there was no showing of how he fell.

· Haft v Lone Palm Motel, CA 1970: where D hotel negligently d/n supply lifeguard, in violation of statute, and P drowned b/ there’s no evidence of causation, ct shifts burden of proving lack of causation to D, b/c D’s statutory violation is the reason why there’s no ev of causation.  Key here is the affirmative duty of D

· Falcon v Memorial Hospital, MI 1990: where D MD’s negl deprived P of 37.5% chance of survival, ct found recovery in “lost opportunity” (based on K analysis).  Damages were value of P’s life x 37.5%.

· Ct used “lost opportunity” K analysis: P had a chance to go to another MD, b/ in reliance on her MD, lost 37.5% chance of recovery b/c she was deprived of a procedure

· Dissent says just go w/ trad view: chance that P died b/c of D’s negl is less than 50%, so no causation proof, so no recovery.  Injury w/n the lost chance, b/ the death.

· Mauro v Raymark Industries, NJ 1989: P w/ asbestos exposure has asbestosis and greater chance of cancer b/ n/ 50% chance.  Ct w/n allow enhanced-risk recovery for <50% chance of cancer.  Give P surveillance expenses now, and P can sue later if he actually gets cancer

· Petriello v Kalman, CT 1990: ct upheld a jury award for enhanced risk w/ <50%.  Treats this as an injury in i/s.  Discount future damages by present probability.

· Marinari v Asbestos Corp., PA 1992: ct allowed recovery now for asbestosis b/ no recovery for enhanced risk b/ P can come back to ct if cancer develops

· Potter v Firestone Tire and Rubber Co., CA 1993: ct allowed emotional distress for exposure to carcinogens b/c was >50% P wld develop cancer in the future

Multiple Ds

· Problems occur where there are multiple Ds who may be tortfeasors b/ c/n resolve causation

· Unique situation: Summers: shift burden of proof where there are 2 Ds

· This w/n matter w/ 3 Ds: each wld have 33.3% chance of being the cause, much less than 50%.  Another way to handle that situation wld be to create a presumption, as in Ybarra.

· For policy reasons, to get Ds to spill

DES cases: multiple Ds, multiple Ps, hard to link any particular D to harm caused to each P

· Pure mkt share can achieve correspondence w/ causation where all 50 states apply and there is no deviation from the mkt-share logic.  Each D ends up paying out according to harm caused (except for distortions due to insolvent Ds where there is j&s liab or inflationary liab)

· Hymowitz: national mkt share, several liab, no exculpation for Ds who can be proved n/ to have harmed indiv Ps, b/ indiv Ps cld pursue cases against indiv Ds where their tortfeasor is known—the latter disrupts mkt share

· 8-10 other states adopted national mkt share approach

· Sindell: local mkt share (which was cumbersome), j&s liab, and exculpation for Ds who have proved n/ to have harmed indiv Ps (under shifted burden of proof)

· Another alternative wld be inflationary, several liab: take aggregate mkt share of Ds who are avl and inflate it to 100%

· Here, j&s liab makes a difference b/c some Ds have gone out of business: solvent Ds pay for all Ds, and P gets full compensation

· W/ several liab, Ps bear the risk of insolvent Ds: each D pays only for the harm it caused

· In thry, you cld also do this where D’s products varied by toxicity.  Just multiply toxicity by mkt share. (as in Agent Orange cases)

· Enterprise liability has 2 defns in diff contexts:

1. justification for s.l. b/c mfr knows more, has loss spreading ability, and is a commercial enterprise

2. hold whole industry liable for s/th either b/c

a. industry acted in concert, or

b. industry delegated authority to a trade association.  (either way, it’s action in concert)

· Other toxic tort cases: Agent Orange & indeterminate Ps:

· In re “Agent Orange”, EDNY 1984: No indiv P cld prove his injuries were caused by agent orange b/c <50%, b/ there was statistically significant rise in # of cases of sarcoma.

· So use class action, and use proportionate recovery based on the risk D inflicted.  Each D pays out the equivalent of his harm.

· ie 10 Ps diseased b/c of Agent Orange; 30 Ps diseased b/c of background risk: each P gets 10/40 of full recovery

· Some Ps get overcompensated and some Ps get undercompensated, b/ it’s the best we can do.  Also, there’s deterrence for Ds.

· Notes on environmental liability and the tort sys:

1. Identification problems: very difficult to establish which toxics caused what, esp since they work over time rather than causing immediate harm.  Very costly to establish.  Accident vs. disease.

2. Boundary problems: the torts can be unbounded w/ things like spills.  There may be future generation claims, lots of illnesses.  Two-party structure of tort system is confounded.

3. Source problems: Hard to tell what exact source is.  Traditional tests of causation are confounded.

· Summers v Tice, CA 1948: 2 Ds hunting shot P.  One bullet hit; P c/n prove which D caused it.  To avoid that both Ds get off, ct shifts the burden of proof to Ds.  One of them was at fault, and they have more info than P re: what happened.

· Hymowitz v Eli Lilly, NY 1989:  DES case, where ct adopts mkt-share approach b/c all DES identical, b/ it c/n be est. which D harmed which P.  Natl mkt share, several liab, no exculpation for indiv Ds, b/ rt of indiv Ps to pursue individual actions against known tortfeasors.

Proximate Cause

· Prox cause is assessment of the causal chain and a normative distinction: shld there be recovery.

· Key ?s: Was it a predictable type of harm?  Was it a predictable degree of harm?  Was there a superseding cause?  Was it too remote (English term)?

Foreseeability/direct harm

· Typically, you’re only liable for foreseeable harm: Wagon Mound, Palsgraf
· Exception: thin-skull P rule, including suicidal P. (Steinhauser, Benn, Fuller)

· “Danger invites rescue”: harm to an immediate rescuer is foreseeable harm where D was negl (Wagner), even though rescuer’s act is volitional

· Prior standard: direct harm caused by negl creates liability, even if damage i/n foreseeable.  B/ D n/ liable for a/th caused by intervening cause.  (Polemis, Andrews opinion in Palsgraf)

· Directness was used for a long time in Eng & US cts.  Overturned by Wagon Mound.

· There d/n need to be proportionality btw negl and consequences, as long as there’s foreseeability

· There’s a comprehensive view of duty, combined w/ a directness test in prox cause.  Key criticism of Andrews view: if you’re liable for s/th, you’re liable for e/th.

· I’ve got s/th in here about how if you have reasonable foreseeability in the duty of care, you need to have reasonable foreseeability in proximate cause too, or you get inconsistent results.  B/ I d/n understd why.
Type/extent distinction

1.
If the damage caused was of a different type than foreseeable, D n/ liable

2. 
B/ if damage caused was of much greater degree than foreseeable, D is liable

· B/ it’s very possible to bend these rules and used expansive or limited interpretation to get the result the ct wants.  (Kinsman, Smith)

· Rstmt §435 adopts this distinction: D n/ liable for unforeseeable type, b/ is liable for unforeseeable extent, unless it’s really freakish.

· No coincidences.  D’s negl must increase the risk of harm, n/ just coincide w/ harm (Berry, Ventricelli, Betancourt)

· Sufficiently culpable intervening cause will break the chain of causation.  Not mere negligence (Pridham, Wagner)

· Must be recklessness, gross negligence, or intentional act. (McLaughlin)

· B/ if there’s an affirmative duty, even an intentional harm m/n break chain of causation (Hines, Addison)

· Rstmt §447: ordinarily, an intentional act is a superseding cause, unless the actor realized or shld have realized the act wld be likely to take place.  More than mere foreseeability (prior similar incidents, etc.)

· Morris on proximate cause:

· If it’s a n/ freakish case, it’s w/in prox cause and decided for P

· If it’s a freakish case, even where the state d/n use foreseeability for prox cause, there’s usually n/ liab: ct will find for D on other grounds if it has to

· If it’s somewhere in the middle, it’s hard to predict: ct will make an arbitrary decision.

· Wagon Mound, Australia, 1961: oil floating on water caught fire and burned ship.  D spilled the oil b/ d/n start it on fire.  Lower ct used slight damage caused by oil (direct cause) to hold D liable for the fire.  Appeals ct points out this is circuitous and holds that reasonable foreseeability is key prox cause test, n/ direct/indirect.

· Steinhauser v Hertz Corp., 2d Cir., 1970: where P became schizophrenic (b/ had previously had schizophrenic tendencies) after an accident, D was liable as a precipitating cause of the harm.  B/ recovery will be affected by valuation principle, which will look to how long before P might have become schizophrenic a/w

· D takes P as he finds her: here this is expanded to emotional fragility

· Benn v Thomas, IA 1994: b/c of thump on chest in car accident, and b/c P had heart condition, P died.  D liable.

· Fuller v Preis, NY 1974: accident victim who committed suicide: D cld be liable if suicide was b/c of accident

· Wagner v International Railway Co, NY 1921: where rescuer was injured when cousin was hit by train, harm to rescuer was foreseeable and proximately caused by D’s negl: exercise of volition d/n break chain of causation

· Polemis, Eng. 1921: negligently caused fire: some damage was foreseeable, b/ the actual consequences (destruction of the whole ship) w/n foreseeable: D liable

· Eg Kinsman, 2d Cir 1965: where ct called the type “property damage” in flooding case and stuffed e/th into that category

· Smith v. Leech Brain, Eng. 1962: D liable where burn was foreseeable b/ cancer that developed from burn w/n.  Called it thin skull, said was an extent issue, n/ a type issue.

· Berry v Sugar Notch Borough, PA 1899: b/c trolly driver was negligently speeding, he was just beneath a falling tree at the right moment.  No liability: this was unforeseeable harm of speeding.

· Ventricelli v Kinney System Rent-a-Car, NY 1978: D lessor not liable where trunk flew open and P pulled over to a legal parking space to put it down and was hit: D’s negl d/n increase the risk of harm
· Betancourt v Manhattan Ford Lincoln Mercury, NY 1994: liability where defective car forced to pull over to the side of a busy highway and P was hit: here, D’s negl increased the risk of harm.
· Pridham v Cash & Carry, NH 1976: where medical services rendered negligently, original D still a proximate cause

· Wagner v Mittendorf, NY 1922: where D negligently broke P’s leg, D was liable for when P’s crutch slipped and he re-broke the leg

· McLaughlin v Mine Safety Appliances Co, NY 1962:  where P was burned by heating blocks that were too hot, and where there was warning on package b/ n/ on blocks, and where nurse who applied the blocks was incorrectly instructed by fireman about them, and where fireman had a training class about how to use them, fireman’s gross negligence (b/c of actual knowl of danger) cld supersede negligence of D mfr.

· B/ here, jury had to find misfeasance by fireman (throwing out the instructions or s/th) b/c of no affirmative duty.

· Dissent says intervening culpable act d/n alleviate initial negl by mfr.

· Hines v Garrett, VA 1921: where D motorman’s gross negl as common carrier in dropping of P in dangerous area where she was later raped was sufficient to be liable

· Addis v Steele, MA 1995: D hotel liable for n/ providing escape paths for fires even tho fire was set intentionally; D has duty to protect from that kind of harm

Defenses

Contributory negl
· For a long time, the plaintiff’s contributory negligence was a complete bar to recovery at common law.

· P’s contributory negligence had to be proven the same way a D’s was: it caused the harm, it was due to P falling below the standard of care, it was a legally recognized proximate cause, etc.

· Courts sometimes made it harder to establish contributory negligence or found ways to let it get to the jury to mitigate the harshness of the complete bar

Exceptions

· A mentally ill person would not be held to a reasonable person standard if she harmed herself b/c of her mental illness.  Instead, capacity std based on that P’s capacity. (Cowan)

· Statutory exceptions: if a statute was enacted to protect a certain class of persons, those persons’ contrib negl w/n a defense.  (Chainani)

· B/ few statutes have been given that effect

· Last clear chance: 2 versions:

1) if P had gotten into helpless peril, and D knew or should have known of peril, then no contrib negl

2) if P was oblivious to the danger but not helpless, and D actually knew of the danger, then no contrib negl

· This came from proximate cause: cts looked for the proximate cause, which was often last wrongdoer, chronologically.  This has now gone away.

· Contrib negl w/n a defense if D was reckless.  This suggested cts were looking for party most at fault: displaced last wrongdoer, and cleared the way for comp negl.

· Judges wld often submit any iffy contrib negl problems to the jury, so that they cld give P recovery anyway: mitigated the harshness of the doctrine.  Led to counterintuitive results: s/t the P’s negl was clear, b/ relatively minor, b/ his claim wld be barred b/c it was clear enough that judge w/n submit to jury.

Imputation rules (Note: These are outdated, and today virtually no contributory negligence is imputed.)

· The negligence of a P in driving was not imputed to the lessor of the car, even though it would have been imputed in D’s negligence (Continental Auto Lease)

· Contributory negligence was imputed to passengers in a car where the driver was contributorily negligent

· Contributory negligence was imputed to a child when her or his mother was negligent in failing to protect her or him.

· These imputation rules a/n used anymore now that comp negl regime has taken over.

Comparative negligence

· Adopted in most states since the 1970s and by just about all states today.  Usually by leg, s/t by cts.

· As courts have loosened proximate cause rules, it made more sense to have comparative negligence

· 3 versions:

1. Pure: Just weigh all the negligence.  P’s negligence can be greater than 50 percent

2. Modified 1: “Equal fault bar”: P can only recover if she is less at fault than D.  Equal amt of fault is barred.

3. Modified 2: “Greater fault bar”: P can only recover if she is equally at fault or less at fault than D.  If P has greater fault, it’s barred.

· The modified versions create tricky, all-or-nothing issues for Ps who are approaching 50% fault—remember that it’s up to the jury to assign percentages of fault
· Some states will aggregate multiple Ds’ faults and compare to P; usually that’s the case if there’s modified comp negl.

· Usually Ds can get contribution from each other up to the amount of fault

· B/ some states still use equality rule: Ds share loss equally

· Most states retain some j&s liab

Uniform Comparative Fault Act

· Section 1 definition of fault is quite broad, including recklessness, unreasonable assumption of risk, etc.

· Section 1 also includes avoidable consequences: these are compared w/in comp negl scheme

· But intentional wrongdoing i/n included: it’s been left up to the courts to determine if that should be weighed.

· Section 1 rejects last clear chance

· Section 3 denies set-offs so that when parties sue each other, each gets money from the insurance company (instead of each one’s claim being set-off by the other’s claim).

· Retains joint and several liability, which means that any D could have to pay all of the damages but can later recover from other Ds

· Allows contribution:  Damages are apportioned among all Ds by their respective faults, and D can get contribution from other Ds

· Some j/ds still keep equality rule: 

· No pro tanto rule: Ds pay their equitable share to P, regardless of how much another D has settled for.

· With pro tanto rule, P is compensated for all damages, and Ds going to trial have to make up the difference if a D previously settled for less than her equitable share.

· NY sets off greater amount: w/n give P more than total damages

· Section 2: if one D is insolvent, the equitable obligation is reallocated among remaining Ds.  This works like inflationary liability.

· Typically, reviewing courts accept the fact-finder’s allocation of fault unless it’s completely off-the wall (Scott)

· Even with comparative negligence, courts will sometimes find that either P’s or D’s negligence approaches 100% and will therefore either throw the suit out if P is at fault (Carlotta) or not give the comparative negligence instruction (if D is at fault)

· This often works a lot like last clear chance used to: when there’s a definitive wrongdoer.  It’s a proximate cause doctrine.

· States with pure comparative negligence will compare D’s recklessness with P’s negligence, unlike under contributory negligence (Sorensen).  UCFA compares.

· B/ s/t cts w/n compare if P’s conduct is socially offensive (pipe bombs, Barker, and illegal abortion, Symone T)

· Usually D’s intentional act w/n be compared w/ P’s negl.  UCFA leaves this open.

· If P’s conduct is intentional, j/ds vary: compare Hickey (suicide; can compare) w/ Loeb (underage drinking; c/n compare)

Fault among multiple Ds:

· If one D commits intentional wrong and another is merely negligent, courts will often compare (Reichert).

· The jury’s allocation of fault has to be somewhat realistic (unlike in Scott)

· If a state has joint and several liability, this isn’t really an issue since P can recover all damages against the solvent D, even if that D was only negligent.  So P still gets recovery.

· In cases where the negligent D violated a duty in preventing the harm that the intentional D caused, the courts w/n compare fault for policy reasons: to act as a deterrent to further negligence of that sort.  This occurs especially where there is several liability: ct d/n want P to get less (Veazey, Kansas State Bank & Trust Co)

· Most states with modified versions of comparative negligence compare P’s negligence with the negligence of all Ds combined

· Most j/ds permit one D to recover contribution toward damages paid from other Ds.

· Some j/ds have the equality rule: all Ds are responsible for equal shares of damages.

· Others use comparative contribution rule:  contribution is according to proportion of fault (eg UCFA)

· Most states retain some joint and several liability.  CA has several liability except for economic damages, where it retains j&s.

Imputation rules

· The courts impute the comparative negligence of one spouse to the other: so loss of consortium damages get reduced by the comparative fault of one spouse

· Some cts d/n impute here: from vantage pt of D, spouse is a foreseeable P, so no imputation

· Most courts treat a wrongful death action as derivative and impute decedent’s negligence to survivors

· Bystander emotional distress is sometimes imputed and sometimes not (depends on whether ct sees a duty directly to the bystander)

· This is a direct C/A, b/ some cts d/n want to allow full recovery on emotional distress where P’s family member was negl in causing the injury

· Negligence of parents is not imputed to children

Misc comp fault side effects

· R.i.l.’s 3d condition—that P n/ contribute to the harm—goes away.  Jury compares inferred negl of D w/ negl of P.

· Frequently courts will now compare negligence of rescuer Ps, b/ s/t n/ for policy reasons.

· Some courts have allowed suits by drunk Ps, others h/n.

Avoidable Consequences

· This is not an issue of fault but of damages.  P must try to minimize her losses; if she does not, her recovery could be reduced.

· One place this comes up: if P needs a medical procedure.  The courts have generally held that a P does not have to undergo a really risky procedure to minimize losses (Hall)

· B/ D’s damages can be reduced if P refuses the procedure for religious reasons (Munn)

· Use of seatbelts and helmets: anticipatory avoidable consequences

· In contrib negl, P’s failure to use seatbelts d/n bar recovery

· Some states have statutes making it illegal n/ to use seatbelts/helmets, b/ a violation of that law c/n be used in civil damages suit

· Other states only allow reduction of damages by a small percentage.

· Some states just use comp fault; others allow full recovery for policy reasons.

· Other avoidable consequences stuff has been treated the same way (eg smoking, being overweight).  See Champagne.

· Cowan v Doering, NJ 1988: pt known to be suicidal jumped to her death; no contributory negl here b/c she lacked capacity.  Subj capacity-based std for her.  Liability solely on D MDs b/c they knew of the suicidal tendencies.

· Chainani v Board of Ed, NY 1995: where school children’s contrib negl in crossing street w/o light d/n matter if bus hit them, b/c statute about bus operators’ precautions was designed to protect children, and wld have no effect if children’s contrib negl was a bar

· Continental Auto Lease Corp v Campbell, NY 1967: no imputation for lessor: imputing negl to defeat actions wld leave innocent victims uncompensated

· Scott v County of Los Angeles, CA 1994: child abuse case, where ct overturned jury’s finding that county CPS was 99% at fault, and 1% of fault allocated to abuser (b/c of CA’s several liab system for non-economic damages)

· Carlotta v Warner, EDKY 1985, where P dove into a shallow pool, ct threw out the suit instead of allowing comp negl

· Sorensen v Allred, CA 1980: D’s speeding and drunk driving was compared w/ P’s negl left turn in front of D

· Barker v Kallash, NY 1984: suit barred where P was making a pipe bomb that exploded

· Symone T v Lieber, NY 1994: 12-y-o who had illegal abortion where MD negligently caused embolism barred from suit

· Hickey v Zezulka, MI 1992: negl of D officer who d/n remove P’s belt in cell, w/ which he hung himself, cld be compared w/ P’s intentional suicide

· Loeb v Rasmussen, AK 1991: no comp fault defense for D, who negligently sold liquor to minor, who intentionally bought it

· Veazey v Elmwood Plantation Associates, LA 1994: P raped on premises and sued property mgmt co; ct said that here intentional D’s wrongdoing w/n be compared to other D’s negl so that P cld recover fully and to deter

· Kansas State Bank & Trust Co v Specialized Transportation Services, KS 199: P raped by school bus driver: suit allowed b/c school district had duty to prevent driver’s intentional tort.  No comparison of intentional act w/ negligent act: d/n want to let Ds reduce their fault where they had duty to prevent.

· Reichter v Atler, NM 1994: bartender negl in failing to protect one patron from intentional killing by another patron.  Negl D had affirmative duty to protect P, so there was recovery.  Several liability here.

· Hall v Dumitru, IL 1993: P under no duty to undergo major, risky surgery to mitigate damages caused by D’s negl

· Munn v Algee, 5th Cir 1991: decedent’s religious beliefs d/n justify her failure to accept a blood transfusion

· Champagne v Raybestos-Manhattan, CT 1989: where P exposed to asbestos and got cancer, and was a heavy smoker, jury found for P b/ allocated 75% of fault for P.

Assumption of Risk
Express assump/risk

· This comes up in written contracts to waive right to sue

· Sometimes are held void because against public policy

· S/t b/c owner of facility is better able to reduce danger than users (Dalury)

· Other states have used a version of the Tunkl test (an agreement may be void if the circumstances meet one or more elements, first used in suit against a hospital which required waivers):

1. the business is of a type generally suitable to public regulation

2. it’s a public service, often a matter of necessity for members of the public

3. the service is generally open to the public at large

4. the party providing the service has much greater bargaining strength

5. standardized adhesion K against exculpation, and the public c/n bargain for protection against negl

6. the person is placed under the control of the party providing the svc, subj to risk of carelessness by svc provider

· Rstmt §496B test:  exculpatory agreements shld be upheld if:

1. they’re freely and fairly made

2. btw parties in equal bargaining position; and

3. there’s no social interest interfered w/

· Recklessness cannot be disclaimed by agreement

· The contract generally cannot bind family members, and must be very explicit and drawn to P’s attention

· Eg NY: requires that release explicitly state that it bars liab for negl

Implied assump/risk

· There are two kinds: primary and secondary

· Primary is where the plaintiff consents, although not in writing, to some sort of risky situation (Murphy)

· This is not really a defense—it goes to what the duty of care is in the first place, not to whether D breached it.

· New area of controversy: pick-up sports.

· Generally, the courts hold that people in these situations consent to certain rules of the game, which includes a risk of injury, so the courts will not intervene unless someone intentionally or recklessly causes harm.  (Crawn).  Here the cts are defining a std of care for these situations.

· Some cts have just said negligence, given the circumstances and context of a pick-up game w/ fuzzy rules.

· Baseball and hockey spectators is another area where this comes up.  Generally the courts think that people know or should know what they’re getting into when they go to a game, regardless of whether a person actually does know they can be hit with something.  It’s based on what is generally known in the community.  (Davidoff, b/ see Thurman)

· Secondary assumption of risk is somewhere between consent and comparative negligence (Gonzales)

· How does secondary differ from primary?
· The difference is that with negligence, the P should have known she was getting into an iffy situation.  With assumption of risk, the P actually did know the risk

· What it shares with primary assumption of risk: there’s still an element of consent.

· Often folded into comparative negligence now.

· However, Perry says this is not a good idea in all cases since 1) there’s something distinct about consent that shouldn’t be lost; and 2) assump/risk has subj std: did P actually know the risk (n/ shld have known)
· Jurisdictions less often will fold primary assump/risk into comp negl.
· English cts retain assump/risk as distinct from comp negl.
Employment context

· The courts used to use assumption of risk as a bar to on-the-job injury claims—i.e., the employee took the risk by being in that job.  However, the advent of worker’s comp has pretty much displaced the problem

· Firefighter rule (Zanghi): the rationale is that the public already pays for worker’s comp and training for firefighters and police and shouldn’t have to pay twice

· Perry thinks this is a pretty silly rationale.  It makes more sense where the waiver of negligence claims has been bargained for, as in private security contracts where the provision is explicit (eg Neighbarger v Irwin Industries, CA 1994) or as in some cases of collective bargaining with unions.

· Strongest rationale for firefighter rule: you d/n want to have disincentives for public to call firefighters when they’ve negligently set a fire.

· NJ has abolished it by statute

· Dalury v S-K-I, Ltd, VT 1995: against public policy because operator of ski lodge has a better chance of reducing danger to skiers than individual skiers themselves

· Murphy v. Steeplechase, NY 1929: P should have expected tumbling ride, b/ an abnormal jerk (eg from a power surge) cld have been actionable

· Crawn v Campo, NJ 1994: pick-up softball game.  Ct said duty is to avoid infliction of injury by reckless or intentional conduct.

· Davidoff v Metropolitan Baseball Club, NY 1984: 14-y-o girl n/ sitting behind protective screen at baseball game hit by ball; denied recovery.  E/o knows the risks, and the duty of care had been discharged by having the screen and having enough seats behind it.

· Thurman v Ice Palace, CA 1939: hockey puck case, b/ hockey was new to CA and therefore the risk w/n common knowl.  P was allowed recovery.

· Gonzales v. Garcia, CA 1977: drinking-marathon case.  Here the court folded secondary assumption of risk into comparative negligence.  Lots of states have done this.

· Zanghi v. Niagara Frontier Transportation Committee, NY 1995: the court upheld the firefighter rule.  This version: a firefighter P can’t sue for D’s negligence if P’s performance of his duties increased the risk that he would be injured.  The separate and apart distinction (that performing the job i/s was a bar, b/ other activities done on the job b/ n/ in furtherance of the job w/n a bar) was rejected.  Icy sidewalk example.

Products Liability

Evolution of products liability claims (since 60s and 70s)

· K law: erosion of privity requirement in express and implied warranty claims.  This alone cld have led to s.l., b/ warranty rests on a representation which can be disclaimed

· B/ Henningsen: no privity in implied warranties on any goods (previously had just been applied to food)

· B/ also UCC: buyer has to give seller notice re: breach of warranty.  Makes consumer claims more difficult to bring

· Emerging s.l. cases:

· No privity in warranties for inherently dangerous items (MacPherson)

· R.i.l. instruction okay for exploding soda bottle.  Traynor says this is a circuitous way to get to s.l. (Escola)

· S.l. in tort where there is a mfg defect that causes injury (Greenman).  Set std for s.l. in tort rather than K.

· Can extend s.l. to retailer and mfrs along the supply chain (Vandermark)

· Bystanders allowed protection under s.l. (Elmore)

· Rst 2d §402A stated emerging doctrine, walking line btw s.l. and negl:

1. A/o who sells product in defective condition unreasonably dangerous (negl.) to user or consumer is liable if:

a. seller is engaged in business of selling such product and

b. it is expected to reach the consumer w/o substantial change in condition

2. That rule applies although

a. seller has exercised all possible care (s.l.) and

b. there’s no contractual relationship or privity (ie, includes ultimate end users even if they d/n buy the product)

· Rst 3d §§1-2 on Products Liability:

§1. Suppliers liable for harm caused by product defect

§2. Defects are:

a. mfg defect: departs from design despite all possible care

b. design defect: foreseeable risks cld have been reduced or avoided by adoption of reasonable alternative design and the omission of the alternative design renders the product n/ reasonably safe

· note negl std: n/ reasonably safe, and no imputation on foreseeability

· note that there’s no consumer expectations test, just RBA.  B/ there cld be inference of unreasonably dangerous if there is consumer knowledge that the product shld be safe.

c. warning defect: foreseeable risks of harm cld have been reduced by provision of reasonable instructions/warnings, and the omission of instructions/warnings renders the product n/ reasonably safe

· negl test w/ no imputation

· S.l. has been extended to suppliers, bailors, lessors.

· S.l. n/ extended to dealers in used goods, landlords, and financiers: they d/n have much control over the final product (deterrence) despite the fact that they are better loss-spreaders.

· Generally extended to contractors who build products according to mfr’s specs

· N/ extended to government contractors b/c this wld give contractors an incentive to change specs that the govt provided them (extension of govt immunity)

· Franchisors liable under s.l. in some cases: (Kosters)

· MacPherson v Buick Motor Co., NY 1916: no privity in warranties for inherently dangerous items.  Dealer and mfr held liable under warranty analysis.  Also suppliers of component parts.

· Escola v Coca-Cola, CA 1944: recovery for P waitress hurt by exploding soda bottle: r.i.l. of negl against bottler.  Traynor concurrence: r.i.l. and implied warranties are circuitous approaches to s.l. that shld be outright: b/c mfrs have knowl and can avoid hazards, and b/c mfr can distribute losses.

· Greenman v Yuba Power Products, CA 1963: P hurt by defective lathe.  Traynor opinion: placed s.l. in tort where there is a defect that causes injury.  This case set path for s.l. along tort analysis rather than K.

· Vandermark v Ford Motor Co., CA 1964: retailer and mfrs can be sued on same chain.  Tort analysis applied, and contractual disclaimers were given no effect.

· Elmore v American Motors Corp, CA 1969: bystanders allowed protections under s.l. (Rambler that veered across the road.)  Ct said bystanders shld get greater protections since they c/n inspect for defects.  Also injury to bystanders is foreseeable.

· Kosters v Seven-Up Co., 6th Cir 1979, where franchisor liable b/c dealer used 7-up cartons designed by franchisor

Mfg defects: s.l.

· True s.l. or even a.l.: if product differs from its intended design, and causes injury, there’s liability

· This is true even where we d/n know the cause of a defect (Welge)

· B/ if it’s an old car, w/o evidence, there w/n be presumption that it was mfg defect (Price)

· Mfrs must anticipate reasonably foreseeable misuses of the product (eg standing on a chair to change a lightbulb)

· Welge v Planters Lifesavers Col, 7th Cir 1994: exploding peanut jar.  No evidence as to how it happened.  S.l.

· Price v General Motors, 1st Cir 1991: car bought used w/ 63,000 miles; it exploded so there was no ev of negl.  SJ/D b/c there was no evidence and no way to determine that it was a mfg defect

Design defects: evolved to negl.

· CA initially rejected “unreasonably dangerous” in design defects cases: wanted true s.l. (Cronin, 1972)

· B/ later even CA evolves to negl, basically.  RBA w/ feasible alternative designs and imputation of state of the art scientific knowledge, b/ n/ hindsight

· Two-prong test for products used in reasonably foreseeable manner (Barker):

1. Must meet consumer’s minimal expectation of safety (like a warranty: implicit K analysis)

2. Through hindsight, jury determines that there is “excessive preventable danger”: RBA.  Key question: is there an alternative safer design at a reasonable cost?

· RBA test is needed b/c avg consumer d/n always know whether a risk was excessive or preventable

· Other j/ds d/n use hindsight (imputing present knowl) b/ use knowl at time of distribution.  See Beshada discussion, below.

· Factors to consider in RBA:

· Gravity of danger posed by design

· Likelihood that such danger wld occur

· Mechanical feasibility of safer alternative

· Financial cost of improved design

· Any adverse consequences to product or consumer that wld result from the alternative design

· CA reverses burden of proof: P must present alt designs, b/ D must show that its design s/n be judged defective.  Most j/ds d/n reverse burden of proof.

· CA has since affirmed 2-prong test (Soule).  Need RBA prong b/c the ordinary consumer d/n always know what risks are excessive or preventable at a reasonable cost.

· Esp w/ technical issues like crashworthiness

· B/ the more publicly available information there is about a product, the more appropriate it is to apply the consumer expectations test (eg asbestos, airbags)

· At least one court has held that the consumer expectations test is inappropriate in bystander cases, where you c/n assess the expectations of e/o who might be affected by the product (Ewen)

· Judge decides on which prong to instruct the jury, or can present both tests.

· Other j/ds keep “unreasonably dangerous” formulation of Rst §402a, b/ it d/n really matter: the RBA test is the same, and merely spells out what unreasonably dangerous is (Camacho)

Issues w/ RBA:

· This is a form of regulation, and there’s a danger of overregulating: cld price consumers out of the mkt and cld produce convergence of design.  B/ there limits.

· Comparable designs only are compared (Dyson)

· Realize that some designs trade safety for other features that consumers want (Dreisonstok)

· Look at other detrimental side effects of alternative design, and compare to the risks (Fitzpatrick)

· Some separation of warranty and tort analysis remains: cts have held design n/ defective under RBA b/ warranty of fitness still breached (Denny)

· Mfr can be liable for design defect when there have been foreseeable modifications, too (Piper, but see Jones)

· S/t the issue is whether a part is easy to remove, or if it is easier to use the product w/o a particular part.

· Some states have enacted statutes to limit liability of suppliers for foreseeable or unforeseeable modifications

Products that are just plain bad:

· NJ has held that some products are just manifestly unreasonable, even w/ adequate warning (O’Brien)

· Most cts h/n followed O’Brien
· Rstmt 3d §2: some products cld be declared of “manifestly unreasonable design,” where there is low social utility and high degree of danger, and no alternative design.

· Cronin v JBE Olson Corp, CA 1972: ct rejects “unreasonably dangerous” formulation in design defect case where bakery truck had defective hasp which allowed racks to come forward in collision, injuring driver.  Applies s.l. in design defect cases

· Barker v Lull Engineering Co., CA 1978: P injured when high-lift loader overturned on a hill.  Ct est 2-prong test for design defect cases, when product used in a reasonably foreseeable manner:

· Soule v General Motors, CA 1994: where P’s car in accident crunched her ankles, ct retains 2-prong test.  Here, crashworthiness is technical matter, so appropriate instruction for jury was on RBA.

· Ewen v McLean Trucking Co, OR 1985: ped hit by truck claimed design defect of poor visibility under consumer expectations test.  Ct hld no consumer expectations test for bystanders.

· Camacho v Honda Motor Co, CO 1987: where motorcycle d/n have leg bars, CO retains RBA although a motorcycle may have open and obvious dangers.  You can take that into acct, b/ still need to see if there was feasible safer alternative design.  (B/ there still cld be an ass/risk defense)

· Dyson v General Motors, EDPA 1969: no comparison of hard-top car safety to full-frame sedan.  Just compare one hard-top to another.

· Dreisonstok v Volkswagenwerk, 4th Cir 1974: VW buses have passenger compartments in the front—less safe—in order to maximize cargo space.  This particular design shld be compared only to other similar designs; otherwise, you lose the sense of why the product was designed that way in the first place.

· Fitzpatrick v Madonna, PA 1993: exposed outboard motor had no design defects.  A guard wld have other detrimental side effects (people wld remove it, it wld create a larger area for people to get caught in, reduce maneuverability and fuel efficiency).  Overall, there’s n/ much risk to bystanders when the boat is used safely.  (Bystander analysis was at play here, b/ usually ct d/n acct for risks to bystanders.)

· Denny v Ford Motor Co, NY 1995: where Bronco rolled, design w/n defective under tort analysis b/ there was still a warranty of fitness that was breached.

· Piper v Bear, AZ 1993: majority position case: foreseeable modifications shld have been taken into acct in design.  Foreseeability here found in widespread modification of breathing ventilator, to which users attached a bacterial filter.  This is a proximate cause issue: modification was foreseeable, so mfr’s negligence still the proximate cause.

· Jones v Ryobi, 8th Cir 1994: no liability b/c product was modified by 3d party, and design defect must exist in product as sold, in case where EE used printing machine w/ guard removed b/c that made the product faster to use.  (Here, there was an open and obvious danger, which cld preclude recovery, b/ she is working, so there may be a lack of volition here)

· O’Brien v Muskie, NJ 1983: P injured when diving in part b/c of slippery vinyl surface of above-ground pool, b/ there’s no feasible alt design.  Ct says that jury shld be able to consider whether the product s/n be on the mkt at all, based on the risks and benefits of the product overall.  Even if there is adequate warning of dangers.

Warnings

· 2 issues vis a vis reasonable person (negl std) (Hahn):

1. content of the warning

2. presentation (size, type, etc.)

· Majority position is to give adequacy of warning to jury, b/ s/t, if it’s simply written warning, ct will decide if it’s really clear

· There are two kinds of warnings:

1. safety instructions that make the product less dangerous

2. warnings about dangers that inhere in the product

· Sample of standards for warnings (Pittman):

1. must indicate scope of the danger

2. must indicate the seriousness of harm from misuses

3. phys aspects of warning must be adequate

4. simple directive may be inadequate, even if consequences are omitted

5. means to convey warning must be adequate (insert vs. on package vs. on product)

· There’s generally presumption that P wld have heeded the warning: presumption of causation that favors Ps (Johnson)

· B/ n/ all cts have used the heeding presumption

· S/t even explicit warning n/ enough: might need pictures.  (Campos)

· Generally, warning shld be addressed to whoever the foreseeable end user is.

· There’s a cost to printing warnings:. C/n require mfrs to warn about every foreseeable misuse: information overload.  CBA question. (Cotton)

· Generally, you d/n have to warn against obvious risks.

· Warnings shld be addressed to the ultimate consumer, w/ 2 major exceptions:

1. learned intermediaries, incl. physicians, who are expected to warn the consumers themselves

· exception is where the FDA requires certain warnings to be passed on to ultimate user (eg bcp)

2. bulk suppliers, where product is distributed to a company, where it is used by workers.  The company must warn its workers.  (Adams)

· N/ all cts follow this.

· exception: where the supplier knows the product is being used incorrectly, there may still be a duty to warn or stop mfg, depending on what’s reasonable (Hunnings)

· B/ if supplier d/n know product is being used incorrectly, there’s no duty (Apperson)

· Foreseeable misuses must be warned against. (Ellsworth, but see Venezia)

· Foreseeability may be effected by marketing scheme: if D shows toy being thrown b/ it’s n/ really supposed to be thrown.

· Warnings of intrinsic risk: complicated question of facts are raised about what dangers are open and obvious (Emergy)

· Current knowl typically n/ imputed.

· There is a heeding presumption in these cases.

· W/ allergies, there’s only a duty to warn if a significant number of people are allergic.  Number of people that are significant goes down as risks go up.

Prescription drug cases

· Brown v Superior Court (Abbott Labs), CA 1988: ct holds prescription drug mfr liable only for failure to warn of dangers known at time of product distribution (under comment k of Rst 402A).  Negl test.

· Ct w/n hold drug mfrs to design defect test b/c scrips are “unavoidably dangerous” product: it wld create disincentives to allow design defects.

· Ct rejects s.l. where knowl is imputed: this i/n fair, despite loss-spreading benefits

· Ct rejects Kearl test to determine whether scrips shld be considered unavoidably dangerous (so that they are only held to failure to warn rather than s.l./design defect).  Ct rejects b/c this creates disincentive to drug mfrs to release innovative products

· Under Brown, drug mfrs can still be liable for

· mfg defects

· warranty

· negl misrepresentation

· failure to discover that this was a dangerous drug where it cld have been discovered based on reasonable scientific tests

· In most j/ds, no design defects against scrips.

· b/ some cts use a version of the Kearl test to subject drug mfrs to design defects claims

· other cts will subj scrips to design defect claims, b/ w/o any imputation.

· Rstmt 3d position allows a few design defect claims: “Wld a reasonable hlgh care provider, knowing what a reas mfr shld know about the risks and benefits of a product, prescribe the drug to any class of pts?”

· This avoids design defect claims where cts have to weigh v. complicated biochem ev.

· This is true for medical devices also.

· Kearl test:

1. whether drug, when distributed, was intended to confer an exceptionally important benefit that made availability highly desirable

2. whether then-existing risk posed by product was substantial and unavoidable

3. whether interest in availability outweights interest in promoting accountability through s.l. design defect review

Imputation of knowledge:

· NJ imputed knowledge (Beshada), b/ later restricted it to asbestos only (Feldman)

· CA d/n really impute a/m: “what is scientifically knowable” rather than “what wld reas mfr know?” (Anderson)

· W/o imputation, s.l. looks a lot like negl

· New Rstmt 3d: no imputation, just knowl reasonably attainable at time of distribution, for design and warnings.  Negl test: reas mfr.  Duty of mfrs to do reasonable testing.

Duty after distribution:

· Negl is proper std in post-sale warning cases: reasonable, depending on type of product, number of consumers, magnitude of danger, etc.  Often there’s duty to warn customers that cld easily be located.  B/ no recall or retrofit: that’s for govt agencies. (Patton)

· Application of std duty as soon as harm becomes foreseeable.

· Rstmt 3d: says that cts typically d/n order recalls, b/ that they shld impose liability if mfr is ordered to recall by govt agency b/ recalls negligently.

· Hahn v Sterling Drug Co., 11th Cir 1986: inadequacy of warning is a jury question where 4-y-o ingested topical analgesic.  There were warnings b/ Ps contested their adequacy.

· Johnson v Johnson Chemical Co., NY 1992: P harmed by exploding anti-roach fogger while using it near stove w/ pilot light: had warning been bigger, P might have heeded it.

· Campos v Firestone Tire, NJ 1984: where it might be foreseeable that Spanish speakers wld use the product, pictorial messages might be required

· Cotton v Buckeye Gas Products, DC Cir 1988: w/ exploding propane tank, ct held that adding more warnings dilutes the seriousness of the warnings that are already on the product

· Adams v Union Carbide, 6th Cir 1984: as a matter of law in OH, D d/n need to warn end users of dangers of product b/c they were GM EEs and GM was expected to pass the warning on to them

· Hunnings v Texaco, 11th Cir 1994: duty to stop distributing to repackagers who omitted necessary warnings

· Apperson v Du Pont, 7th Cir 1994: where Ds d/n know of the ultimate inappropriate use to which their Teflon was being put by intermediaries (jaw implants), there was no duty to warn.  Product had no inherent dangers that mfr needed to warn about.

· Ellsworth v Sherne Lingerie, MD 1985: wearing nightgown inside out, which caught on fire, was foreseeable use.

· Venezia v Miller Brewing Co, 1st Cir 1980: child throwing beer bottle against telephone pole n/ a foreseeable use.

· Emergy v Federated Foods, MT 1993: child choking on marshmallows.  Forseseeable that 2-y-o s/n eat unsupervised; it’s an open danger so s/n need warning.

· Beshada v Johns-Manvill Products, NJ 1982.  Asbestos case where knowl imputed: true s.l., for loss-spreading purposes, even where mfr d/n know of hazards at the time of distribution.

· Feldman v Lederle Laboratories, NJ 1984: only imputed knowl in asbestos, n/ here in respiratory infection drug.  B/ NJ did shift burden/proof to D

· Anderson v. Owens-Corning, CA 1991: asbestos case where no imputation, b/ still s.l.: “What is scientifically knowable?” rather than “what wld reasonable mfr know?”

· Patton v Hutchinson Wil-Rich Mfg Co, KS 1993: negl is proper std in post-sale warning cases: reasonable, depending on type of product, number of consumers, magnitude of danger, etc.  Here the ct imposed duty to warn customers that cld easily be located.  B/ no recall or retrofit: that’s for govt agencies.

Defenses in products liability:
Ps fault:

· Cts typically compare P’s fault to Ds (Daly)

· Cts will compare s.l. to negl, esp as products liability has evolved into a more negl-based std

· The incentives of s.l. are still there to some degree (loss-spreading), and it’s fairer overall

· Misuse i/n a defense b/ may go to comparative fault.  If it’s a completely unforeseeable misuse, it breaks the chain of causation (prox cause issue)

· Usually secondary assumption of risk is folded into comp negl

· Some states d/n allow comp fault where the P’s sole negligence was negligent failure to discover the defect

· Cts apportion liab where there’s s.l. D and negl D

· Majority position is to use comp negl in products liab cases the same as it’s used in negl cases.

· Minority position: d/n allow P’s negl evidence in where the case is about enhancement injuries (ie if P is negligently in a wreck, b/ the damage is very bad b/c of defect, d/n let in ev of P’s negl)

· Employment setting: Cremeans v Willmar Henderson Mfg Co, OH 1991: P voluntarily used modified machine (ass/risk), b/ ct held that ass/risk w/n a bar to recovery b/c P’s use of modified machine was on the job and therefore n/ voluntary.

Preemption:

· Shld fed’l regulatory law requiring preempt state common law or statutory actions?

· It’s a statutory interpretation question, looked at in light of Cippolone principles

· Cippolone principles:

1. there’s presumption against preemption

2. use Congressional intent as a touchstone

· Medtronic v Lohr, Sup Ct 1996: requirements d/n preempt state tort actions, esp n/ if the tort is based on failure to conform to FDA reqs.

· Daly v General Motors Corp, CA 1978: P’s fault shld be compared to D’s s.l. (where P thrown out of car b/ was drunk and d/n lock doors or use seatbelts)

Intentional Harm

· Evolved out of old trespass writ: s.l. where there was direct harm b/c of direct application of force to the person or property of another

1. Battery: trespass ot the person

2. Trespass to land

3. Trespass of chattels

4. Assault

5. False imprisonment

Intent

· Intent requirement: either intent to bring about the consequence, or substantial certainty that the consequence wld come about. (Garratt)

· Substantial certainty: high probably of the risk plus subjective awareness of the risk

· Rst 2d §8A: “actor desires to cause the consequences of his act, or he believes that the consequences are substantially certain to result from it”

· Contrib negl and contrib recklessness a/n defenses to intentional misconduct

· Also, mistake of identity or fact is no defense: it’s n/ intent to smack your friend on the back, it’s intent to smack, so if you smack s/o else, you’re liable.

· Proximate cause rules are looser for intentional torts

· Thin-skulled P applies (Vosburg, Baker)

· Intentional torts allow punitive damages as well as compensatory in most j/ds.

· Parents a/n generally liable for intentional torts of children except when they are on notice (see duty to control conduct of others section)

· And homeowners policies often exclude intentional torts

· Lots of states have victims compensation statutes.

Assault and battery

· Assault: intent to arouse the reasonable fear of a battery, even if you d/n intend to commit the battery

· Apprehension of P is judged from POV of reasonable person (n/ supersensitive P)

· Harm is the apprehension that P actually felt

· Tort protects mental interest

· Future threats and conditional threats d/n qualify; must be imminent threat

· Generally, words alone a/n sufficient

· Battery: intentional contact that is offensive to a reasonable person (Picard)

· Battery can include touching P’s clothes or s/th on the person

· Application of force n/ needed (eg Garrett, where gravity caused the fall)

· Physical harm n/ necessary for liability (Alcorn)

· P need n/ be aware of the battery at the time of the action: protects dignitary interest as well as physical

False imprisonment

· Must be physical force, threats, assertion of legal authority, or physical barriers

· No false imprisonment where moral pressure is used (Lopez)

· Liberty of movement is interest protected

· What if you d/n try to leave b/ you were locked in?  Cts split on this

· Damages allowed for mental distress, humiliation, and any illness that results

· Legal authority:

· If the arrest i/n under appropriate legal authority, it’s false arrest

· Malicious prosecution is where there is arrest w/o probable cause and for improper purposes

· Most states have enacted special statutes to allow stores to do citizens’ arrest of suspected shoplifters w/o incurring s.l.: b/c false arrest is an intentional tort, so if the store is wrong, it’s liable.

· Also, for citizen’s arrest, common law said that the person arresting had to observe the misdemeanor

· And shopkeeper cld be liable for battery if retrieved the goods: if they were legal, no defense of mistake

Intentional infliction of emotional distress

· 4-part test (Womack)

1. intentional or reckless conduct

2. outrageous

3. causal connection to emotional distress

4. emotional distress was severe

· Criticism of the tort: there’s no normative std established for conduct.  It’s too vague.

· The tort started in England and became independent C/A in US in 1930s.  Initially the cases were outrageous, b/ it’s been used more and more

· Std is that D’s action must be such that it wld cause severe emotional distress to a reas person (no supersensitive P)

· If it’s mere insults, it has to be pretty bad (eg State Rubbish Collectors Assn, b/ see Russo)

· S/t allowed for racial and sexual harassment, b/ question arises as to what’s merely offensive and what’s outrageous.  Courts have gone different ways.  B/ more and more these claims are pursued under statutory causes of action:

· Title VII of Civil Rts Act of 1964 allows workplace harassment C/A if there’s an “abusive working environment,” as perceived by a reasonable person

· There is vicarious liability of EOs for abusive working environment created by a supervisor, subj to a defense of reas efforts to prevent

· Title IX of Education Amendments Act of 1972: allows private sex discrim C/A in federally funded education programs

· No vicarious liability under Title IX for school teachers’ actions

· School can be liable when one student harasses another, b/ school must have actual knowledge, and the harassment must be so severe that it interferes w/ victim’s equal access to education

· Criminal conversation: tort based on adultery.  Has been extended to wives as well.  About 20 states have abolished.

· Alienation of affection: any behavior by outsiders that drives a wedge btw family members.  Many states have abolished.

· Public figure Ds: std is gross recklessness b/c of 1st Amendment concerns (Hustler Magazine)

Defenses and privileges:

· Consent ordinarily bars tort recovery

· S/t goes to nature of interest interefered w/ (consent to surgery)

· S/t goes to conduct that constitutes the invasion (consent to boxing)

· Consent can be manifested by words or actions and can be implied

· Consent is ineffective where there’s incapacity, coercion, person consenting is mistaken re: the nature of the conduct, or in cases where consent i/n operative (murder, enslavement)

· W/ incapacity, s/t a 3d person such as a parent can give consent

· Eg: MDs and emergency procedures:

1. pt unconscious or otherwise w/o capacity

2. time is of the essence

3. reas person wld have consented under the circumstances

· Old rule : MD cld only do s/th w/o consent if pt’s life threatened or risk of losing important bodily function

· Modern rule: surgeon can proceed if doing so wld avoid another procedure, b/ n/ if there are significant risks involved in proceeding immediately

· If mistake is to vitiate consent, it must go to the essential character of the act i/s

· Eg if MD deliberately misrepresents or fails to disclose risks, that’s a battery, b/ n/ negl misrepresentation

· Consent to criminal conduct: majority position says there is no consent, b/ some cts and Rstmt say that consent defeats a civil action, except where force exceeds the consent given

Self-defense

· Privilege of S/D permits use of reas force to prevent threatened harmful or offensive bodily contact

· Force must be appropriate to the situation.  No deadly force unless defender presents threat of severe bodily injury or death, and only if there’s no retreat possible

· You can be liable under battery for any force used above what was needed

· Western states d/n make you retreat if you’re in your own home

· Mistake:

· Maj position: S/D applies if D reasonably believes he is being attacked

· Min position: no defense unless P created appearance of attack and D made reas mistake

· Rst 2d §76: you can use reasonable force to defend a third person, too, if your intervention is necessary for the protection of the third person.

Defense of property:

· Force reas under the circumstances to prevent intrusion on land or seizure of chattels

· C/n use wounding force, and land occupier bears the risk of mistake re: whether intruder is trespasser or has privilege to be there

· Can use force as appears reasonably necessary.  Overlap w/ S/D: you can escalate w/ a threatening intruder

· There’s some authority that you can use wounding force against s/o who reasonably appears to be intending burglary, b/ n/ in all j/ds.

· You can go after s/o who’s just stolen your stuff, b/ only in fresh pursuit

· Peaceful entry onto land to get your chattels that s/o left there by mistake i/n trespass

· Wounding devices:

· Barbed wire okay, b/ n/ man traps or spring guns

· You c/n do indirectly what you c/n use directly, and you also bear the risk of mistake

· Insanity defense: Some cts have found that insanity i/n a defense to an intentional tort as a policy decision to place the loss on the actor rather than the innocent victim (Williams)

· Other courts have tried to follow crim law and say that insanity cld negate a specific intentional tort, such as the malice in malicious prosecution, b/ n/ ordinary battery.

Necessity privilege

· In an emergency, there is a privilege to destroy s/o else’s property to preserve her or another’s life, or property of greater value (Ploof)

· B/ you may have to make restitution for the destroyed property (Vincent)

· Incentives issue: d/n want to give dock-owner an incentive to cut the rope.  Compare Cordas.

· Government may have immunity from liability for lost property in emergency or war situations.

· Garratt v Dailey, WA 1955: 5-y-o boy moving chair from under P.  Substantial certainty cld approximate intent.

· Vosburg v Putney, WI: schoolboy who kicked another in the leg was liable for batter, and was liable for the unforeseen harm (he aggravated a pre-existing injury)

· Baker v Shymkiv, OH 1983: P’s heart attack arising out of confrontation w/ trespassers was unforeseeable harm, b/ Ds were liable anyway: proximate cause loosened in intentional torts.

· Picard v Barry Pontiac-Buick, RI 1995: mechanic touching camera was battery

· Alcorn v Mitchell, IL 1872: battery tort: compensatory and punitive damages for spitting at s/o—no physical injury needed for battery

· Lopez v Winchell’s Donut House, IL 1984: no false imprisonment where moral pressure was used: P was accused of shortchanging the register and felt she needed to stay to defend her reputation, b/ there was no coercion in making her stay.

· Womack v Eldridge, VA 1974: allows emotional distress claim absent any bodily injury in case where D took pictures of P that were used in child molestation trial—est 4-part test.

· State Rubbish Collector’s Assn v Siliznoff, CA 1952: in action for collection on debt, D counter-claimed intentional infliction of emotional distress for coercion in signing the note.  He testified that he was so upset he threw up.

· Russo v White, VA 1991: no intentional infliction of emotional distress where D made 340 hang-ups in one month after she refused to date him more than once.  No phys injury, and D d/n speak during phone calls.

· Hustler Magazine v Falwell, Sup Ct 1988: used NYT/Sullivan std of reckless disregard for truth in action by Falwell arising from publication of false and offensive cartoon about him.  Std probably misapplied, since cartoon obviously w/n true, b/ the principle is the same: need higher std in these cases

· Ploof v Putnam, VT 1908: D cut boat loose from his dock during storm; P injured and received recovery: P had necessity privilege to use the dock.

· Williams v Kearbey, KS 1989: minor D shot people at school; ct found he was insane at the time of the act, b/ he was civilly liable in a battery tort for policy reasons: better to let the loss rest w/ him than w/ innocent victims.

· Vincent v Lake Erie Transp. Co., MN 1910: where D had moored boat to dock and reinforced it w/ stronger moorings during the storm, D had a privilege to use the dock b/ needed to compensate P for damage to dock.

· This was like s.l.: D had a right, and minimized losses via Learned Hand test, b/ still had to pay.  S.l. b/c was intentional trespass.

· Wld have been misfeasance for P to cut the moorings, b/ nonfeasance in n/ helping secure the boat wld n/ be liability.

· Cordas v Peerless Transp Co, NY 1941: where robber jumped into cab and driver slammed on brakes to throw the robber off-balance, and driver hit a ped, driver n/ liable to ped despite high likelihood of accident b/c no counter-incentives to peds to n/ help.

Strict liability

· Traditionally cts found s.l. when s/th escaped off s/o’s land (Fletcher, Rylands)

· Rylands later interpreted as s.l. whenever there’s foreseeable harm from a non-natural use of the land (for that locale)

· Some states accepted (MA) b/ others rejected (NY in Losee, NJ, NH)

· Rylands principle s/t now used for environmental purposes (Ventron)

Blasting cases

· Traditionally s.l. in debris from blasting: comes from trespass (Sullivan).  True despite Losee b/c this is intentional blasting, n/ accidental.

· That’s why there was originally no s.l. for shock waves: considered indirect harm, and therefore w/n fall under trespass—nonsensical distinction.

· NY now rejects shock wave distinction (Spano, 1969)

Abnormally dangerous activities

· Rstmt §520: factors for consideration in deciding whether to apply s.l.:

a. existence of high degree of risk of harm to person, land or chattels of others

b. likelihood of great harm

c. inability to eliminate the risk by exercise of reasonable care

d. extent to which the activity i/n a matter of common usage

e. inappropriateness of the activity to the place where it is carried out

f. extent to which its value to the community is outweighed by its dangerous attributes

· Incentives, n/ taken into acct by Rstmt factors, is a big concern.  Posner in American Cyanamid: there were precautions that cld have been taken, so no s.l.

· Some cts have rejected Rstmt §520: s.l. for dangerous activities no matter how valuable to community and even if there are no alternatives (Yukon Equipment)

· Rstmt §521: no s.l. for common carriers b/c they have to accept all goods for shipping

· Some cts have rejected: Chavez
· Cts typically d/n hold aircraft owners s.l. for loss to people or property on the ground (Crosby), b/ Rstmt advocates s.l. here

· Typically d/n extend to handguns (Burkett)

· B/ Kelley extended s.l. to Saturday Night Specials.  This was subsequently overruled by the MD leg

· DC adopted s.l. for assault weapons or machine guns by referendum

Defenses to s.l.
· Rstmt §523: knowing assumption of risk bars P’s recovery

· Rstmt §524: no contributory negligence defense unless P has knowingly and unreasonably subjected herself to risk of harm from the activity

· Fletcher v Rylands, Exchequer 1866: where D was coal-mining on land, and an excavation caused spill-offs on P’s land although there was no fault by D, ct found s.l.: when s/o brings s/th on land and it escapes, s.l. as long as there is at least some foreseeability

· Decided when negl was developing in highway accidents.  Idea was s.l. n/ appropriate in travel b/c people chose to be traveling (notion of assump/risk), whereas you ought to be safe from invasion on your land

· Rylands v Fletcher, H.L. 1868: same result b/ Cairns emphasized non-natural use: has come to be interpreted as an an unusual activity on the land, for that neighborhood or area

· Losee v Buchanan, NY 1873: no s.l. in exploding boiler b/c in an industrial society e/o is better off w/ negl: we all gain the benefits of industrialization

· State Department of Environmental Protection v Ventron, NJ 1983: S.l. okay in toxic spilloff case: land used for “abnormally dangerous activities” produces s.l. in resultant damages.

· Sullivan v Dunham, NY 1900: where debris from D’s blasting hit P’s decedent, s.l. was appropriate: no fault needed to be shown b/c there was trespass

· Indiana Harbor Belt RR Co v American Cyanamid Co: 7th Cir 1990: no s.l. for mfr of chemical that spilled in railyard: ev shows that cld have been negl, and if accidents can be prevented by due care, d/n impose s.l.

· Another issue here: the mfr, n/ the shipper, was being sued: b/ the shipper decided the route.  Maybe better argument for s.l. for shippers here.

· Yukon Equipment Inc v Firemen’s Fund Insurance Co, AK 1978: s.l. in use and storage of dynamite no matter how valuable the activity or if there are no safer alternatives for storing it: just treat it as a cost of business

· Crosby v Cox Aircraft Co, WA 1987: no s.l. for for falling aircraft

· Chavez v Souther Pacific Transp Co, EDCA 1976: s.l. for common carrier despite the fact that it has to accept e/th for shipping: better loss-spreading, and therefore more efficient allocation of resources

· Burkett v Freedom Arms, OR 1985: no s.l. for handguns in jailbreak shooting: followed precedents from other j/ds

· Kelley v RG Industries, MD 1985: no s.l. for handguns normally, b/ for public policy reasons, wld give s.l. for Saturday Night Special b/c of its unique appropriateness for criminal use.

