Torts Outline
1.) Negligence versus Strict Liability
Hammontree v. Jenner (CB 3). Choice between negligence or strict liability standard for an epileptic D who crashed car into P’s property. Strict liability has a foreseeability standard, negligence is premised on a reasonable person standard. In negligence, if the harm is foreseeable but you act as a reasonable person would have, you’re not liable. Strict liability has a non-fault standard (i.e. demolition work or keeping wild animals). 

Court rejects the comparison to products liability, where manufacturers distribute goods to the public and are part of the producing and marketing enterprise that should bear the costs of injuries from defective parts.  Court opts for negligence standard. 
Holmes (pg. 6) in criticism of strict liability standard: 

1.) You don’t want to hold people liable for acts that cause extremely remote harm.  The logical extreme is that 
2.) Vicarious Liability

Christensen v. Swenson (CB 18). Three Birkner criteria for determining if employee’s activity was within the scope of his employment: 
a. the employee’s conduct must be of the kind the employee is hired to perform

b. the employee’s conduct must occur substantially within the hours and spatial boundaries of employment. 

c. the employee’s conduct must be motivated, at least in part, by the purpose of serving the employer’s interest.
Court found employee’s conduct could have satisfied these, so there should be a trial. 

Schwartz article (pg. 22) gives justification for employer vicarious liability:
a. Gives employers incentive to carefully select and supervise employees. 
b. Gives employers incentive to discipline negligent employees, which acts as a deterrent and dismisses gross violators. 

c. Incentive to move to mechanized technology instead of employees who could be negligent. 

Foster v. The Loft (23).  Plaintiff claims bar is directly liable because they were negligent for not screening employees and hiring a bartender with a record of assault. Court says a jury could reasonably find the owner directly liable for hiring such a person in an environment with a high risk for violence.  
Baptist Memorial Hospital System v. Sampson (24) – The default rule is hospitals aren’t liable for the torts of their independent contractors.  Ostensible agency requires a showing that D induced a reasonable belief that the doctor was their employee.  Apparent agency only requires P to show that he reasonably believed there was a relationship.  The court says the rule is ostensible agency, which requires more of P. There were signs and forms stating doctor was contractor, so P’s claim fails. 

Under Restatement 267 (25) defining ostensible agency, there’s a conduct requirement, a causation requirement, and a reliance requirement. All three must be met to determine ostensible agency. 

Non-delegable Duties – For these, P is always responsible for conduct of its contractors just as if they were employees (demolition, wild animals, etc.)

Fault v. Strict Liability
Brown v. Kendall (33) – Established the “ordinary care” standard of care, with the burden of proof on P to show D’s failure to exercise such care.  Ordinary care defined as the care a prudent man would take in a similar situation. After this case, case swallowed up trespass into one general category of unintentional harm. Policy consideration of not wanting to discourage industry from taking risks.  This is growing out of the utilitarian tradition. 

Bamford v. Turnley (SM 2)– kiln spewing smoke onto neighbor’s property. Judge Bramwell advocates an absolute liability standard. Says industry should bear its own costs to society. It’s a fairness argument. This is an absolute liability standard and somewhat utilitarian. 

Holmes “The Common Law” (pg. 4 SM 1)

Critiques the use of absolute and strictly liability standards.  Defends the negligence standard.  Using mere causation, and not foreseeablity or due care, as the standard means you could constantly drive to find people liable for any harm done in society in an unlimited chain of causation.  As a matter of basic justice and morality, absolute liability is out. The harm has to be reasonably foreseeable. Action cannot be avoided, and one shouldn’t be penalized simply for acting. 
4. THE STANDARD OF CARE
For the standard of care, the question put to the jury is generally what a reasonable person would have done in the same or similar circumstances (Restatement 283:  To avoid being negligent, actor must act as “a reasonable man under like circumstances.”) This is an objective standard and the subjective belief of D at the time is immaterial. 
a.) Bolton v. Stone (SM 15) – Cricket case. Although the risk was foreseeable, the likelihood of harm was so remote that it was reasonable not to take precautions.  Only six balls had been hit in 30 years, and it was a very quiet road, so no liability. However, judge noted that at a certain point the risk of harm may grow so large that you can’t do an activity at all, regardless of your precautions (high extreme of Learned Hand). 
b.) Adams v. Bullock (38) – 8 ft. wire case. Cardozo says the casualty was extraordinary, not fairly within the realm of ordinary foresight. It’s foreseeable that someone might get electrocuted somehow, but defendant doesn’t have to foresee a kid with an 8-foot wire playing on a bridge.  He treats reasonable foreseeability as a prerequisite for liability. Cardozo says no reasonable vigilance could have prevented the harm.
Informal balancing test to determine standard of care: factors of probability, risk, cost, foreseeability.  In Braun v. Buffalo (empty city lot, uninsulated wires) Cardozo uses same factors but find the harm was reasonably foreseeable and liability may flow. 
c.) Carroll Towing (41) Learned Hand Formula: where B(urden)<P(robability) * L(magnitude of loss), liability should not be imposed because it would be inefficient to spend so much to prevent the accident. It’s an economic efficiency argument.  Adopting this method to determine the standard of care will cause parties to spend the right amount on precautions. 

A negligence rule and a strict liability rule, when they both can count in for contributory negligence, will lead to the same set of precautions taken by rational decision-makers. It’s a flip side of Coase because information costs are too high. You don’t know who you’re going to have an accident with, so you can’t strike a bargain in advance. 

Posner wants to put liability on “razor’s edge” and have jury consider the LH variables– get the exact numbers. Epstein says the problem with that is when a shift in $1 on the margins changes the whole outcome.

d.) Wagon Mound #2 (SM 18) – Similar situation to Bolton in that the harm was foreseeable but incredibly unlikely. This court says that a reasonable man in the situation would not have discharged oil b/c it was cheap, easy to do, and required no disadvantage. Seems similar to the burden of precaution variable suggested by Hand. Common sense said he should take the non-risky path by not dumping oil into the harbor.  It’s as if B is negative.  Moral argument, not economic. 
e.) Common Carriers – In Bethel v. NYCTA (47) court rejected previous strict standard and said common carriers should be held to the negligence standard, which is flexible enough to take account of the dangerous machinery and passenger loads over which they are responsible.  Common carriers will be held to an objective standard of what care is reasonable. 
f.) Subjective Intent - Hudson v. NSPCA (SM 31) D wants to be held to a subjective standard for electrocuting dog. Judges say he ought to have known it was cruel. Doesn’t matter what his subjective intention was or what was in his mind. The content of the standard of care should be determined objectively.  
g.) Capacity is usually presupposed. Bashi v. Wodarz (54-55): Court won’t release from liability D who suffers sudden mental illness.  As long as they have minimal control over car, they are liable for their actions.  Same holding in Roberts v. Ramsbottom for stroke victim. 
(1) Jules Coleman (SM 30) says while we don’t hold a mentally impaired tortfeasor morally responsible for his wrongdoing, it is better to lay the liability on him than on the completely innocent victim. The loss must be absorbed by someone. 
The trend in law has been toward imposing liability even in the face of lack of capacity.  Most of these cases are driven by policy considerations. Courts know that insurance companies are in the background to pay the damages.

5. THE ROLE OF JUDGE AND JURY

In general, the duty of care is for the court while the standard of care is for the jury. 

a. In Goodman (58), Holmes legislates a rule for the future. Said drivers should get out of their cars to look for oncoming trains. Holmes thought judges should do this to impose rules and wrest discretion away from the jury. This is both efficient and increases consistency. Holmes clearly didn’t trust the jury as an institution and wanted to move away from it as the common law developed. 

This rule was reversed in Pokora (60), where Cardozo said such issues should be left to the jury to ensure maximum flexibility and to avoid rigid rules. Determining the standard of reasonable care should be left to the jury. Kozinski concurred in Andrews v. UAL (64).  Whether D should have installed safety nets is a jury question and the case wasn’t appropriate for summary judgment. 
6. THE ROLE OF CUSTOM 

Proof of industry custom can be evidentiary of the standard of care owed, but it is never dispositive. These are questions for the jury.
a. Proof of a common practice aids in determining expectations of society and what constitutes a reasonable standard of care.  In Trimarco v. Klein (67) the new tempered glass custom (which was custom for some years and was cheap to implement) proved to jury that D landlord hadn’t exercised reasonable care in using regular glass.
b. In LaVallee v. Vermont Motor Inns (71) the court properly directed a verdict for D based on testimony that no hotel or motel has emergency lighting in each room. While not conclusive, such evidence of custom is a useful guide in determining reasonable standard of care. 
c.  Sometimes a reasonable person would not follow industry custom, e.g. TJ Hooper (70), where some boats had radios and others didn’t. 
7. THE ROLE OF STATUTE

Compliance with a governing statute can be evidence that D’s conduct wasn’t negligent, but it is not conclusive. 
a. The purpose of a statute is crucial.  Where D has violated a statute and caused the type of harm that statute was meant to prevent, he can found negligent per se as a matter of law, as in Martin v. Herzog (73) (no headlights on buggy proves contributory negligence). 
b. Tedla v. Ellman (76) (walking on wrong side of highway) Where following a statute would be contrary to its purpose of promoting safety, a court can find that non-compliance was reasonable. See Restatement 286 and 288 (SM 32), which allow non-compliance when there is a reasonable excuse.
c. Where a non-compliance leads to harm different than the harm envisioned by the statute’s authors, some courts will not find negligence per se, as in Goriss v. Scott (82) (penned sheep).  Some courts will discover ex post the purpose of the statute: De Haen v. Rockwood Sprinkler (83) The statute requiring fences around the hole must have been to prevent objects, as well as people, from falling down.
d. Where a statute is not applicable in a criminal setting it can still be adopted into the common law as evidence of the reasonable standard of care. In Clinkscales v. Carver (75), stop signs shouldn’t be run. 
8. PROOF OF NEGLIGENCE
Proving a breach of a duty of care requires two elements: 1.) proof of what actually occurred and 2.) a showing that D acted unreasonably under those circumstances. 

Constructive Notice - Knowledge of a fact that is imputed to an individual who was under a duty to inquire & who could have learned the fact through the exercise of reasonable prudence(Affirmative Obligation.  Rule: Defect must be visible & apparent & it must exist for sufficient time before accident to permit ∆ to discover & remedy it

a. Negri v. Stop N’ Shop (86) – Inference of constructive notice based on circumstantial evidence (broken baby food jars which were dirty, witnesses, etc.)  Reasonable to infer that they either knew or should have known that the broken jars were there.  Therefore, prima facie negligence is established.  Standard of proof is preponderance of evidence: is it more likely than not that the baby food was there for a sufficient period of time that D should have known about it?
b. Gordon v. Amer. Hist. Museum (87) – No evidence to support inference of constructive notice. Mere foreseeability that there might be wax paper around not enough: P must prove that particular piece of paper had been there for sufficient time that D should have discovered and removed it. 
c. Business Practice Rule – In businesses where customer often creates hazards (food self-service) no constructive notice is necessary.  It is enough that D knows of the generally foreseeable risk. D has elevated standard of care. 
Res Ipsa Loquitur – Two requirements to invoke RIL under Restatement 328D: 1.) The accident must be of the type that doesn’t normally occur in the absence of negligence  and 2.) no one else had control over the instrumentality of harm. 
a. Byrne v. Boadle (91) Court says barrels don’t usually fall out of windows in the absence of negligence, so negligence may be inferred.  Also, barrel fell out of D’s factory so only D could have had control over the instrumentality. 
b. Second requirement not always strictly enforced where the instrumentality of harm can’t be determined, e.g. Fowler v. Seaton (99) (where P child was injured in day school but it couldn’t be discovered how.)  Cf. Helton (99) opposite holding in church day school. 
c. Second element – Larson case (93). 
Inference State – jury may but need not draw an inference of D’s neg.  Burden of proof remains with P.  Note: in inference state, evidence might be so strong that jury must find negligence in the absence of persuasive exculpation (e.g. Farina v. Pan-Am (98)) 
d. McDougald v. Perry (94) – RIL jury charge was proper even though instrumentality (the chain) couldn’t be found, b/c D had exclusive control over instrumentality and this type of accident doesn’t normally occur w/o neg.  FL is an inference state, where jury may find D liable under a RIL charge. 
Presumption State (Burden almost shifts to D, and jury must find negligence if it finds the 2 RIL requirements are met.)  In the absence of rebutting evidence, P is entitled to a directed verdict. The purpose is to force D to come forward with evidence and information which only he can know about the incident and is inaccessible to P. 
e. Ybarra v. Spangard (99) – RIL with multiple defendants and no evidence of which one caused the harm. Burden shifts to Ds to prove individually they weren’t neg. Only possible in a presumption state. P was unconscious, evidence not accessible to him so each D presumed neg to coerce them to produce evidence about who actually had control over instrumentality. Some critics say this rule is unnecessary with the modern discovery process. 
(1) In a presumption state, D may produce rebutting evidence to eliminate the presumption and move to an inference basis, or even have case dismissed, e.g. Leonard v. Watsonville Hospital (98), where D doctor showed he could not have left the clamp in P and was granted summary judgment.  
9. MEDICAL MALPRACTICE
As part of his prima facie case, P must affirmatively prove: 1.) the relevant recognized standard of care exercised by other doctors and 2.) that D departed from that standard. Expert witnesses are usually required to prove the accepted standard of care.

Higher standard of care: Specialized knowledge and skill of D must be considered.  Custom is afforded much more weight than in normal neg cases.  Custom is generally determinative; 
a. Standard of care and custom to be determined at the national level, not local level according to Sheeley v. Memorial Hospital (109).  
(1) Gala v. Hamilton (115) – a doctor can choose either of two schools of thought (even a minority approach), so long as both are recognized as being legitimate by experts and within the bounds of a respected and well-recognized view. 
b. Expert witnesses need not be the same type of practitioner as D, so long as they have experience and/or familiarity with the relevant field and procedure, Sheeley. 
c. Connors v. University Associates says a jury may receive a RIL charge even where P produces expert medical testimony at trial. Expert testimony can bridge the gap between the medical world and common knowledge. 
10. INFORMED CONSENT
Reasonable Patient Standard: Most courts will consider what a reasonable patient would have wanted to be told about his options, e.g. Matthies v. Mastromonaco (122). This policy tries to enhance self-determination and autonomy and prevent doctors from imposing their own values on patients. The minority approach (NY) is to consider what a reasonable doctor would have told a patient.
a. It doesn’t matter whether the procedure actually employed was non-invasive. All the options and material risks that a reasonable patient would want to know about, including invasive ones, must be offered. 
Negligence Liability Req.: 1)Failure to Disclose; 2) Injury Suffered; 3)Causation (patient would’ve chosen alternative if presented)
b. Causation:

(1) Subjective: What would this patient had chosen? (principally, this is sounder bc more matter of fact)

(2) Objective (maj.): What would reasonable person have chosen if given choice? (subj. prone to hindsight(only evid. is П’s). The objective approach is favored. 
d. Exceptions: There’s no duty of disclosure in an emergency situation, or where full disclosure could reasonably be determined to be detrimental to patient (e.g. when patient is distraught or unstable). 
THE DUTY REQUIREMENT (PHYSICAL HARM)
Duty of care is an issue for the court, not the jury.  A duty must be established before liability can flow. 
1.) The Palsgraf (419) rule: Cardozo says there is a zone of foreseeable harm and duty should be limited to this zone. The mere fact that you’ve wronged an individual and harmed a third party doesn’t mean you’re liable for that harm.  This is the traditional libertarian, rights-based approach to tort law. 
a. Andrews says a duty is owed to all the world to protect against harm. Utilitarian, concerned with the wider societal impact of the ruling, not just the rights of the individual parties.
b. Prosser (SM 33) disagrees, saying that if someone must bear the costs it should be the neg D, not the innocent P. If the cost is out of proportion to D’s fault, it’s certainly also out of proportion to P’s innocence. 
c. Hart and Honore says D had likely been negligent before but hadn’t been punished, so holding him liable isn’t all that unfair. 
d. Keeton – Slippery slope argument against Andrews. If we hold D liable based on acts that weren’t a wrong to P, we move towards subjective considerations like who is a better person. 
2.) Obligations to Others
There is no general duty to act. If D sees P in danger, he is under no legal obligation to attempt even an “easy rescue” – Restatement 314.  No liability will flow from nonfeasance unless there is a superseding special relationship like innkeeper-guest, common carrier-passenger, possessor of land open to public, or where D has taken custody over P such as to deny P of the normal ability to protect himself. (Restatement 314A)
a. Foreseeability or Superior Knowledge of a dangerous condition is not sufficient to establish a duty of care, even if D should have known P needed protection, unless a 314A special relationship exists. In Harper v. Herman (131), D’s knowledge that water was shallow doesn’t impose a duty to warn; P wasn’t in his custody, wasn’t particularly vulnerable, and didn’t lack ability to protect himself nor did he expect any protection from D. This case arguably involved non-negligent risk creation, though the majority did not find this persuasive.
b. Duty to prevent aggravation – Maldonado v. Southern Pacific (135) (man’s arm hurt while boarding train) relies on Rest. 322, saying if D knows or has reason to know his conduct (whether tortious or innocent) has caused an injury which is in danger of worsening, he has an affirmative duty to exercise reasonable care to prevent further harm. 

c. Non-negligent creation of risk – Simonsen v. Thorin (136) says D has affirmative duty to use due care to remove the hazard or warn others, though he was not negligent in creating the hazard.  Rest. 321. 
d. Duty arising from a promise – Morgan v. County of Yuba (137) (sheriff promised to warn lady about release of stalker, but didn’t, and then stalker killed her.), D could be liable if P could prove she relied on the promise and would have acted differently had the promise never been made. 
e. Common Undertakings – in Farwell v. Keaton (137) D had a duty to protect a companion who was beaten up in a common social undertaking. Implicit in their relationship in the common social venture was an understanding that one will come to the assistance of the other if it’s required.  The court created a special relationship, though the dissent argued this imposed liability for nonfeasance. 
f. Assumption of duty by rendering assistance – Rest 323/324.  Farwell also held that where D has voluntarily begun to assist P, he assumes a duty not to leave him in a worse condition than he found him in (by leaving P unattended and unconscious overnight in a car).  323 states D may stop rendering assistance at any time, so long as doing so will not likely worsen P’s condition. 
g. Impeding 3rd Party aid – Rest 326 and Zelenko v. Gimbel Bros (SM 46) hold that D assumes a duty where he prevents 3rd party assistance from reaching injured P. 
3. Limitation on the Zone of Duty – courts have limited the duty of care on public policy grounds. 
a. Concerns of crushing or indeterminate liability for D. In Moch v. Rensselaer (143), Cardozo called the negligent failure to provide fire hydrant water mere nonfeasance, “at most the denial of a benefit,” and not the commission of a wrong.  D didn’t contract directly with P. Finding otherwise -> unlimited liability. 
b. Strauss v. Belle (144) (blackout in common area of apartment) the court ignores traditional tort principles and denies liability on the basis of preventing unlimited liability. Court says there is precedent for considering the proliferation of claims.  The dissent argued no proof of proliferating claims or crushing liability and that P was a foreseeable victim. Also, allowing liability would allow for loss-spreading. 
4.) Duties Arising from a Statute – when does a statute give rise to a private cause of action? 
a. Uhr v. East Greenbush (151) establishes 3 prong test for allowing an implied private right of action:

(1) whether P was one of the class for whose particular benefit the statute was enacted. 

(2) whether a private right would promote the legislative purpose.

(3) whether a private right is consistent with the legislative scheme. 

The court found a private right didn’t exist b/c not consistent with 3rd prong. The state had enacted administrative enforcement measures and specifically immunized D for misfeasance in giving the scoliosis tests. There is no way, therefore, that a private right for nonfeasance is consistent. 
b. There is no common law negligence remedy for nonfeasance w/ no special relationship (i.e. failure to give a scoliosis test), but P wanted to adopt the statute into the common law to create a duty of care.  He could not do so barring a private right of action. 
c. VT duty of “easy rescue” criminal statute (pg. 155).  Likely wouldn’t give rise to private right of action b/c of the token $100 penalty. 
5.) Obligation to Control Conduct of Others 

In General, there is no duty to control the conduct of others.  Mere knowledge that a tortfeasor may act is not sufficient to create a duty at common law. 
a. Duty to warn of Imminent Harm - Tarasoff v. Board of Regents (158) says if a psychiatrist has reason to know that a patient is likely to harm a specified third party, the doctor owes a duty of care to warn the intended victim or the police. 
(1)While this is pure nonfeasance and there’s no relationship between D and victim, the court establishes this duty on policy grounds.  Doctor is in the best position to know about, through his special relationship, and prevent the harm.
(2) Tarasoff contrasts with Strauss – here, public policy expands a duty, while in Strauss in contracted one. 

b. Duty to warn of possible medical dangers – such duties arise out of the special relationship between doctor and patient.  
(1) in Pate v. Threlkel (165) Dr. owed a duty to warn patient that her cancer was genetic if he knows patient has kids who could benefit from early detection. 
(2) in Reisner (164) Dr. gave patient AIDS transfusion, didn’t tell her, and she got boyfriend infected.  The Dr. owed boyfriend a duty. Easy misfeasance case. 
(3) Tenudo (167) – Dr-patient relationship triangulated from infant to his father who got polio. Dr owed a duty to father. 
c. Duty not to Create Risk Thru Misrepresentation -  In Randi W. v. Muroc (170) court found once D school district undertook to represent molester’s character, it had a duty to do so honestly if not doing so created a foreseeable risk. The misrepresentation amounted to misfeasance and foreseeably induced reliance. 
d. Negligent Entrustment – Supplying dangerous instrumentality to 3rd party who poses unreasonable risk of causing harm to self/other foreseeable peeps.
(1) Vince v. Wilson (179) both Aunt (who put up money) and car dealers can be found to owe a duty to P hit by car of bad nephew. Dealers had no duty to inquire, but if they knew the risk, they can be liable.  Neg. Entrust can apply to loans as well as sales. 
e. Social Host Liability – Social hosts do not owe a duty to foreseeable victims of their guest’s drunkenness.  In Reynolds v. Hicks (185) policy concerns of burden of monitoring on social hosts despite statute prohibiting service of alcohol to minors.  Commercial vendors do have such a duty. 
f. Note on chain of causation – anyone in the chain of causation can owe a duty to foreseeable victims if their conduct enables a tortfeasor’s tortious activity, though willful or wanton acts of the tortfeasor can break this chain and defeat proximate cause, e.g. Hamilton v. Beretta. 
6. Occupiers’ Liability
   a. Three common law categories of entrants:

1.) Trespassers – one on the land without a privilege to be there. No duty is ever owed for natural conditions. 
a. Unknown – No duty owed except not to harm by wilfull or wanton conduct. No duty to warn or protect against hazards.
b. Discovered - there’s a duty to exercise reasonable care in one’s active conduct, e.g. operating machinery.  Duty to warn of or make safe known conditions if non-obvious and highly dangerous. 
c. Frequent – Same duty as above. 
d. Child – duty to warn or protect if risk outweighs expense of eliminating danger and child wouldn’t appreciate the danger. 
2.) Licensees ​– includes social guests and others from who occupier derives no material benefit. The duty on licensees is to exercise reasonable care in his active conduct and must warn of or make safe any concealed dangerous conditions of which he has actual knowledge. Can’t be liability if D doesn’t have actual knowledge of the risk. Occupier is not under an obligation to inspect for dangerous hazards. 

a. In Carter v. Kinney (190) Bible group visitor was licensee b/c licensor not receiving material benefit from his presence and invitation was only to a select group, not the general public. Therefore, no duty to warn about the unknown ice patch.  D had shoveled the night before and was not aware of the new hazard. 
3.) Invitees – member of public (if event is open to the public) or business visitor.  Same duty as for licensee, but is also under affirmative duty to make reasonable inspections to discover non-obvious dangers and warn or make them safe. 
4.) Public Employees like cops and firemen are owed different duties depending on the state. 
b. Heins v. Webster (197) – court abandons the distinction between invitees and licensees as arbitrary and inconsistent.  Both now owed the same duty of care traditionally owed invitees.  There’s now an objective standard of care based on reasonable foreseeability. 
7. Landlord-Tenant – at common law, landlords only liable for hidden dangers, common areas, or repairs negligently made. 

a. Courts increasingly find a duty where landlord has promised to make repairs but has not b/c P relied on promise and could have made repairs himself.  No duty for failing to make repairs where no promise was made. 
b. Landlord must take reasonable steps to prevent crimes on the premises.  In Kline v. 1500 Massachusetts Ave (206), landlord owed a duty to prevent assault in hallway when such crimes were frequent and thus quite foreseeable.
8. Business Owners and Crime – Rest 315(b) imposes duty to protect patrons (invitees) from foreseeable criminal acts of others. Four tests for determining a duty:
(1) Specific Harm rule – no duty unless aware of specific imminent harm.  Doesn’t matter if he should have known about it. Very limited. 
(2) Prior Similar Incidents rule – foreseeability established by prior similar incidents on premises or in the area. 
(3) Totality of Circumstances rule - takes into account the condition and nature of the land, previous crimes in the area, etc.  This is the majority approach. Very broad. 
(4) Balancing test – balance foreseeability and gravity of harm with burden of protection, a la Learned Hand. This approach gives all power to the judge, virtually merges duty and standard of care. 
a. Balancing test adopted in Posecai v. Wal-Mart (206). There was high crime in the neighborhood, but not on the premises, so not foreseeable. High burden of hiring security guards compared to low risk.
a. There is never a duty to accede to criminal demands, even when this puts a patron at risk, according to KFC v. Superior Court (213). Policy concerns over encouraging hostage-taking. 
9. Intrafamily Duties – Common law has established certain familial relationships which grant immunity from suit based on tort.  Spouses may not sue each other, nor may a child sue his parents.  The states are steadily abolishing these immunities, however. 
a. Parent-Child relationships – The court in Broadbent v. Broadbent (214) abolished the doctrine of parental immunity. Instead, it adopted the “reasonable parent test,” saying a jury must decide if D’s conduct was what would be expected from a reasonable and prudent parent under similar circumstances. In this case a jury may find that leaving a 2-yr old by the pool failed this test. 
(1) the Broadbent court rejected the Goller distinction between duties owed to the world (no immunity) and those owed just to the child (immunity). 

(2) In Holodook v. Spencer (NY), no liability for parental negligent supervision (nonfeasance). 
(3) Zikely v. Zikely (baby burnt in tub) (NY) extended Holodook.  No liability for negligent creation of risk (misfeasance). 
Emotional Harm
Traditional “Impact Rule”: emotional harm only recoverable if directly caused by physical harm. Recovery barred for freestanding emotional harm. 
1. Zone of Danger rule: P may recover for freestanding emotional harm if he had reasonable fear of imminent physical danger and his harm has physical, clinically-diagnosable manifestations. 
a. Falzone v. Busch (261). P nearly hit by a car and suffered sleeplessness and tremors, etc.  The court discarded the “physical impact” rule and adopted the zone of danger rule. 
(1) The court did not adopt a general foreseeability test. Mere fright or paranoia will not sustain recovery.  Physical, diagnosable manifestations must be present and P must have had reasonable fear of imminent physical harm. 
(2) In Quill v. TWA (268) – airline passengers were reasonably placed in fear of their lives and the courts allowed recovery. 

b. Exposure to Disease – Courts have varied on this subject. 
(1) In Metro-North v. Buckley (270) SC said direct contact with asbestos dust did not constitute a threat of imminent physical harm, thus not in zone of danger.  P could not recover for “fear of cancer” unless he actually got cancer.  Concerns over unlimited liability and frivolous cases.
(2) Where exposure makes P clinically “more likely than not” to contract a disease, some courts have allowed recovery, e.g. Firestone.
(3) HIV needles – Most courts require P to be in zone of danger, i.e. the needle was actually infected.  But Williamson (277) allowed recovery to compensate for fear a reasonable person with ordinary knowledge about HIV would suffer where needle was not infected. 
b. Exceptions to Zone of Danger rule: in “corpse” and “telegram” cases, the foreseeability of emotional harm is so obvious that accompanying physical manifestations or presence in the zone of danger is not required.  This is a foreseeability-based rule. 
(1) Gammon v. Osteopathic (278) – P received dead dad’s leg. Based solely on foreseeability, not quite an extension of the corpse rule.  
2. Bystander’s Reaction to Harm – more flexible approach than zone of danger. 
a. Portee v. Jaffee (282) adopted a four-prong test to determine whether an emotional injury was recoverable because foreseeable: 1.) Proximity of P to accident/sensory impact, 2.) close relationship between P and victim (spouse or family member), 3.) P must have witnessed the negligently-caused death or serious injury, and 4.) resulting severe emotional distress. D’s duty of reasonable care to avoid physical harm extends to the avoidance of this type of emotional harm. 
(1) It did not matter that P did not witness the accident; it was enough that she arrived to watch the hours-long rescue. 
(2) Of, course physical manifestation of harm must be present to allow recovery. 

b. In Barnhill v. Davis (286) (son witnesses mom’s car crash) the court adopts a more flexible approach.  Even though mom wasn’t actually harmed, P son reasonably thought she was injured and recovered. 
c. New York has adopted a much stricter test, insisting that P must have been in the zone of danger.  In Johnson v. Jamaica Hospital (291) no duty owed to P mother whose infant was abducted.  Concerns of unlimited liability. 
(1) The NY court cited Kalina v. General Hospital where no derivative duty was owed to parents for negligent circumcision.  A duty was owed to the son only.  Very restrictive approach in both cases, perhaps too rigid. 
(2) Hawaii is unique in that it allows recovery for emotional harm suffered from loss of personal property and harm to extended family. Very loose test. 
Economic Harm

Economic harm accompanied by physical harm has always been recoverable at common law.  The more difficult question is freestanding economic harm. 

1. Professional’s Liability – the key in these cases is whether D induced reliance. 

a. Accountants – In Nycal v. KPMG (302) P bought Gulf based on D’s negligent financial statements. There was no duty in that D didn’t prepare the statements for P’s benefit and thus did not induce reliance. Court considered 3 tests:
(1) General foreseeability test – The Palsgraf rule. There is a duty owed to any person that D could have reasonably foreseen would  obtain and rely on the accountant’s opinion, including known and unknown investors.  This is too broad for econ harm and disfavored.  Fears of unlimited liability. 
(2) Near-Privity test – requires 1.) D knows the party is relying on their data to that party’s detriment 2.) that the reports are used for a particular purpose in furtherance of which a known party or parties is intended to rely and 3.) there has to have been some conduct on the part of the accountant to create a link to the suing party.  Too restrictive.  The third evidentiary element is arbitrary and doesn’t reflect on actual reliance. 
(3) Restatement 552 test – Similar to n-p but w/o the 3rd element. Liable to a “limited group of persons for whose benefit & guidance” the info. was supplied.  This is the test the court chooses.  D did not intend for P to use the statements, so no duty owed. No induced reliance. 
b. Attorneys – In Petrillo (311) holds attorney had a duty to a third party b/c client asked attorney to send a document where the purpose of the doc was to induce reliance.  See also Glanzer below.
c. Interference with Another’s Business – “Exclusionary” rule: there will be no duty for freestanding economic loss. Must be accompanied by physical harm. Concerns over unlimited liability and fraud. 532 Madison Ave. Gourmet v. Finlandia Center (321), where no duty to stores that suffered lost business from building collapse in midtown Manhattan. Though exceptions have been carved out:
(1) Induced Reliance can be grounds fro establishing a duty.  In Glanzer v. Shepherd (312) Cardozo found the public weigher owed a duty to 3rd party b/c he induced reliance with his measurements and knew that the “end aim of the transaction” was to inform the buyer of the amount to be paid. 
(2) Particular Foreseeability – In People Express v. ConRail (313) D had a chemical leak and P’s airline terminal had to be evacuated. D’s emergency plans included plan to evacuate. The NJ court held that a duty of care existed to take reasonable precautions against harming an identifiable class that is particularly foreseeable. Not a general duty, though. THIS IS THE MINORITY APPROACH. 
(1) The People Express test is somewhat amorphous.  In Rickards v. Sun Oil (323) the NJ court earlier denied liability for barge hitting bridge and cutting off customer stream to stores, which the People Express court distinguished as general foreseeability.  This is the exclusionary rule. 
Causation
1.) The “but for” test is the usual test for causation.  If X would not have occurred but for Y, then Y is a cause-in-fact of X.  If the harm would have occurred anyway without the negligence, we assume there is no cause-in-fact. 
a. Rouleau v. Blotner (SM 49) P would have crashed his car even if D had not been negligent in failing to use his indicator, so the “but for” test says D’s neg was not a cause-in-fact. 

2.) The but for test fails where there are two or more tortfeasors and any one of them alone could have caused the harm (e.g. 2 peeps pushing car over cliff when only one is necessary).  None of them is a “but for” cause so there would be no liability. This offends our sense of justice and fairness.  The substantial factors test overcomes this deficiency. 
a. This test, as outlined in the Restatement, holds that where neither force is a necessary cause, but both would be sufficient to bring about the harm, they are “substantial factors” and both are deemed causes-in-fact. 
b. NESS Test – Richard Wright’s theory that with multiple forces at work, the forces should be distilled into sets minimally sufficient to cause the harm.  Any necessary element of a sufficient set (NESS) should be considered a cause.
c. In Kingston v. Chicago RR (SM) two fires, one set negligently by D, one of unknown origin. Either would have been sufficient to destroy P’s property.  The court, using the substantial factors test, held that D’s fire was a cause-in-fact even though the but for test would have cleared him. 
(1) Damages in this case would differ based on the source of the second fire.  If tortious, D would be liable and under joint-and-several liability and would owe 100% full damages.  If non-tortious, D would still be liable, though would not owe damages as the house would have been destroyed anyway. 
(2) Exception: Kingston court noted that if one fire were very small, the bigger fire would be considered a superseding or intervening factor and the small fire would not satisfy proximate cause requirements, even though there was a causal contribution.  There is no causation if the contribution is too minimal. This is done for policy reasons, not strict tort principles. 
(3) In Dillon v. Twin State (SM) the cause-in-fact was not in dispute, but court held that if P had fallen and maimed or killed himself after the electrocution damages must be reduced accordingly. 
a. Barge hypothetical: If in Dillon there was a barge negligently moored at the bridge and P would have fallen on that, would barge be liable? No, b/c barge was not a cause-in-fact of the injury. He just got lucky.  The electric company would still be liable, and would have to pay full damages under Kingston logic. 
3. Causal Uncertainty (Difficulties with Proof)
a. Zuchowicz v. US (349) – P got negligent overdose of Danocrine, got PPH, died.  No known studies on the connection.  Burden shifted to D to prove that the negligent overdose (not just the drug) didn’t cause PPH.  Public policy considerations pervade in this case: Calabresi wants to give the right incentives to future parties: namely, don’t negligently prescribe overdoses of drugs. 
(1) Expert Witnesses – very little known about connection, so the experts wouldn’t be permitted under the Daubert test, but trial judge allowed them anyway.  Judge has wide discretion in allowing experts. 
(2) The proof – her symptoms fit temporally with other known cases of drug-induced PPH.  Also, the drug likely caused hormonal changes which can cause PPH. The negligence wasn’t necessarily sufficient, though there was strong evidence it was the cause. 
(3) Burden shifts to D to prove the negligent overdose (not just the drug) was not the “but for” cause in fact.  Court invoked Martin v. Herzog, saying when D violates a statute meant to prevent the type of harm that was caused, the burden shifts.  
(4) Causal linkage is given great weight here b/c “but for” causation is so difficult to prove in a case like this.  Usually both are required. This is very radical and not the majority rule.  Justified on public policy grounds. 
b. Loss of Chance – where the defendant has negligently deprived or reduced P’s  chance to survive.  The injury is the lost opty of a better result, not the harm caused by the presenting problem.  P has burden of proof that the harm for which he originally sought treatment was made worse by the lost chance.  

(1) Standard of Proof – liability if P can demonstrate, to a reasonable degree of medical probability, that there was a causal link between the negligence and the lost chance. 
a. In Alberts v. Schultz (359), P could not prove that there was a window of time during which measures could have been taken to save P’s leg, b/c it wasn’t clear he had the right kind of vein.  Therefore, they did not demonstrate a causal link. 
(2) Measure of Damages – if the chance of survival goes 40% -> 20% and life is worth $1 million, damages are (.40-.20)($1 million) = $200,000.  Done on a proportional basis as determined by the % value of the patient’s chance for a better outcome prior to the negligent act. 
Multiple Defendants
1. Joint and Several Liability - Summers v. Tice (374) – where P cannot prove which of two negligent Ds caused the injury, the burden of proof shifts to each D, who are in the best position to know what actually happened.  The goal is to force Ds to come forward with information, per Ybarra.  Otherwise, they will be found jointly and severally liable and P can collect 100% from either one of them. ALTERNATIVE LIABILITY?
a. If only one of the Ds were negligent, this rule could not be applied b/c there isn’t a preponderance of the evidence that negligence caused the harm. 
2. Market Share Liability/Indeterminate D – Where burden of proof of which D’s negligence caused the harm is insurmountable, liability will be apportioned pursuant to each D’s national mkt share of the given product as a way of holding each D accountable for the share of risk to which it subjected the public.  In Hymowitz v. Eli Lilly (378) the court ruled that D could not produce exculpatory evidence to show its pills didn’t cause the harm, as this would distort the proportional scheme through random anomalies where evidence happens to exist.  P may sue one D if known they supplied the pills. Also, the court rejected inflationary liability, so that if certain Ds are now insolvent, P cannot fully recover.  Liability under Hymowitz is several only. 
a. Epstein argues for a “pure” mkt share approach, disallowing exculpation. Error rates and administrative costs will be higher.  Also, he suggests no joint and several liability, on the grounds that it imposes unfairly high costs on Ds and introduces further error into the process.  He does not think a P who knows which D supplied the pills should be allowed to sue directly; must enter the mkt scheme or else distortions. 
b. There is also a loss-spreading rationale to these cases.

3. The Indeterminate Plaintiff – Where P’s class can show as a whole that D’s product caused harm, but unclear to which Ps b/c of background risks. In Agent Orange (SM 66), Ds liability should be proportional to the amount of risk created by the product multiplied by the injuries caused. 
a. Hypo: 2,500 exposure victims. 3% will get cancer anyway (background risks) and 1% will get cancer b/c of negligence.  Damages in each case is $1,000. So .04(2500) = 100 peeps get cancer, so .25(100 peeps) -> 25 people got cancer from AO. 25*1000 = $25,000 is total liability of D divided by 100 cancers = $250/victim in damages.  As in Sindell, D pays for the increase in risk it caused (???????????)
Proximate Cause
PC is a normative concept of what constitutes the kind of causal chain for which we want to impose liability on a negligent party.  D will usually be liable for unforeseeable severity of harm, but not unforeseeable type of harm. 
1. Reasonable Foreseeability test is the general rule for establishing proximate cause. In Wagon Mound I (405), D dumped oil, is liable for damage to the docks but not for the ensuing fire, which was not reasonably foreseeable. Essentially, you are liable for the same things for which you have a duty of care to prevent. 
a. This overturned the Polemis directness test, which held that a negligent act is the proximate cause of any harm it directly causes, regardless of foreseeability. 

2. Eggshell Plaintiff Rule – this is an exception to the reasonable foreseeability test for prox cause.  D must take P as he finds him.  Damages can be reduced by proving P would not have lived much longer (as per Dillon). 
a. In Benn v. Thomas (399) P was rear-ended, bruised his ankle and chest, and died of heart attack 6 days later.  Court said the eggshell P rule should apply and D is liable, though damage might be reduced b/c of his fragile condition. 
b. For emotional harm, the action must of the type that would cause distress in the ordinarily sensitive person.
c. Schizophrenia caused by minor fender bender is actionable, but damages can be greatly reduced per Dillon.  Steinhauser v. Hertz. 
d. Subsequent Aggravation of an injury can result in liability for D b/c P would not have been in that position but for D’s original negligence, e.g. Wagner v. Mittendorf.  Medical Aggravation is an extension of this (where D liable for harmful medical care P gets after D injures them, e.g. the ambulance crash). Riding in an ambulance is a reasonably foreseeable consequence of being injured, so D is liable. 
3. Coincidence Cases – Generally no prox cause where the harm is not the type that foreseeably arises from the negligent conduct.  In Berry v. Sugar Notch, there was no prox cause where a tree fell on a speeding trolley. 
a. Two rental car scenarios – In Ventricelli v. Kinney (411), D car rental company not liable for defective car pulled into legal parking spot and P renter hit.  Just a coincidence.  Cf. Derdiarian v. Felix (412), where P was forced to pull over to side of busy highway, which is foreseeably dangerous.  Thus D was liable.
4. Superseding Cause – If a third party’s conduct is sufficiently egregious and willful it can break the chain of causation and relieve negligent D of liability.  In McLaughlin v. Mine Safety (412), D’s negligence in not labeling the heating blocks could be superseded by the fireman’s actual knowledge that they were dangerous and refusal to warn the nurse.  B/c fireman affirmatively removed the blocks from the box, which had the warnings, it wasn’t just nonfeasance. Both actual knowledge and the affirmative action are necessary to absolve D for his negligent action. 
a. Where P’s negligence was sufficiently unwarranted, he may be denied recovery for D’s initial negligence. In Egan, worker jumped out of elevator after only 10 minutes, couldn’t recover. 
b. In the case of special relationships, there will still be liability even if there’s a superseding cause. 
(1) Innkeeper-Guest – in Addis v. Steele (417) D innkeeper was liable for failing to protect against fire, even though started by arson. His duty is to protect against any type of fire.
(2) Common Carrier – Hines v. Garrett - D railroad liable for missing stop, forcing P to walk and get raped. There’s an affirmative duty to protect passengers.
Comparative Fault Regimes
1. There are 3 approaches:
a. “Pure” Regime – P’s damages are reduced proportional to his share of the fault, regardless of what that fault is. 
b. Equal Fault Bar – P’s damages are reduced by his own fault, and he can recover only if he is less at fault than D.  
c. Greater Fault Bar – P’s damages are reduced, and he can recover if his fault is less than or equal to D’s fault. 
2. Numerical examples: Hypo 1: P=40, D1=50, D2=10: w/ aggregation, D collects from both. W/o agg, D collects only from D1.  If j&s, he can get 60% from D1, otherwise only 50%. 
a. Hypo 2: P=40, D1=30, D2=30.  W/ agg, D collects from both.  W/o agg, neither. 
3. Some cases won’t use comparative fault where one party’s behavior is socially unacceptable. 

a. In Barker v. Kalash (445), court bars recovery for P who was making bomb.  Wouldn’t even assign fault. 
4. Imputation – where P sues based on harm done to a third party victim. 
a. Derivative actions allow defenses that would be available against “direct” victim.  Applies only loss of consortium and wrongful death claims. 
b. Independent Actions – Direct duty.  Defenses not transferable, e.g. bystander cases and parent-child cases. 
5. Doctor’s Defenses – A victim’s negligence causing the original harm may not be the basis of comparative fault for subsequent medical malpractice. 
a. In Fritts v. McKinne (452) D doctor can’t submit evidence that P was drunk driving and drug user, on policy grounds. Drs must treat patients as they find them. 
(1) Such evidence can be used in damages calculation, per Dillon. 
6. Avoidable Consequences – when P fails to mitigate and suffers aggravation of harm.  If P doesn’t get medical attention, D might be relieved of liability for any worsening of the initial harm.  If there is any reasonable degree of risk, however, a court will nto require P to undergo treatment. 
a. Anticipatory Avoidable Cons – failing to wear seatbelt. 
Assumption of Risk 

Requires that P 1.) recognized and understood the risk and 2.) voluntarily chose to encounter it. 
1. Express – requires actual knowledge of the risk and express consent to waive one’s right to due care. 
a. The courts sometimes will not enforce such agreements on policy grounds, e.g. with respect to public education and common carriers, or where bargaining power is mismatched.  See Dalury v. SKI.
2. Implied – P implicitly assumes the risks inherent to an activity. 
a. Primary:  D creates risk that P knowingly chooses to endeavor. Actual knowledge of risk not required.  Not an affirmative defense; it goes to initial consideration of whether there was a duty. 
(1) Watching or playing a sporting match is IPAR of getting hit by puck or tackled. In Knight v. Jewett no duty owed for P hurt in touch football. Policy: don’t want to chill competition. 
(2) In Murphy v. Steeplechase (469) no liability b/c P understood and voluntarily encountered the risk, which was the whole point.  Therefore D owed a diminished duty. 
b. Secondary: A duty and breach exist, but P’s contrib. neg can be considered on comparative basis. Seconday is a true defense.  Requires actual knowledge of risk created by D’s neg. and decision to assume it.  No consent involved. 
(1) If reasonable, P can fully recover, e.g. where P has no other way to protect its interests following D’s neg like in Boddie v. Scott (saving valuable property from fire). 
(2) If unreasonable, reduction of damages. Davenport v. Cotton Hope (3 stairways).  
a. Running into fire for hat, or diving into shallow/murky swimming pool can bar recovery as superseding acts.  
Preemption 

A defense that state common law is overridden by fed regs intended to create a uniform, predictable standard.  In Geier v. Honda claim was preempted by supremacy clause.  Where the fed regs only create a floor of min standards, state tort law may apply, though. 

Products Liability
1. Design Defects – where one just one specimen, but the entire design is defective. Two tests used concurrently in Barker v. Lull: 
a. Ordinary Consumer’s Expectations Test (OCE) – Minimum safety assumptions based on everyday experience. Requires: 1) Didn’t perform as safely as expected; 2)Defect was “legal cause” of П’s inj.; 3)Used in Reas. foreseeable manner.  Rooted in concept of implied warranty of merchantability. 
(1) Soule v. GM says only to be used when no expert testimony required, though some cases say OK if issues are plainly within people’s knowledge. 
(2) 
b. Risk-Benefit Analysis (RBA) – Does design exhibit “excessive preventable danger?”  Look into Reasonable Alternative Designs (RADs). 

(1) In Camacho v. Honda, 7 factors to consider. 
