Crim Outline – Nourse, Spring 2003




I. INTRO MATERIAL
A. Three principle questions:

1. Liability: What are the liability rules?


a. Offense:

i. Actus Reas: was there an act?
ii. Mens Reas: influenced by social norms b/c you can’t get in D’s head; ideas about when/whether state must prove mens rea may be seen as requirements of due process, or simply as principles of justice that should guide legislation, statutory interpretation, and common law adjudication.
· Criminal law generally conceives bad thoughts as:

· Desire to harm others / violate some other social duty; or

· Disregard for welfare of others / for some other social duty.

· Courts may strike down statutes for failing to require proof of guilty mind or may interpret statutes as requiring such proof.
· While MPC provides definitions of mental state required for offense, many state statutes say little/nothing about culpable mental state that prosecution must prove.

b. Defense: 
i. W/ all defenses, as well as provocation, D has burden of production and persuasion.
ii. If D can assert remotely plausible story w/ some evidence supporting, then he has to get instruction (generally D’s testimony alone is insufficient, but some courts would send it to jury anyway). 
iii. Structurally, it’s better (and more common) to allow D to get to jury on any defense he wants b/c if case is appealed and remanded, have to do it all over again.  So, while it can’t get to jury w/o some reasonable basis, Ds get lots of leeway.  
iv. If you create conditions of your own defense (any defense), court may determine you are not entitled to use it.  
2. Norms:  What are limitations of rules?  How do social/cultural norms affect application?
a. Identify Social Norms: be aware that norms exist and can’t be avoided by looking at statute (b/c then D is reasonable man) or reasonable man std. 

b. Procedural Management: jury is source of community norms, so norms will have some voice in case; procedural rules balance jury’s decision on social norms.

c. Overarching Principles: institutional principles, what type of political system would you get if you applied the law in a certain way in a certain situation?
d. Fighting Bad Norms: identify and address them head on, say applying them will create apartheid.
3. Institutions: What institutions are present that affect application of law?  

B. Two explanations for criminal law:

1. Deterrence: only future consequences are material to present decisions, so punishment is only justifiable by reference to probability of maintaining social order; punish only when it promotes interests of society. (Bentham)

a. Specific Deterrence: deterring D in specific; AKA selective incapacitation.

b. General Deterrence: deterring specific act, no matter who commits it.

c. Rehabilitation: based on outmoded social science data; everyone could be better, why isn’t everyone in jail?  Rehabilitation limits punishment, not complete rationale for punishment.

d. Treatment: associated w/ compassionate view; treatment independent of law limiting exercise of power turns into massive abuse of power; should also be limited on punishment, not rationale.

2. Retribution/Punishment: punishment is justified b/c wrongdoing merits punishment proportional to wrongdoing; about blameworthiness; retrospective.
a. Debt: D has gained at expense of others, and must now repay debt to society.  Criticized as “gentleman’s club” interpretation of society. 

b. Defeat: wronging others demeans them.  Rapist demeans dignity / integrity of victim.  Ds incorrectly view own value as superior to that of others; D thinks he is entitled / permitted to do crime.  Ds claim elevation or superiority of their desires.
c. Culpability: intuitive blameworthiness; we all follow social norms to get along in society, and we seek to enforce rules and punish those who don’t follow them.

C. “Telishment”: officials can arrange trial of condemnation for innocent when in best interests of society, charging him w/ crime that is rampant at the time. Hazardous b/c of inability to check actions of officials; members of society don’t know how to act/feel; no utilitarian justification.
D. Appellate Std of Review: 
1. Jury Instruction Improper as Matter of Law: judged by std of whether prosecution sustained burden of establishing all elements of crime.

2. Insufficiency of Evidence: court may reverse only where govn’t has produced no evidence from which reasonable mind might infer guilt beyond reasonable doubt, viewed in light most favorable to govn’t.  Not based on actual views of appellate judges, but on hypothetical views of rational juror.
3. Ineffectiveness of Counsel: D must establish:
a. Underlying issue of arguable merit,
b. Absence of reasonable strategy on part of counsel in acting / failing to act, and 

c. Prejudice as result of counsel’s action / inaction.

II. HOMICIDE

A. Common Law Background:

1. Murder: unlawful killing w/ malice afterthought (not necessarily premeditation).

2. Manslaughter: unlawful killing w/o malice.

3. Malice: intention to cause, or willingness to undertake, serious risk of causing death of another, when intent or willingness is based on immoral/unworthy aim.  (No longer required element, seen as suplusage.)
B. General Requirements:
1. Actus res: guilty act; usually self-evident, as in homicide, theft, etc.

2.  Mens rea: guilty mind; usually criminal’s best defense, “didn’t mean to do it, it was an accident;” must infer from activity and conduct what was mental state during act.

C. Intentional Homicide I: (Premeditated, typically 1st degree)
1. 1st Degree Generally: intentional and premeditated, or committed in course of felony specified by statute (robbery, burglary, rape, arson).  All jurisdictions place intentional killing w/o justification, excuse, or mitigating circumstances w/in category of murder, despite motive.  Generally, if D is aware that likelihood of death resulting from his conduct goes beyond level of risk to level of certainty / near-certainty, element of intent is satisfied.
a. Punishment: up to death penalty, or just life in prison.
2. Frances v. Franklin (US, 1985): prisoner, escaped during dentist visit, seized gun, took hostage, went to house to request car, victim slammed door, D’s gun fired, killing victim.  D defended on lack of intent, SC overturned conviction b/c instruction created presumption of intent unless rebutted, unfairly shifting burden to D.  Prosecution must establish that D engaged in conduct w/ conscious objective of causing death or at least w/ awareness that death was practically certain to result.
3. Transferred Intent: almost universally, if A purposely shoots to kill B, but misses, instead killing C, A is guilty of intentional murder of C.

4. Specific Intent: typically, D has conscious object to achieve that result; some crimes are automatically deemed to have specific intent, like fraud.

5. General intent: just intent to do act, w/o conscious object (misleading someone only b/c you dislike them).  Intoxication is defense to general intent but not specific intent crime.


D. Intentional Homicide II: (Intentional, typically 2nd degree)
1. 2nd Degree Generally: intentional, but not premeditated; socially risky behavior for which there is no adequate justification for engaging in.


a. Punishment: prison term, occasionally > 10 years.

2. Watson (DC, 1985): D ran from police, wrestled gun from officer, pinned him to ground and shot him after he pled for his life; court found sufficient evidence of premeditation (D attacked w/ gun) and deliberation (D could have fled) to uphold conviction for 1st degree.
3. Premeditation: to prove premeditation, govn’t must show that D gave thought to idea of taking human life and reached definite decision to kill.  

a. “Fully Formed” Purpose: some states put no express duration requirement into definition of premeditation.  In Scott, officer came up to D, asked if for moonshine, and D shot him.  No evidence that D bore any prior ill will toward officer, so jury had to decide whether they thought D fully formed conscious purpose of taking officer’s life; no amount of time for reflection is necessary.

b. Mental Disorders: D may attempt to establish incapability of premeditation in general.  Gould was convicted of 1st degree murder, but had long suffered from Messianic delusion, thought he was killing girlfriend b/c she was impure, and was diagnosed as paranoid schizophrenic, but still found guilty of 1st degree murder b/c he could not establish that he could not appreciate wrongfulness of his act or exercise self-control.
4.  Deliberation: to prove deliberation, govn’t must prove that D acted w/ “consideration and reflection,” giving idea second thought, as illustrated by some lapse of time.  It must be shown that D did not kill impulsively, in heat of passion, or in frenzied activity.

5. Righteous Rage: many premeditation cases involve violent butchery beyond that necessary to kill, and courts are split over whether gratuitous violence, often motivated by rage at humiliation blamed on victim, supports or weakens finding of premeditation.  

6. MPC Position: drafters solved problem b/tw premeditation and “merely intentional” murder by abandoning distinction altogether, providing for only one degree of murder, since original purpose of degrees was to isolate cases where there was automatic death penalty (no longer available).  Instead, differences in degrees will play role in judge’s discretionary sentencing or mitigation of charge to manslaughter.
E. Depraved Heart/Extremely Reckless Homicide: unintentional; relies heavily on paradigm cases like Russian roulette and firing gun into occupied house; focuses on consciousness of risk but comes close to imposing social codes in this respect.
1. Mayes (IL, 1883): drunk D threw glass at wife carrying oil lamp, causing burns from which she later died; D claims he intended to throw glass out door, not at her; court says D’s acts toward wife showed abandoned and malignant heart, and presumption is that mind assented to what hand did and all consequences resulting; guilty of non-intentional murder.  

a. Abandoned and Malignant Heart Murder: state of mind necessary to establish non-intentional murder, AKA “heart void of social duty, fatally bent on mischief.”
2. Malone (PA, 1946): D played Russian Poker w/ loaded gun, shot victim, though D says he did not intend to kill; court convicted D of 2nd degree murder b/c D’s act was malicious and grossly reckless, b/c malice in sense of wicked disposition is evidenced by intentional doing of uncalled for act in callous disregard of likely harmful effects.

3. Protopappas (CA, 1988): D, oral surgeon, gave massive overdoses to patients sensitive to anesthesia, failed to monitor condition even when warned of danger; court determined act was murder if state proved intentional act involving high degree of probability that will result in death, and act is done for base, anti-social purpose, w/ wanton disregard for human life; D was convicted.

4. MPC Position: Section 210.2, Extreme Indifference and Gross Recklessness: criminal homicide constitutes murder when it is “committed recklessly under circumstances manifesting extreme indifference to the value of human life.”  Recklessness presupposes awareness of creation of substantial homicidal risk, risk too great to be justifiable by any valid purpose that D’s conduct serves, extreme indifference to value of human life. (Focus on consciousness of risk, not on D’s character!)

F. Manslaughter: Provoked Homicide I: (Immediate provocation, manslaughter)


1. Voluntary v. Involuntary Manslaughter:

a. Voluntary: D has w/ knowledge or purpose killed another, w/ “provocation” or “in the heat of passion.”

b. Involuntary: D has killed another w/ gross negligence or recklessness or merely w/ intent to commit some other crime.

2. Walker (IL, 1965): victim threatened D w/ knife w/o cause, D threw brick at him, then slit his throat while unconscious; D contends that killing in course of fight, before blood cools, is voluntary manslaughter; court says that in voluntary manslaughter, there must be serious and highly provoking injury inflicted on D, sufficient to excite irresistible passion in reasonable person, and no interval b/tw passion and killing, as this would indicate deliberate revenge; while D used too much force in attempting to restrain deceased, crime is mitigated to manslaughter. (Paradigm of Provocation!)
a. Rationale for Mitigation: why mitigate punishment for “provoked” killing?

i. Partial Justification: every provoked killer thinks he has rationally good reason to kill, but if did, he should merit exoneration.  If D only partially exaggerates premise for killing, or killing is only excessive reaction to otherwise reasonable use of force, law splits difference and reduces crime to manslaughter.

ii. Partial Excuse: no social value from killing in Walker, but we do recognize his actions as slightly less than voluntary.  Killing was not attributable to malevolent character, and he is less deterrable b/c of his rage, but less dangerous in general b/c cause of killing was external to him.
3. Rowland (MS, 1904): D lived separately from wife, caught her in apparently adulterous situation, shot at man, but killed wife; court held D had no deliberate intention to kill wife (or man), but created crime in act of passion, after provocation sufficient to unsettle reason.

a. “Honor” Defense: while most states always followed manslaughter doctrine w/ adultery, a few, until ‘60s-‘70s, made it completely justifiable for husband to kill wife’s lover.  Even w/ manslaughter charges, juries often acquit those who killed to protect their honor.

b. Provocation and Mistake: if D sincerely believed wife committed adultery under conditions constituting adequate provocation, most courts allow manslaughter.



4. Forms of Provocation:




a. Common Law: typified by short cooling time, words alone not enough, no 3rd 



party provocation; only adultery, fight, and false arrest sufficient.

b. Reasonableness: anything which a reasonable person would consider sufficiently provoking; words alone ok, 3rd party provocation ok, longer cooling time.

c. EED / MPC: provocation affects quality of D’s state of mind as an indicator of moral blameworthiness, and is concession to human weakness and non-deterrability.  Requires objective and subjective elements. Objective element is provocation must be “adequate” as measured by reasonable man std.  Subjective element is that D must actually have acted in response to provocation, not from any previously settled intention to kill.  Longer time frame, words ok, 3rd party ok.

G. Manslaughter: Provoked Homicide II: (Extended provocation, manslaughter)
1. Fraley (OK, 1910): D shot and killed man who had been acquitted of killing D’s son 10 months earlier; D claims killing was not premeditated, that he was overcome w/ passion on seeing victim; court says question is not whether D’s passion had actually cooled but whether sufficient time had passed for passion of reasonable man to cool; while provocation may have been sufficient at one time, sufficient time had passed for D’s passion to cool, and deliberate killing for revenge for past injury inflicted is murder.
a. Rationale for “Cooling Time” Rules: MPC Section 210.3: courts supplement rules about adequate provocation by requiring there not elapse b/tw provocation and resulting homicide sufficient time for reasonable man to cool off, and for reason to reassert its sway.  Both provocation and sufficient time is judged by reasonableness std.  Some courts allow subsequent event to revive provocation, but most courts are very strict regarding this.

b. When is provocative event?: court assumed provocation was killing of son, but it is not necessarily.  In Nesler, mother shot man accused of molesting her son after he smirked at her during testimony at trial.  She was convicted of voluntary manslaughter w/ provocative event being smirk, not molestation.

c. Indirect Provocation: learning indirectly of harm done to relative of killer, as opposed to harm to killer himself, can constitute adequate provocation, also subject to cooling time restriction.

d. Gradual Provocation: in Gounagias, man was sodomized, then degraded about it for 2 weeks, until he killed sodomizer.  Court does not allow gradual provocation to reduce charge to manslaughter b/c there is no reason for repeated demonstrations to culminate in sudden passion, and is contrary to idea of sudden anger as understood in doctrine of mitigation.  Provocation which does not cause instant resentment but is only resented after being brooded over is not provocation sufficient to reduce killing from murder to manslaughter.  (To allow provocation defense here would allow it in others, such as reasonable racist case.)
2. Berry (CA, 1976): D killed wife after 2 weeks of sexual taunts, admissions of infidelity, prompting him into jealous rage; court says provocation can be verbal and aroused over time, and in this case, provocation reached final culmination right before victim’s death, so D warrants voluntary manslaughter instruction. (Bad b/c expert testifies to state of mind of victim, who he never examined.  This case is example of “putting the victim on trial.”  There is some evidence of premeditation here, and D was convicted of murder on retrial.)
a. Reformed Provocation Std:  MPC 210.3: used in 1/3 of states, EED for which there is reasonable explanation/excuse, as determined from viewpoint of person in D’s situation under circumstances as he believes them to be, is sufficient reason for murder to be reduced to manslaughter. Nourse calls this “passion defense,” finds most provocation claims arise in intimate/domestic situations, turning on separation more often than infidelity.  Idea of passion has moved closer to internal emotional evaluation from obj / reasonable origins, binding women to emotional claims of husbands / boyfriends long ago divorced / rejected, not allowing them to leave.

b. Righteous Slaughter: humiliation and rage lead to righteous slaughter; sacrificial violence does not particularly seek death, but attempts to achieve goal of obliteration of victim.  Victim’s death may frustrate purpose of killer’s act.

c. Youth: in Camplin (Eng), court held that 15-year-old who had been sexually assaulted by victim should be held to std of reasonable person of his age, not more abstract reasonable man; court concluded that jury instruction should be that reasonable man referred to is person having power of self-control to be expected of ordinary person of same age and sex as D.


H. Manslaughter: Provoked Homicide III:
1. Wu (CA, 1991): D killed son; prosecution theory is that D killed child in order to get revenge against child’s father; defense theory is that D felt son was mistreated, felt trapped and in intense emotional upheaval, so killed child and attempted to kill herself; court holds that jury instruction on D’s cultural background is appropriate b/c it is relevant to premeditation, intention, and malice afterthought, and that while D may have seriously contemplated killing while conscious, act may have been committed in fugue.
a. Cultural Norms and Reasonable Person: cultural values create problems; twice recently, courts have accepted guilty pleas to manslaughter from Japanese women who intentionally killed children b/c adulterous husbands shamed their families. Allowing cultural norms into discussion perpetuates stereotypes and provides infinite subjectivities.
i. “Abuse Excuse” Criticism: if you allow reasonableness std to get too subjectified, law condones everything on individual stds.

b. “Permissive Construction”: jury instruction on culture is phrased so that jury may take it into account, but is not required to do so.

c. Provocation: here, victim was not perpetrator of provocation; this is allowed by MPC and some “reasonable person” jurisdictions; not by common law.

I. Manslaughter: Reckless Homicide: conscious disregard of risk.
1. Welansky (MA, 1944): fire at bar owned by D killed many b/c fire exits were locked / blocked and bar was over-capacity; D convicted b/c while wanton / reckless conduct is usually affirmative act, it may also consist of failure to take care where duty exists; reasonable man std is appropriate b/c reasonable person would recognize danger created substantial risk of harm and b/c violation of statute is evidence of negligence (though not negligence per se).  “A man may be reckless w/in the meaning of the law although he himself thought he was careful.”  (Reasonableness, but consciousness of risk should be shown if at all possible, not just “should have known”!)
2. MPC Position: requires recklessness for manslaughter, but provides lesser homicide crime for which negligence will suffice.  Common law recognized 3 levels of risk-creation: that sufficient for murder, for manslaughter, and only for civil liability.  Under MPC, reckless homicide is manslaughter, and liability for manslaughter cannot come from negligence (negligent homicide, a lesser crime, can).  Reckless D must consciously disregard substantial and unjustifiable homicidal risk, while negligent D must only disregard risk of which he should be aware.  Inadvertent negligence should not warrant sanction b/c it will not deter activity and sanctions were intended only for culpable actors.
J. Manslaughter: Negligent Homicide: disregarding of risk of which a reasonable person should have been aware.
1. Williams (WA, 1971): Ds do not take dying baby to doctor despite 2 week course of serious symptoms; Ds claim fear that baby would be taken away; b/c WA statute allows conviction for involuntary manslaughter in case of ordinary negligence, Ds are convicted b/c they failed to take reasonable care in treating baby’s illness. (Court could have used reasonableness std more appropriate to Indian community, but how much do you subjectify reasonable person?)
2. Omissions:

a. Jones (DC, 1962): D charged w/ starvation of child left in her care, objected to instruction that she was under legal duty to care for child; court found 4 situations where failure to act may constitute breach legal duty:


i. where statute imposes duty to care for another,


ii. where one stands in certain status relationship to another,


iii. where one has assumed contractual duty to care for another,

iv. where one has voluntarily assumed care of another and so secluded helpless person as to prevent others from rendering aid.

b. MPC Position, Section 2.01: liability for commission of offense may not be based on omission unaccompanied by action unless:





i. omission is expressly made sufficient by law defining offense; or





ii. duty to perform omitted act is otherwise imposed by law.

c. Dregen (MD, 1999): court held that adult w/ responsibility for supervising child may be found guilty of abuse if adult fails to prevent abuse by another.
K. Felony Murder: if in favor, focus on risk / dangerousness of predicate felony; if opposed, focus on accidental, and therefore somewhat innocent nature of homicide.  To move debate, look at union /coincidence of felony and murder, which modern authors have indicated is the danger.  Some felonies, not all, create risk, and felony-murder could be negligence liability for homicide, b/c it allows prosecutor not to make distinctions about negligence, recklessness, depraved heart, or any mens rea, but only presence of felony in connection w/ homicide 
1. Types of Felony-Murder Laws: not followed by MPC, but present in most states, most salient features are particular categories of felonies that can trigger rule, and various means by which these felonies can augment homicide liability.

a. Predicate felonies: most important factor in classification is range of felonies that serve as “predicates” for murder liability under particular rule.  To include felony under rule is to declare that felony is sufficiently dangerous per se that person committing it can be viewed as accepting risk of murder liability.  Most states enumerate distinct felonies (robbery, burglary, rape, kidnapping, arson) as bases, some states use any felony dangerous to life, or any felony committed w/ force or deadly weapon, and some states say that any felony that leads to death is sufficient.

b. Augmenting liability: in states w/ traditional 2-degree structure, felony murder may make either involuntary manslaughter into either 1st or 2nd degree murder or may make 2nd degree murder into 1st.  In states w/ 1-degree, felony murder may make involuntary manslaughter into murder.  In any state where it raises homicide to highest level possible, felony murder may make D eligible for death penalty.

c. Accomplice liability: in many states, felony murder rule can make D liable for homicidal behavior of co-accomplice to independent felony.  As in Stamp, one D only drove getaway car, but was convicted.  Also, as accomplice to robbery “committed” robbery under modern rules, complicity is not separate crime.



2. Purpose/Rationale of Felony-Murder Laws:




a. Traditional Rationales:

i. Independent felony establishes that D had mens rea that would otherwise establish murder liability: gross recklessness / wanton indifference.

ii. Even if 1st rationale is unfounded, person who is intentional felon should be held SL for any deaths that occur in course of felonious conduct.

iii. Felony-murder rule, raising stakes to murder where death occurs in course of felony, will deter prospective criminals from committing felony.

iv. Felony-murder rule will induce those who will commit felonies to take greatest pains to commit those felonies safely.




b. Critiques of Traditional Rationales:

i. Danger as premise for felony-murder rule: deterrence-based rationales assume mere act of committing predicate felony raises substantial risk of death.  But, stats show that probability of death from commission of felony is very low.  If saving of life is regarded as primary purpose of rule, restricting rule to felonies committed w/ deadly weapons better choice.

ii. Psychology of felony-murder: any theory of deterrence assumes some degree of rational CBA by potential D.  When robbers do kill, it is not often for protection, but more often when victim claims he has no money, cries for help, counterattacks weakly, or attempts to flee.

iii. Is felony-murder really SL?: really, homicide occurs b/c of negligence / recklessness of felon in commission of crime.  Creating risk of death in context of another criminal act is more culpable than knowingly creating risk of death in context of innocent / less culpable act.  Mens rea for any homicide depends on: extent of D’s willingness to impose risk of death on others, and moral worth of purpose for which D imposes risk.
4. Stamp (CA, 1969): post gun-point robbery by D, victim dies of heart attack; Ds object to application of felony-murder doctrine b/c of unforeseeability; court holds that Ds can be convicted of felony murder b/c doctrine is not limited to deaths that are foreseeable, and there is no requirement that killing occur while committing or while engaged in felony, or that killing be part of felony.  No instruction that heart attack could be fault of victim.

a. Limits on Felony-Murder Laws: reach of rule may be broad, as in Stamp, where killing need not occur in commission of felony, establishing that if you commit any felony covered, and death results, you will be guilty of 1st degree, even though:
i. W/o felony-murder rule, conduct that caused death might only establish negligent / reckless manslaughter, intentional but unpremeditated 2nd degree murder, or even no culpable homicide at all, and 

ii. Conduct causing death may have occurred after felon has abandoned or desisted from efforts to further felony, and

iii. Penalty for 1st degree felony murder will exceed sum of punishments for independent felony and homicide, as punished absent felony-murder rule.

Many states have attacked SL factor, expressly imposing mental state requirement on felony-murder cases.  States could also say that felony murder is effectively rule of negligence applying only where felony foreseeably causes death.

5. Hickman (IL, 1973): police shoot detective while chasing Ds leaving robbery; court interprets felony-murder statute to allow conviction of Ds, despite fact that 3rd-party killed victim, b/c killing occurred during D’s escape from committing forcible felony.
6. Moran (NY, 1927): D shot 2 officers who pulled car over; court says 1st killing merged w/ 2nd, so no felony-murder; attacks were not separate/distinct in motive/origin.
a. Merger Theory: homicide/assault cannot be predicate felony for murder, b/c this would make any homicide felony-murder; murder must be of independent intent.  Prosecutor would use felony-murder charge in order to avoid mens rea and proving intent; they must only prove predicate felony.
b. Scope of Merger Rule: application of felony-murder rule generally occurs where underlying felony is inherently dangerous, and elements of underlying felony are so distinct from homicide as not to be ingredient of homicide.  (If no merger was found, every homicide could be ramped up to 1st degree.)

7. Variants of Felony-Murder Laws:
a. Misdemeanor Manslaughter: common law, AKA “unlawful act doctrine,” creates form of manslaughter liability parallel to felony murder, has been abolished by MPC and most states.

i. Walker (DC, 1977): D charged w/ misdemeanor manslaughter, carrying pistol w/o license; D dropped gun, it fired, killing bystander; court defined involuntary manslaughter as:






(1) unlawful killing of human being,






(2) either w/ 







(a) intent to commit misdemeanor dangerous in itself, or







(b) unreasonable failure to perceive risk of harm to others.

ii. MPC Position: objects to misdemeanor manslaughter b/c it dispenses w/ proof of culpability imposing liability for serious crime w/o reference to mens rea, introducing unfair haphazardness to criminal punishment.

b. Felony-Murder as Sentencing Enhancement: in some jurisdictions, proof that  enumerated non-homicidal felony in fact caused death may significantly upgrade punishment, but technical device is “sentencing enhancement” rather than higher level of statutory crime.  (Ex. federal criminal law, which provides for upward departure from guidelines for any offense from which death results, functioning effectively as 2nd degree murder rule, allowing enhancement for deaths caused in perpetration of felonies not inherently dangerous but where death was intentionally or knowingly risked.)
III. DEFENSES: w/ all defenses, as well as provocation, D has burden of production and persuasion; if D can assert remotely plausible story w/ some evidence supporting, then he has to get instruction (generally D’s testimony alone is insufficient, but some courts would send it to jury anyway). Structurally, it’s better (and more common) to allow D to get to jury on any defense he chooses b/c if case is appealed and remanded, you have to do it all over again.  So, while it can’t get to jury w/o some reasonable basis, Ds get lots of leeway.  If you create conditions of your own defense (any defense), court may determine you are not entitled to use it.  
A. Justification / Excuse: in both types of defense, D concedes that he has committed criminal act w/ mens rea required (i.e. he has committed offense), but D offers plausible argument of desert / utility why he should not suffer punishment; most defenses are combo of justification / excuse, called “warranted excuse,” and each defense has version of each type.


1. Justification:
a. Wrongdoing: D claims justification when, in committing offense, he advanced social interest / vindicated right of sufficient weight that criminal law should not disapprove or discourage conduct.  It is claim that while D fulfilled definition of criminal offense, he did no wrong. Paradigm: Burning house to save town.
b. Legality: defenses of justification supplement statutory offenses to complete  criminal law’s definition of legal duties; if actors know of availability of defenses of justification, they can make responsible choices, exercise rights, and conform behavior to law.  So, criteria of justification are “conduct rules” for actors subject to criminal law and “decision rules” for admins of law.

i. Not statutory, generally judicially developed, so tension b/tw discretion required for judging D’s conduct and obligation to inform public of what conduct is illegal.
c. 3rd Parties: justifications exonerate conduct as right, therefore, 3rd parties may justifiably assist and may not interfere w/ justified conduct.



2. Excuse:

a. Wrongdoing: D can be excused for wrongful commission of criminal offense when circumstances so limited voluntariness of conduct that he is not morally blameworthy / could not have been deterred.  Excuse denies particular actor’s responsibility for conduct that is concededly wrong.  Paradigm: Insanity.
b. Legality: excuses are premised on D’s incapacity to make responsible choice under circumstances, and thus need not / should not enter into decision-making of actors, only of courts / juries.
i. Also judicially developed and amorphous, but no tension b/c these do not set stds for conduct.

c. 3rd Parties: excuses exonerate persons as blameless for wrongful conduct, therefore, 3rd parties may not assist and may interfere w/ conduct that is excused but wrongful.  (One who has assisted excused but wrongful conduct could be liable as accomplice, unless she also has excuse.)

3. Burden of Proof: SC requires that prosecution bear burden of proof beyond reasonable doubt on all elements defining offense, but not on justification defenses.  But, most jurisdictions impose this burden on prosecution b/c until prosecution has proved D committed wrongdoing w/o justification, it has not established D did anything wrong.

B. Necessity: (codified defense in only about ½ of states)


1. Elements:



a. MPC, Section 3.02, Justification Generally: Choice of Evils:

(1) Conduct that actor believes to be necessary to avoid harm/evil to himself or to another is justifiable, provided that:

(a) harm/evil sought to be avoided by such conduct is greater than that sought to be prevented by law defining offense charged; and

(b) neither Code nor other law defining offense provides exceptions/defenses dealing w/ specific situation involved; and 

(c) leg purpose to exclude justification claimed does not otherwise plainly appear.

(2) When actor was reckless/negligent in bringing about situation requiring choice of harms/evils or in appraising necessity for his conduct, justification afforded by this Section is unavailable in prosecution for any offense for which recklessness/negligence, as case may be, suffices to establish culpability.
b.  Paolello: conviction for illegal firearms possession overturned b/c of necessity.  Court used elements:





i. D was under unlawful and present threat of death / serious bodily injury;

ii. D did not recklessly place himself in situation where he would be forced to engage in criminal conduct;

iii. D had no reasonable legal alternative (to both criminal act and avoidance of threatened harm); and

iv. Direct causal relationship b/tw criminal action and avoidance of threatened harm.




c. Nourse / Modern Elements: (from Schoon, below)




i. Choice of evils, choose lesser evil.

ii. Acted to prevent imminent harm.

iii. Reasonable causal relationship b/tw conduct and harm averted.

iv. No legal alternatives.
2. Dudley & Stephens (Eng, 1884): cast-away sailors convicted of murder for cannibalizing boy, b/c insufficient necessity for justification, despite strong temptation. 
a. Justifying Circumstances: “lesser of two evils” approach; circumstances do not change harm, but outweigh it by need to avoid even greater harm or to further societal interest.  Balance of evils performed by court, not D, b/c court is concerned about self-interested decision-making and tyranny that could result.
3. Schoon (9th, 1991): Ds convicted for obstructing IRS activities and failing to comply w/ police order, stemming from protest of US involvement in El Salvador; Ds claim improper denial of necessity defense; court held that necessity defense is never warranted in case of indirect civil disobedience.
a. To invoke necessity defense, Ds must show that:

i. They were faced w/ choice of evils and chose lesser evil,
ii. They acted to prevent imminent harm,
iii. They reasonably anticipated direct causal relationship b/tw conduct and harm to be averted, and 
iv. They had no legal alternatives to violating law.

b. Indirect Civil Disobedience and Necessity Defense: necessity can never be proved in such case b/c: 
i. Law should not excuse criminal activity intended to express protestor’s disagreement w/ positions reached by law making branches of govn’t. 
ii. In cases of indirect political protest, it is highly unlikely that alleged harm will be abated by taking of illegal action   This is not necessarily case w/ direct civil disobedience. 
iii. Necessity defense does not apply to indirect civil disobedience cases b/c legal alternatives will never be deemed exhausted when harm can be mitigated by congressional action.
c. Political Necessity Generally: most claims of political necessity fail, easily, b/c of court’s interpretation of imminence / alternatives. Nourse would make Const challenge where political process has not provided alternatives.  Courts don’t want to hear oddball political cases, and D should not be able to act as mini-leg, relying on their subjective judgment as to what harms justify taking of criminal action.
C. Self-Defense I: used in cases where threat is from another person.  


1. Elements / Exceptions:




a. Elements: focus on time directly before killing.
i. Reasonable belief of threat of death / serious bodily harm.

ii. Threat must be imminent.

iii. Force used was proportional.

iv. Deadly force was necessary.  (Strong version requires no other alternative but deadly force, implying retreat rule; weak version requires that D needed to act to defend rights / further purpose.)  

b. Retreat Rule: used in minority of jurisdictions, arises out of necessity and requires that D retreat if capable of retreating; counter to “true man” concept.

i. Safety Exception: retreat is not required if it cannot be done safely.

ii. Castle Exception: retreat generally not required when attacked in one’s own home (sometimes workplace too), even if safe retreat is available.
· Cohabitant Exception to Castle Exception: retreat is required from one’s own home if assailed by cohabitant.  (Serious problem for battered women, possible constitutional implications b/c while rule is gender-neutral, it disproportionately affects women.)
c. Aggressor Rule: used in all jurisdictions; D can not be aggressor and still use self-defense, defense only protects those in defensive position.
2. LaVoie (CO, 1964): D’s car bumped by car w/ 4 drunk men, D exited car, men came toward him w/ threats, D shot; court holds that D had reasonable grounds to believe that he was in imminent danger of death / serious bodily harm, thus he was justified in shooting.
3. Goetz (NY, 1986): victim asks D for money on subway train, D responds by shooting victim and 4 friends, 1 of them twice; D claims that he was afraid of being maimed; court holds that person may use force when and to extent he reasonably believes (obj. std) necessary to defend himself from what he reasonably believes to be imminent use of unlawful force by another; reasonableness of action is left to jury.  Std is both obj. / subj., and past of D can be relevant, but concern about embracing strange pathologies of D, making reasonable person unreasonable.
4. Peterson (DC, 1973): D finds victim removing windshield wipers, gets gun as victim prepares to leave, but when D comes out of house, victim raises lug wrench, D shoots; court holds that while victim may have been initial aggressor, D escalated encounter, becoming aggressor, nullifying right of self-defense; also, response not proportional to stealing wipers.  Cannot support self-defense claim by self-generated necessity to kill; right of self-defense is only granted to those free from fault in encounter. 
5. Note on Felonies: some jurisdictions have remnants of old English law, where self-defense was form of law enforcement, private citizen were completely justified in shooting felon.  Distinction has been forgotten but still evidenced in law, and so self-defense can be used in response to felony, by statute, but problem is that we no longer have death penalty for most felonies, so there is no more justification for killing felons, it is disproportional response to threat.  Problematic in cases where there is felony but little threat of harm (kidnapping by non-custodial parent), and disproportionate response by victim, who then claims to act as law enforcement.  If you read felony provisions broadly, it takes away all limitation requirements for self-defense.

D. Self-Defense II: battered women’s cases, difficult occasionally to find imminence, but some argue that entire abusive relationship should be viewed as threat; there is tendency to apply “pre-retreat” rule, but this is inappropriate b/c one doesn’t have to avoid opportunity for confrontation, even in retreat jurisdictions, only to retreat once confrontation begins, if able, i.e. there is no contributory negligence / assumption of risk in criminal law.
1. Liedhold (ND, 1983): D and victim had long history of domestic violence, ending when, after night of fighting, D stabbed husband in his sleep; court holds that it is appropriate to use subj std to view D’s actions, w/ jury assuming physical and psychological properties of D, separate battered woman’s syndrome instruction is unnecessary; question remains for jury whether D’s belief that force was necessary to prevent imminent danger was reasonable (sleep prevents difficulty). (Purported paradigm, but not actually true.)
2. Watson (PA, 1981): abusive husband and D argued on way home from party, husband hit D, knocking her to ground, jumped on her, threatened to kill her, D shot him, witnessed by friends; while trial court found D’s belief she was in imminent danger was unreasonable given history of abuse, appeals court held that D’s fear was imminent as victim had never choked D before and could easily have killed her w/o weapon, conviction overturned b/c prosecutor failed to prove act was not in self-defense.
3. Norman (NC, 1989): D shot husband while sleeping, after day of fighting and long history of domestic violence; court held that abused D, diagnosed w/ battered women’s syndrome, was not acting in either perfect / imperfect self-defense when, out of alleged desire to prevent future abuse, shot husband in his sleep.  Evidence fails to show imminence, D was not faced w/ instantaneous choice, and she was aggressor of final act.  No need to relax necessity requirement, that would lead to increase in homicidal self-help.
a. Perfect Self-Defense: D is entitled to have jury consider acquittal by reason of perfect self-defense when evidence, viewed in light most favorable to D, tends to show that at time of killing it appeared to D and she believed it to be necessary to kill victim to save herself from imminent death or bodily harm.  Belief must be reasonable, D must not have been initial aggressor.  Killing is completely justified.

b. Imperfect Self-Defense: D was initial aggressor, but w/o intent to kill / seriously injure victim, and victim escalates confrontation to point where D must act in self-defense.  Leads to reduction in culpability of D, not justification for killing.

4. Hundley (KS, 1985): D left very abusive husband, stayed in motel, where husband came to visit, raped her, then demanded she leave to get him cigarettes; instead, D demanded he leave and then shot him when he threatened her verbally; court held that word “imminent” should be used instead of “immediate,” giving broader view of events preceding shooting, and obj. test of how reasonably prudent battered wife would perceive victim’s behavior is appropriate.  Dissent, however, thinks harm not imminent enough, D had obligation and ability to retreat; jurisdiction did not have retreat rule, however.  (Actual paradigm case.)
E. Duress I: differs from necessity b/c always involves response to human threat; differs from self-defense b/c offense is committed to further rather than resist criminal object of aggressor; threat is conditional.
1. Elements:


a. Imminent threat of death or serious bodily injury (to D or 3rd party),

b. Well-grounded fear that threat will be carried out, and


c. No reasonable opportunity to escape threatened harm.

2. Crawford (KS, 1993): D committed extensive robberies, kidnapping, battery to get money to pay cocaine debt; D asserts that dealer had threatened to kill him, son, and mom; court held D’s fear was unreasonable, threat was not imminent or sufficiently continuous to constitute compulsion defense; could have escaped, threats of future harm insufficient.
3. Harrison (KS, 1980): D robbed convenience store and claimed compulsion that man threatened her w/ gun before she did it; court held that threat was not imminent b/c there was reasonable opportunity to escape or w/draw from criminal activity. Strict application of duress rule allows state to limit vigilantism, protect monopoly on violence.
4. Exception: while MPC does not categorically preclude duress defense to homicide, common law did and most state laws now do.  Few states permit defense of imperfect duress, lowering murder to manslaughter, and few others excuse accomplices in felony murders, but not intentional killers.  

F. Insanity: differs from other defenses b/c almost all Ds who win acquittal on insanity are immediately diverted into different system of incarceration, and b/c insanity turns on internal cause, so reasonable person std is irrelevant.  Large focus on experts b/c we find idea of “moral insanity” anathema, but all stds are inarticulate.  (Defense is not abused, b/c D gets bad deal; self-defense and provocation are worse.)
1. Affirmative Defense: insanity is affirmative defense, where jury first decides D’s guilt, and then, if guilty, D will initiate 2nd phase before same jury to seek not-guilty-by-reason-of-insanity (NGI) verdict; most states require D to prove insanity by preponderance of evidence (few by clear and convincing evidence), minority shift burden back to prosecution to prove D’s sanity beyond reasonable doubt.

a. NGI: D, though not legally responsible for crime, may be institutionalized if court finds him threat to public safety.  Con law indicates, in civil proceeding, person may be incarcerated indefinitely in mental institution only on “clear and convincing evidence” (> preponderance) that he is dangerous to himself / others / gravely disabled.  But, when criminal D wins NGI where insanity was proven by preponderance of evidence, NGI verdict sufficiently establishes dangerousness.  Then, state may confine him as long as illness / dangerousness may require, regardless of max length of sentence for crime w/ which he was originally charged.  If burden to prove sanity is placed on NGI D, he may find it difficult to satisfy both b/c sanity is inherently difficult to prove and b/c, in many jurisdictions, quantum of sanity required for release is very high.

2. M’Naghten Rule: used in majority of jurisdictions
a. Elements:


i. D must have mental disease or defect, 

 - AND -
ii. Did D know nature and quality of his/her act? (Lemon test!) (If you are so unable to appreciate nature / quality of act in crime, you may not even be able to appreciate nature / quality of trial, and so will not stand trial.  Bottom line, this will not be big issue.) 

 - OR -
iii. Was D capable from distinguishing right from wrong?  (Moral, not legal, std, Serravo, but then problem is bad social norms.)
b. Serravo (CO, 1992): D stabbed wife, says G-d told him to do it; some experts say D had mental disorder, but knew stabbing was illegal, others indicate D did not know right from wrong; court follows M’Naghten, holds that best interpretation is to construe “wrong” in accordance w/ societal stds of morality, so that std is obj.
2. ALI Test: used in minority of jurisdictions; emphasizes volition.



a. Elements: 
i. D must have mental disease/defect,

- AND -

ii. Is there substantial capacity to appreciate wrongfulness of D’s conduct?  (Broadened M’Naghten std b/c of “appreciate” and “substantial” instead of complete incapacity. Creates emotional component of cognitive element.)

- OR –

iii. Did D have substantial capacity to conform conduct to requirements of the law?  (Volition!)

b. Smith (AK, 1980): D, army private w/ history of mental illness, fled base and shot apprehending officer after asked to leave army; post-arrest, D admitted that shooting was illegal and morally wrong; experts indicated that D has substantial capacity to tell right from wrong, but only one thought D had capacity to conform to society’s norms; court held that b/c many of D’s actions that indicated ability to reason, prosecution presented ample evidence that D was sane at time of shooting.  Dissent, however, thought D could have been insane b/c one may perform intelligent acts in pursuit of delusionary goals. (Prosecution wins if they can show decisions, reasoning.)
c. Criticism: Hinckley, who shot Reagan to impress Foster, got off w/ ALI volitional prong, which public thought made acquittal too easy; Congress enacted Insanity Defense Reform Act of 1984, redefining affirmative defense of insanity to exculpate only Ds who, “at the time of commission of the acts constituting the offense, as the result of a severe mental disease or defect, [were] unable to appreciate the nature and quality or wrongfulness of [their] acts.”  Volitional prong was eliminated, most jurisdictions went back to M’Naghten.


3. Other Possible Defenses:




a. Irresistible Impulse
b. Diminished Capacity: not used in US post-Twinkie defense; one form says if D can’t form mens rea of defense he is not guilty; other suggested this defense could mitigate/reduce responsibility, basically does what EED form of provocation does; results in incapacitation in mental institution.

c. EED: acts as mitigating factor, uses reasonableness std, similar to diminished capacity, results in incapacitation in mental institution.

d. Involuntariness: Wu, paradigm cases are sleepwalking and epileptic seizure events, results in complete acquittal.
e. Provocation: judged by reasonable person std.



4. Other Instances Where Mental Illness Issues Arise:
a. D suffering from mental disease may be deemed incompetent to stand trial if disease “prevents him from cooperating w/ his attorney in his defense.”

b. Convicted D who becomes insane in prison may be transferred to mental institution if he can be “more appropriately treated” there.

c. In states w/ capital punishment, traditionally, otherwise properly convicted and sentenced murderer cannot be executed if at scheduled execution date he suffers from mental illness that disables him from appreciating connection b/tw imminent punishment and crime.



5.  Why is it unfair to punish someone who is legally insane?

a. It may violate notions of retributive justice to punish those who cannot be held morally blameworthy.

b. It may, however, serve purpose of incapacitation.

c. Whether it serves rehabilitation turns on whether disease is treatable.

d. Whether punishment serves general deterrence is matter of determining what other persons one is trying to influence.



6. Criticism of Insanity Defense:

a. Has been said to justify exculpation for such criminogenic factors as suffering poverty or racial prejudice in childhood.

b. Impossible to distinguish insane from others convicted though suffering deficiencies of intelligence, adversities of social circumstances, etc.

c. Bad b/c it asks jury to adopt theory of why they think D did it, not decide matter of fact.

d. Most Americans accept defense on philosophical level, distrust it on practical level.  Society struggles to define stable moral / practical limits on insanity.

e. Though statutory formulas differ, they generally deny insanity defense to people w/ antisocial personalities, or psychopathic / sociopathic behavior.


G. Insanity, Involuntary Act, Provocation/EED:
1. Involuntary Act: unlike insanity, if offense is entirely due to “involuntary action,” state might be unable to incarcerate D at all.
a. Grant (IL, 1977): D, epileptic w/ history of violent attacks, drinking at bar, saw altercation broken up by police, then struck arresting officer, was wrestled into car w/ difficulty, found having seizure hour later; D says mind went blank in bar until he awoke in hospital; experts say D may have been having psychomotor seizure which prevented mind from controlling actions; court remands for instruction on involuntary act b/c every material element of offense must be voluntary act / omission, but it’s not required that actual attack have been voluntary, D may still be convicted if jury finds some fore-knowledge of impending seizure or that it could be brought on by drinking.
b. MPC on Involuntary Acts, Section 2:01: following are not voluntary acts w/in meaning of this Section:


i. reflex or convulsion;


ii. bodily movement during unconsciousness or sleep;


iii. conduct during hypnosis or resulting from hypnotic suggestion;

iv. bodily movement that otherwise is not product of effort or determination of actor, either conscious or habitual.

c. Anticipating Involuntariness: in Decina (NY, 1956), D ran over 4 after having seizure while driving; court held that although seizure was involuntary, he was still criminally liable b/c he knew he was subject to such seizures at any time but still chose to drive, disregarding possible consequences.
IV.  OFFENSES/DEFENSES: ISSUES AND COMPLEXITIES
A. Strict Liability: disfavored, but generally appropriate for regulatory / public welfare offenses, not common law; can be seen as imposing duty, generally to have knowledge of relevant fact.  Only real problem when D could not have prevented the harm.

1. Forms of SL:

a. Substantive SL: liability w/o moral fault.  In offense of (i) possessing (ii) inhibited drugs (iii) w/ hallucinogenic properties, if morally blameless person is punished, it is substantive SL.

b. Pure SL: liability w/o culpable mental state w/ respect to any objective element.  In above example, if liability does not depend on awareness of any factor, it’s pure SL.  (Uncommon b/c w/ exceptions of possession, omission, and causation, most conduct terminology implies some awareness of what one is doing.)

c. Impure SL: liability w/o culpable mental state w/ respect to at least one such element.  In above example, if liability depends on awareness of 1 or 2 factors, it is impure SL.  (Controversial cases, where there is liability w/o moral fault.)

d. MPC Position: when state imposes even partial SL, criminal offense may be punished only as violation, not crime.  Violation is punishable only by “fine, or fine and forfeiture, or other civil penalty that shall not give rise to any disability or legal disadvantage based on conviction of a criminal offense.”  MPC attempts to condition liability on fault by conditioning it on some level of awareness of every act, circumstance, and result that defines actus reus of offense.

2. Balint (US, 1922): D indicted for selling opium w/o filing tax form, indictment quashed b/c Ds had no knowledge act was illegal, court implies mens rea requirement into statute; SC reverses, saying intent of statute is to punish those who commit wrongdoing regardless of knowledge of law.  For public policy / public safety, law may, in order to stimulate proper care, require punishment of negligent person is ignorant of his wrongdoing.
a. Regulatory Offenses: court will apply SL to regulatory offense if that is intent of leg.  These generally are embedded in large regulatory scheme (which gives notice of potential liability, mitigating harshness of SL rule), risk is widely distributed and D has more capability to protect against it than victims, generally lower penalties.

3. Dotterwich (US, 1943): D, exec, convicted of introducing adulterated and mislabeled drugs into interstate commerce; D claims no knowledge or participation in offense; court held that though it is hardship to penalize person who had no consciousness of wrongdoing, leg determined that protection of public interest is more important.  Those who stand in position of responsibility for public safety must be held liable for endangering public.  (Similar to tort idea that he who is in best position to protect against risk should bear responsibility for doing so.)  
a. Why Not Negligence Std?: perhaps idea is that we can sacrifice a few innocent for public good.  Most prosecuted will likely be rightly liable; those who could not possibly control situation or who had best possible controls will likely get benefit of prosecutorial / sentencing discretion.  Also, many don’t like negligence liability for criminal offenses b/c they see point of criminal justice to individualize each situation, not to impose social norms / presumptions on people.
4. Park (US, 1975): court held D, pres of Acme Markets, criminally liable for allowing contamination of food being stored for shipment in interstate commerce, in violation of federal statute, saying purpose of act is protection of lives and health of people who cannot protect themselves b/c of modern industrialism, and so it is right to place burden on person responsible for public danger.  Act imposes duty to seek out and remedy violations when they occur, and to implement measures so that violations do not occur.




a. Corporate Crimes: people are more amenable to applying SL b/c:
1. Corporation is obtaining benefit from imposing risk, 

2. It is too easy to say that good faith effort was made.

5. Morrissette (US, 1952): D, junk dealer, appropriated spent casings from air force bombing range, sold them for profit at junk market; D was convicted of knowingly converting govn’t property; D’s defense was he believed casings to be abandoned; while court declined to delineate precise line for distinguishing b/tw crimes that require mental element and those that do not, court feels that in cases of common law crimes like this, mere omission of any mention of intent in statute will not be construed as eliminating that element from crime.  SL is not ok here!
a. Common Law Offenses: courts are uncomfortable allowing legs to impose SL here, b/c courts feel they can handle situation adequately; must have mens rea here.

6. X-Citement Video (US, 1994): SC upheld constitutionality of Protection of Children Against Sexual Exploitation Act, creating criminal liability for anyone who “knowingly transports or ships in interstate or foreign commerce” any depiction of minors engaged in explicit conduct; lower court had struck down Act for lack of scienter element, but SC said Act should be read to require knowledge that depictions be of minors.

7. Freed (US, 1971): court defined public welfare offense better; Ds were indicted for possession of unregistered hand grenades; DC dismissed b/c indictment failed to allege scienter, but SC reversed, saying Act required no specific intent or knowledge that hand grenades were unregistered.  (SC is much more willing to read mens rea requirements covering regulation of guns, b/c someone should know better w/ grenades.)

8. Constitutionality of SL: possible explanation; SL is constitutional only when intentional conduct covered by statute could be criminalized by legislature, b/c legislature normally may not punish exercise of fundamental right and b/c punishment must be predicated on voluntary act / omission covered by statute.  Decisive issue is whether Constitution would permit state to punish actor under identical statute w/o SL element.

9. Staples (US,): D convicted of possession of automatic weapon; D claims no knowledge of automatic nature; SC says mens rea is required w/ respect to nature / danger of weapon, rejecting Park and Dotterwich as appropriate precedents b/c of corporate benefits accrued by them, and distinguishing Freed, b/c it’s about registration and there is long tradition to possession of guns, not hand grenades or drugs (Balint), possession of which no one would be surprised is illegal.
10. Rationale for Mens Rea:

a. Notice: can’t impose liability on someone w/o their having ability to choose what behavior to undertake.  If no notice, law seems arbitrary.  

b. Individualization: If you use SL to jail those who could not have avoided liability and were not allowed to make good faith defense, then law is arbitrary, like totalitarian regime.


11. Mistake:

a. Prince (Eng, 1875): D convicted of taking minor from possession of father; D claims she looked older and told D she was, but statute contains no mens rea; court held that man who has connection w/ child, relying on her consent, does so at his peril if she is below statutory age b/c to allow lack of knowledge to serve as exculpatory evidence would invite crimes on women; D has responsibility to ascertain her age if she is still in possession of father.
i. US Position: US has adopted similar reasoning in cases of adultery, rape, abduction of minor for prostitution.  “If a man is engaged in the commission of an immoral act, even though it may not be indictable, and unintentionally committed a crime, it is generally no defense for him to show that he was ignorant of the existence of the circumstances rendering his act criminal.”

b. Ryan (NY, 1993): D convicted of possession of certain weight of hallucinogen; D claims that while he knew weight of mushrooms, he didn’t know weight of drug, and statute requires that specific knowledge; court agrees that “knowingly” applies to every element, including weight, this comports w/ idea that, unless specifically intended to imposed SL, statute should be construed to require mens rea; also, statute provides for gradations of possession, and leg intent is clear that separation should be on basis of culpability, consistent w/ notions of individual responsibility and proportionality; court reversed conviction, b/c there was no evidence of knowledge of possession of weight of hallucinogen in question.

i. Statutory Interpretation: since courts dislike SL, they often read mens rea terms throughout statute.  Court here follows default rule that if statute uses such term, it applies to all parts unless clear leg intent otherwise.  If no mens rea term, then absent clear leg intent, culpability term will be implied.

B. Force:

1. Rape: b/c usually he said / she said, “beyond reasonable doubt” is hard to prove.

a. Elements: basic rape offense requires forcible compulsion w/o consent.
i. Force / Threat of Force: force includes threat of force, but threat of force is not all threats of negative consequences, such as losing job / being thrown out of school (Mlinarich). Typically, state laws no longer require showing of resistance from victim (although as in Warren, that requirement may come into some cases, even if eliminated from statute).

ii. Non-Consent: in contract, “consent” requires affirmative expression, silence typically not enough, actual permission required.  Consent is not static concept w/in law but depends upon what we believe to be proper normative relation b/tw parties and proper legal means of enforcement.  Three issues w/ respect to questions of consent:
· mens rea w/ respect to consent,
· content of consent,
· how do you frame it? (his viewpoint or hers?)

b. Proposed Stds for Defining Consent:
i. Traditional Knowledge / Recklessness: D may not be convicted of rape w/o knowledge of (or recklessness w/ respect to) victim’s non-consent.   State must prove either actual awareness of D that victim had not consented or reckless disregard of non-consenting status.  If reasonable doubt about whether he knew, then no rape. (Silence / ambiguity of victim typically mean reasonable doubt.)

ii. Modern / Negligence: D may not be convicted of rape if reasonable person, in his situation, would have believed there was consent. Whether victim has consented depends on manifestations of consent as reasonably construed.  If conduct of victim under all circumstances should reasonably be viewed as indicating consent to sex, D should not be found guilty b/c of some undisclosed mental reservation on part of victim. (Smith)    

iii. Minority / Consent as Affirmative Expression of Words or Conduct: D must know of consent, defined as “affirmative and freely given permission to the act of sexual intercourse,” through words / conduct. (M.T.S.)

iv. Professor Sanday / Defining Consent: victim must give explicit verbal permission; if no verbal permission, D has committed rape.

v. Informed Consent / Defining Consent: D must have warned about actions and given victim chance to say “no.” 

c. Utmost Resistance: required actus rea, but no mens rea; required “utmost resistance” from victim.
i. Brown (WI, 1906): underage girl ravished by neighbor; court held that victim did not protest sufficiently, must be entire absence of mental consent / assent, and most vehement exercise of physical power to resist penetration until offense is consummated.  Court wanted to see physical evidence.
ii. Background: utmost resistance req. arises from common law belief that non-marital intercourse of any kind was criminal, so woman claiming rape was assumed to have been trying to exonerate herself.  Defenses woman might pursue in such case: (1) challenge of mens rea element, claiming mistake as to sexual nature of conduct or as to identity of paramour, (2) assert failure of actus reus element, saying she was non-consenting and man used her body by sheer force, and (3) claim she committed act under duress, but this was (still is in many states) limited to threats of serious violence.

d. Reasonable / Earnest Resistance: as courts reformed rape law to eliminate req. of utmost resistance, they redefined required resistance as reasonable / earnest and became more willing to accept arguments of futility.

i. Dorsey (NY, 1980): victim raped in elevator by D, did not scream / fight in any way; D displayed no overt force, but did stop elevator mid-floor; court held that D would inevitably have succeeded in forcing himself on victim, overcoming resistance, and that she was at mercy in stalled elevator, total compliance was all earnest resistance could reasonably require (“futility exception” to circumvent rule). Amount of resistance must be proportional to circumstances of attack, taking into account relative strength of parties and futility of resistance.
e. Modern Position: many states have eliminated resistance requirement, so that elements of rape are combo of force and non-consent; resistance might help establish force, but is not necessary for doing so.
i. Examples of Reforms: lowering evidentiary barriers (no need for corroborated testimony, prompt complaint, no admission of victim’s past sexual conduct, no cautionary jury instruction on fabrication); substantive reforms that frame crime of rape generally (making crime gender neutral, removing “marital exemption,” broadening definition beyond std intercourse, changing name from “rape” to “criminal sexual assault,” w/ goals of altering social conceptions of crime from one of sexual desire to violence, making it less stigmatic to induce juries to convict more often.

ii. Barnes (CA, 1986): D was dealer of victim, she came over for drugs, he forced her to stay, acting psychotic, she feigned consent, thinking he would be violent if she resisted; court held victim was not required to show either active/passive resistance to “develop corroborative evidence,” only sex accomplished against victim’s will by means of force or fear of immediate and unlawful bodily injury.  Jury is free to determine reasonableness of victim’s fear.
iii. MPC Approach, Section 213.1, Rape and Related Offenses:

(1) Rape. Male who has sex w/ female not his wife is guilty of rape if:

(a) he compels her to submit by force / by threat of imminent death, serious bodily injury, extreme pain / kidnapping, to be inflicted on anyone; or

(b) he has substantially impaired her power to appraise / control her conduct by administering / employing w/o her knowledge drugs, intoxicants / other means for purpose of preventing resistance; or

(c) female is unconscious;

Rape is felony of second degree unless (i) in course thereof actor inflicts serious bodily injury upon anyone, or (ii) victim was not voluntary social companion of actor upon occasion of crime and had not previously permitted sexual liberties, in which cases offense is felony of first degree.

(2)  Gross Sexual Imposition. Male who has sexual intercourse w/ female not his wife commits felony of third degree if:

(a) he compels her to submit by threat that would prevent resistance by woman of ordinary resolution; or

(b) he knows that she suffers from mental disease / defect which renders her incapable of appraising nature of her conduct.

iv. Alston (NC, 1984): in rape case b/tw prior partners, court held “consent to intercourse freely given can be w/drawn anytime prior to penetration.  If particular act of intercourse for which D was charged was both by force and against victim’s will, offense is rape w/o regard to victim’s consent given to D from prior acts of intercourse.”  But, court refused to convict, finding no force / threat of force, b/c though there were threats earlier in day in argument, state failed to show this force “related to his desire to have sexual intercourse on that date and was sufficient to overcome the will of victim.”

v. Jansson (MI, 1982): force / coercion and non-consent cannot be treated as 2 separate elements b/c if it is established that actor overcame victim, it necessarily follows that victim’s participation in act was nonconsensual.  Likewise, if actor coerces victim to submit by threats of present / future harm, it necessarily follows that victim engaged in act non-consensually.



f. Rape by Extortion
i. Mlinarich (PA, 1988): D threatened minor victim that unless she submitted to sex, he would have her recommitted to juvenile detention; court held that victim was given choice and chose deliberately to act, and so did not engage involuntarily in sex, but in some cases, psychological coercion can be applied w/ such intensity that it may overpower the will to resist as effectively as physical force; dissent strongly opposes outcome.
ii. Coercive insistence on sex backed by material / economic threat is rarely crime in US, even when threat is that victim will lose job / not graduate, etc. Threat must be of imminent death, bodily injury, kidnapping. Courts have been willing, however, to find extortion, as in Felton (LA, 1976), where D, police officer, was found guilty of extortion for compelling couples to have sex for him and woman to have sex w/ him to avoid arrest.  Extortion is “communication of threats to obtain anything of value / any acquittance, advantage, or immunity of any description,” “threats” can include threat “to do any unlawful injury or any other harm.”




g. Marital Rape
i. Liberta (NY, 1984): wife sought protective order from abusive D, moved out w/ child; on child visit, D went to wife’s hotel, attacked, threatened her, forced her to have sex in front of son; while NY rape law had marital exemption, court finds this lack rational basis and therefore violates equal protection.  Rejected arguments pro-exemption:

· Based on “matrimonial consent which [the wife] has given, and which she cannot retract,” archaic notions about consent / property,

· Rape is not act to which one can consent, 
· Married woman has as much right to control her body as does unmarried woman,  
· Common law idea of wife as husband’s property has been rejected.

· Protects against govn’t intrusion into marital privacy and promotes reconciliation of spouses, but there is no rational relation b/c allowing marital rape and these interests, act of rape disrupts marriage, not legal remedy,
· Man cannot escape liability for beating wife, and so should not be able to escape liability for raping her,
· State argues that exemption is b/c marital rape is difficult to prove, leading to fabrications by vindictive wives, but this is problem w/ any rape prosecution,

· Marital rape is not as serious offense as other rape and is better dealt w/ under assault statutes, but there is no evidence to support this.


2. Robbery:



a. MPC Position, Robbery, MPC, Section 222.1:
(1) Robbery Defined. person is guilty of robbery if, in course of committing a theft, he:






(a) inflicts serious bodily injury upon another; or

(b) threatens another w/ or purposely puts him in fear of immediate serious bodily injury; or

(c) commits or threatens immediately to commit any felony of 1st or 2nd degree.

act shall be deemed “in course of committing a theft” if it occurs in an attempt to commit theft or in flight after attempt or commission.

(2) Grading. Robbery is felony of 2nd degree, except that it is felony of 1st degree if in course of committing theft actor attempts to kill anyone, or purposely inflicts or attempts to inflict serious bodily injury.
b. Common Law, State Position: MPC relies on broad time span for threat to occur, and allows taking not to be successful, but still count as robbery; common law courts often required threat to occur during actual “taking” and that taking be successful.  Many state statutes also require force / intimidation be “immediate” or “imminent” in relation to attempted / completed larceny, such that larceny w/ threat of future harm will not qualify as robbery, but perhaps as extortion.



3. Burglary



a. MPC Position, Burglary, MPC, Section 221.1:
(1) Burglary Defined. person is guilty of burglary if he enters building or occupied structure, or separately secured or occupied portion thereof, w/ purpose to commit crime therein, unless premises are at time open to public or actor is licensed or privileged to enter.  It is affirmative defense to prosecution for burglary that building or structure was abandoned.

(2) Grading. Burglary is felony of 2nd degree if it is perpetrated in dwelling of another at night, or if, in course of committing offense, actor:

(a) purposely, knowingly or recklessly inflicts or attempts to inflict bodily injury on another; or

(b) is armed w/ explosives or deadly weapon.

Otherwise, burglary is felony of 3rd degree. act shall be deemed “in course of committing” offense if it occurs in attempt to commit offense or in flight after attempt or commission.

(3) Multiple Convictions. person may not be convicted both for burglary and for offense which it was his purpose to commit after burglarious entry or for attempt to commit that offense, unless additional offense constitutes felony of 1st or 2nd degree.




b. Elements, Generally:

i. Nature of entry: unprivileged entry, to distinguish from common law requirement of “breaking and entering.”

ii. Place of entry: restriction to buildings / occupied structures confines offense to intrusions which are typically most alarming and dangerous; occupancy does not mean actual presence of person, but means apparent potential for regular occupancy.

iii. Objective / purpose accompanying entry: criminal purpose, “purpose to commit crime therein”; crime is defined as any felony, misdemeanor, or petty misdemeanor, but not violation.

C. Mens Rea w/ Respect to Consent:
1. Non-Consent:
a. Smith (CO, 1989): D and victim met in bar, he bought dinner, went back to apt, she says she said no to sex, but when he was determined, ceased resisting, feeling she couldn’t have fought him off; post-sex, D indicated he knew victim felt she’d been raped; court uses obj “reasonableness” std in evaluating consent, finds that no reasonable juror could have found victim’s words / actions indicated consent, no need to prove actual awareness by D of non-consent or even reckless disregard.

b. Consent is not defense, non-consent is element of offense, and if there is consent, offense fails.  Prosecution bears burden of proving non-consent.

2. Lack of Affirmative Expression of Consent:
a. MTS (NJ, 1992): acquaintance case, victim says she woke up w/ penis in her, D says this resulted from consensual petting and he removed it immediately when asked; court held that any act of penetration engaged in by D w/o affirmative and freely given permission constitutes sexual assault, no other force required.  State only required to show D’s act was not undertaken in circumstances which would lead reasonable person to believe there was consent. To require separate force from penetration would be inconsistent w/ leg purpose to avoid putting victim on trial.



3. Mens Rea:
a. Fischer (PA, 1998): college students, victim says engaged in limited intimate contact hours before event, then D forced himself on her despite protests; D says they had “rough sex,” then later, engaged in similar activity, painting himself as inexperienced, saying he only did what they had done before, so he didn’t believe he was acting w/o consent; court held that settled law is that no mistake of fact defense exists and other changes in rape law defining forcible compulsion more broadly (to include force other than physical) does not necessitate change in policy.

b. Mayberry (CA, 1975): court allows mistake of fact defense for rape, if D entertained reasonable and bona fide belief victim voluntarily consented to engage in sex, it is apparent he didn’t possess wrongful intent required under penal code.

V. ATTEMPT, COMPLICITY, AND CONSPIRACY
A. Attempts, Grading, MPC Approach: except as otherwise noted, attempt is crime of same grade / degree as most serious offense attempted.  Only when object is capital crime / felony of 1st degree does Code deviate from this, grading inchoate offense in that case as felony of 2nd degree.

B. Act Rule and Attempts: 
1. General Act Rule: must have some general act (belief is insufficient) and some appropriate mental act associated w/ act.  Thoughts alone, or status/race, are not enough.  Act does not have to in itself be a wrong or a crime.
a. Voluntary Act Rule: corollary of General Act Rule, limits statutory reach; exclude some cases if they result from automatic bodily response.

b. Exception to Act Rule: there are some crimes where act alone is enough to find liability, no need to prove mental state, such as disturbing the peace.


2. Need for Actus Reus:
a. Proctor (OK, 1918): P convicted of keeping place w/ intent and for purpose of unlawfully selling, bartering, giving away liquor; court held “keeping of a place” w/ unlawful intent cannot be crime b/c “keeping of a place” is lawful, and when lawful act is accompanied by unlawful intent to violate law in future, that cannot be declared by statute to be a crime.  No intent, however felonious, unless coupled w/ some overt act, is criminal.

b. Why Have Act Requirement?: punishment based on culpability, related to free will, autonomy.  Govn’t should be empowered to coerce people only for what they do and not for what they are. Limitation of crim punishment to conduct is line of defense against erosion of ideal of culpability, keeping criminal law from becoming purely servant of prevention. Crim law tends to compromise by:
i. Punishing attempts somewhat less than completed crimes, and 

ii. Preventing punishment for “mere thought” or bad character by stressing need for some significant conduct manifesting bad thoughts.
c. Possession: WA court upheld statute that created presumption of guilty intent from possession of burglary tools against challenge that this violated 14th, holding that there was sufficient connection b/tw fact allowed to be inferred and fact proved to warrant jury to conclude beyond reasonable doubt that particular D had intended to commit crime from mere fact that he possessed means to do it.



3. Actus Reus of Attempt:
a. Preparation v. Attempt: generally, D who has engaged only in “preparatory activity” is not criminally liable, while D who has gone “beyond mere preparation” may be charged w/ attempt.  Possible tests:

· Physical Proximity Doctrine: overt act required for attempt must be proximate to completed crime, or directly tending toward completion of crime, or must amount to commencement of consummation.

· Indispensable Element Test: variation of proximity test, emphasizes any indispensable aspect of criminal endeavor over which actor has not yet acquired control.

· Probable Desistance Test: conduct constitutes attempt if, in ordinary and natural course of events, w/o interruption from outside source, it will result in crime intended.

· Abnormal Step Approach: attempt is step toward crime which goes beyond point where normal citizen would think better and desist.

· Unequivocality Test: attempt is committed when actor’s conduct manifests intent to commit a crime. 
· Dangerous Proximity Doctrine: greater gravity and probability of offense, and nearer act to crime, stronger is case for calling act an attempt. Much closer to completed crime than substantial step, more favorable to defense.

· MPC, Substantial Step Test: in addition to requiring criminal purpose, attempt requires act that is substantial step in course of conduct designed to accomplish criminal result, and in order to be substantial such act must strongly corroborate criminal purpose. (p768 – acts strongly corroborative of criminal purpose)  Much farther from completed crime than dangerous proximity, more favorable to prosecution, used in federal courts.

· Scale:

Thoughts/Intent-----Substantial Step----Dangerous Proximity----Completed Offense

b. Murray (CA, 1859): D declared intent to contract incestuous marriage w/ niece, eloped w/ her, then asked witness to get magistrate; court held that attempt contemplated by statute must be manifested by acts which would end in consummation of particular offense, but for intervention of circumstances independent of will of party, something more than mere intention is necessary to constitute offense charged. Difference b/tw preparation for attempt and attempt itself.  Prep consists in devising / arranging means or measures necessary for commission; attempt is direct movement toward commission after prep are made.  (Last Act Test)
c.  McQuirter (AL, 1953): black man convicted of attempt to commit assault w/ intent to rape white woman, on evidence of his possibly following her; court says that conditions/customs, including racial differences could be taken into account.
i. Abnormal Step Test: given cultural/political climate at time, was D’s act a sufficiently abnormal step that such would be evidence of criminal intent?

ii. Unequivocality Test: was D’s conduct “unequivocal” to whites in AL at the time, but would have struck other Americans as equivocal?  Social conditions/ custom used here to redefine act required for conviction.

iii. Criticisms of McQuirter:

· Possibly conviction for “attempted attempt” or double preparation, bad b/c there was no act to punish.
· Criminalization of race/status, not act.
· Court focused more on mental state of victim, not D.
d. Rizzo (NY, 1927): D and friends planned to rob man on way to bank, and so, w/ guns, started out in car to look for him, rode around until arrested, never found intended victim; court held Ds had intention but no actual act in commission of crime, therefore no attempt.  Law must be practical, therefore considers those acts only as tending to commission of crime that are so near to accomplishment that in all reasonable probability crime would have been committed but for timely interference.  Ds intended to commit crime, were looking around for opportunity to commit it, but opportunity never came. (Dangerous Proximity Test)
i. Proving Intent to Attempt: prosecutors can use informant testimony or prior crimes (but only to show “motive, opportunity, intent, preparation, plan, knowledge, or absence of mistake or accident,” not bad character or propensity to commit crimes) as evidence of intent.

C. Mens Rea and Attempts: specific intent is required, for our purposes, defined as intent to commit underlying crime.  
1. Lyerla (SD, 1988): D fired 3 shots at truck carrying 3 girls, killing one, injuring others; court held that attempted reckless homicide is logical impossibility b/c attempt and reckless are at odds w/ one another.  

a. Dissent / Minority View: while D did not intend death, had his acts resulted in deaths of injured girls, directly / indirectly, D would have been guilty of 2nd degree murder.  Since deaths did not result, he is guilty of attempted 2nd degree murder.  Murder statute does not contain element of specific intent, simply act.  Only intent / attempt necessary is voluntary act.  D attempted dangerous act of shooting at car full of people, and this is sufficient for attempted 2nd degree murder. (Criticism is that this turns intent required into general, not specific, intent.)
2. Majority View: in order to attempt to commit crime, there must exist in mind of D specific intent to commit acts constituting offense.  (To attempt 2nd degree murder, one must intend to have criminally reckless state of mind, i.e. perpetrating imminently dangerous act while evincing depraved mind, regardless of human life, but w/o design to kill any particular person.)  You can’t attempt recklessness.
3. MPC on Attempt, Section 5.01:

(1) Definition of Attempt. Person is guilty of attempt to commit crime if, acting w/ kind of culpability otherwise required for commission of crime, he:

(a) purposely engages in conduct that would constitute crime if attendant circumstances were as he believed them to be; or

(b) when causing particular result is element of crime, does or omits to do anything w/ purpose of causing or w/ belief that it will cause such result, w/o further conduct on his part; or

(c) purposely does or omits to do anything that, under circumstances as he believes them to be, is act / omission constituting substantial step in course of conduct planned to culminate in commission of crime.
Subsection (a) addresses mens rea required w/ respect to conduct of actor or attendant circumstances of event, subsection (b) concerns mens rea required for results of actions taken.  As w/ common law, attempt liability requires that D exhibit purpose w/ respect to any conduct elements of crime and purpose or possibly knowledge w/ respect to any result element, but for circumstance elements, lower mens rea would be sufficient.
C. Complicity: Aiding and Abetting I: The Act: never lose site of underlying offense, judge actions in relation to that.
1. Complicity Generally: accomplices are persons held liable for aiding and encouraging offense of another; not distinct crime, but way of committing crime, and so always depends on occurrence of some other offense, whether or not another person is punished for it; attempt and conspiracy differ substantially from liability imposed on accessory b/c:

a. Attempt and conspiracy are offenses by themselves, accessorial liability is not.

b. Attempt is inchoate offense, and D may be punished for attempting to commit  substantive offense w/o actually committing crime.

c. Conspiracy is crime distinct from commission of substantive offense.

d. No crime of being accessory, D is charged w/ committing one substantive offense.  No practical significance b/tw being labeled “accessory” or “principal.”

e. Accessory liability is like omission liability, but in omission, D is held liable for passively imposing harm / risk b/c of relationship to victim that establishes legal duty; in complicity, liability flows from accomplice’s relationship to perpetrator.

f. Historically, accomplices could not be convicted before principle, but no longer true, though accomplice liability still requires at minimum proof that another person committed offense.

2. Ochoa (NM, 1937): person evicted, jailed; as sheriff was taking him from court, crowd gathered to rescue prisoner, rushed door as officers led prisoner out; in melee, sheriff and 2 others were killed, 1 injured by gun of officer dropped in melee; court held that as there is evidence that 2 convicted were engaged in fighting, common purpose is implied among them, intent to kill sheriff. 

a. Evidence of aiding and abetting can by broad and varied, including acts, conduct, words, signs, any means sufficient to incite, encourage or instigate commission of offense or calculated to make known that commission already undertaken has aider’s support or approval.  Mere presence and even mental approbation, if unaccompanied by outward manifestation or expression of such approval, is insufficient, but not much more is required.

b. Intent must be same; there must have been “common purpose.”  Intent may be formed at scene of crime, even though accused may have gone there w/o such intention.  However free from felonious intent participant in combat of opposing parties may have been in beginning, once he knows another member of his party is using deadly weapon, he exposes himself to inference of sharing that intent.

c. While common law differentiated b/tw principals and accessories, modern law has eliminated distinctions, so that, except for accessory after fact (one who played no role in prep or commission of crime, but assisted felon in eluding capture or destroying evidence; offense was often called misprision of felony), all parties to crime face prosecution for substantive crime itself, and thus face same punishment.

d. Gains (FL, 1982): 3 men entered bank and committed robbery, walked out w/o visible weapons, to waiting car, drove away, tried to evade police; court found driver was not active participant in armed robbery b/c mere suspicion he knew what was going on, no evidence he knew of guns or of crime before it happened.  

e. Walden (NC, 1982): D was convicted of assault w/ deadly weapon b/c she was present when boyfriend struck 1-year-old son w/ belt; court held that failure of parent who is present to take all steps reasonably possible to protect child from attack by another constitutes act of omission by parent showing her consent and contribution to crime being committed.  “Complicity by omission.”

3. Felony Murder: one cannot aid “felony murder,” but one can aid felony which leads to commission of murder, in which case one is liable for felony murder.


D. Complicity: Aiding and Abetting II: Mens Rea
1. Complicity Mens Rea, Generally: as complicity is way of committing crime, not distinct crime, mens rea for accomplice should be same as for principal, but this is complicated.
a. Elements: 

i. Aid: conduct that aids is typically physical assistance (driving getaway car, drawing up plans, etc.) but may include psychological / other help; in some cases, omissions to act may be enough if duty to act.  Any aid, even trivial, may be sufficient  (holding child while P commits crime, preparing food for P during planning / commission of crime, providing moral support, etc.)   Mere presence, however, is not enough (Ochoa).
ii. Intent to Aid: in determining this, courts are divided on question of whether knowledge or purpose should apply.  Mens rea of accomplice liability is usually described in terms of “intention.”  As w/ crime of conspiracy, however, there is considerable debate regarding whether person may properly be characterized as accomplice if he knows that assistance will aid in crime, but he lacks purpose that crime be committed. Ex. suppose S rents house to P, manager of illegal gambling enterprise, is S accomplice in P’s illegal activities if he had knowledge of tenant’s intended activities, or must it be proved that he shared P’s criminal purpose?  Even courts that apply purpose rule hold that “purpose” may be inferred, from knowledge plus other factors, (i.e. selling goods at highly inflated price / selling goods for which there is no lawful use).  

Generally: sharing of common purpose v. knowledge std; some courts w/ purpose std get around this by allowing jury to infer purpose from knowledge.  Need to evaluate:
· Mens rea w/ respect to acts of aider: D might argue he had no intent to do acts that purportedly aided principal, contending for ex that he did acts under duress and that, therefore, despite fact that acts aided principal and were intended to aid principal, he did not have “intent to aid” w/in meaning of accomplice liability; concerns conduct, attendant circumstance, and result elements of principal’s offense.

· Mens rea w/ respect to facilitative effect: D might argue that he did acts intentionally but he did not intend to aid principal.  Suppose S is customer in bank when D enters and announces that he is robbing it.  S, warns “you’ll never succeed, b/c guard is right behind you.”  D then takes gun from guard, robs bank.  S intended acts that aid, acts do aid, but S does not intend to facilitate bank robbery.  In Beeman, D said he knew of primary party’s intent to rob sister-in-law and he provided aid, but he did not really intend to facilitate crime, he wanted to recover property; concerns likelihood that accomplice’s actions will encourage / assist principal in committing offense.
· Mens rea w/ respect to underlying offense: what happens when underlying offense carries mens rea of recklessness / negligence?   Etzweiler: purported aider hands car keys to principal who drives and commits negligent homicide, may Etzweiler be convicted of aiding negligent crime?  (Accomplice liability analogue to Lyerla attempt problem).  Some courts say this is logical impossibility b/c if aiding requires “intent,” that means accomplice must want (or at least know) that crime is being committed by other party and that is inconsistent w/ underlying mens rea of recklessness / negligence.   Majority rule, however, appears to be contrary if purported aider: 
· (a) had intent to aid primary party’s conduct that forms basis of the offense; and 
· (2) had mental state for commission of offense.   
In Etzweiler, one might claim he had intent to aid primary party’s conduct (driving drunk) and he, Etzweiler, was negligent w/ respect to risk of death; concerns principal’s culpable mental state. (Etzweiler, Lyerla)
2. Culpability w/ Respect to Principal’s Mental State and Facilitative Effect of Accomplice’s Conduct: most important issue is whether accomplice’s culpability in this context is “purpose” or to aid “mere knowledge” of facilitative effect.

a. Beeman (CA, 1984): while D was not present during commission of robbery, D was involved extensively in planning, telling layout of house, discussing methods, making suggestions on clothing choice for crime, agreeing to sell loot; other Ds do admit D wanted out shortly before robbery took place, however; court held that appropriate instruction should inform jury that person aids and abets commission of crime when he / she, acting w/ 
(1) knowledge of unlawful purpose of perp, and 
(2) intent/purpose of committing, encouraging, or facilitating commission of offense, 
(3) by act/advice aids, promotes, encourages, instigates, commission of crime.

b. Court rejects automatic criminal liability for “an act which has the effect of giving aid and encouragement, and which is done w/ the knowledge of criminal purpose or the person aided” b/c “act may be done w/ some other purpose which precludes criminal liability.”

c. “True Purpose” Approach to Complicity Liability: Judge Hand in Peoni (2nd, 1938) said that complicity doctrine required that D “in some sort associate himself w/ the venture, that he participate in it as something that he wishes to bring about, that he seek by his action to make it succeed.”  This is majority view.

d. Knowledge Approach to Complicity Liability: Judge Parker in Backun (4th, 1940) said “guilt as an accessory depends, not on ‘having a stake’ in the outcome of the crime…but one aiding and assisting the perpetrators; and those who make a profit by furnishing to criminals, whether by sale or otherwise, the means to carry on their nefarious undertakings aid them just as truly as if they were actual partners w/ them, having a stake in the fruits of their enterprise.”  This is minority view.

e. MPC Approach, Section 2.06, Liability for Conduct of Another; Complicity: similar to Judge Hand’s “true purpose” approach.
(3) Person is accomplice of another person in commission of offense if:

(a) w/ purpose of promoting or facilitating commission of offense he






(i) solicits such other person to commit it; or

(ii) aids / agrees / attempts to aid such other person in planning or committing it…

f. “Willful Ignorance” Instructions: b/c complicity liability is not negligence liability, no instruction is needed to tell jury that it does not need direct evidence of guilt.  Instruction is designed for cases in which there is evidence that D, knowing or strongly suspecting that he is involved in shady dealings, takes steps to make sure that he does not acquire full knowledge of nature / extent of those dealings.

g. NY Approach: NY law adheres to true purpose test for accomplice liability, but it also adopted lesser crime of “criminal facilitation.”  Penal Law states, “person is guilty of criminal facilitation in 2nd degree when, believing it is probable that he is rendering aid to a person who intends to commit a class A felony, he engages in conduct which provides such person w/ means / opportunity for commission thereof and which in fact aids such person to commit such class A felony.”


3. Culpability w/ Respect to Principal’s Mental State and Culpability Required for Offense:
a. Wilson (CO, 1939): D and Pierce met at café, found liquor, got in argument b/c D said Pierce stole his watch; then, go to rob drug store, D helped Pierce break window, crawl in, then D ran to father’s office to phone police; D said he did this to get even w/ Pierce for taking watch and so defends on grounds he had no felonious intent; court held that for one to be guilty as principal, he must share criminal intent of principal.  One who participates in felony as feigned accomplice, in order to entrap other, is not criminally liable.

4. Culpability Required for Offense and Culpability w/ Respect to Facilitative Effect: NY penal law says that “when one person engages in conduct which constitutes an offense, another person is criminally liable for such conduct when, acting w/ the mental culpability required for the commission thereof, he…intentionally aids such person to engage in such conduct.”  Consequence of rule is that in case of “result” crime, accomplice need only share principal’s culpable mental state w/ respect to harmful result, and need not act w/ potentially more culpable mental state of “purpose.”

a. Etzweiler (NH, 1984): D and Bailey drove work, D knew Bailey was drunk but loaned Bailey car anyway, Bailey drove away, killing 2 people; court holds that D is not guilty b/c there can be no accomplice liability for negligent homicide b/c it is impossible to assist in crime that perpetrator did not know he was committing.
b. Negligent homicide is established if D negligently causes death.  State must prove that D failed to become aware of substantial and unjustifiable risk that his conduct might cause death of another.  “The risk must be of such a nature and degree that his failure to become aware of it constitutes a gross deviation from the conduct that a reasonable person would observe in the situation.”
E. Conspiracy I: The Agreement
1. Generally: 

a. Inchoate Crime: like attempt, punishes anticipatory action that aims at, but does not necessarily ever reach, criminal object.

b. Doctrine of Accessorial Liability: implicates co-conspirators in each other’s acts.


2. Elements:

a. Agreement: pushes conduct back to nothing but agreement; has to be 2+ people. It’s not enough that one aids another’s crime unless both parties agree; agreement may, however, be proved by circumstances, by inference that acts were connected.



b. Intent to Agree



c. Intent that Object of Agreement be Achieved
d. Overt Act: if required by state, even earlier than attempt, possibly less than mere preparation.  SC has upheld that no overt act is required, however, if not required by statute.  It is meant to protect against punishment for words alone.

3. Verive (AZ, 1981): Woodall filed false affidavit w/ court, Galvin filed affidavit exposing  perjury; Woodall and D agreed that D would go to Galvin’s home, beat him to dissuade his becoming witness against Woodall; D went to house and beat Galvin, later Woodall agreed to testify against D; D is convicted on both conspiracy and attempt to dissuade; court held that conspiracy and attempt to dissuade are separate and distinct offenses, each requiring proof of element that is not required to prove other.  (Conspiracy requires agreement, attempt requires act beyond preparation.)

a. Lesser Included Offenses (Statutory Analysis): act/omission which is made punishable in different ways by different sections of laws may be punished under either, but not under more than one.  Acquittal/conviction and sentence under either bars  prosecution for same act/omission under any other.  Purpose is to preclude attaching more than one punishment for one act.  Test for determining whether one act has been punished more than once is:

i. Identical Elements Test: after eliminating evidence necessary to support one charge, remaining evidence must be sufficient to support remaining charge.  To apply test, one must determine what elements must be proven to satisfy each charge and whether each charge can be supported w/o using same act to prove more than one charge.
b. Double Jeopardy: 5th precludes punishment twice for same offense; in order to determine whether 2 offenses are sufficiently distinguishable to permit imposition of cumulative punishment: determine whether each provision requires proof of additional fact which other does not.  (Focuses on statutory elements of offense.)
i. Element of attempt to dissuade are: (1) intent to dissuade, and (2) overt act in furtherance of that intent.  
ii. Elements of conspiracy to dissuade are: (1) intent to dissuade, (2) an overt act, and (3) agreement b/tw two or more people.  
iii. Court determines that act sufficient to support conspiracy conviction would not necessarily be sufficient to support attempt conviction, so attempt is not lesser included offense. In attempt, overt act cannot be mere preparation, but in conspiracy, it can.

c. Conspiracy v. Attempt: conspiracy requires more than attempt b/c it requires 2 participants, but requires less than attempt b/c it pushes line b/tw preparation and criminal liability further back than attempt.  Some jurisdictions treat conspiracy as a lesser included offense w/in attempt (Burleson).

d. Varying Rules on Double Punishment: in case where there is conspiracy then failed attempt, 13 states and MPC say there cannot be double punishment, rationale being that any number of stages preparatory to commission of given offense, if taken together, still constitute single danger, that crime contemplated will be committed.  5 other states take incongruous position precluding conviction of both conspiracy and substantive offense, but are silent on multiple inchoate convictions.

e. Overt acts: above, court applied traditional requirement that prosecution prove at least 1 overt act committed by at least 1 alleged co-conspirator, but act can be trivial, far short of that needed for attempt, and 1 overt act by 1 conspirator is sufficient to confirm charge against all.  And, SC has held that no overt act is required, only if required by statute.

f. Criminally Conspiring to Commit Non-Criminal Act: at common law, object of conspiracy need not be crime itself, or even unlawful act.  In Donoghue (KY, 1933), court upheld indictment charging conspiracy to violate usury laws, even though non-criminal and sole sanction provided that lender remit excessive interest, saying it is not necessary for conspiracy to be in regard to criminal offense, but it is sufficient if purpose be unlawful, defined as every act which violates legal rights of another or such as may create right of action.  Many states, however, do not allow charges of conspiracy for misdemeanors, but MA has most expansive doctrine, defining conspiracy to include among possible objectives of criminal agreement any conduct which D knows to be substantially and clearly unlawful and likely to cause significant harm to individual or general public.

4. Griffin (AR, 1970): D overturned car in ditch, officers arrived, saw crowd; D announced he wasn’t hurt, then attacked officer, crowd swarmed, beating and kicking both officers, but backed off when officer shot at D; D challenged conspiracy conviction on grounds that there was no agreement; court held that where testimony shows concert of action, b/tw persons alleged to have jointly committed crime, or person charged and another, it has been held sufficient to establish necessary common object and intent from circumstances, b/c it would be very difficult to prove conspiracy if prosecutor had to produce direct evidence of meeting among assaulters.  Conspiracy can be inferred, even if no actual meeting b/tw parties is proved; if shown that 2+ pursued acts, though apparently independent, in fact connected.

a. Proving Argument by Inference: in Cepeda, SC would not allow inference of conspiracy simply from presence of drug cutting paraphernalia, amount of cocaine not inconsistent w/ personal use, and moderate sum of cash.  In Colon, SC would not allow inference of conspiracy from expert testimony on street-level narcotics transactions unless prosecution had already established factual basis for conspiracy.

b. Conspiracy and Political Terrorism: under federal seditious conspiracy law, it’s crime for 2+ persons to conspire to overthrow, put down, or destroy govn’t of US, and to do misc other acts in opposition to govn’t.  In Rahman, govn’t sought to prove that D and others conspired to wage urban terrorism; while evidence didn’t show D’s personal involvement in terroristic activities, it did show leadership role, contact w/ members of terroristic org, and encouragement of violence against US. 2nd held that it was sufficient for D to join in illegal agreement.

i. Free Speech: if conspiracy is manifest agreement to commit illegal act, law may apply to people who exercise constitutionally protected freedom of speech / association to take anti-govn’t political action that could indirectly lead to unlawful action.  State cannot criminalize expression of views, it can outlaw encouragement, inducement, or conspiracy to take violent action.

c. W/drawal from Conspiracy: in Read, court held that D can w/draw by notifying co-conspirators that he will no longer participate, or engaging in acts inconsistent w/ objects of conspiracy.  Does not have to reach all co-conspirators so long as it is done in manner reasonably calculated to reach some.  D is not required to try to convince co-conspirators to abandon undertaking or to prevent carrying out of act involved in conspiracy.  W/drawal only complete defense when coupled w/ defense of statute of limitations b/c D is liable for acts of co-conspirators before w/drawal.
5. Collateral Effects: many jurisdictions apply rule that aiders are liable not only for  crimes they intended to aid but also for any additional crimes which are “reasonably foreseeable.”  (See ME statute p. 858.) Ex., D is lookout; two burglars go into house, owner shoots and wounds one of burglars; once D has aided burglary, he may be liable for reasonably foreseeable conduct of person he aids.  Even though D is simply lookout, he may be charged both w/ burglary and attempted murder (w/o regard to felony).

F. Conspiracy II: The Mens Rea
1. Purpose / Knowledge Question: arises in conspiracy as in complicity. MPC requires purpose.  In buyer/seller situation, Lauria say that at minimum, there must be “knowledge of the illegal use of the goods” and “intent to further that use.”  Lauria court identifies several factors in this situation that might be relevant bases for inferring intent to further use of illegal goods: grossly inflated rates; no legitimate use for goods / services; volume of business grossly disproportionate to any legitimate demand; sales amount to high proportion of seller’s total business.  Lauria carves out exception for “inference from knowledge” in cases of misdemeanors.

2. Recklessness / Negligence Question: conspiracy is generally considered specific intent crime (see Lyerla for apparent inconsistency between specific intent crime of attempt and recklessness).  Answer is clearer than in complicity: b/c of requirement of agreement, idea of conspiracy to commit reckless crime is thought illogical; seems clearest in cases of crimes defined by result.  (See p. 925.)
3. Lauria (CA, 1967): investigation of prostitution discovered that call girls used D’s answering service; policewoman signed up, was assured of secrecy of service; when officer spoke w/ D, he did not respond to hints about involvement in prostitution, said business was taking messages; upon arrest, D said that service had fewer prostitutes than others, that he kept suspected prostitute files separate, for ease in police investigation when asked; court held that b/c prostitution is misdemeanor, intent to further prostitution cannot be inferred simply from D’s knowledge of the activity.  
a. Issue: prosecution tried to equate knowledge by D of customer’s profession w/ conspiracy to further such activity.  In 2 prior cases, court found differently, distinguishing b/tw them by proposition that distributors of dangerous products such as drugs are required to exercise greater discrimination in conduct of business than are distributors of innocuous substances like sugar and yeast.  These decisions are consistent in that both element of knowledge of illegal use of goods / services and element of intent to further that use must be present in order to find conspiracy.

i. Knowledge: proof of knowledge is question of fact and easily established.  
ii. Intent: element may be proved by direct evidence, or by evidence of circumstances from which intent to further criminal enterprise by supplying lawful goods / services may be inferred.  
· Direct Evidence: if it existed, this would be easy question of fact.

· Inference: if intent is to be inferred simply from knowledge of unlawful use made of product he supplies, certain characteristics may be helpful:  
· Intent may be inferred from knowledge when purveyor of legal goods for illegal use has acquired stake in venture.  
· Intent may be inferred from knowledge when no legitimate use of goods or services exists.  
· Intent may be inferred from knowledge when volume of business w/ buyer is grossly disproportionate to any legitimate demand, or when sales for illegal use amount to a high proportion of seller’s total business.

iii. Obligations: still there is distinction b/tw obligation arising from knowledge of felony and knowledge of misdemeanor.  Court concludes that w/ respect to misdemeanors, positive knowledge of supplier that products / services are being used for criminal purposes does not, w/o more, establish intent of supplier to participate in misdemeanors.  W/ respect to felonies, court still holds that knowledge alone cannot justify inference of supplier’s intent to participate in the crime, but little else is needed.

iv. General Rule: intent of supplier who knows of criminal use to which  supplies are put in may be established by (1) direct evidence, (2) through inference that he intends to participate based on, (a) special interest in activity, or (b) aggravated nature of crime itself.

b. When is Knowledge Enough?: in Gallishaw, SC upheld conspiracy conviction for lending machine gun to robber when D had some knowledge of  potential use.

c. Mens Rea of Conspiracy for Multi-Element Crimes: in Feola, SC held that SL w/ respect to identity of victim is appropriate, in conspiracy to assault federal officer.
4. Collateral Effects: conspiracy is offense carrying its own penalties.  Ex., federal law provides for 5 years punishment (regardless of seriousness of object offense).  This reflects perception that group activity substantially aggravates potential for harm w/o regard to completion of any particular offense. B/c conspiracy is separate crime, some courts permit conviction for underlying object of conspiracy and conspiracy / attempt to commit object crime and conspiracy (Verive).  

a. Pinkerton Rule: one of most draconian effects of conspiracy that applies in federal court; rule holds that party to conspiracy may be held accountable for crimes of co-conspirators, whether / not he satisfies traditional principles of accomplice liability.  Pinkerton renders co-conspirator liable for all crimes committed in furtherance of conspiracy, defined as all substantive crimes that are  reasonably foreseeable consequence of conspiracy.  Majority of states now reject Pinkerton and hold, instead, that conspiracy liability cannot be used to extend range of accomplice liability; in such jurisdictions, D are only liable for substantive crimes if they meet stds for accomplice liability.   

VI. THEORETICAL QUESTIONS
A. Federal Sentencing Guidelines: Congress passed Sentencing Reform Act of ‘84 for federal system, designed to promote determinate sentencing, abolish parole, insure proportionality and uniformity in sentencing, and establish Sentencing Commission to set up guidelines to reflect these goals and limit sentencing discretion.


1. Criticisms of FSG:

a. Although guidelines are in principle “presumptive,” and judges have authority to depart from them, grounds for departure are exceedingly limited.

b. Few approved bases for departure are available and most commonsense bases for distinguishing among offenders (sound employment record, stable home life, effects of sentence on dependents) are forbidden.

c. Application of guidelines is based not on offense to which D pled guilty or of which he was convicted, but on “actual offense behavior,” which Commission refers to as “relevant conduct.”

d. Guidelines are intended greatly to increase severity of federal sentencing.

e. Guidelines have transferred discretion and authority from judges to prosecutors.

f. Survey of federal courts found 266 against and 4 in favor, but SC voted 8-1 that Guidelines were valid.
g. Study reveals significant differences not only in arrest and prosecution rate, but also in average length of sentence received by black and white offenders, and discretionary decisions by leg and exec branches are major contributing factors.

h. Not just guidelines, policy statements, commentary, but really Federal Criminal Code, effectively overriding multiplicity of criminal statutes by making irrelevant, for sentencing purposes, offense for which D was convicted.

i. Mens rea is crucial in linking punishment to individual culpability, but in federal drug statutes, mens rea is required for possession in order to secure conviction, but at sentencing phase, type and quantity are factors and no mens rea is required.

2. Koon (US, 1996): Rodney King drinking in car, led police on 8-mile chase, then refused to lie down, was shot w/ taser darts; then, on videotape, King charged officer, officer hit King on head w/ baton, and then all officers began beating him; at end on radio, officers call for ambulance, saying they hadn’t beaten someone this bad in long time; officers were acquitted in state court, convicted in federal court, case appealed on question of propriety of downward departure from sentencing guidelines; court held that review of DC decision should be abuse of discretion, not de novo, b/c Sentencing Reform Act indicates that DCs should maintain much of traditional sentencing discretion; but, inclusion of factors 2 (fact that Ds would also lose jobs, inappropriate b/c intrinsic to offense claimed) and 4 (finding that Ds were not dangerous, inappropriate b/c already accounted for in criminal history scores) were inappropriate considerations, case remanded since it’s unclear whether DC would have come to same sentencing decision only analyzing factors 1 (likelihood of abuse in prison) and 3 (Ds had been burdened by state and federal system).

B. Categorical Limits on Death Penalty: Mens Rea Limit: Reprise on Felony Murder

1. Tison (US, 1987): Ds assisted father and cellmate escape from prison; break was successful, but party gets flat tire, flags down motorists; escapees kill family of 4, but Ds were not participants in killing and did not intend family be killed, but made no effort to help victims; Ds convicted under AZ felony murder law providing that  killing occurring during robbery / kidnapping is capital murder and that each participant is legally responsible for acts of accomplices; court applies Enmund, held that reckless disregard for human life implicit in knowingly engaging in criminal activities known to carry grave risk of death represents highly culpable mental state, mental state that may be taken into account in making capital sentencing judgment when that conduct causes is natural, though also not inevitable, lethal result.
a. Enmund: court in felony murder case, said that no deterrent or retributive purposes of death penalty were advanced by imposing it for murder when D doesn’t kill and has no intention or purpose that life will be taken; in this case minor participant in robbery who was not on scene was sentenced to death.
Appendix I: 

MPC, Section 2.02 Culpability Definitions
A person acts [culpability level] w/ respect to [type of objective element] when:





Type of objective elements







Culpability level
Circumstance


Result



Conduct


Purposely

he is aware of such

it is his conscious

it is his conscious
(Roughly

circumstances or

object…to cause

object to engage in 

intentional)

hopes they exist

such a result


conduct of that nature

Knowingly

he is aware…that such
he is aware that it 

he is aware that his 




circumstances exist

practically certain

conduct is of that 








that his conduct will

nature








cause such result

Recklessly

he consciously disregards
he consciously disregards





substantial and unjustifiable
substantial and unjustifiable




risk that material element
risk that material element…




exists



will result from his conduct

Negligently

he should be aware of a
he should be aware of a 




substantial and unjustifiable
substantial and unjustifiable




risk that material element
risk that material element…




exist



will result from his conduct

Appendix II:

Common / General Law Categories

Premeditated (Watson)

Intentional / Depraved Heart / Extremely Reckless (Francis v. Franklin, Mayes)

----Generally---------Above, Murder---------Below, Manslaughter----------------

Provoked

Simple Reckless

Negligent (disfavored basis of criminal liability)
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