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I. WHAT LAW GOVERNS?

A. Choice of Law 

1.  “Vertical” Conflicts of Law Between the States and the Federal Government
a) Overview of the Allocation of Lawmaking Authority Under the Constitution

i) The Rules of Decision Act, 28 USC § 1652, states that in all civil actions, the federal courts must apply “the laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide.”
(1) The federal Constitution, treaties, and constitutional Acts of Congress always take precedence, where relevant, over all state provisions, in federal and state court proceedings alike.

(2) In the absence of controlling federal provisions, the federal courts will be bound to follow state constitutions and statutes.

ii) In other words, residual, “everyday” lawmaking power is vested in the states, to do with it what they will (either via statute or judicial determination).  Federal power must be enumerated by Congress to vest, but once it is, it trumps a state statute in federal court.  Federal power is enumerated primarily in the commerce clause of the Constitution and in the reconstruction of the Constitution through amendments.

iii) The controversy arises where there is no controlling constitutional or statutory provision, federal or state;  that is, where the “law” in question is the common/judge-made law.  Can federal power vest via judge-made law?  Or must federal law be statutory?  Do federal judges have the same expansive common-law powers as state judges?

b) The Rules of Decision Act, Swift, and Erie all deal with substantive law.  Federal procedure has a separate history:

(3) Formerly, under the Conformity Act of 1872, 28 USC § 724, absent a governing federal statute, a federal court had to apply the procedures of the courts of the state in which it sat.

(4) The 1934 Enabling Act, 28 USC § 2072, granted the Supreme Court the power to “prescribe, by general rules…the forms of processes, writs, pleadings, and motions, and the practice and procedure of civil actions at law” for the federal courts.

· Substantive rights not affected:  The Enabling Act provided that the rules enacted must not “abridge, enlarge, nor modify the substantive rights of any litigant.”

· Federal Rules of Civil Procedure:  Pursuant to the Enabling Act, the Court promulgated the Fed.R.Civ.P. in 1938, the same term during which it handed down the Erie decision.

Swift v. Tyson (U.S. 1842)

i) ME land speculators sell land they don’t own (and plan to buy with the proceeds of the sale) to NY citizen Tyson, whose IOU goes to ME citizen Swift.  Swift calls on Tyson to pay the IOU, but Tyson refuses to pay because the IOU was induced by fraud.  




ii) Since no ME court will have personal jurisdiction over Swift (this is 1842, and Swift neither lives nor holds property in ME), Tyson sues in NY federal district court on a diversity basis.

iii) Tyson wants NY state law to apply:  traditional CL rule that fraudulent inducement is a defense.  Swift wants court to adopt as “general federal common law” an emerging English doctrine that if instrument is intended to be negotiable, fraud is a defense between the parties in privity, but not as against an unknowing purchaser of the instrument (intended to promote non-cash business transactions). 

iv) Court interprets the Rules of Decision Act very narrowly, finding that federal courts were bound only by state court opinions construing the state’s constitution or statutes, or which pertained to real estate or other essential local, immobile matters.

v) In all other questions, such as “general commercial law” (at issue in Swift), the federal courts were free to evolve their own common law regardless of what the state courts were doing.

c) Problems with Swift:
i) Ideal theory rejected:  The idealistic legal philosophy which seemed to justify Swift – the view that the CL was an ideal entity which judges did not “create,” but rather “found,” was rejected in the first decades of the 20th century by the best legal scholars

ii) Forum–shopping:  Swift facilitated the practice of forum-shopping by supplying a plaintiff with two distinct bodies of substantive law, federal and state, from which a plaintiff could choose in an effort to weigh the outcome of the case in her favor, especially where (as often happened) the federal and state rules were diametrically opposed.

iii) Black and White Taxicab v. Brown and Yellow Taxicab, U.S. 1928

(5) KY cab co., in order to form a monopolistic arrangement with a KY RR that it knew the state courts would not enforce, reincorporates in TN to create diversity so as to sue its KY competitors in federal court.

(6) Court, citing Swift, agrees that monopoly is enforceable at general federal common law, and that state law should be ignored.

(7) In a blistering dissent, Holmes articulates the new “realist” doctrine that no “transcendent body of law outside of any particular state” exists and that the common law of a state is as much a creation of the state’s sovereign power as the statutory law.  Consequently, the federal courts under the Rules of Decision Act should be bound to follow state CL.  To refuse to do so is an unconstitutional assumption of powers (outside Article III) of the federal courts.

(8) The practical effects of the Black and White Taxicab decision were fairly appalling.  Many observers felt that the state policy against monopoly was a substantive state law, and ought to be respected by the federal courts under the Rules of Decision Act.

2. Erie v. Tompkins (U.S. 1938)

a) Facts:  PA citizen is struck and seriously injured by an object (probably an open door) protruding from a moving RR car while walking along the Erie RR’s right of way in PA.  P files suit in federal district court in NY (D’s state of incorporation).  The NY court, following Swift, chooses to interpret general federal common law and finds for P.

b) Issue:  Which state’s law should govern the adjudication?

i) PA CL rule favored the RR, holding that it had no duty or liability toward people walking along its right of way (“trespassers”) unless its negligence was “wanton or willful.”  The facts of the accident are insufficient for such a finding.

ii) General federal CL favors the P, finding a high duty of care on the part of the RR to travelers walking on a parallel footpath; the RR’s negligence is established by the fact that P was hurt. 

c) Holding (Brandeis):  The Court agreed with Holmes’s Taxicab dissent that the Rules of Decision Act applies to CL as well as to constitutional and statutory provisions, overruling Swift with 3 distinct arguments:

i) Historical evidence:  New evidence has been produced demonstrating that the Rules of Decision Act was intended by its authors to include state CL.

(9) Questions:  How much should we really care about the intentions of the framers?  Does intention ever cease to matter, and the words become their own text standing alone?  Are intentions frozen in time, or do we ask what the framers would think today?

ii) Discrimination:  The practical results of Swift are undesirable, introducing “grave discrimination by non-citizens against citizens” and making rights enjoyed under the unwritten “general law” vary according to the forum in which enforcement was sought (forum-shopping).  Black & White Taxicab is an egregious example.

(10) The requirements of jurisdiction, venue, and removal, taken together, mean that it is generally the non-citizen of the forum state who chooses whether state or federal court will serve as the forum.

(11) Questions:  Why doesn’t §1359 – prohibition of the collusive creation of diversity – solve the problem?  Or is that too cosmetic a solution?  Or, why not just amend the rules of removal to the instate D’s benefit?

iii) Unconstitutional:  “There is no federal general common law.  Congress has no power to declare substantive rules of CL applicable in a state…no clause in the Constitution purports to confer such a power on the federal courts.”

(12) Recall that in 1937 Roosevelt attempted to pack the Court – something of a constitutional crisis going on; Brandeis is ruling in favor of application of state law, which at this point was uniformly populist (the bulk of state judges were elected), as are Brandeis’s predilections.

(13) Reflects the shift from an idealist notion of the Common Law to a positivist view of law as human-made, culturally determined, invented and constructed.

d) Questions:  Brandeis is focusing exclusively on post-event behavior (what happens after the transaction/occurrence leading to the lawsuit).  Isn’t it also important to consider how choice of law affects pre-event behavior such as risk analysis?

Both pre- and post-event behavior are outcome-determinative.  When does the “outcome-determinative clock” start ticking?

e) Concurrence (Reed):  Case should be decided solely on the grounds that the Swift interpretation of the Rules of Decision Act was erroneous, without discussing the constitutionality of Swift.

f) Constitutional basis confusing:  Subsequent interpretations of Erie have tended to focus on policy considerations expressed in the decision (e.g., the policy against forum-shopping) rather than the decision’s constitutional basis.  Cf. Guaranty Trust v. York:  “Erie expressed a policy that touches vitally the proper distribution of judicial powers between State and federal courts.”

g) Certain federal common law matters remain:  Just as under Swift there was still a binding state common law in matters closely related to state sovereignty, such as real estate, under Erie there remains a federal common law in matters related to clear federal questions.

3. Erie problems:  

a) Ascertaining state law:  It is easy to refer to statutes and constitutions, but the determination of state case law is problematic.  Perhaps no holding on point by the highest state court exists; or perhaps there is a holding that any reasonable observer would regard as obsolete.

i) Other federal decision:  Decisions in prior federal diversity cases dealing with the same issue of state law may be binding on the federal court hearing the subsequent diversity case .

ii) Intermediate court decisions:  If no holding by the state high court exists, the federal court should consider intermediate court decisions and apply them unless there is persuasive data that the highest court would decide otherwise.

(14) Prior to 1948, the Supreme Court tended to respect even unreported state decisions.  But that trend has been reversed.

(15) If no court has spoken, the practice of other states, the Restatements, etc., may be consulted, within the framework of what the state’s high court would do with that question, not what the federal court itself thinks is the proper holding.

iii) State decision obsolete:  Where there exists an old determination of state law by the highest state court, it is open to the federal courts to conclude that the state court would decide otherwise if confronted with the question today, and that the old ruling is not binding.

iv) Certification:  In some states, questions of law may be certified to the state high court.

v) Change to conform with new state decision:  Under Erie, at any point prior to the disposition of the final appeal it is never too late to change a federal decision in order to conform with a new pronouncement of state law.  A federal appellate court must rely on a new decision of a state’s highest court even if handed down after the federal district court action was completed.

(16) De novo review by appellate court:  Also, the federal appellate court must make its own de novo determination as to what state law would provide.

vi) Subsequent state court decisions:  If the highest state court renders a decision on an issue after the federal court has made its determination, the decision of the district court may be changed to conform until the disposition of the final federal appeal.

b) Substantive or procedural?  Federal courts are free to apply their own rules of “procedure,” but any issue of “substantive” law (other than a federal question) must be determined according to the laws of the state in which the federal court is located. Subsequent decisions attempted to articulate tests by which to determine whether a particular matter/issue is substantive or procedural.

4. “Vertical” Conflicts of Law in Diversity Cases

a) Klaxon v. Stentor Mfg. Co. (U.S. 1941):  

i) Where there is a conflict of laws (e.g., the state in which the federal court sits is different from the state where the COA arose, and the laws of the two states differ), the federal court must ask itself which state’s law would be applied by the state where the federal court sits.  In other words, choice of law is a substantive issue, and the Erie doctrine applies. 

(17) Otherwise, “the accident of diversity would constantly disturb equal administration of justice in coordinate state and federal courts sitting side by side…”

b) Guaranty Trust v. York (U.S. 1945) – Outcome-determinative test
i) Facts:  P’s lawsuit in federal court is barred under the state SOL, but permissible under the federal equitable doctrine of laches. 

ii) Holding (Frankfurter):  The federal court must apply the state SOL.  For the purposes of Erie doctrine, a statute of limitations (including rules on tolling) is presumptively substantive (even if it might be considered “procedural” in some uses of the word, e.g., its rules would be in a procedural handbook).

iii) Outcome-determinative test:  The question, and the means by which to determine whether a particular state statute is a “matter of substance” in connection with Erie, is whether the choice of legal rule determines the outcome of the litigation. 

(18) By the above test, a statute of limitations is clearly substantive – it affects the result of the litigation in the sense that the P could not sue at all in state court, whereas he had at least a chance of winning in federal court if the statute were not applied.

iv) Effect:  If you take York literally, everything is “outcome-determinative” to some degree.  So you ask whether this is the sort of rule that normally affects outcome (BN’s “state courthouse closed early one day in the summer” example – this doesn’t normally happen).

Byrd v. Blue Ridge (U.S. 1958) – Balancing the Interests Test
v) Facts:  Under state law, employment status (which determined remedy for injured worker) was determined by judge; under federal law, this factual inquiry was determined by jury. 

vi) Holding:  The federal policy of having factual matters determined by a jury, not the state approach of having the judge decide the issue, must be followed.

vii) Balancing test:
(19) First, apply the outcome-determinative inquiry.  Is application of the particular mechanism likely to result in a different outcome?   In other words, is this particular mechanism outcome-relevant?
· No – nothing inherent in judges or juries that would tilt the outcome one way or another

(20) If the mechanism is outcome-relevant, compare the strength of the federal interest in using its own rule v. the state interest in using its rule.  

· Here, a very strong federal interest in the 7th Amendment right to a jury trial.

viii) Effect:  Not all outcome-determinative rules are outcome-relevant.

(21) This should probably be understood against he backdrop of late 1950s civil rights litigation – a lot at stake in holding that rules about juries are not outcome-determinative.  This decision, allowing a federal court to insist that a jury hear a matter, can also work the other way, allowing a federal court to insist that a (racist) jury not hear a matter.

c) Hanna v. Plumer (U.S. 1965)

i) Facts:  P filed a diversity suit in MA federal court, serving process on D according to Fed.R.Civ.P. 4 by leaving copies of the summons and complaint at her home.  D claimed that this service conflicted with a MA statute making special provision for service upon the executor of an estate.

(22) MA wants no risk whatsoever that an executor might not be aware that s/he is being sued, since the executor is personally liable to the creditors and heirs.

ii) Holding (Warren): Rule 4 is “in harmony with the Enabling Act,” and the strong federal interest in uniformity/creating its own “housekeeping” rules.  Rules thus valid are not overridden by state policies or laws.

(23) Warren didn’t want to decide arbitrarily between the “substantive” and “procedural” labels, so he turns to the Rules Enabling Act, which gives the federal courts right to promulgate rules so long as they do not conflict with substantive rights, to do that for him.

(24) Of course, in a sense this is a purely circular argument:  Fed.R.Civ.P. 4 doesn’t conflict with Erie because it was promulgated under the REA, which allows promulgation so long as it doesn’t conflict with Erie.  So all Hanna really does is codify Erie within the REA.

(25) Essentially, if it is written down by Congress, it’s presumptively procedural.

iii) Concurrence (Harlan):  Recognizes the cleverness of this solution, but objects to the way it tramples on the states – nowhere in Warren’s process is the state’s voice heard.  Harlan is concerned about pre-event behavior in addition to behavior in the shadow of a lawsuit.

iv) Effect:  Removes Fed.R.Civ.P. entirely from scope of the Erie inquiry.

d) Walker v. Armco Steel (U.S. 1980)

i) Facts:  PI/product liability case – service not made on D until long after the state SOL had expired (60 days), but within the period prescribed by Fed.R.Civ.P. 3. 

ii) Holding (Marshall):  Rule 3 is not intended to toll state SOLs or displace state tolling rules.  Instead, it governs the date from which the various timing requirements of the Fed.R.Civ.P. begin to run.  Consequently, there is no “inevitable collision” between the state and federal rules, and the situation fails the Hanna test.

(26) The Court declines to overrule Ragan v. Merchants Transfer & Warehouse Co. (U.S. 1949), which held that a COA may not have longer life in federal court than it does in state court.

(27) Rule 3 does not replace the policy determinations found in the state law:  (a) that actual service on or actual notice to the D establishes a deadline after which D may have peace of mind, and (b) after a certain period it is unfair to require a D to defend an old claim.

iii) Effect:  Most observers were surprised by this ruling…they had assumed that Hanna had, in fact, overruled Ragan.  BN:  The only way to reach this result is by adopting a POV similar to that of Harlan’s concurrence in Hanna, which tries to ascertain whether a reasonable person would feel that state interests have been trampled.

iv) Notes:  Does it really make sense that one Rule proceeds to an “inevitable collision” and one doesn’t?  (Hanna v. Walker) Either can be nudged into collision depending on the construction of the Rule.  Marshall constructs Rule 3 as narrowly as possible, and concludes that it applies only to the internal federal system.  Clearly, Rule 3 does apply to the federal system, but what is the basis for the “only”?

e) Burlington Northern RR Co. v. Woods (U.S. 1987)

i) Facts:  AL rule – if you appeal from a jury verdict, and the appellate court doesn’t modify or decrease the verdict, the judgment is increased by 10% (i.e., appeal at your own risk).  Stems from Southern populism, juries as an icon of popular sovereignty.  Federal rule – only frivolous appeals are to be penalized per Fed.R.App.P. 38 (silent on issue of penalties for loss).

f) Stewart Organization, Inc. v. RICOH Corp. (U.S. 1988)

i) Facts: S sues R in federal court in AL for breach of K. Parties had K’d a forum-selection clause:  any dispute was to be brought only in Manhattan.  AL courts at that time had developed an aversion to forum selection clauses, and would often refuse to dismiss (claiming forum non conveniens).

(28) D moves for a change of venue, has 2 choices:

· 28 USC § 1404(a) invokes a discretionary shift – NY federal court will “pretend” to be AL (P gets to “keep” choice of law – case is moved, but P shouldn’t be penalized)

· 28 USC § 1406 deals with improper venue – NY federal court will act as a NY court (P tried to pull a fast one and had no right to bring in AL)

(29) D has no desire to litigate AL law, but decides to bring only a 1404(a) motion for fear of Erie effect – application of the federal rule in 1406 would certainly change the outcome of the case (direct collision). Presumably, it is more favorable to D to litigate in a NY court, even one pretending to be in AL, than to litigate in an actual AL court. This is a pretty clever attempt to avoid Erie problems, and apparently it works.

ii) Holding:  Federal rules apply in a motion for change of venue in a federal diversity suit.  1404(a) is a valid exercise of congressional constitutional authority to make rules governing the practice of pleading in the federal court system. The policy conflict between the federal rule, which prefers discretion/case-by-case analysis, and the state rule, which prefers a bright-line test, is minimal, and need not trigger Erie considerations.

iii) Notes:  Had Walker been a §1406 case, the Court would have had to hold that §1406 is unconstitutionally applied where it trumps a state substantive right.

g) Gasperini v. Center for Humanities (U.S. 1996) – “Accomodationist” test
i) Facts:  P sues D in NY federal court; NY’s rules reflect a fairly antipopulist “keep juries in line” sentiment.  Two aspects of tort reform law are questioned:

(30) Standard for when court may order a new trial based on excessive damages:  State is a “deviates materially” standard; federal is a less stringent “shocks the conscience/abuse of discretion” test.

(31) Appellate court has power to apply that standard and order a new trial.

ii) Holding (Ginsberg):  Inquiry (1) is substantive, and the state rule must be followed.  However, inquiry (2) is merely procedural – the allocation of business by the federal court – and the federal rule is followed.  We end up with a two-part, cobbled together test:

(32) Federal courts must apply the more stringent state “deviates materially” standard;

(33) Then, if appealed, appellate court applies the federal “abuse of discretion” standard

iii) Notes:  The policy behind this decision is defensible – the feds should strive to accommodate state practice without giving up what is essential to the federal rule – but the rule itself may not be so defensible.  Is Gasperini meaningful guidance, or merely a hodgepodge?

5.  “Horizontal” Conflicts of Law Between and Among the States

a) Allstate v. Hague (U.S. 1981)

i) Facts:  Uninsured WI passenger living on WI/MN border is killed by MN driver; he had 3 policies with uninsured motorist coverage, totaling $15,000.  Widow moves across the way to MN, is appointed administratrix by the MN courts, and sues ins. co. in MN federal court.  WI is a nonstacking state (widow gets $15K), MN is a stacking state (widow gets $45K).

ii) Holding:  A plurality of the court upholds MN’s application of its own law, holding that all that is required is that the forum state have a significant contact or a significant aggregation of contacts, creating a state interest such that choice of law is neither arbitrary nor fundamentally unfair.  

(34) Sufficient that decedent’s job was in MN, he commuted there every day, such that MN has an interest in the nature of his insurance coverage and physical safety.

(35) This is the outer boundary of the Court’s decisions on horizontal conflicts of law.

iii) Notes:  There are some problems with this decision under the WWVW “forseeability of being haled into court” test.  Is it really reasonable to conclude that Allstate would sell a policy at a nonstacking premium if it thought that policy would be subject to the stacking laws of MN (or any other stacking state)? 

b) Phillips Petroleum v. Shutts
i) Facts:  Ps brought a class action in KS against a DE corporation; every member of the P class is provided with notice making them bound by the judgment unless they opt out; KS law applies even though only 2% of claimants are KS citizens (vast majority are in TX or LA).

ii) P Arguments:  One choice of law must predominate, otherwise the point of the class action (administrative efficiency) is negated; the “differences” are false conflicts.

iii) D Arguments:  Its deals with TX and LA should not be trumped by the application of KS law.

iv) Holding:  Due Process and Full Faith & Credit require that the forum state have a significant contact or aggregate of contacts to the claims of the P class such that a sufficient state interest is presented to render choice of forum law not arbitrary or unfair.  Can’t just apply KS law without seeing if it conflicts with laws of other states represented by P class.  Remanded to state court to determine whether other states’ laws conflicted with those of KS; it was held that they did not.

v) Notes:  This is the only case in which the Supreme Court has reached down and held that a state court may not apply its own law (except where there exists a policy argument related to its own sovereignty), not that it made much difference in the end.

(36) Leads to a trend towards using limits on in personam jurisdiction to police choice of law. 

6. The Persistence of Federal Common Law
a) In general:  The Erie mandate did not destroy entirely the concept of an independent federal common law, separate from that of any state.  As a rule of thumb, federal common law is determinative of federal question actions.  However, its application raises issues regarding (1) separation of powers (Congress v. courts) and (2) federalism (state v. federal).

b) Four general areas of federal common law:
i) Where federal purse is at stake (Clearfield) v. federal policy (Miree)

ii) Where two state sovereigns are in dispute (otherwise inevitable discrimination)

iii) As interstitial federal law – filling in holes in statutes (LeBoeuf)

iv) As forged by judges in the context of foreign relations (Filartiga, Kadic)

c) Clearfield Trust v. United States (U.S. 1943)

i) Facts:  A government-issued check is stolen, endorsed multiple times, and finally cashed by Clearfield.  The U.S. sues Clearfield in PA federal court to recover the value of the check. D had not suspected forgery and P did not inform D of the forgery until 8 months after P learned the intended recipient had not received the check. P’s complaint was dismissed based on PA law that barred P from recovery due to “unreasonable delays” in giving notice.  

ii) Issue: Are the rights of the parties to be determined by state law when an important U.S. interest is at stake?

iii) Holding (Douglas):  No.  Under federal precedent, unreasonable delay does not bar recovery.  When the federal government exercises a constitutional function (acts as the “U.S.”), it is governed by uniform federal law.  Since the issuance of commercial paper by the U.S. is such a vast enterprise, the obligation to apply state law would subject the rights and duties of the U.S. to exceptional uncertainty…the desirability of a uniform federal rule is evident.

iv) Effect:  The balance will tend to tip towards the federal government and foreclose the need for an Erie analysis when:

(37)  The U.S. is a party (here, interest is in regulating its own commercial paper);

(38) The U.S.’s stake is in actual money (v. policy).

In other words, where there is significant potential for U.S. liability.

d) Miree v. DeKalb (U.S. 1977)

i) Facts:  Post-plane crash, all tort claims are thrown out except for claim against FAA; Ps are 3PBs to a K between FAA and the county airport to keep the area free of obstructions.  Federal common law permits such 3PB suits; GA law precludes them unless right is expressly created within K.

(39) Clearfield pro-federal common law argument:  Government is a party to this K, strong interest in uniform enforceability, purpose of K is safety and therefore we want it to be as strong as possible.

(40) Erie-application argument (which wins):  U.S. itself is not being sued, U.S.’s stake is in policy, not its purse, no need for a federal common law where financial interest is not sufficiently intense.

ii) Issue:  In interpreting the terms of a K to which the U.S. is a party, can a court apply state law when the K does not involve the liability or responsibilities of the U.S. itself?

iii) Holding (Rhenquist):  Yes.  While federal common law may govern where a uniform national rule is necessary to further the interests of the federal government, its application here would promote no federal interest.  The U.S. is not on the line.

iv) Notes:  Does the difference between Miree and Clearfield boil down to the authors of the opinions?  Rhenquist, proponent of state’s rights, v. Douglas, judicial activist.

e) Lampf, Pleva v. Gilbertson (U.S. 1991)

i) Facts:  Federal securities being sold as tax shelters turn out to be fraudulent.  The SEC (created by the Securities Acts of 1933 & 1934) promulgated Rule 10(b)(5), which gives private individuals the right to sue to enforce Rule 10(a), which addresses fraudulent prospectuses.  However, Rule 10(b)(5) doesn’t provide a clear SOL.

ii) Issue:  Can federal common law be used to ask “what SOL would Congress have wanted had it known the SEC would promulgate that rule?”

iii) Holding:  Yes.  Federal common law may serve an interstitial purpose, filling in holes in federal law.

f) Filartega v. Pena-Irala (2nd Cir., 1980)

i) Facts:  Chief of Paraguay secret police moves to NY and deposits his assets, which are then attached by Ps in the context of a suit for torture.  Both parties are Paraguayan, in federal court using attachment and personal service.

(41) Article III prohibits the suing of one alien by another (also encoded in §1332), so Congress could not give personal jurisdiction even if it wanted to.

ii) Issues:  (1) Does the federal court have subject matter jurisdiction over this matter?  (2) Is there a judicially enforceable harm (why is federal CL enforceable by a judge absent express Congressional authorization)?

iii) Holding:  Yes on both counts.

(42) The court analyzes 28 USC § 1350, the Alien Tort Claims Act, which provides subject-matter jurisdiction over a tort committed in violation of a treaty or “the law of nations.”  Originally drafted (~ 1789) to enforce certain seafaring norms for and create a forum for controversies between foreign shipowners/merchants and sailors, § 1350 has been transformed into a human rights statute.

(43) The creation of subject-matter jurisdiction is clear, but the creation of a COA is not.   Treaties are not self-executing – they are binding against the U.S. in its international relations, but unless explicitly authorized by Congress, there exists no private COA.

(44) Filartiga holds that customary international law is part of federal common law and one of the “laws of the United States.”  The court does a historical/legislative intent analysis and determines that the federal common law absorbed customary international law upon Constitutional ratification (i.e., customary international law is traditionally enforceable, and no new COA is really being created).

(45) But to play it safe, the court also finds that `§ 1350 is both a grant of subject-matter jurisdiction and a Congressional grant of a COA.  The statute expresses the desire by Congress to have its norms judicially enforced.

iv) Effect:  The notion of a world common law emerges from Nuremberg as an answer to accusations of retroactive justice – that Nazi genocide was perpetrated in the face of accepted norms prohibiting it.  Federal judges are given the power to recognize binding norms in customary international law because of the deep federal interest in its foreign policy.

II. PRECLUSION:  CLAIM AND ISSUE

B. In General

1. The rules of claim preclusion and of issue preclusion generally apply only to parties who are said to be in privity with the litigants of the earlier action, including successors in interest and indemnitors.

2. The Full Faith and Credit clause compel each state to apply the same rules of merger, bar, and collateral estoppel as the state that rendered the earlier judgment (codified in 28 USC § 1738).

3. Rationales:  The rules are based on two major policy considerations:

a) Fairness to the victor in Case I

b) Judicial economy

4. Preclusion defenses must be raised early on in trial, or you are likely to find that you have “waived” them.

C. Claim Preclusion, or Res Judicata
1. Definition:  The rules of claim preclusion prevent relitigation of the same claim/COA once that claim/COA has “had its day in court.”  They break down into two sub-rules:

a) Merger:  Under the rule of merger, if P wins the first action, her claim is “merged” into her judgment.  She cannot later sue the same D on the same COA for further damages.

b) Bar:  Under the doctrine of bar, if P loses her first action, her claim is extinguished, and she cannot sue again on that COA.

2. Scope of “claim”:  Since through claim preclusion a judgment is conclusive with respect to the entire “claim” which it adjudicates, it is essential to determine precisely what the definitions of a claim are.
a) Theory-based conception:  Categorized by theory of recovery (tort, K, etc.)…goes back to old writ system, where one could have as many claims as there were writs.

i) Number of possible claims = number of applicable theories, but the problem is where a finding of fact with consequences regarding liability crosses these theoretical “boundaries.”

ii) Problems:  inefficiency and increased expense in resolving disputes; unfairness where Case I controls Case II in ways the parties didn’t anticipate (retrospectively, parties might have invested resources differently)

b) Transaction-based conception:  A claim is the set of facts that emerges from the confrontation of two parties; “a group of facts limited to a single occurrence” (Mathews).

i) So every COA you can think of is brought simultaneously.

ii) Problems:  may be an illusory efficiency – Ps will load their first case on the off chance that some of the COAs will work out, forcing litigation of unnecessary COAs; still not clear how to bracket off one transaction from another given a chaotic set of facts; a tendency to read “transaction” broadly where trying to open up the federal courts, narrowly where trying to close the doors/preclude a claim.

3. Rush v. City of Maple Heights ( OH 1958) – Rule against splitting claims
a) Facts:  P was injured in a fall from her motorcycle.  She sued D twice for negligent maintenance of its streets.  Case I was for damage to her cycle, for $100; Case 2 was a PI action for $12,000.  D appealed the second judgment on the grounds that all of P’s COAs had been merged in the first $100 judgment.

i) P relied on Vasu (OH 1945):  

(46) P’s automobile collides with D’s; P assigns claim for damage to insurance co.; and 2 actions follow:  (a) Insurance co. v. D for damage to P’s automobile, verdict for D; (b) P v. D for PI relating to collision.  D argues that P’s PI claim is barred by earlier action (could also argue issue preclusion, but that would allow the case to proceed further).  

(47) Supreme Court disagrees, holding that “[t]here could be no privity between the plaintiff and his assignee as to the subject matter of the present cause of action which the plaintiff retained and could not assign, and which could not be litigated by the assignee.”

ii) Why did P split the claim in the first place?  P’s attorney was probably attempting to speed up the more complex PI claim by: (1) bringing the uncomplicated Case I, which would then (2) be essentially dispositive of Case II, so that (3) the court can swiftly proceed to damages (PI cases take a long time).  Had OH still been operating squarely in a theory-based conception of claim, this might have worked, but OH was beginning to embrace a transaction-based definition.

b) Issue:  May a P sue in 2 actions for damages resulting from a single accident?

Holding:  No. Historically, a claim was synonymous with a theory of recovery (PI theory of recovery ≠ property injury theory of recovery) because pleading rules forced Ps to select and proceed on a theory.  Today, most courts think of a claim as a single transaction, and pleading rules have been modified accordingly.

c) Notes:  Was it fair to the parties for OH to change its conception of a claim mid-litigation?  Was it an improper (non-)application of stare decisis not to apply Vasu as controlling precedent, especially in light of Harlan’s Hanna concurrence – law’s purpose is to give us guidance as to our pre-event behavior?

i) The strongest argument against a prospective theory of law is that a judge’s job is to decide the case before her, not to issue an educational tract; prospective rulings usurp legislative power and conduct experiments with the law.

ii) But a judge would reply by distinguishing Vasu and Rush:  stare decisis is firm as to the holding (the narrowest set of facts justifying the outcome), but not as to dicta.  Dicta has no preclusive effect – reasonings not necessary to the outcome cannot be preclusive.
4. Mathews v. New York Racing Ass’n (S.D.N.Y. 1961) – Claim preclusion as bar
a) Facts:  After P jumps on the track at D, he brings two actions. Case I:  P sues D claiming that he was assaulted and libeled on 4/5/58 by D’s employees ( judgment for D.  Case II:  P sues D for malicious prosecution of a disorderly conduct charge for which P was convicted on 4/10/58. 

b) Issue:  Is Case II the same claim as that of Case I for res judicata purposes?  (What is the appropriate disposition of Case II on a preclusionary basis?)

c) Holding:  Yes.  Res judicata operates as a bar to subsequent suits involving the same parties, and those in privity with them, when the prior suit ended in a judgment on the merits.

i) In a theory-based world, P has 3 different theories of recovery, and therefore 3 different COAs.  But we are in a transaction-based world, so the question is whether all this is really one fact pattern, and the answer is yes.

ii) A corporation can act only through its agents; Case I determined that D’s agents were not at fault, and there is therefore no basis for liability.

d) Test:  Is there a single factual/legal issue, the disposition of which controls both actions?  If so, perhaps only one transaction-based claim.

i) BN calls these “common liability facts/legal issues.”

ii) Essentially expands the definition of a claim to include “facts linked by preclusion.”

5. Federated Dept. Stores v. Moitie (U.S. 1981)

a) Facts:  

i) P1 – P7 sue Federated in federal court on antitrust grounds.

ii) Case is dismissed for failure to state a claim (not all necessary elements are listed).

iii) P1 – P5 appeal to 9th Cir. (CA) claiming that judge got law wrong

iv) P6 & P7, however, go to state court and bring a state antitrust action, which:

(48) Federated removes to federal court; and

(49) Is then dismissed on claim preclusion grounds (should have brought state COA with original federal COA; should have appealed with other Ps, otherwise you are just relitigating your claim in a different forum, which is forbidden).

v) Meanwhile, 9th Cir. reverses and reinstates P1 – P5 (an intervening Supreme Court decision between trial and appellate decisions).

vi) P6 and P7 petition to get back in the game, but are precluded from doing so by their failure to appeal with the other Ps.

vii) P6 and P7 then appeal that decision to the 9th Cir.

b) Issue:  May P6 and P7 be reinstated to prevent manifest injustice?

c) Holding:  No. Preclusion is preclusion.  P6 and P7 could have appealed with the others, they didn’t, end of story.

d) Notes:  As in Rush, in a sense the attorneys here are guilty of knowing the law at the time and relying on it.  The real mistake was not bringing the state COA with the federal COA in the first place.

6. Jones v. Morris Plan Bank (VA 1937) – Claim preclusion as merger
a) Facts:  P purchases an automobile financed by D; the finance agreement provides for monthly installments and includes an acceleration clause:  if a payment is missed, entire balance becomes due and payable.

i) Case I:  P misses his first 2 payments, so D sues ( judgment for D for 2 payments

ii) Case II:  P misses next installment, bank sues again ( case dismissed on res judicata
iii) D “solves” that problem by attempting to mint a claim based on title, distinct from the claim for the payments, and repossesses the car (2 pieces of paper (note + title) = 2 claims).

iv) P sues D for theft, basically

b) Issue:  Is an action on an overdue debt merged with a separate foreclosure action? (Does the K die with the destruction of the underlying note?)

c) Holding:  Yes.  As soon as P missed the first payment, the entire K became due and payable.  Because of this acceleration clause, the K was not separable once P missed a payment, but contained only one large COA – for breach of the entire K. D’s failure to sue P for the entire amount constituted a waiver, or merger, of the right to sue on the remainder.  Therefore, D’s repossession was not allowed.

d) Test:  (1)  Is it conceivable that the two pieces of paper could be executed separately? Does the conditional sales K have any meaning without the accompanying note? (2) Are the K and the note just two different ways of enforcing the same transaction?

e) Notes:  In the end, P gets a $595 car for a total of ~$75 (plus trade-in of his old car). Is this just?  Where preclusion leads to unjust results, what then?

Mitchell v. Federal Intermediate Bank (S.C. 1932) – Claim preclusion as defense
f) Facts:
i) D bank lends P farmer $9000 to plant his crop, and in return, P assigns proceeds from sale to D.

ii) P yields a bumper crop, which sells for $18,000.

iii) Under agreement with D, the full proceeds go to the bank, and theoretically $9000 should be used to retire the note, and the other $9000 returned to P.  Unfortunately, someone at the bank embezzles the $18,000.

iv) Case I:   Bank (!) sues P for payment on the note ( judgment for P, but P did not counterclaim or ask relief for his “lost” $9000.

v) Case II:  P sues bank for his $9000, arguing issue preclusion – already determined that bank is responsible for the actions of its agent.

g) Issue:  May a party split a COA by asserting one portion of a claim as a defense and another portion as an affirmative claim in a separate action?

h) Holding:  No.  P had the option of demanding judgment against D by way of a counterclaim in Case I.  The preclusion standards for P and D are identical – everything must be on the table from the get-go.

i) Notes:  This rule (1) creates the opportunity for the would-be D to jump the gun and instigate suit for a tiny piece of what is really a would-be P’s claim, which (2) allows D to get around P’s choice of forum – would-be P must confront would-be D at the latter’s choice of forum or risk losing the claim.

i) Turns out that the court’s efficiency arguments really don’t pass muster – it would have been much cheaper to litigate Case II, given the resolution of key factual issues in Case I, than to deal with the repercussions of denying a just claim (farmer fights it all the way).

ii) This ruling enforces a de facto compulsory counterclaim rule – Fed.R.Civ.P. 13(a) codifies Mitchell.

D. Issue Preclusion, or Collateral Estoppel

1. Definition:  For an issue to be subject to preclusion

a) The issue must be the same as one that was fully and fairly (actually) litigated in the previous action;

b) the issue must have clearly have been decided by the first court – if a holding rests upon several alternative grounds, any of which could support the plea (as with a general verdict), there is no issue preclusion; AND
c) the prior court’s decision on the particular issue must have been necessary to the outcome in the first suit.

2. Issue preclusion and claim preclusion are linked by the fact that the quality of justice in Case I is relevant, is taken into account when considering to what degree Case I should have preclusive effect.

a) Remember that preclusion is not forced upon us by the outside; it is a legal construct we have chosen to use for reasons of stability, etc.

b) So, should a case in which a person was not represented by counsel have preclusive effect?

Preclusive effect of criminal proceedings: 
c)  A guilty plea will be admitted by most (thoughtful) judges into evidence, but will not automatically be preclusive (plea may have been given under duress of some sort).

d) A plea of “nolo contendere” in a criminal case ends the proceedings but avoids any concession that could be used in a Case II.

3. Cromwell v. County of Sac (U.S. 1876) – Actually litigated
a) Facts:  City issues $10,000 worth of bonds in 1860; each bond has attached to it a $10 coupon which can be cut off & rendered negotiable – i.e., each bond is 2 pieces of paper.  The bonds turn out to be totally fraudulent.

i) Case I:  P sues D on one $10 coupon now due; D defends itself with evidence of fraud ( court holds that bonds are void as to those with knowledge of fraud, P does not offer up proof of his being a bona fide purchaser, so default judgment for P.

ii) Case II:  P sues D on 4 $1,000 bonds + 4 coupons, and D asserts the earlier judgment as conclusive on the general validity of the bonds by CE

b) Issue:  Does the doctrine of CE preclude further litigation regarding the same subject matter even when a different issue is raised in the second suit?

c) Holding:  No.  Where 2 actions involve generally the same subject matter, but the COAs litigated are different or the parties involved are different, the first action is preclusive as to the second only on issues actually and necessarily litigated.  Because no evidence was presented as to whether P was a bona fide purchaser of the bonds, the issue was not “actually litigated.”

d) Notes:  Why didn’t D argue claim preclusion in Case II?

i) Court is operating under a theory-based conception of claim – separate COAs in K.

ii) BN:  Problems associated with negotiable instruments – the purpose of the law in this area is to make each instrument as alienable as possible, and claim preclusion presents an enormous hindrance to that goal.

iii) Could this be resolved by examining how P obtained the instruments – in a single transaction, or separately?  If the bonds were owned by different Ps, this would be a Vasu (2 distinct claims) situation.  So if the bonds are acquired by one P in two discrete series of events, can we “pretend” there were 2 Ps?  This sort of begs the question of what a transaction is.

4. Russell v. Place (U.S. 1876) – Certainty
a) Facts:  

i) Case I:  P sues D for patent infringement on several different counts regarding techniques for leather preparation ( judgment for P, who is (1) enjoined from violating patent in future (injunction); (2) forced to give up profits from violation (constructive trust).  Court does not indicate the specific infringement for which relief was granted.

ii) Case II:  P sues D again; D argues that patent is not good (techniques were public knowledge); P argues that D is precluded from relitigating that issue – court already decided that patent was good.

b) Issue:  Does CE apply where the precise question raised and decided in Case I is not disclosed?

c) Holding:  No.  If there are several alternate grounds, any of which could have been the basis for the judgment in Case I, none may have preclusive effect.

d) Notes:  Russell seems to indicate that “actually litigated” = what is the minimum thing we know?  It seems logical that P must prevail in Case II, but the peculiarity of American law is that the court must know precisely why.  Logical processes won’t substitute for empirical knowledge.
i) Possible that the jury in Case I was sloppy, not interested in parsing out and comparing the theories of recovery, and there are policy reasons for not looking too closely at that process.

ii) Perhaps for these reasons, the general verdict has given way to the special verdict (instead of “verdict for P”, jury must fill out incredibly long forms).

One might think that the emergence of the special verdict would change the Russell rule, but in many jurisdictions it hasn’t, even though the ignorance/sloppiness justification disappears…we are left with a sense of hostility towards issue preclusion.

5. Rios v. Davis (TX Ct. App. 1963) – Necessity
a) Facts:  


i) Case I:  P            v.
      Davis (D)           v.
       Rios (3PD)

Jury verdict:
P neg.


Davis neg.
no one recovers from anyone


Rios neg.

ii) Case II:  Rios v. Davis asserting negligence; D pleads contributory negligence on the part of P (full defense) and both claim and issue preclusion.

b) Issue:  May CE effect be given to a finding that was not necessary to the result of the judgment in Case I?

c) Holding:  No.  The issue of Rios’s negligence was not necessary to the judgment in Case I.

i) Once the jury in Case I found both P and Davis negligent, meaning that neither had to pay the other, Davis’s pulling in Rios as an insurer of sorts (“If I have to pay, so do you”) becomes irrelevant, the determination of Rios’s negligence really dictum, and factual dicta have no preclusive effect.

d) Notes:  

i) This imposes a certain narrative on the jury – that it decided the P v. Davis controversy first.  How do we know this is so?

ii) Perhaps more persuasively, consider that Rios has no appeal from Case I (although theoretically he “won” anyway, having not been found liable for damages and having failed to counterclaim).

6. Allen v. McCurry (U.S. 1980) – Preclusive effect of prior state court criminal determination
a) Facts:  P sought to relitigate in federal court the constitutionality of a police search, which had already been held valid in a state court proceeding.

b) Issue:  May the constitutionality of an official act be relitigated in a § 1983 action after having been litigated in state court?

c) Holding:  No.  The only limitation this Court has put on the application of CE has been that it may not be applied against one not having had a full and fair opportunity to litigate the issue in the first instance.  This is a constitutional limitation.  Here, P had such an opportunity.   Another possible basis for non-application of CE could be congressional intent.  However, nothing in the language or legislative history of § 1983 indicates an intent of this nature.  AS there is no constitutional or statutory bar to applying CE, it should be applicable in a § 1983 action.

d) Dissent (Blackmun):  When § 1983 was passed, CE was not as widely used as today, and Congress could not have foreseen the need to address the issue.  Moreover, the difference in burdens of proof between civil and criminal law makes the applicability of CE in this case improper.

e) Notes:  The language of the opinion suggests that if a P can show that the state proceedings were unfair or improper (e.g., by a successful habeas corpus petition), P can avoid preclusion.

7. Migra v. Warren City Bd. of Ed. (U.S. 1984) – Preclusive effect of prior state court civil determination
a) Holding:  Where a state suit is followed by a federal suit and the facts of Case II are such that the state court would not give preclusive effect to its own earlier judgment, but federal principles would dictate a preclusive effect, 28 USC § 1738 requires that the federal court may not give greater effect to the prior state court judgment than would the state court that rendered it.  (Erie trigger)

i) For example, if Case I comes from a state that does not allow offensive nonmutual collateral estoppel, the federal court hearing Case II may not apply CE, Parklane notwithstanding.

b) Notes:  This result can be criticized on the grounds that § 1738’s purpose is merely to make sure that state court judgments are given respect, and that this purpose is not impaired by giving greater effect to the judgment than the state itself would give. (See J. White’s concurrence.)  But it has been argued in rebuttal that “The interest of the federal court…in avoiding relitigation is not sufficient to impose preclusion at the expense of the state court’s interest in limiting the effect of its own proceedings.”

c) Alternative approach:  P could have filed in federal court, asked for preliminary injunctive relief on the state claim (continuation of health insurance), hopefully bringing state and federal claims together under § 1367.  This can backfire if the federal judge refuses to exercise discretion, since both claims can always be brought in state court.

8. University of Tennessee v. Elliot (U.S. 1986) – Preclusive effect of administrative proceedings
a) Background:  The “litigation explosion” of recent years has taken place largely in administrative tribunals/agencies of various sorts, meaning the first step in litigation is often a hearing without a jury.  What issue preclusive effects are realized when administrative determinations are later challenged by a judicial proceeding?  Is preclusion triggered by the nature of the function being performed (an adjudication) or by the identity of who performs it (administrative agency v. judiciary)?
b) Facts:  Elliot accuses U. of TN of discriminatory disciplinary proceedings – varying norms of equality for black and for white employees.  U of TN sets up an internal fact-finding proceeding and hands down a 5-0 decision in favor of the University.

i) BTW, the admin. board is unusually diverse – 3 faculty members, 1 student, and 1 union rep.

So, P sues D in federal court on 2 theories of recovery:

ii) Title VII, which requires that review in federal court shall be de novo, apparently insulated from preclusion, but until recently a purely prospective remedy (reinstatement, but no damages), thus…

iii) § 1983, which is silent on standard of federal review

(50) Note that Title VII was passed by a Congress that wanted to encourage the use of administrative agencies, whose findings would be weighed but not preclusive per se; § 1983 was enacted after the Civil War, before anyone had heard of an administrative agency.

c) Issue:  Does the prior administrative proceeding have issue preclusive effect?

d) Holding:  Depends state-to-state.  Federal court should not develop a uniform rule on the preclusive effect of administrative determinations.  Instead, a federal judge must, by statute, look to what the preclusive effect would be in state court and apply that rule (Erie trigger).  Since the states have wildly divergent rules, especially depending on whether the administrative proceeding was compulsory or not or on the nature of the particular agency and its similarity to courts as far as rules/proceedings are concerned, Elliot leads to a complete lack of uniformity.

e) What remedies for a negative administrative determination?
i) A “truncated” appeal to state court (review of facts not de novo) – this will often fail because the AA’s fact-finding can be set aside only if it seems certain that it was wrong, especially considering the AA’s presumed expertise.

ii) Appeal to federal court post state court decision – preclusive effect of state court affirmance is absolute (Kremer v. Chemical Constr. Corp. (U.S. 1982))

iii) Skip state court appeal and go directly to federal court – can’t collaterally attack a state court judgment except by a writ of habeas corpus.

In general, once you have submitted to an AA, if you want the issues to be decided by a federal court, you are pretty much out of luck.

9. Preclusive effect of prior federal court determination:  It is well established that the state court must give to the federal judgment the same res judicata effect that federal court would give to its own judgment.  This is not required by § 1738 or any other federal statute; its authority probably comes from the Constitution’s Supremacy Clause.

E. The Rise and Fall of Mutuality of Estoppel

1. Ralph Wolff & Sons v. New Zealand Ins. Co. (KY 1933) – Traditional Rule (still in effect in some jurisdictions)

a) Facts:  Ps factory burns down – he has 12 insurance policies totaling $19,500.

i) Case I:  P v. D1 – D9 ( jury finds a loss of only $2500, reduced to Ds’ proportionate share (14500/19500 = $1,858.90 per Doctrine of Proportionality).

ii) Case II:  P v. D10 and D11 (not sure what happened to D12), Ds argues that issue of total loss already judicially ascertained at $2500, and that each D’s maximum liability is 100/19500 of that amount, or $128.20 each.

b) Issue:  Does the fact that the present suit involves the same question and facts as an earlier suit, and that D’s liability was affected by, but not contractually tied to, the earlier Ds’ liability, justify application of CE?

c) Holding:  No.  “Mutuality of estoppel” requires that both P and D in Case II have been parties to Case I.  D10 and D11, not having been present in Case I, cannot be precluded in Case II (even to their advantage) without realizing a denial of due process.

i) In essence, there must be a mutual risk of preclusion or the rule cannot apply – an equitable idea that it is unfair to invoke preclusion in such a way that only one party can be benefited.

ii) Had the verdict in Case I been for P, no doubt D in Case II would resist any preclusive application and argue due process.

d) Effect:  Mutuality does have the drawback of permitting a P to litigate the same issue over and over against different Ds – a strong P will use the expense of the lawsuit to drive out a series of Ds; very expensive for the courts.  But, it prevents surprise and represents a strong equitable principle.

e) Indemnity Circle Exception:  There is an exception where Case II is brought against the indemnitor of Case I.  (BN thinks of this more as when the 2 Ds are really the same party for legal purposes.)  Otherwise, a theoretical Case III would have no equitable result.  For example:

Case I:  a slip & fall; P sues Contractor ( general verdict for D

Case II: P sues City (Contractor’s indemnitor)

Case III: indemnity suit between Contractor and City

i) If City wins, Case I is essentially overthrown and the Contractor is screwed

ii) If Contractor wins, violates principle of vicarious liability and the City is screwed

f) “Privies” exception:  Privies are an exception to the mutuality of estoppel doctrine.  The Restatement of Judgments (1942) § 83, cmt. (a) defines privies as “Those who control an action although not parties to it…those whose interests are represented by a party to the action…successors in interest to those having derivative claims.”  The basic underlying notion is whether, under all the circumstances, it would be fair to apply the judgment against, or in favor of, a particular nonparty.

2. Bernhard v. Bank of America (CA 1942) – Defensive Nonmutual Collateral Estoppel
a) Facts:  Cook draws checks on elderly Mrs. Sather’s account; claims they were gifts.  Upon Mrs. Sather’s death, Cook is sued by the next of kin.

i) Case I:  Cook v. all heirs/beneficiaries (accounting proceeding in probate) ( checks were gifts

ii) Case II:  Bernhard (as successor administratrix) v. Bank that cashed the checks (alleging violation of fiduciary duty), Bank pleads res judicata as to the legitimacy of the gifts

b) Issue:  May a judgment in Case I be asserted as a defense to a later action by one who was neither a privy with a named party nor a party in Case I, so long as the party against whom the judgment is raised was a privy or a party in Case I?

c) Holding:  Yes.  Most courts have already carved out an exception to mutuality where the liability of the D asserting the plea of res judicata is dependent on or derived from the liability of one who was exonerated in an earlier suit brought by the same P on the same facts (Indemnity circle situation).  In determining the validity of a plea of res judicata, 3 questions are pertinent:

i) Was the issue decided in Case I identical with the one presented in the current action? – Yes, the ownership of the money.

ii) Was there a final judgment on the merits? – Yes, the order of the probate court settling the executor’s accounting.

iii) Was the party against whom the pleas is asserted a party or in privity to a party in Case I? – Yes, P did have a day in court in Case I, inasmuch as her identical interests were represented by the Ds in that case (in fact, she probably was a D in the Case I).

d) Alternative theory:  This is supposedly the first case of offensive nonmutual collateral estoppel, but it can also be explained as an indemnity circle problem – if Bank is liable in Case II, wouldn’t it then sue Cook, to whom it is really secondarily liable? There is no equitable result to that phantom Case III.  If Cook loses, the value of the decision of Case I is eviscerated; if the Bank loses, it is forced to bear the full weight of a loss for which it is not primarily liable.

e) Problem of the aberrational first verdict:  This rule would work strange results in situations where multiple claims arise out of the same disaster.  For example, in airplane crashes, a judgment obtained by one passenger or her estate is conclusive against the airline as to all successive claims, even though all the other previous actions were in favor of the airline.

3. Blonder-Tongue Laboratories v. U. of Illinois (U.S. 1971) – Defensive Nonmutual Collateral Estoppel in patent cases
a) Facts:  Under mutuality, a patent-holder could sue an infinite number of Ds for infringement, with the paradoxical result that some actions would find for D, meaning that the patent was invalid, and some for P, meaning that the patent was valid. (Under the Supreme Court decision in Triplett v. Lowell (U.S. 1936), the “record” of the P was not even probative in later cases.)
b) Holding:  Triplett is overruled “to the extent it forecloses a plea of estoppel by one facing a charge of infringement of a patent that has once been declared invalid.”

c) Effect:  So if P loses, she is estopped from suing again, but if P wins, future Ds still get their day in court (no offensive nonmutual CE against a nonparty).

d) Notes:  This creates differential risks for Ps and Ds – patent holders take a huge risk in losing, and don’t gain much if they win (still have to relitigate against future Ds).

4. Parklane Hosiery v. Shore (U.S. 1979) – Offensive Nonmutual Collateral Estoppel
a) Facts:
i) Case I:  SEC v. Parklane alleging fraudulent proxy statement/prospectus ( judge issues injunction against Parklane

ii) Case II:  Stockholders’ class action v. Parklane in a jury trial for damages

b) Issues:  Can CE be used “offensively” by a litigant who was not a party to an earlier equitable proceeding to prevent a D from relitigating issues resolved therein?  Does such use (applying preclusive effect to a judge’s determination) infringe the right to a jury trial?.

c) Holding:  Yes.  A litigant who was not a party to a prior equitable proceeding is not per se precluded from using that judgment “offensively.”.

i) Although such “offensive” CE does not promote judicial economy or operate as fairly as defensive CE does in general, it should be left to the trial court’s discretion to determine where it should be applied.  it should not be allowed in cases where a P easily could have joined in the earlier action or where its application would be unfair to D.  neither applies here. P could not have joined the SEC action.  D is not prejudiced because it had a full and fair opportunity to litigate its claims in Case I.

ii) D’s 7th Amendment rights to a jury trial are not violated. A litigant who has lost in an equity action is equally deprived of a jury trial whether he is estopped from relitigating the factual issues against the same party, as is always the case, or a new party.

d) Dissent (Rhenquist):  The use of offensive nonmutual CE deprives D of its right to have a jury determine contested issues of fact.  Even in the absence of the 7th Amendment, there is a strong federal policy favoring jury trials and the strong possibility that a jury trial could lead to a different result from that obtained in Case I.

e) Effects:  

i) Creates an impetus to avoid actual litigation of issues in Case I (by entering a plea of nolo contendere or otherwise folding) – even if D thinks it is right, it may concede so as to preserve jury trial for another day.

ii) A sea change from Case I being important in terms of stare decisis/strength test to Case I being preclusive.

f) Possible solutions:
i) Parklane – Gives trial judges discretion to allow offensive nonmutual CE

ii) Compulsory joinder – although this really just imposes reciprocal risk onto a possibly aberrant verdict

iii) The Continental system argues that there ought not to be preclusion where reasonable people can see things differently (jury trials).

F. Binding Non-Parties

1. In re Multidistrict Litigation (S.D. Ohio 1972) – Collateral Estoppel Against Nonparties
a) Facts:  A midair collision between a TWA (D) plane and a small aircraft owned by Tann Co. (D) left no survivors.  Various wrongful death suits were filed in numerous district courts and consolidated in the S.D. of OH by the Judicial Panel on Multidistrict Litigation for consolidated and coordinated pretrial proceedings pursuant to 28 USC § 1407.

i) Raises enormous problems as to choice of law – as originally drafted, § 1407 forgot about Klaxon (court must use conflict laws of state in which it sits).

ii) Under the modern MDL (post-In re Multidistrict Litigation), centralized discovery/evidentiary hearings, then cases go back to their original courts.

Attorney for Humphreys (P) does not attend a conference where court decides to select a test case, nor is P a party to the test case.  In the test case finds negligence on the part of TWA and awards P $300,000, but finds no negligence on the part of D.  D then files a motion for SJ on the basis of CE in all outstanding passenger actions against D.  Ps move for SJ against TWA, which is granted (separate hearings on damages to follow).

iii) Judge didn’t have to grant Ps’ motion (Parklane grants discretion to do so), but here the test case scheme was explicit.

b) Issue:  Can the doctrine of collateral estoppel be applied against nonparties to Case I?

c) Holding: Yes.  Traditionally, one of the requirements of CE was that the party against whom it was asserted had to have been a party to the first action, or a denial of due process resulted.  A party who was a stranger to the first action had no opportunity to present his case therein.  However, this is not always so today, and the current litigation is an example.  The various cases have been consolidated; discovery has been coordinated; and all counsel have participated therein.  Case I presented a full litigation of the issue of D’s liability, and P counsel there was a recognized expert in the field.  Based on these considerations, due process will not be offended if preclusive effect is given.

d) Subsequent History:  The 6th Circuit reversed, concluding that P had in fact  been denied his “day in court.”

e) Notes:  One solution would be to expand the notion of privity to include proxies – if someone just like you was there, for all intents and purposes you were there (not exactly a heretical concept in a representative democracy).

2. Martin v. Wilks (U.S. 1989)

a) Facts:  Several black firefighters brought a discrimination action against the City of Birmingham, AL (D).  The suit was settled by way of a consent decree wherein certain affirmative action programs were mandated.  Subsequently, several white firefighters (P) (who had filed an amicus brief in, but had not joined, Case I) brought suit, contending that the affirmative action programs constituted reverse discrimination in violation of federal civil rights laws.  The district court dismissed, holding that the prior judgment had preclusive effect as to the validity of the programs.

i) A consent decree does not mean that the City was found “guilty” of discrimination (so issue was not “actually litigated) but nonetheless acts as a formal end to a litigation and swallows up future adjudications – i.e., has preclusive effect.

ii) Why did the white firefighters stay out?  Probably to avoid claim preclusion.  As fencesitters, if City prevails they are happy, if City loses they have the possibility of arguing for their own day in court.

iii) Why weren’t Ps joined by the black firefighters? Probably so that the settlement wasn’t blocked.

b) Issue:  Does a consent decree mandating affirmative action have preclusive effect upon a subsequent challenge to those programs brought by nonparties to the prior action?

c) Holding:  No.  It is a principle of general application in U.S. jurisprudence that one is not bound by a judgment in personam to which one was not a party.  The argument is made here that because the Ps in this action had notice of Case I and could have intervened, they cannot now complain of the prior judgment.  This is incorrect.  Fed.R.Civ.P. 24, which deals with intervention, is cast in permissive, not compulsory, terms.  Rule 19, dealing with joinder, can be compulsory.  Where Rule 19 is not invoked to join a nonconsenting party, as was not done here, the judgment cannot bind the nonparty.

d) Dissent (Stevens):  The Court has crafted a rule which, in essence, allows nonparties to appeal a final judgment an indeterminate time after it is entered.

e) Notes:  The Court leaves open the question as to whether the City has a complete defense in being in compliance with a judge-certified consent decree (in which case Ps can have their Case II, but it’s purely a formality).

f) Subsequent History:  The rule of this case was legislatively overruled by the Civil Rights Restoration Act of 1991.

III. Expanding the civil action:  A Response to preclusion doctrine?

G. Plaintiff Joinder of Claims Under Rule 18

1. Rule 18(a) provides that once a party has made a claim against another party, she may then make any other claim she wishes against that party.

2. Joinder of claims is never required by Rule 18(a).  However, the rules of res judicata, especially the rule against splitting a COA, will often as a practical matter induce the claimant to join as many claims as possible.

3. Rule 18(a) does not affect the requirements of subject-matter jurisdiction, which must be independently satisfied by the joined claim.  In other words, supplemental jurisdiction does not apply to a Rule 18(a) claim.  But as a practical matter, this will not impede the joinder.

4. However, if the initial claim against a particular D is itself possible only because of the court’s supplemental jurisdiction, there may be jurisdictional problems with joinder of other claims.

5. Similarly, if the original claim was a federal question claim, a non-federal claim could not be joined to it under 18(a) unless either diversity exists or the two claims are so closely related that the doctrine of supplemental jurisdiction applies.

H. Defendant Joinder of Claims Under Rule 13

1. United States v. Heyward-Robinson (2nd Cir. 1970) – Logical Relationship
a) Facts:  D’Agostino Excavators (D) counterclaimed against P in federal court on two contracts, only one of which was subject to federal jurisdiction (a Navy job).

b) Issue:  When a counterclaim is asserted on a K in federal court, may a counterclaim based on another contract be joined if there is a logical relationship between the claims?

c) Holding:  Yes.  If the second claim can be characterized is a compulsory counterclaim to the original claim, it may be added to any counterclaim made against the original claim.  Under Fed.R.Civ.P. 13(a), a counterclaim will be compulsory if it has a logical relationship to the original claim.  Absolute factual identity is not required.  Here, the 2 Ks in question involved the same parties, made reference to each other, and concerned the same sort of work.  This is sufficient to establish the right to join.

d) Concurrence:  The 2 Ks in question are wholly separate and the overlap between them is of little significance.  The only reason for combining these suits is that the funds from each were so comingled as to be untraceable.

2. Great Lakes Rubber v. Herbert Cooper (3rd Cir. 1961) – Same Transaction/Occurrence
a) Facts:  P sued D for unfair competition.  D’s counterclaim alleged that P was conspiring to restrain and monopolize interstate commerce, and that P had brought this action solely to harass D.  Consequently, P’s action was dismissed, and only D’s counterclaim remained.  P then filed a counterclaim to D’s counterclaim repeating the allegations in its complaint.

b) Issue:  For a counterclaim to be compulsory, must it arise out of the T/O that is the subject matter of an opposing party’s claim?

c) Holding:  Yes.  A counterclaim is compulsory if it bears a logical relationship to an opposing party’s claim.  A counterclaim is logically related to an opposing party’s claim where  separate trials on each of the claims would involve a substantial duplication of effort and time by the parties and the courts.  In such cases, fairness and considerations of convenience and economy require that the counterclaim be sustained.  Whether a court has ancillary jurisdiction and whether a counterclaim is compulsory are determined by this same test.  A determination that P’s claims are harassing will entail an extensive airing of the facts and law relating to P’s counterclaim.  P’s counterclaim is therefore compulsory.

d) Notes:
i) If a counterclaim is compulsory, it is deemed “ancillary” to P’s claim, and no independent basis of jurisdiction is required.

ii) A compulsory counterclaim arises out of the same T/O, does not require the presence of 3rd parties over whom the court cannot acquire jurisdiction, and must be asserted in the action or is forever barred.

e) Effect:  At the end of the day, Cooper finds itself in precisely the situation it feared – embroiled in time-consuming, expensive litigation. 13(a) provides a trap of sorts – don’t file, and risk preclusion, or file, and provide a hook.

f) Solutions:  Probably, Cooper should have (1) deferred filing he compulsory counterclaim until after the motion to dismiss, or (2) withdrawn the counterclaim prior to GL’s filing of its own counterclaim.  Keep in mind, however, that GL simply could have refiled in state court.

I. Cross-Claims Under Rule 13

1. LASA per Industria v. Alexander (6th Cir. 1969)

a) Facts:  P filed suit against D, alleging that it was owed a balance on its K to supply marble to D in a construction sub-K.  After P filed suit, D filed a cross-claim and a 3rd-party complaint, both of which were dismissed by the trial court as not arising from the same T/O.
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b) Issue:  May cross-claims, counterclaims, and 3rd-party complaints arising out of the same T/O as the original complaint be joined with the original complaint?

c) Holding:  Yes.  Under the Fed.R.Civ.P., the rights of all parties generally should be adjudicated in one action.  The words “T/O” are give and broad and liberal interpretation in order to avoid a multiplicity of suits.  Here, although different subKs are involved, they relate to the same larger project and problems arising out of the marble used in the erection of the Memphis City Hall, and many of the same or closely related factual or legal issues and some of the same evidence will be presented.  Fed.R.Civ.P. 13 and 14 are intended to avoid circuity of action and to dispose of the entire subject matter arising from one set of facts in one action, thus administering complete and evenhanded justice expeditiously and economically, complex as the adjudication may be.  However, if the district court should conclude that separate trials on one or more of the counterclaims, cross-claims, or issues would be conducive to expedition and economy, Rule 42(b) authorizes the judge to so order.

d) Dissent:  The suit brought by P was an action in K, while D’s cross-claim against Southern Builders and 3rd-party complaint against the architect were actions in tort.  The proofs required and the same issues of fact would not determine both the original action and D’s cross-claims.

e) Notes:  

i) The key legal issue here is what “common T/O” means in the context of 13(g).  LASA wants it to be the marble sub-K only (i.e., as narrow as possible); the Ds want it to be the building of the courthouse.  Efficiency concerns call for interpreting the Rule broadly and creating a single forum, but the broader the reading, the greater the risk of preclusion and the longer the issue takes to resolve – what should perhaps have been a simple K dispute becomes a complex, years-long litigation.

ii) Rule 42(a) does allow a judge to disassemble a lawsuit…but then why not just give the judge more discretion in building the lawsuit in the first place?

iii) The danger is in letting the “logical connection” drive the definition of T/O in a preclusive setting – “logical connection” as closing the door.

iv) If you apply Rule 14 strictly, the architect may not be brought in as a 3rd party D, since he is not properly an indemnitor but rather a potential joint TF.

f) Rule 14 test:  If the phantom Case II would be a contribution proceeding, Rule 14 really shouldn’t apply (although it is often used this way); if it would be a indemnity proceeding, Rule 14 is appropriate.

J. Permissive Joinder of Parties Under Rule 20

1. Rule 20:  Proper parties/Who may be joined
a) Independent basis of jurisdiction is required, or ancillary jurisdiction via § 1367
i) Court is currently considering whether § 1367 effectively overrules Strawbridge v. Curtiss and establishes a rule of minimum diversity

b) Must be same T/O and have at least 1 common question.

i) e.g., can sue both the cab driver that hit you and join the cab company

c) The federal courts have tended to interpret Rule 20 liberally as inviting a P to join others on a theory of alternative liability in order to avoid risks of preclusion/conflicting verdicts in serial litigation.

d) Criticisms of this interpretation include:

i) Unfairly does what Rule 13(g) undid: creates de facto compulsory cross-claims, which encourage dissention in the ranks/interference with joint defense.

ii) Allows P to sit back and let the Ds battle it out and do P’s work for her.

iii) Encourages a fishing expedition/P’s use of discovery mechanisms to prove up violations that would otherwise never see the light of day.

Tanbro Fabrics v. Beaunit (N.Y.App.Div. 1957)

e) Facts:  3 actions are involved here

i) Case I:  Yarn Manufacturer (Beaunit) v. Buyer (Tanbro) to recover the purchase price of goods sold and delivered; Tanbro counterclaims for breach of warranty, claiming improper manufacture

ii) Case II: Buyer (Tanbro) v. Yarn Processor (Amity) for replevin of goods in Amity’s possession; Amity counterclaims for payment due on goods.

iii) Case III:  Buyer v. Manufacturer and Processor, claiming that one of the two caused the defects in the yarn.

P moves to consolidate the three actions; Ds make cross-motions to dismiss the complaint on the grounds that each had a separate and independent K with P, and that this destroyed the required “common question of law and fact” arising out of a common T/O.

f) Issue:  Where there are claims involving multiple parties to an action, must there exist among those parties an identity of duty or K before a consolidation of the various claims is permitted?

g) Holding:  No.  Contrary to older case law, there is no longer a need that there be an identity of duty, relationship, or K on which to base an assertion of alternative liability.  The modern requirement for consolidation is that such alternative liability must arise out of a common T/O involving common questions of law or fact.  Consolidation affords a safer adjudication of the dispute and prevents costly and time-consuming multiple suits.

h) Notes:  This case presents a good example of the tactical importance in consolidation.  But it should be noted that the federal rules differentiate between joinder of parties (Rule 20) and consolidation (Rule 40(a)). 

K. Compulsory Joinder of Parties Under Rule 19

1. Rule 19:  Necessary & Indispensable Parties/Who must be joined
a) 19(a):  Is party necessary? (“needed for just adjudication”)

i) 19(a)(1):  Without party, court cannot accord complete relief (there will be a Case II)

ii) 19(a)(2)(i):  Might party’s interest be harmed if she is not joined?

iii) 19(a)(2)(ii):  Does party’s interest subject D to threat of multiple liablity?

If any of these tests is met, party is necessary and should be joined.

b) Is joinder feasible?

i) Does the court have personal jurisdiction over the party?

ii) Will joinder destroy diversity?

If either test is met, party may not be joined.

c) If joinder is not feasible ( Rule 19(b)

i) Proceed without party

ii) Dismiss pending case – party is indispensable
(51) See the four interests of Provident Tradesmens in making this determination.

d) NB:  Joint TFs are not per se necessary parties (Temple v. Synthes)

2. Bank of California v. Superior Court (Cal. Sup. Ct. 1940) – Necessary Parties
a) Facts:  P Smedley brought an action to enforce a K in which decedent Boyd promised to leave his entire estate to P against Ds Bank of California, executor of Boyd’s will, and St. Luke’s Hospital, the residuary legatee who was to recover the bulk of the estate.  The will named many additional legatees, who P did not name as Ds.

b) Issue:  Are legatees named in a will indispensable parties to an action brought against the executor and one legatee where it is alleged that the decedent has violated a K by which he agreed to leave his entire estate to P?

c) Holding:  No.  

i) Necessary Parties:  Necessary parties are those who are so interested in the controversy that they should normally be made parties in order to enable the court to do complete justice but whose interests are separable, so the court may proceed to judgment without prejudicing their interests or the interests of the parties already before the court.  

(52) Necessary parties may be affected by the decision or may be required for a complete settlement of the entire controversy, but their absence does not foreclose a valid judgment in the particular case.  

(53) Although they should normally be joined, considerations of fairness, convenience and practicability are relevant, especially where it is impossible to find or impracticable to bring in the parties.

ii) Indispensable Parties:  Indispensable parties are those without whom the court cannot proceed because their interest in the action is such that to proceed without them would impair their ability to protect their interests or expose the existing parties to the risk of double liability/inconsistent obligations.  Many cases say that the court would have no jurisdiction to proceed without them.

iii) Where there are a number of legatees, they are all necessary parties since the main issue, the validity of decedent’s will, affects their property interests, and the entire matter, the settlement of decedent’s estate, cannot be finally sealed without a binding adjudication for or against every legatee.

iv) They are not, however, indispensable parties, since judgment in this action does not affect their rights.  The present case is one in which Smedley may litigate her claim against Bank of CA and St. Luke’s alone and obtain a decree binding them alone.  The absent legatee-Ds, not being before the court, are not bound by the judgment, and their property is not affected.

d) Examples of indispensable parties:
i) In an action to determine ownership, title, or right to possession ( all cotenants or joint tenants

ii) In a representative suit by a minority shareholder ( the corporation

iii) Courts are split as to whether in an action to enforce note, lease, or other contractual obligation ( all joint obligatees

e) Notes:  Smedley’s problem here was in part solved by Congress’s promulgation of a rule for nationwide service of process:  28 USC § 2361/Rules 4(e) and 19.

3. Provident Tradesmens v. Patterson (U.S. 1968) – Indispensable Parties
a) Facts:  Dutcher gives keys to his car to Cionci to run an errand.  Cionci goes off on a joyride, bringing along Lynch and Harris.  The car crashes with a truck driven by Smith.  Cionci, Lynch, and Smith are killed; Harris is very badly injured.  Three tort actions are brought:

Case I (state court):  
Estate of S  v.  Estate of C (driver)


H
Estate of L (passenger)


D (owner)

i) Case I(federal court):  
Provident    v.   Estate of C ( uncollectible $50K settl.

(Lynch’s administrator)

So Provident, facing liability to the estates of S & H, looks elsewhere for a fund.  D had a $100,000 liability policy recoverable on two theories:  (1) D might be vicariously liable as C’s “principal” (unlikely); or (2) policy covers anyone driving with D’s permission. 

ii) Case III (federal court): Provident (PA)  v.
 Estate of C

Estate of S (PA)

Lubermans

H (PA)

Provident seeks a declaration that D had given C permission (despite C’s deviation from the permitted route); D is not joined because he is also a PA resident, and his presence would destroy diversity.

The district court finds for Ps, but the appellate court reverses, dismissing the case on for lack of subject matter jurisdiction: D is an indispensable party whose joinder would destroy diversity.

b) Issue:  In the absence of a party who cannot feasibly be joined, must a court dismiss the action rather than proceed without the nonjoined party?

c) Holding:  No.  Under Rule 19(b), a court must examine each case to determine whether, in equity and good conscience, it should proceed without a party who cannot feasibly be joined.  There are four interests to which the court must look:

i) Plaintiff’s interest in having a forum.  Before trial, does a satisfactory alternative forum exist?  At the appellate level, if P has won, she has a strong additional interest in preserving her judgment.  Here, the Ps are prejudiced by having a fully litigated judgment set aside.

ii) Defendant’s interest in avoiding multiple litigation, inconsistent relief, or sole responsibility for a shared liability.  After trial, however, if the D has failed to assert this interest, it is proper to consider it foreclosed.  Here, Lubermans failed to complain at trial of Dutcher’s nonjoinder.

iii) Outsider’s own interest.  A judgment may not be res judicata or legally enforceable as to a nonparty, but that does not mean that a court’s judgment may not affect the nonparty or that a court may proceed without considering the this potential effect.  Here, Dutcher was not harmed by his nonjoinder. If damages are later sought against him personally, he may assert the “permission” defense.

iv) Court’s and public’s interest in complete, consistent, and efficient settlement of controversies.  The P, who chose the forum and the Ds, will not be heard to complain about the sufficiency of the relief obtainable against them.  After trial, considerations of efficiency include the fact that the time and expense of a trial have already been spent.

L. Impleader

1. Rule 14:  A D alleging that a 3rd person is liable to him “for all or part of the P’s claim against him” may implead such person as a 3rd party defendant.

a) Can do so under a theory of indemnity or contribution.

b) Claim must be derivative – 3rd-party P may not claim that the 3rd-party D is the only one liable.

c) The chief purpose of impleader is to assert claims for indemnity, subrogation, contribution, and breach of warranty.
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Rule 14(a) claim:

· procedural req’s met?

d) 14(a):  Once a 3rd party D has been impleaded, he is permitted to make the following kinds of claims:

i) counterclaims against the 3rd-party P, which are either permissive or compulsory depending on whether they arise out of the same T/O;

ii) cross claims against any other 3rd-party Ds

iii)  any claim against the original P arising out of the same T/O

iv) any counterclaim against the original P if the original P has made a claim against the 3rd-party D

v) impleader claims against parties not previously part of the suit if they may be liable to the 3rd-party D for all or part of the 3rd-party P’s claim against her

All of these, except permissive counterclaims, fall within the court’s supplemental jurisdiction – no independent basis of jurisdiction is required.

2. Jeub v. B/G Foods (D. Minn. 1942)

a) Facts:  Jeub (P) sues B/G Foods (D) in Minn. district court for serving spoiled ham; B/G seeks indemnification by joining Swift & Co. as 3rd-party D.  Swift & Co. moves to vacate the ex parte order on the grounds that Rule 14 offers no substantive basis for joinder (is purely procedural) and that under Minn. law, a right to indemnification exists only after the D suffers payment of recovery.

i) Issue is that if Swift & Co. is not brought in, B/G could lose twice:  first against P, then in seeking indemnity from Swift.

b) Issue:  May a party be impleaded in a federal action to determine that party’s indemnification liability to a party-D where the applicable state law provides no right of indemnification exists until the D has lost and been forced to pay damages?

c) Holding:  Yes.  Rule 14 permits impleader of a party who “may be” liable.  It is not limited to rights of indemnity which are presently enforceable. The purpose of the Rule is to determine the rights of all parties in one proceeding, avoiding subsequent independent indemnification actions.  As to Swift’s claim that Rule 14 procedure violates applicable Minn. law, any judgment against Swift may be stayed until B/G has paid or satisfied judgment against it.

d) Erie issue:  The existence of a right to indemnification, a prerequisite to impleader, is “substantive” for Erie purposes.  Thus, the applicable state law of the forum governs, and if the state does not recognize a right of indemnification, Rule 14 cannot create such a right.

e) Notes: Hypothetically, if P could have sued Swift directly, is it appropriate to allow B/G to bring Swift in as an indemnitor, rather than as a joint TF?

Interpleader

3. Statutory Interpleader – 28 USC § 1335, 1397, 2361 (Interpleader Act)
4. Rule Interpleader – Fed.R.Civ.P. 22
	
	Statutory
	Rule 22

	Diversity requirements
	Some pair of claimants must be diverse with each other. (Only statute where Congress authorizes minimum diversity.)
	The stakeholder must not have the same citizenship as any claimant. (Complete diversity)

	Service of process
	Nationwide
	Ordinary rules for federal civil suits

	Amount in controversy
	More than $500 total
	More than $75,000 for each claimant (unless a federal question)

	Must stakeholder deposit amount in dispute in court?
	Yes
	No

	May stakeholder claim that he is not liable to any of the claimants?
	Yes
	Yes


a) Rule interpleader is the only option where the claimants are all from the same state (so long as the stakeholder is diverse).

5. New York Life v. Dunlevy (U.S. 1916)

a) Facts: 

i) Case I (in PA):  Boggs & Buhl (milliners)   v.   Effie Dunlevy (unpaid bill) ( judgment for P, which D basically flees

Gould (Dunlevy’s father) does have a tontine with NY Life (essentially a gambling pool on who will live the longest), now due and payable.  Boggs & Buhl garnishes ED’s interest in the tortine & serves Gould with notice.  Gould denies having assigned the interest to ED, the insurance co. asks the court to figure it all out via an interpleader action (this is after Case II begins but before judgment), and the court finds for Gould.

ii) Case II (in CA):  ED   v.   insurance co. ( judgment for P

On appeal, NY Life claims that Case I precludes the finding in Case II.  ED replies that the interpleaader action was not binding on her because the court did not have PJ over her.  NY Life counters that because the PA court had PJ over ED in Case I, it had PJ over her in the action to satisfy the judgment against her.

b) Issue:  Must a court have personal jurisdiction over parties in an interpleader action?

c) Holding:  Yes.  Because the PA court had PJ over ED, they would have continued to have jurisdiction over her through the garnishment proceedings.  But the interpleader action was not really part of any garnishment proceeding – the issue of which party had the right to the insurance money was totally different.

d) Effect:  Shortly after this decision, Congress passed the Federal Interpleader Act:

i) Nationwide service of process to reach all claimants

ii) Venue is proper in any judicial district to which one or more of the claimants reside

iii) Jurisdictional amount is $500

Pan American Fire v. Revere (E.D. La. 1960)

e) Facts:  P sought to interplead all parties (present and potential claimants) to a multicar accident who were seeking to collect against the holder of the insurance policy.  P deposited a bond in the full amount of its policy limits of $100,000, then alleged that it no longer had a further interest in the insurance proceeds and was a disinterested stakeholder.  P also denied liability towards any and all claimants.

f) Issue:  Can an insurer interplead all claimants to the proceeds of a liability insurance policy in the federal courts?

g) Holding:  Yes.  Fed.R.Civ.P. 22 and the Federal Interpleader Act have ended the necessity of distinguishing between a strict interpleader, where the P is a disinterested stakeholder, and a bill in the nature of interpleader where the P is itself a claimant.  The only equitable ground necessary for interpleader is exposure to double or multiple suits on the same claim.

i) Each claimant can have a full opportunity to prove her case before a jury, reserving to the court of equity only the task of apportioning the funds between those who are successful if the aggregate of the verdicts > insurance proceeds.

6. State Farm Fire v. Tashire (U.S. 1967)

a) Facts:  A Greyhound bus collided with a pickup truck in CA, killing 2 passengers on the bus and killing the truck driver and 34 others.  State Farm, the insurer of the truck driver, brought an interpleader action in OR federal court, paying its $20,000 policy limit into the court to require all claimants to establish their claims against the truck driver in this proceeding and no other

b) Issues:
i) Must the insurance company wait until persons asserting claims against its insured have reduced those claims to judgment before seeking to invoke the benefits of interpleader?

ii) May a district court, through interpleaader jurisdiction, compel all of the tort Ps, even those whose claims are not against the insured and could not be satisfied out of the insurance proceeds, to litigate the case in a single forum of the insurance company’s choosing?

c) Holding:  No and no.

i) The 1948 revision of the Judicial Code removed whatever requirement there might have been for an insurance company to wait for judgment on the claims.

ii) But, the purpose of interpleader is to control the allocation of a fund among successful tort Ps, not to control the underlying litigation against alleged TFs.  Interpleader does not permit the tail to wag the dog:  the insurance co.’s interest in this case is protected when the court restrains claimants from seeking to enforce against it any judgment obtained against its insured, except in the interpleader proceeding itself.  

d) Effect:  Where the stakeholder initiates the interpleader, the adverse claimants can, and usually do, file cross-claims against each other to obtain a judicial determination of their respective rights in the fund or property impleaded. 

Intervention

7. Rule 24(a) – Intervention as of Right:  Where you will be harmed (without being precluded), an unrecoupable interest and  a right to intervene whether or not the parties want you.  

a) TEST:
i) An interest in the transaction – need not be an economic interest.

ii) Impeded in protecting this interest by resolution of the action.

iii) Interest is currently inadequately represented.

b) Many courts hold that 24(a) triggers ancillary jurisdiction (no independent basis of jurisdiction required), but (BN asks) how can this be if Rule 19 doesn’t?  An asymmetry there.

i) Advocates say that if Rule 19 triggered ancillary jurisdiction, P could just sue whomever she liked and then bring in nondiverse Ds via joinder, defeating the purpose of diversity jurisdiction.  In comparison, intervention is not under the control of the parties.

c) Denial of a 24(a) motion is appealable.

8. Rule 24(b) – Permissive Intervention:  As a matter of discretion, judge may let you in, especially if stare decisis would have a strong impact on your rights.

a) Does not trigger ancillary jurisdiction.

b) Denial of a 24(b) motion is not appealable.

general interest





24(a) unrecoupable interest












24(b) stare decisis






preclusion

9. Smuck v. Hobson (D.C. Cir. 1969) – Intervention as of Right
a) Facts:  

i) Hobson v. Hansen – class action on behalf of black and poor children against the Bd. of Ed., alleging violation of constitutional rights to equal education ( judgment for Ps, Bd. of Ed. chooses not to appeal.

ii) Hansen (D), the superintendent, resigns and Smuck (D), one of the dissenting Bd. members, file notices of appeal.  Hansen (D) and a group of parents file motions of intervention.

b) Issue:  Do federal courts allow intervention after the initial judgment when the party has an interest to be protected, denial of intervention would impair the party’s ability to protect the interest, and the party is not adequately represented by others?

c) Holding:  Yes.  

i) Hansen, who resigned following the initial judgment, has no interest that will be affected by the appeal and therefore can neither appeal nor intervene.

ii) Smuck, as a member of the Board, has no separate interest as an individual and cannot appeal.

iii) The parents’ motion, however, requires an examination of the requirements of Rule 24(a) – Intervention as of Right, which has 3 requirements:

(54) The potential intervenor must have an “interest” in the transaction.  This need not be an economic interest, and this requirement is merely a prerequisite, not a determinative criterion.  The parents’ interests satisfy.

(55) The potential intervenor must be impeded in protecting his interest by the action.  This is also satisfied.

(56) The potential intervenor’s interest must be inadequately represented.  Although the Board may have represented the parents adequately at trial, the decision not to appeal may not have.  The Board’s desire to avoid publicity, costs, etc., could have conflicted with the parents’ interests.

iv) The parents are permitted to intervene to pursue resolution of their interests:  that the school board be free to exercise the broadest discretion constitutionally permissible in deciding upon educational policies. 

10. Atlantis Development v. United States (5th Cir. 1967) – Stare Decisis as a Basis for Intervention
a) Facts:  P lay claim to some offshore submerged reefs and began developing them for commercial use.  Another group of corporations attempting to obtain a permit form the Army Corps of Engineers to develop the reef. P found out and notified the U.S. of its claim.  The government brought an action against the other corporations, and P sought to intervene and argued that the government had no territorial jurisdiction, dominion, or ownership over the reefs.  P also filed a cross-claim against the corporation defendants for trespass.

b) Issue:  Should intervention be allowed when, as a practical matter, the disposition of an action will impair or impede the intervenor’s ability to protect its interest?

c) Holding:  Yes.  P has an interest relating to the subject of the U.S.’s action and even though P wouldn’t itself be bound by the judgment of the original action, as a practical matter its rights would be decided because of the effect of stare decisis on the original action.

i) The U.S. contended that P should not be allowed to intervene because it could not possibly win.  The merits of the case are not to be decided at the pleading stage when it appears that there is any merit to the claims, and the intervenor is not to be quickly denied its day in court. 

M. The Modern Class Action

1. Background

a) A long history of “representative actions” – a way of marketing the idea that it is fair to impose preclusion on a set of parties linked by a sufficiently strong interest where one of their number has had a full and fair day in court – “virtual representation.”

b) Class actions extrapolate principles of representative democracy (people via their legislature) into a judicial forum.  How does this reconcile with our strong prejudice for the conceptualization of each person as a finite being? Does it present problems beyond those of representative democracy?

2. Definition of “class”:  Some conflict as to whether a class is considered to be an entity in itself (like a corporation) or a group of its members (like a mass joinder).

a) Jurisdictional amount rules (Zahn) imply an individualist conception of class (class as a collection of people):  each member must satisfy the jurisdictional amount.

b) Citizenship rules imply a conception of class as a thing:  citizenship of a class is that of its named representative.

Requirements – 7 affirmative findings necessary
c) Two general conditions developed by the courts
i) Must be a class (an ascertainable group that claims to be injured).

ii) The class representative must be a member of the class (a standing requirement).

d) 23(a):  4 preconditions
i) Numerosity:  Class must be so large that joinder is impracticable.  (Is this necessary?)

(57) If < 25 members, numerosity is usually lacking; if > 40 members, usually satisfied; if between 25 and 40 variables such as geographic dispersion and size of individual claims is important (joinder is impracticable where claims are small).

ii) Commonality:  Must be a question of law or fact common to the class.  (A risk of preclusion later on?)

iii) Typicality:  The representative’s claims must be truly representative.  (No internal conflict?)

iv) Adequacy:  Both the representative and her counsel must be prepared and able to fight the battle for everyone.

(58) Is representative herself adequate?

(59) Is her lawyer adequate?

(60) Is the class beset by internal antagonism?

e) 23(b):  categories of class actions
i) 23(b)(1) – the “Prejudice” CA – would individual actions cause prejudice that can be avoided through the CA device?

(61) 23(b)(1)(A):  “Incompatible standards of conduct” for party opposing class – D may be whipsawed by litigation in which outcomes are different (insurance co.) – prejudice to non-class party.

(62) 23(b)(1)(B):  “Substantially impair or impede” ability of class members to protect their interests – Outsiders’ rights may be so impaired that a Case II will not be able to fix things (limited fund) – prejudice to class members.

Inasmuch as 23(b)(1) essentially provides an alternative to 19/22/24, it is in a sense the D’s class action.

ii) 23(b)(2) – Suits for Injunctive or Declaratory Relief in civil rights cases (employment discrimination, consumer, or environmental cases) – a common legal violation aimed at large numbers of people.   D’s conduct need only be “generally applicable” to the class; there is no requirement that the conduct be damaging or offensive to every class member. 

iii) 23(b)(3) – the “Damages”/Mass Tort CA – only tie among class members is claim to have been injured in the same way by D – commonalties more important than what might divide them (a very “soft” idea). Two special prerequisites:
(63) Questions of law or fact must predominate over any questions affecting only individual class members.

(64) The court must find that a CA is superior to other available methods for fair and efficient adjudication of the controversy.

Rule 23 lists four factors a court should examine in making these determinations, but different courts have different standards, which leads to a lot of forum-shopping.

f) 23(c):  Notice/Opt out/Ability to intervene severally – mostly applying only to 23(b)(3) actions

i) Perhaps most importantly, Ps must pay for “the best notice practicable under the circumstances, including individual notice to all members who can be identified through reasonable effort” in (b)(3) actions, which often makes, say, a (b)(2) action, which has greatly reduced notice requirements, attractive on the costs front.  But is it fair?  (BN thinks (b)(2) notice requirements present procedural due process questions.)

g) 23(c):  Certification – With mass tort cases, it is partial class certification is possible, that is, certification as to a single issue, expressly allowed by Rule 23(c)(4)(A).  Thus certification may be appropriate as to liability or at least portions of liability (e.g., was the product “defective”?) even where not appropriate for damages.

h) Consolidation:  Cases from across the nation may be consolidated into a single district for pretrial purposes, as authorized by 28 USC § 1407 (see In Re Multidistrict Litigation).

i) 23(e):  Settlement – Any settlement of preclusive effect must be reviewed and approved by the court.  It is not clear what degree of notice, opt-out, etc. is required.

i) Should a guardian ad item be appointed to represent the interests of the class during settlement (given the attorneys’ financial interests)?  Keep in mind that if one is, it is the class who pays.

j) Attorneys’ Fees:  2 ways to calculate

i) Lodestar:  hourly billing, fees if class wins (civil rights actions often take this form)

ii) Contingency/percentage:  creates enormous entrepreneurial incentive, but for every windfall, many total losses

3. Hansberry v. Lee (U.S. 1940)

a) Facts:  Involves a real covenant running with the land forbidding sale/transfer to nonwhites without the signatures of owners of 95% of the land to be valid (obligation “embedded” in the land itself).

i) Case I:  P v. D ostensibly hoping to sell to a black purchaser (in fact, probably a collusive action) ( a declaratory judgment that covenant is good, which then becomes res judicata as all landowners

(65) If collusive, was this an “actual adjudication”?

ii) Case II:  Lee v. Hansberry (black buyer) + white seller

(66) NB:  several years before Shelley v. Kraemer (1948)

(67) Many of these cases involved Rule 19 issues – obligated to join purchaser (P would often sue only white seller)? and Rule 24 issues – can purchaser intervene?

Hansberry claims that he is not bound by the res judicata effect of Case I, not having been a party, and turns up evidence that only 54% of landowners actually signed the covenant  – trial court holds that unless Case I is set aside or reversed, it is binding on all class members, including Hansberry (as successor in interest to white seller).

b) Issue:  For a judgment in a CA to be binding, must all of the members of the class be adequately represented by parties with similar interests?

c) Holding:  Yes.  

i) The IL Supreme Court found that Case I may have been “wrong,” but it was not fraudulent/collusive, and therefore has preclusive effect.  The Supreme Court is bound by IL’s determination of its own state law, so it  turns to the due process clause.

ii) The class action is an exception to the general rule that only parties receiving notice and an opportunity to be heard are bound by the resulting judgment.  It is sufficient if they are adequately represented by a member of the class with a similar interest. But Hansberry was not adequately represented by the class of landowners in Case I.  Their interests were not similar enough to even be considered members of the same class.  Moreover, since only 54% of landowners signed the covenant, there is no way to assure that the D’s interests in Case I really stood for the white landowners’ interests.

d) Notes:  Hansberry sets the stage for the modern class action – where there is no such built-in division of interest among the group, no limit to how many the representative can stand for.

e) 4 Limitations that will tell you if rep. is fair:
i) Exit:  if you don’t like your rep., don’t have to stay

ii) Notice: without notice, can’t have exit

iii) Voice:  legitimacy turns on extent to which represented can communicate to representative
iv) Loyalty:  Rep. must have an undivided loyalty to class (problem of the entrepreneurial lawyer, d/b/a ambulance chaser, and the profit motive)

BN:  Most concerns over the moral legitimacy of class actions can be addressed by these points ((i) – (iii) being more or less technical, (iv) is the stickler). 

4. Wetzel v. Liberty Mutual (3rd Cir. 1975)

a) Facts:  Claims adjusters and claims reps do the same job, but the former are men and get paid more.  Claims reps’ lawyers bring a 23(b)(2) class action, seeking both damages and injunctive relief.

i) Generally, 23(b)(2) provides only injunctive relief – one of the reasons for the reduced notice requirements is that money isn’t involved.

Liberty Mutual institutes new policies, so that the request for injunctive relief is dropped and only a damages claim remains.  How can this still be a 23(b)(2) action?  Recertify?

b) Holding:  Court concludes that at the beginning of the case, injunctive relief seemed the thing, and that’s what counts.

i) Issue is whether at the time of certification it was reasonable to anticipate injunctive relief – recertification is discretionary.

ii) More controversial:  Court concludes that damages “incidental to the grant of equitable relief are sufficiently integrated into the decree” (BN) and may be sought in a (b)(2) action, even though here the damages are incidental to a “ghost” of an injunction.

c) Notes:  Besides recertifying, judge could have ordered additional notice per 23(c).

5. Phillips Petroleum v. Shutts (U.S. 1985) - Redux

a) Holding:  Permits personal jurisdiction over class plaintiffs as long as (1) notice and (2) an opportunity to opt out are provided, but holds in effect that silence = consent – a nonresponse results in a binding judgment.  NB that this is not 23(c) notice, but due process notice.
i) In terms of notice expense, Shutts can eliminate much of the advantage of certifying under 23(b)(1) or (b)(2).

b) Court distinguishes between the burdens and concern of those acting in the nature of a D (dragged in with risk of losing $) and of a P (opportunity to receive $).  Is this an arbitrary baseline? Don’t Ps also run the risk of losing a valuable COA?

c) How can you satisfy 23(a) or 23(b)(3)’s common question of law/fact requirements if you know you can’t apply the same law to all members of the class?  The certification of subclasses is only a partial, and very complicated, solution.

d) Two possible solutions:

i) A congressional mass tort adjudication statute (the Court basically begged Congress to do this in Amchem), promulgating a single national rule – but we’re in a states’ rights sort of place right now – don’t states have the right to act as “laboratory for the nation?” (Brandeis)

ii) Permit federal judges to create a national choice of law rule for the particular case (would modify Klaxon and give federal courts more choice of law – is this Constitutional?)

6. Cooper v. Federal Reserve (U.S. 1984)

a) Facts:
i) Case I:  P class v. D  in a 23(b)(2) action alleging employment discrimination ( verdict for D, no pattern and practice of discrimination

(68) During trial, several would-be intervenors are turned away

ii) Case II:  Individual class members v. D alleging individual discriminatory acts

b) Issue:  Does Case I preclude Case II? (Presumably the whole point of the CA for D.)

c) Holding:  No.  The individual claims are different from the claim litigated in Case I.  What was “actually and necessarily adjudicated” in Case I was the lack of a pattern and practice of discrimination, not the validity of individual cases of discrimination.

d) Notes:  Is it possible that the Ds were talking about claim preclusion, and the Court responded about issue preclusion?  What sort of preclusion to which the Court is referring is never specified.

7. Amchem v. Windsor (U.S. 1997)

a) Facts:  3 sets of Ps:


i) Ps and Ds (and courts) desperately want to settle, but it is unfair to go forward without the symptomatic and asymptomatic Ps (who are Rule 19/20/24/what have you parties), and Ds will never agree to settle unless those possible claims are merged/extinguished.

ii) So Amchem splits off inventory Ps and drafts a settlement agreement contingent on (1) a Rule 14 motion against he insurance companies for at least partial coverage and (2) a Global Settlement is reached resolving potential claimants.

iii) This would be a “Settlement Class” only – case can’t be litigated, class can’t even be served – idea is to negotiate a settlement and ask judge under 23(c) to certify its fairness, making it binding and preclusive.

iv) Agreement provides for a fixed schedule of payments based on certain symptoms/conditions as they manifest, but:

(69) Some symptoms are left out (no current medical link to asbestos exposure), and agreement does not permit their addition should medical science progress; and

(70) No inflation provision.

Agreement does, however, provide notice and a generous opt out clause.

b) Holding:  Supreme Court blocks the settlement from going forward.  Why?
i) Negotiation on behalf of symptomatic and asymptomatic Ps is being conducted by lead lawyers working for inventory class.  On the one hand, they are the most knowledgeable, but on the other hand, their fee depends on working out this settlement, which raises questions of adequacy of representation.
ii) Conflict between symptomatic Ps – who have the information necessary to make the decision to opt out and to judge whether this is a good deal – and the rest of the exposed world.

(71) The opinion does not address how it is possible to “notify” people who don’t know they are the parties needing notification.

iii) No such thing as a settlement-only class, subject only to 23(e) “fundamental fairness” standard – a class is a class is a class.

iv) Court holds that you do have to address 23(a) requirements, but don’t have to “pretend” case is going to trial – i.e., the fact of the proposed settlement can be taken into account, usually (but not always) in favor of certification.

v) This class can never meet 23(a) requirements – at the very least, the lack of medical science/inflation provisions present an insurmountable conflict of interests between the symptomatic and asymptomatic Ps – a Hansberry problem.

c) Notes:  Could this last point be addressed by splitting the settlement class?  Maybe , but it would be exponentially more difficult to reach an agreement, and the notice problems remain.

IV. TRIAL

N. Jury Trial

1. Why do we care about Judge v. Jury?

a) Deeply embedded in our legal culture is the notion that it must affect the outcome in some way (see Byrd).

2. 7th Amendment guarantee to a jury trial (with parallels in most states) is clearly historically driven:  anything that would have been tried before a jury in 1791 in the courts of Westminster may be tried before a jury today.

3. 1791:  law courts had juries, equity courts did not

a) If it’s money damages, probably sounds in law

b) If it’s injunctive relief, probably sounds in equity

c) If P is seeking both:

i) Up until Beacon Theaters, depended on the judge’s conception of how she was functioning – as a judge in law or as a judge in equity.  Under Rule 42, judge could sever claims and equity claim first to a final judgment that would become issue preclusive as to the claim in law (SJ for claim in law).  This tended to really “wipe out” the jury trial – if no contested issues of fact, no need to call a jury.

ii) Beacon Theaters reversed the order:  law claim is tried first before a jury, and the resolution becomes issue preclusive as to the equity claim.  This creates a practical problem for Ps seeking speedy relief in the form of an injunction, hence the emergence of the preliminary injunction, which has no actual preclusive effect, but often encourages D to throw in the towel.
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