CIV PRO SPRING OUTLINE – NEUBORNE, SPRING 2000

WHAT LAW GOVERNS?

I. 
Intro


A.
Generally



1.
Horizontal choice of law‑‑which state's law to apply


2.
Vertical choice of law‑‑federal law vs. state law

B.seq level2 \h \r0 
Summary of current rules



1.
Federal questions‑‑federal judges are the final authorities of federal law


2.
Diversity‑‑federal judges must defer to state law (including state court rulings)



3. 
Fed Rules of Civ Pro are presumed procedural
C. Overview of Const’s allocation of lawmaking authority

a. Const sets out lawmaking power that’s supposed to occur each day w/in the states – who can allocate this power however they want.  

b. Statutes were rare in 19th Cent, but are very common in 20th.  

c. National gov has enumerating power so that Congress can’t make any law unless it can point to sumn in the Const… & if there’s that power, there’s a supremacy law that lets the nat gov trump state power.  (Ex: Commerce Clause – uniform rules governing interstate flow of commerce.)

d. Can we have judge-made fed law, or does all fed law hafta come from statutes & construction of the Const? 

D. If Sup Ct thinks statute’s wrong, U go to Congress.  All law’s equal, whether it comes outta judge’s or legislator’s mouth.  There’s a sep of power prob – U don’t ask crts, U ask Congress, to make mistake when crt misconstrued statute.

E. Stare decisis
a. most nations don’t use stare decisis (so that bad judgments aren’t locked in.)  why do we use stare decisis?  

1. ensures uniformity
2. decreases litigation & judge shopping, since U know what law is

3. predictability & reliance.  

2. can be stare decisis for 

1) Const cases (need flexible thry of stare decisis here so U don’t hafta correct Const very much thru amendments)

2) common law (want harder stare decisis rule so people rely on it but U still want some flexibility so law can grow. Common law is a single body of norms so everything is open to game).

3) statutory cases (want rigid stare decisis to give strong guidance to people of what to do.  You rely on statutes for guidance.  If the legislature doesn’t change it, then the court shouldn’t.  If the language is ambiguous, the judicial construction should be firm.)  This brings us to Erie.
F. Substantive law=pertains to rights & interests of parties & cause of action may be based upon.  

G. Procedural law=pertains to process of carrying out lawsuit 

II.
Horizontal conflicts of law b/w & among states


A. 
Allstate Ins. v. Hague (1981): 



3.
Facts




a.
Husband (lives in WI) purchases car insurance in WI.




b.
Husband works in MN and drives there from WI.




c.
Husband is killed in an accident in WI




d. 
No parties had insurance, except decedent, who owned 3 cars w/$15,000 uninsured motor insurance on each car.  Some states let U stack policies.  WI doesn’t, but MN does.  



e.
Wife moves to MN & sues Allstate in MN forum (which allows stacking & more payment)




d.
MN court applies MN law.



4.seq level3 \h \r0 
For a State's substantive law to be selected in a constitutionally permissible manner, that state must have a significant contact or aggregation of contacts creating state interests, such that choice of its law is neither arbitrary nor fundamentally unfair.

3. Arguments: 

a. Widow: 

i. MN has interests: decedent commuted for many yrs (so MN has interest in his coverage due to his phys presence), the insurance covers driving (much of which he did was driving in MN), she’s now a legit Minnesotan (so MN has legit interest in her winning)

ii. subjecting yourself to personal JD of the forum makes you vulnerable to the laws of the forum (did business there)

b. Allstate: 

i. WI law should be applied & MN ct should use horiz choice of law decision 

ii. MN interests are outweighed by WI’s interests.  Accident happened in WI (decedent was citizen of WI, when he bought policy he bought it as a non-stacking policy, and it looks like widow moved to MN intentionally (improper motive?).  MN has some interests, but they’re dramatically outweighed by WI interests.)

iii. Allstate couldn’t foresee that they were selling policies that’d be governed by MN stacking law.

4. Held: Sup Ct affirmed MN ct’s application of its own state law.  

a. very liberal test: if a state has sovereign interest in applying its own law, it can pursue that interest even if it displaces the sovereign interest of another state 
b. interest must be at least minimal & reas., & MN was here.  

B. 
Phillips Petroleum Co. v Shutts (US 1985) other side of Allstate; today’s law on horiz conflict


5.
Facts




a.
Class action of gas royalty owners suin for K breach – underpayment.  99% of gas leases and 97% of the class have no connection with Kansas - class w/LA, TX, & KS Ps suin Phillips.  



b.seq level4 \h \r0 
brought in Kansas state court



6.seq level3 \h \r0 
Contacts: 

a. Nature of class actions is such that whatever the court in KS does will have res judicata effect on all members (in-state and out) of the class.

b. Phillips argues no minimum contacts exist between all the plaintifs and the forum state in order for the state to assert personal JD.  Wants requirement to be opting in
c. Held: 
a. State can have JD over absent Ps in class action even if Ps have no state contact – Ps not in need of protection from unfair forum (don’t even hafta be in class)

b. For KS to have proper JD over Ps outside KS, need notice + opportunity to opt-out to get consent
c. Opt-in is not required because of procedural safeguards which ensure adequate representation & that absent P is not faced with any "burdens"  

d. Likely that if class was made of Ds, consent couldn’t be construed from mere silence



3.seq level3 \h \r0 
Choice of law

a.
the horiz prob is an invitation to use in personam JD.  P can choose JD & thus the place w/best law for him.  

b. 
Arguments: 

1. Phillips makes same argument as made by D in Allstate.  Phillips thinks KS law shouldn’t trump Ks w/litigants in LA & TX.  It wants to apply LA & TX law to those states.  

2. PS make policy argument that class actions should be governed by just 1 law.  Does KS fulfill Allstate test of having some interest in the other states that those state laws should be applied?  

c. 
forum state said they’ll apply their law.  Sup Ct said U can’t do that – law must be applied to each P according to wherever they’re from

d. 
Mere provision of forum does not constitute sufficient affiliation to apply the forum's law.





(1)
Conceptualization of class as a giant Rule 19 joinder of parties as opposed to an representative entity (such as a corporation)





(2)
But see Allstate v. Hague (above: suit filed in Minn & Minn law applied though decedent lived/died/insured in Wisc)

e. 
Only time that Sup Ct said a state ct may not apply it own law to a transaction…cuz KS didn’t have plausible policy argument (some policy link to KS sovereign than simply efficiency in adjudicating case over non-KS resident Ps.)  Case gets remanded back to KS (It’s always this two-step process.  This is the horizontal conflict of governance.  

f. 
KS applies law of other states & notices those laws are similar to KS law, so it just applies KS law cuz it’s not conflictin w/laws of TX & LA.  

g. 
Case leads to breakdown in foreseeability of which law may govern your transactions. When court says in personam jurisdiction, it’s also saying choice of law.  Controlling one really polices the other.




h.
Can Congress make a statute so that a federal judge sitting in diversity, pursuant to a federal statute, may apply only one forum's law





(3)
Is Erie constitutionally or legislatively based?

III. 
Vertical conflicts of law b/w states & fed gov – Diversity cases



--Sum: 
SOL - state

Conflicts - state

Jury - federal

Injunctive remedies – federal

A.seq level2 \h \r0 
Swift v. Tyson (US 1842): K case; a common law case


1.
Facts




b.
NY resident (Tyson) gives an IOU to purchase land from ME speculator




c.
ME speculator assigns the IOU to a bank (Swift)




d.
ME speculator did not have the land




d.
Swift sues NY resident upon the note



2.seq level3 \h \r0 
Factual Argument




a.
Tyson‑‑fairness of the underlying transaction.  NY case law, where fraud is defense to IOU, would have ruled for Tyson.  But Swift would win in ME, where Tyson would hafta pay him if he got IOU w/o knowing about fraud.



b.
Swift‑‑certainty in commercial dealing.

c.
Couldn’t get in personam JD over Tyson in ME in 1841 (would need phys presence there) so Swift asks NY fed ct to apply ME law.  

d. 
If NY fed & state cts both hold difft ideas of justice, will be serious vertical conflict.  

e. 
Ct held says that Fed. Judges are as free as State Judges to develop the common law.  Then the fed court and the state courts would each be bound by their own precedent.  If they are all equal as judges, how come only some of them may search out the “true” common law?



3.seq level3 \h \r0 
Heart of the procedural argument is the construction of the Rules of Decision Act (from Jud Act of 1789), now 28 U.S.C. §1652 




a.
"The laws of the several states . . . shall be regarded as rules of decision in civil actions in the courts of the United States".  Two possible constructions






(a)
Statutes & Constitutions (positive law)






(b)
Case law (common law)

4.seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 
Held: US laws meant positive law (statutes)  

a. Narrowly construed the Rules of Decision Act so as to include only statutes & constitutions, not case law, cuz ct decisions often reversed, reexamined, qualified by cts themselves.  Judges can always be overruled by a statute.
b. Was the law for 100 yrs til Erie (1938). 

5. Context of case:

a. Judges were responsible for finding “the truth.”  Judges do not create law (such as a legislature)‑‑they reason from abstraction of pre-existing principles.  Fed judges should have the same power that state judges do.
b. Fed gov wanted more uniformity/stability in interstate commerce.  In Swift, this meant national commercial standards (Modern day ex: UCC)  In other words, to promote uniformity of law throughout US, Swift had prevented uniformity in the administration of the law of the single state

B.seq level2 \h \r0 
Black & White Taxicab nightmare



1.
Facts: Black & White Taxicab, originally incorporated in KY, reincorporates in TN and signs an exclusive solicitation agreement with the railroad.  Sues Brown & Yellow taxicab in federal court using diversity to get declaratory relief‑‑an injunction to prevent Brown & Yellow from solicitation.



2: 
KY state law, which forbids exclusive solicitation agreements between railroad and cab company, would hold B&W Co. as winning, but fed ct would make B&Y Co. win.  



3. 
Held: Federal judge, using federal "common law," issued the injunction.

4. 
May be argument to overrule Swift, cuz S1359 holds U can’t improperly create diversity.  But it doesn’t get rid of prob that tons of people have true diversity JD.  

5.
Led to criticism of Swift - showed that by manipulating diversity JD you could avoid the state’s laws.

C.seq level2 \h \r0 
Erie R. Co. v. Tompkins (US 1938): Tort version of Swift; a common law case 

  

1.
Facts: P (PA citizen) was walking along the train tracks in PA when he was hit by




train object‑‑probably open door.  D is RR (NY citizen).  P’s arm is severed.

2. 
We give to the judges of every state tremendous power to choose the rule that will apply in their JD (horizontally).  
a.
The standard of care is what determines who wins uncertain cases.  Defining the nature of the burden is important.  
c. 
PA common law-- person walking beside the tracks is a trespasser, and RR is liable only when grossly negligent.



d.
Fed "common" law‑‑simple negligence (exists when P is hit by something protruding from the train & simple negligence is enough for liability)
e. 
P sued in NY Federal Court in diversity so judges can search for best common law principles.  




(1)
NY would have applied PA law (cuz of horiz respect for it) and P would have lost





(2)
Federal Court applied fed common law and P won (simple neg exists simply cuz you’re hit while walking.)

f. 
Congress has the power to regulate interstate commerce; the courts don’t.  Erie is usually portrayed as a federalism case (a vertical issue between states and the union), but it’s actually a separation of powers case (a horizontal issue between Congress and courts).



3. 
Held: 

a. Overruled Swift, cuz Swift had polit & soc probs.

a. Research had indicated that founders’ understanding of “laws of the several states” meant common law as well as statutory law.  Therefore Swift got the congressional intent wrong.  

b. Swift doesn’t really work.  They thought it would foster judgments made by federal judges that would be accepted by the states.  They hoped that federal common law would emerge as superior so that states would adopt it and a single uniform law would appear.  As hopeful as the experiment was, it didn’t work.  State judges wouldn’t give up their own laws.  

c. Swift evolved into an instrument of discr. against in-staters & in favor of out-of-staters (cuz outta stater can choose to be in 1 forum or another, but in-stater just has 1 choice – are more options to out-of-staters.)  This came partly from range of people allowed to use diversity JD.

d. Gave fed ct the power to give rules reserved to the state sovereign.  But Fed Jud Act of 1789 requires that fed crts apply state law for their decisions, except where some fed law is controlling.  There’s no fed common law.

e. Swift elevated what the legisl did over what the cts did.  Erie said this is wrong: legisl & cts are equal exercises in sovereign law that all must follow as the law.

b. 
State law incl. statutory & case law.

c. 
State substantive law (incl. choice of law) rules. Processing cases on a mass level in federal court becomes impossible if substantive law is not uniform.  Fed court must apply state conflicts law rules.  



4. 
Philosophy:

a. Congress gave cts personal JD, & said, “Be a judge.”  Adjudicating cases requires the application of common law – this is what judges do.  

b. this argument assumes that there is a body of logical principles and cases called the (common) law.  Judges have a duty to find it, nurture it, respect it.
c. Debate between natural law (what is just or unjust…there are no external principles…law is just what is) and modern day positivism.  Modern model of legal realism:
a. By recognizing variation in the law, the Supreme Court is accepting the idea that no one rule can be thought of as somehow "natural." 
b. We see the law after Erie only as an imposed order, a response to political and social tradition and not something sent from heaven.
c. The law can change; the law can vary from place to place.  In these changes and variations, the law, like any other social product, reflects the persistent conflicts and contradictions with the society.
d. Judges are adjudicators of social policy.
d. If we’re not asking the question of realism vs. natural law, if we’re not talking philosophically but functionally, why do we have law?  For respect for individual choice, democratic decision.

a. Pre-event (guidance education): Law can be a pre-event guiding factor to inform people about what will happen in the event of certain occurrences.

b. Post-event: (consequence education): Law steps after event & tells us how to react & restore harmony, by compensating, rectifying or shifting the loss to the one who should bear it

c. Erie & Swift neglect the pre-event fulfillment of the law.  If federal law is tougher than the state (as in Swift, risk-averse people will follow federal law, ousting the regulatory power of the states.)  Hurts the educational role of law.  Response: fix it by statute…

d. If fed common law had stricter standard than state law, people went by fed law, though there’s now no more fed common law.  Statute would codify stricter fed standard so there’s not this ambiguity.  



5.seq level2 \h \r0 

seq level3 \h \r0 
"Discrimination" between in-state and out-of state defendants




a.
Generally





1.
Elimination of forum shopping




2.
Synchronization of the outcome



b.seq level3 \h \r0 
Vertical choice of law/forum

1. Before Erie, in-state litigants had only one choice of law while out of


state litigants had two (remember possibility of removal) 
2. After Erie, decision to litigate in federal court will not impact choice






of law (See Klaxon)

6. 
To decide whether fed judges should apply their own common law or the state’s law, look to the Rules of Decision Act (1789: in diversity cases, the state law trumps unless there is something in the constitution/statute that says otherwise.)

a. judge w/only 2 kinds of power—statutory & constitutional construction.  Look to Erie for the burst of judicial activism.  They found other ways for creativity.  Federal “common law” has become “constitutional law.”

b. Rules of Decision Act not being applied unconstitutionally in this case, but in lotsa cases, there will be a federal common law rule that will trump the state laws in which no federal issues are involved (ie diversity JD cases).  


7.seq level3 \h \r0 
Horizontal choice of law/forum was not addressed in Erie




a.
Out-of-state D: "Discrimination" still exists.  D can use the law of his state of citizenship by waiting to be sued.  Or, he can seek a declaratory judgment to bind another party to the law of that party's home state.




b.seq level4 \h \r0 
Out-of-state P: Only available forum is the forum of the out-of-state D.



8.seq level3 \h \r0 

seq level4 \h \r0 
Were there other solutions to the discrimination as elucidated in Black & White?




a.
28 U.S.C. §1359‑‑Forum shopping elimination statute.




b.
Using principle place of business as the test for diversity of parties




c.
Allowing Ds to remove when sued in their home state.  Normally, Ds can only remove if they’re outta state.



9.seq level2 \h \r0 
Result in Erie is compelled by the Constitution 

a. “Congress has no power to declare substantive rules of common law applicable in a state . . . Supervision over either the legislative or the judicial action of the states is in no case permissible except as to matter by the constitution specifically authorized or delegated to the United States" (378).  Is this dicta?


D. 
Guaranty Trust Co. v. York (US 1945)

1. 
Facts: 

a. Bank lends $ to a company but was also a trustee of bond holders – conflict of interest, because strongly safeguarding bond holders’ interests poses risk to company, in which it has an interest.  Bank just goes ahead and carries out both without telling anyone.  Years later, bond holders sue for breach of fiduciary duty in fed ct under diversity.

b. Strong rule in state courts that litigation against banks must be brought within 6 years of the transaction.  SOL had run out when York sued.  NY state court would have dismissed this case.  But under federal law, where a fiduciary obligation is breached, the breaching party will be held to a very strict set of rules.  For one, SOL doesn’t run out as long as injured party acts within reasonable time after finding out about breach.  

c. NY law will govern the fiduciary obligations.  Only q is, how long does injured party have to sue after the breach occurs?  Is conflict b/w NY and federal laws.



2.
Rule at issue




d.
Length of time represents





(1)
Staleness of the claim


(2)
State's desire for repose/finality 

b. 
Statute of limitations 

(3)
Effects how people behave prior to the event (may not think you’ll be discovered, or even if you are discovered, you may not be sued…but may be theoretically affected).





(4)
Effects how people behave after the event





(5)
Shorter statute of limitations creates riskier behavior

c.seq level4 \h \r0 
It’s immaterial whether SOL are considered substantive or procedural (SOL & conflicts of law are substantive, cuz they determine who’ll win. Procedural law won’t affect pre or post event behavior.  Is damages rule procedural?)



3.seq level3 \h \r0 

seq level4 \h \r0 
Held: Outcome determinative test (OD)
a. "In all cases where a federal court is exercising jurisdiction solely because of the diversity of citizenship of the parties, the outcome of the litigation in the federal court should be substantially the same, so far as legal rules determine the outcome of a litigation, as it would be if tried in a state court"

b. Thus, fed ct is bound by state law when a state statute that’d bar recovery in state ct has significant effect on outcome-determination of the case.

c. Erie applies.  State substantive law & federal procedural law apply.

d. Remedies between federal and state courts need not be identical 
d. OD could refer to a broad effects test: Test must determine the outcome significantly, not of just the case immediately before ct, but for all cases.  

e. If OD, must be substantive.  Must apply to most cases, not weird ones.

f. seq level3 \h \r0 After Guaranty fed ct can’t use equity power to grant relief once state SOL expired

4. 
Guaranty rule is slowly bein eroded by modern cts:


a. Hanna v Plumer: when they conflict w/state law, Fed Rules of Civ Pro prevail regardless of outcome effect
b. Byrd v Blue Ridge: some const doctrines (there, jury trial) are so important they control state law, regardless of outcome effect.  Leans toward fed interests, unlike Guaranty’s very strong adherence to the states

E.seq level2 \h \r0 
Ragan (US 1949)



1.
Facts: 

a. just about 2 yrs after accident, P filed diversity action in KS fed ct but service was made 3 mo. later (over 2 yrs after accident).  

b. KS had 2-yr SOL on tort claims, tolled until D is served.  

c. But P claimed Rule 3 holds suit is commenced (thus statute is tolled) when complaint’s filed.



2.seq level3 \h \r0 
Held: Rule 3 is construed narrowly so as not to determine SOL.  So state law would 




determine in diversity when statute’s tolled.

F. 
Klaxon v. Stentor (US 1941)



3.
Held: Federal judge must follow the state conflicts-of-law rules in states they sit in.



4.
Reasons: 

a. Is to promote uniformity of substantive law w/in a state
b. Outcome determinative nature of conflicts law: cuz if U applied fed laws, it’d be like reinventing Swift all over agin.

c. Federalism: fed ct’s supposed to ascertain what state law is--not what it oughta be 

d. Forum Shopping/Equality concerns



3. 
This result screws up mass tort litigation

G.seq level2 \h \r0 
Byrd v. Blue Ridge: (US 1958) jury trial not outcome determinative


1.
Facts: 

a. P was injured while connecting power lines as employee of a subcontractor of D.  Sued in fed ct under diversity.  D offered defense based on SC law that’d limit P’s worker’s comp benefits by defining him as employee & subcontractor of D.

b. SC says this is the kind of fact that should be found by judge or indep agency that has expertise (not jury).  If U let juries do it, jury membership is always difft – is no institutional memory, so things always change.  Fed court (7th Amen) says that any factual issue is entitled to jury trial.  
c. Jury understands nuances of labor issues; judge may be less sensitive to working class issues.  It may not be outcome determinable, but it’s outcome relevant.  


2. 
Held:

a. Erie doesn’t require all state determinations of rights be upheld regardless of their intrusions into fed determinations.  While Erie requires fed cts in diversity respect state cts, state laws can’t alter essential functions of fed cts.

b. Qs of mere form & mode of remedy aren’t necessarily up to states where essential fed rights are involved.

c. Doesn’t fully abandon Guaranty’s rationale (that outcome shouldn’t be affected by choice of ct.)  But seq level3 \h \r0 outcome is not the only consideration.  

d. In outcome relevant situations (like juries), go to balancing test that weighs state interests (outcome determinative issues) vs. fed interest.  Here, state interest is weak–is no powerful legislation articulation 1 way or the other (state wants to protect citizens but either thru judge or jury), while jury is essential factor in process provided by Const.  So fed interest trumps the state interest.  .

e. Damages can also be awarded according to federal rules.

f. SC law - issue of immunity (based on qs of fact) is to be decided by a judge

g. Doubts jury will even make diff in outcome (though called it an “essential right”).   


H.seq level2 \h \r0 
Hanna v. Plumer (US 1965)

1.
Facts: 

a. P (OH citizen) sued in fed ct in MA for car accident injuries.  Service on D was by Rule 4d1 (summons w/D’s wife, by leaving papers at the principal place of residence with a person of suitable age and discretion.) 

b. D argued it shoulda been by MA law (cuz of Erie) (personal service of process to D or by public notice in a book).  

c. MA solution’s fairly common: during frozen year, risk-averse actions of executor will control assets.  At end of one year of SOL, executor must distribute assets (assets unlocked very quickly).  

d. If Rule 4 were to govern service, executor would hafta wait a few more days to ensure that no process about to be served on a lawsuit was on its way in the mail.  Rule 4 would extend the SOL from 1 year to an amorphous period of 1 year and a few additional days.  

e. MA rule has too many possibilities for mishap.  Who is a person of suitable age and discretion?  Doorman?  Kids? Wife?  In this case, whom you serve turns into a substantive rule.
f. Deals w/the separation/allocation of powers between the cts & Congress.  Involves written, textual rule about service of process.  SC promulgated statute (& SC wouldn’t have promulgated it if it thought statute was substantive, knowing it’s only permitted to promulgate procedural rules). Reas people’d call this rule procedural.



2. 
Held: 

a. When a written fed rule directly collides with state rule, federal rule trumps.  (That’s why state wins in Erie, cuz it’s unwritten fed rule.)

b. Erie (& Rules Enabling Act=Sup Ct can make rules for fed ct that Congress approves, & once approved, they’re presumed procedural) mandates that fed cts apply state substantive & fed procedural law.  Where matters fall roughly b/w the 2, Const grants fed ct the power to regulate.  Here, shoulda been by fed law cuz q goes to procedural requirements & Congress has right to provide rules for fed ct.

c. Rejects OD test. Erie doesn’t extend to qs involving both proced & subst considerations just cuz such a q might have effect on substantive outcome.

d. Balancing test: GREAT state interest (state’s assets will be affected – Mass. wants to unlock assets as quickly as possible) vs. minute fed interest 

e. One should be able to rely on uniformity among the several states, & what kind of court system can’t dictate manner of service of process?

f. 3 part test:

i. When the rule at issue is a fed rule, it’s presumptively procedural
ii. Rules Enabling Act (28 U.S.C. §2072)

iii. Constitutional restrictions (Erie)

iv. above 2=what rules must be measured against, instead of OD test



3.seq level3 \h \r0 

seq level4 \h \r0 
Harlan's concurrence



a. 
Anything procedural’s not always constitutionally regulated to fed gov. Majority gave too lil weight to state interests.




b. 
Test for substantive: if choice of rule would substantially affect decisions





respectin human conduct that const gives to state regulation: inl. pre-event





& post-event behavior (like D's ability to relax after SOL runs out.)



4.
Case returns to basic Erie rationales

a. 1 consideration to see if q should be subst or proced is avoiding forum shopping, which lets JDs infringe on each others’ subst powers

b. Aims to avoid inequitable admin of laws

C.seq level2 \h \r0 

seq level3 \h \r0 
Walker v. Armco Steel Corp (US 1980)



1.
Facts:

a. Accident occurs.  Complaint’s filed w/in 2 yrs SOL but service of process is served after 2-yr period & 60-day service period).  The case woulda been barred by OK law (SOL stops running only after D is served) but not by Rule 3 (suit is commenced at time lawsuit is filed, by complaint, so SOL stops then.) 

b. Something must stop the limitation period for P to be able to sue D.  Possibilities: D is hiding, P is a minor, etc.  Once you begin a lawsuit, SOL stops running.  Most states begin lawsuit by giving summons & complaint to D (service) – notice JDs.  The SOL stops running once U serve process.


2. 
Held: 
Ragan is reaffirmed (state law determines in diversity when statute’s tolled.)



2.
Tests used




a.
Is the scope of the fed rule sufficiently broad to control the issue before the court?  Not here, so 2nd test wouldn’t apply, either.

b.
Is there a direct conflict/collision b/w the state and fed rules (which would make fed rule trump)?  Not here: Rule 3 is read narrowly in this case, while Rule 4 is read broadly in Hanna.  This case says Rule 3 is meant to start the internal housekeeping clock, not to stop SOL from running.  So Hanna analysis doesn’t apply, & Erie & Ragan analyses do.  Hanna doesn’t require the overruling of Ragan cuz there’s no collision.  So there’s either a collision, no collision, or uncertainty of collision (this category is controlled by Erie.)


D.seq level2 \h \r0 

seq level3 \h \r0 
Burlington Northern R. Co. v. Woods (US 1987)  



1.
Rule at issue




a.
Federal Rule 38‑‑penalty only if appeal was frivolous




b.
Alabama Rule‑‑mandatory penalty for unsuccessful appeals



2. 
Southern states protect a jury’s decision (judge has no trumping powers).  


3.seq level3 \h \r0 
Test used




a.
Federal rule's discretion "unmistakably" conflicts with the mandatory privision of Alabama's penalty statute.




b.
The choice made by the Rule 38 drafters affects only the process of enforcing litigants' rights and not the rights themselves.  Federal Rule 38 wins.  




c.
Even though they don’t directly collide, but if they have same policy behind em, then fed law might as well be applied.


E.seq level2 \h \r0 

seq level3 \h \r0 
Stewart Organization v. RICOH (US 1988)



1.
Facts: P is AL, and D is NY.  Case brought in AL state ct, and D removes to AL

fed ct.  If case had stayed in state ct, and if someone had dismissed on grounds of forum non conveniens, chances are pretty good that AL would’ve said no.  But we’re now in fed ct.  After D removes to fed ct, D tries to transfer case to NY (1404)

2.
1404 & 1406

a. analagous to removal - trying to move case horizontally to parallel JD but difft area.  

b. only way to move b/n state sovereigns is to use the forum non conveniens doctrine:

1- the 1st court will dismiss case only if there’s another forum available willing and able to adjudicate it...leads to 2 things

a-People may be in terrible trap, cuz 2nd case is new case.  SOL is measured from the 2nd suit, & it may have run.  Doesn’t matter that U brought it in other ct 1st.

b- law of 2nd forum governs since it’s a new case.

2- When U move case horizontally at fed level, U’re not jumping sovereignty barrier – U’re still w/in the sovereignty of US.

3- Til late ‘40s, was no formal mechanism for moving case horiz from fed cts so U had to use forum non conveniens.  1404(a) was made to give trial judge in correct ct discretion to move case to another place where it coulda been brought - designed to codify policy behind forum non, so U don’t have to refile

a- No break in SOL (tolling is stopping the running of the clock).  

b- Since P did everything right & chose right forum in the 1st place, the law that’ll govern is law of 1st forum.  2nd court simply acts like the 1st court, just in a more convenient location.  

c- 1404=discretionary change of venue after weighing factors & justice

d. 1406
1-P never shoulda picked this ct in 1st place.  

2-Applies if: there’s no venue, jurisdiction, or if there’s some other rule of law that forbade P from bringing case in original court (e.g. forum shopping law).  

3-P gets kicked out.  SOL will run while P finds a new court.

4-Also, 2nd judge acts like the case was filed there in the first place.

3. In this case, choosin 1406: application of federal rule will change outcome of the case, and there will be a head-on collision b/w federal & state laws.  So judge chooses 1404



4. 
Rule at issue‑‑applicability of a forum selection clause




a.
28 U.S.C. §1404(a)‑‑Transfer




b.
Alabama law‑‑Forum selection clauses are void as against public policy



5.seq level3 \h \r0 
Test used




a.
This ain’t a case in which state and fed rules can exist side by side, each controlling its own intended sphere of coverage w/o conflict. Direct conflict found (that is, fed law’s broad enuff to cover issue)—fed law wins.  

b.
State and federal law here bump into each other.  But the bumping into each other is not significant enough for it to trigger Erie.

c. 
So applied AL law in NY


I. 
Gasperini v Center for Humanities (US 1966)

1. Facts: 

a. Fed jury gives huge award to P, & on D’s appeal, trial judge goes by 7th Amen (which  refuses to challenge a jury’s decision.)
b. NY is opposite Burlington culture – distrusts juries; they have to be monitored the more they come to reflect the make-up of community (loses the elite and becomes more common).  NY app cts that think an award’s higher than other cases will order new trial. If case had been tried in state court, this “deviates materially from the reasonable” state rule woulda been applied.

2. Held:

a. Applied fed procedural rule (“abusive discretion”) not state (“shocks conscience”).  

b. 7th Amen doesn’t stop app review of trial judge’s denial of motion to set verdict aside as excessive.  

c. Obligation of diversity cases is to accommodate fed practice to the state practice as closely as possible w/o giving up anything essential to the fed rule.

d. Revives Guaranty’s OD test, & abandons balancing approach of Byrd & Hanna.  

e. So it’s still unclear how cts determine law in diversity cases that don’t involve fed law or Fed Rule of Civ Pro.  

J. 
More

1. Despite Erie, law still says in some circumstances, fed judges can make nonstatutory fed common law rules governing situations that’d trump inconsistent state rules (incl state statutes).  This is broader than Swift rule (which got trumped by state statutes)

2. Fed common law exists when judge feels it’s necessary & when Congress coulda had it in 1st place.  This is also the idea behind Swift.  

3. If Congress coulda done it, what’s the big deal w/fed crts doin it?  That’s law under Erie.  We can’t just say fed crts can create common law whenever Congress coulda, or that fed crts can’t create common law at all & must use state law – both go against Erie.  

IV. 
The Persistence of Fed Common Law


A. 
Clearfield Trust v US (US 1943)



1. Facts: 

a. Someone stole check, cashed it at JC Penney, which endorsed it to Clearfield, which endorsed it w/guaranty of all prior endorsements.

b. Everyone who endorses check is liable on it.  At some pt US will find out it’s false cuz 1st person doesn’t get it back.  US could give notice to banks if there’s a stolen or questionable check by putting out a list.  But it’d be costly & put stops on checks that just haven’t been cashed yet. 

c. 8 mo after learning, fed officials informed parties of forgery.  

d. PA has general rule drawn from common law – if U know there’s a stolen check & don’t give reas notice, U can’t hold subsequent endorsers liable.  



2. Held:

a. Use of fed common law is ok here, & it’s ok to trump Erie here, cuz of fed nature of litigant.  

b. Is need for uniformity: don’t want same check havin difft consequences in difft states   

c. Prompt notice may not have avoided the loss anyways.



3. Other possible reasons

a. Maybe if it affects the gov’s purse (US had financial stake in the outcome), that’s when there’s a strong interest for fed uniformity.  But that goes too far in explaining it.  

b. Maybe if gov has big policy interest cuz it’s involved w/a K (airplane crash case w/FAA, ie), then there’s the interest.  

B. Federal Common Law Categories


1. Where fed gov has financial stake in case, it has the power to make common law.

a. US has too much of an interest, as fed judges can use common law to insulate the US from liability.  It removed all pressure for the system to reform itself.

b. Where the US has huge policy stakes, where it believes that the fed interest is at stake, it might make more sense.  This is not the law.

2. The horizontal exigencies of federalism—where 1 state sues another.  Allows fed cts to make the rule to resolve the conflict b/n the two states.  There’s a tension.

3. Interstitial fed common Law: where congress has passed a law but has left out a key part.  Most people agree that Federal Judges can fill it in.  



4. Federal Common law forged by judges in the context of the nation’s foreign relations.

a. Sup Ct suggested in context of 1 of Cuban bank cases that this should be matter for fed common law.  In absence of congressional speech, ct should fill in gaps. (Sabatino)

b. This resembles Clearfield, where the federal interest is so strong that it should step in.

c. However it was really limited to cases where property was nationalized & seized.
d. A new argument that ‘crawled into the shell’ of the Sabatino argument: where fed cts have the power to make common law, they should also have the power to make and enforce rules that make up the basic human rights.


C. Lampf, Pleva v Gilbertson  (US 1991)

1. Facts: 

a. D helped 7 partnerships form, & P bought units in em to get fed income tax benefits.   Partnerships failed & IRS didn’t allow the tax benefits.  P claimed they were induced to invest thru misrepresentation.  

b. Dist Ct granted SJ for Ds: complaints not filed timely (went by OR’s 2-yr SOL prd for fraud claims.)  P argues that a fed prd is appropriate.

2. Held: should be a uniform fed prd, goin by fed-law of fraud…state-law alternatives are unnecessary when fed acts give more appropriate SOL.  Implied SOL as cause of action.

3. O’Connor dissent: a new SOL shouldn’t be applied in this case cuz it hurts P

4. Kennedy dissent: 3-yr absolute bar tips scale too far in favor of wrongdoers.


D. Filartiga v. Pena-Irala
1. Facts:  Chief of secret police of Paraguay (D) retires & moves to NYC, leavin his $ in NY bank.  Paraguayan vics (P) follow him to NY.  Sue him in fed ct by both attachment of his assets & personal service, for torture that took place in Paraguay.

2. Held: Official authority’s torture violates universally accepted norms of internat human rights law regardless of parties’ nationality…so when alleged torturer’s found & served w/process by alien in US, 1350 provides fed JD.



3. Subject matter JD:

a. No diversity JD under 1332 (neither are US citizens – Article III doesn’t allow alien/alien diversity JD.)  Is a serious forum non problem, even if there is alienage JD.  It would be some sort of legal imperialism to apply and impose our law on foreigners.  

b. So, can get JD under S1350—Alien Tort Claims Act.  1 alien can sue another for tort even if it took place in another country, as long as it was committed in violation of the law of nations (as here) or a US treaty.  Every modern state prohibits torture.  Customary international law—non-codified norms that exist in virtually every civilized legal system, imposed upon themselves.  Drawn from the Nuremburg trials.  

c. Still need JD also under S1331 (fed q).  Argument is that customary international law is a part of the fed common law
4. How does Filartiga solve the twin probs—Constitutionality & basis of a cause of action?

a. S1350 is both a basis of subj matter JD & creation of cause of action to enforce these norms.

b. Jud Act of 1789: Congress held that fed JD over aliens is ok where internat laws are involved.  Plus, common law cts hold when there’s personal JD over indivs for tort claims, doesn’t matter where tort occurred.

c. Habana held internat laws ok to resolve merchant claims disputes in absence of treaties …is big shift to alter the meaning to human rights claims.   

E. Kadic v Karadzic (didn’t cover in class & I didn’t yet read)

1. Facts: 


2. Held:

PRECLUSION: CLAIM & ISSUE

I.seq level1 \h \r0 

seq level2 \h \r0 
Generally:  Instruments of stability & uniformity.  3 principles that help create closure: stare decisis, issue precl, & claim precl


A.
Stare decisis‑‑Adjudication by a rule of precedent



1.
For legal & not factual issues 



2.
Limits the discretion of the arbitor & is designed to create stability – U can see why judge did it, & make judgment about what future judgments this judge may uphold.  



3. 
Concerns of stare decisis

a. Fair to lock law in when there was terrible opinion?  Judges don’t purport to speak

for majoritarian purposes, like Congress does, so they act outside mainstream of democratic life.  What drove Brandeis in Erie nuts was that unelected




judges used natural law to lock law in for advancing a small section of society.  By




takin common law away from fed judge, he encouraged em to construct statutes 




or Const they way they like it.

b. finds everyone, whether or not U’re involved in the case, & can make law for others.  We’re just bystanders & now our lives our affected.  Unlike legisl, we don’t have formal thry of representation of our interests under cts. 



4.seq level3 \h \r0 

seq level4 \h \r0 
Certainty of precedent sharpens the law's effect on pre-event behavior


5.
Eroding precedent:  How does the law evolve?




a.
Use dicta to declare relying party as prevailing, yet criticize the underlying rule




b.
Prospective overruling‑‑encourages courts to abandon rules because it frees the court from accounting for the change (i.e. inflicting pain on the litigants at bar)




c.
Price of changing rules is born by individual litigants

B.seq level2 \h \r0 

seq level3 \h \r0 
Claim preclusion/Res judicata‑‑"The thing has already been adjudicated”: More dramatic & broader than issue preclusion.  


1.
Finality: can only come into ct a limited # of times on the same general prob.  If U’ve been here once on same general prob, U can’t come back again.  U’re precluded from raising issues that U coulda raised earlier but didn’t.  If party litigates only a piece of claim 1st time around, risks losing chance to litigate the rest later.   Judgment rendered upon merits constitutes an absolute bar to a subsequent action if P lost.  Claim merges into judgment if P won.  In short, need 3 things:

a. only judgments that’re final/valid/on the merits have preclusive effect

b. parties in subsequent action must be identical as 1st action
c. claim in 2nd suit must involve matters properly considered included in 1st action


2.
Uniformity


3. 
Goal: avoid multiple suits on identical obligations b/w same parties


4. 
Refusing splitting of a claim serves a few soc purposes:

a. Deters inefficient piecemeal litigation
b. Shields litigants from oppressive litigation
c. Protects against surprise


4.
Preclusion is a "disfavored" defense since it’s dangerous
5. Dicta has no preclusive effect cuz it hasta be necessary for the holding to be preclusive.  U can see this in Rush & Matthews
6. Claim preclusion is a kind of background static behind commencement of each litigation.  Doesn’t matter what the pleading rules are—underlying that is this general law of claim preclusion.  It either tells you to carve up your claim (very few places) OR to aggregate everything.  The question is how to conceive of the causes of action.  
7. big qs:
a. What constitutes a single claim that can’t be split w/o risking preclusion?
b. How big is scope of claim for purposes of preclusion?

c. Wat kindsa judgments swallow claim?  Judgments on procedural matters?

d. How to apply doctrine when 2nd case is in difft jud system?

e. How to apply doctrine, if at all, when Ds raise only piece of affirmative defense or counterclaim?


C.seq level2 \h \r0 
Collateral estoppel/issue preclusion: U don’t get 2nd chance to argue legal & factual issues (that were grounds for recovery) already litigated & lost, not just that were relevant to a prior case.  (Other people can; U can’t).  So, if party litigates issue 1st time around, can’t ask 2nd ct to decide it difftly later.  Must be necessarily adjudicated – verdict couldn’t have been rendered w/o deciding the matter.



1. Goal: minimize redundant litigation & maintain soc order thru conclusiveness.



2. Can be used either:

d. offensively by P to preclude litigating issue P won in 1st case

e. defensively by D to preclude litigating issue D won in 1st case



3. 2 types issue precl:

f. Collateral estoppel = case 2 involves a difft cause of action.  

g. Direct estoppel = 2 suits involve same cause of action.



4. Unlike claim precl, where claim my be merged/barred cuz party didn’t raise it in earlier



action, issue precl applies only to matters argued & decided in earlier action.  Don’t be fooled



by all that was decided in 1st case: not all of it will be binding in 2nd case


5. Big q is if issue has been adjudicated w/sufficient intensity & care to justify preclusion


D.
Due Process creates check on these interests by demandin all litigants get own days in court


E. 
In sum, 4 principles of former adjudication:



1. 1 chance to litigate claim


2. 1 chance to litigate factual or legal issue
3. 1 “full & fair” chance to litigate before being precluded (raises privity & mutuality concerns)



4. precl may be waived unless it’s claimed at an early stage of the litigation

I.seq level1 \h \r0 
Claim Preclusion/Res Judicata


A.seq level3 \h \r0 

seq level4 \h \r0 
Policy against expansive claim preclusion



1.
Possibility of settlement lost (this would constitute a splitting of the claim)



2. 
Unfair suprises‑‑unsuspecting Ps would lose causes of actions they hadn’t thought of


A.seq level2 \h \r0 

seq level3 \h \r0 
Vasu v. Kohlers (OH)



1.
Facts




a.
Case 1: Vasu's insurer sued Kohlers for damage to Vasu's automobile & lost




b.
Case 2: Vasu sued Kohlers for personal injury damage



2.seq level3 \h \r0 
Q: Is Vasu claim precluded cuz of the insurer's loss?



3.
Different evidence for damages but liability facts are the same.  Are different theories of recovery if the theories are such that the facts used to decide liability are different.



4. 
Personal and property claims involve the violation of different rights.  Is psychologically easier to get judge to decide for issue, not claim, precl.  Some judges use claim precl to encourage jud economy & dissuade claim-splitting.



5.
Analysis




a.
If D loses, Vasu’s had his day in ct & will be precluded from relitigating loss




b.
If D wins, Vasu hasn’t had his day in ct & won’t be precluded from relitigating the loss



6.seq level3 \h \r0 
Held: narrow definition of claim




a.
Difft rights give rise to distinct causes of action‑‑claim for recovery on prop is no bar to subsequent personal injury claim, unless P is issue precluded.




b.
Conceptualization





(1)
Claims are defined by the nature of the right they are used to protect




(2)
One right = one claim




(3)
Personal rights are different from property rights



c. Where an insurer has acquired by an assignment or by subrogation the right to recover for money, insurer’s limited claim won’t foreclose later claim by insured.



7.
Traditionally‑‑no preclusion because no mutuality




(4) This assumes there’s no privity of representation b/w the insurer & Vasu.





(2) Modern doctrine‑‑issue preclusion through defensive NMCE


B.seq level2 \h \r0 
Rush v. City of Maple Heights (OH 1958)

1.
Facts:  Minor motorcycle accident.  Sued city for property damage (need item very quickly and P doesn’t have insurance - P can get the property damage taken care of very quickly) and personal injury (can’t resolve very quickly.)
2. 
P’s atty divides the claim, looking at Vasu.  So: Case #1=P v. City, judgment for P for $100, upheld on appeals.  Case #2=P v. City, asking for $100,000. Arguin for issue preclusion on the question of liability, P’s atty now just hasta prove the injuries. D’s lawyer argues claim was precluded & P shoulda brought whole claim together
3.
Held: claims did merge (any claims for personal injuries were extinguished in 1st suit).  

1. Uses a transaction approach to define claim‑‑a single wrongful act (the nonrepair of the road).  So transaction = accident.  All the legal consequences of transaction get treated like a claim.  Only issue left in personal injury suit=damages.

2. Vasu shouldn’t be followed.

4. 
OH was in process (during time of Rush) of switchin from thry-based to transaction-based defn of claim.  Pleading laws also changed so it became easier to do general-fact plead (don’t have to choose remedies & thries – just put facts in front of judge & say, help me yo!)  

h. thry of recovery claim (for personal injury, etc) – is the law in OH…difft writs were fixed to cover difft situations.  Was holdover from old system. 

i. Today, we do transaction-based conceptions & notice-fact pleading (just tell other side what they did so they can defend selves against it, & don’t hafta tell em what remedies & thries U’re looking for…U just feel there’s sumn wrong but U don’t know yet exactly what).  Don’t separate claims.  

i. Pros: Looks more efficient, 1 judge, lotsa resources, 1 big transaction, puts lotsa claims in there that may not have otherwise gotten in.

ii. cons: illusory efficiency & not so flexible, cuz it forces Ps to put everything in & if they don’t, may not be able to put it in later.  It minimizes # times your 2nd case precludes 1st case, so 1st case will be hard fought decision.  May forfeit parts of your action by failin to raise em.  (2nd case occurred in Rush, but often doesn’t happen in real world.)  Not predictable like thry-based conception.  

8. Steward concurrence: Distinguishes Vasu’s narrow claim thry (whether single or


double cause of action arises from 1 tort) as dictum

9. Zimmerman dissent: conditions don’t justify law bein changed – need legal stability.


C.seq level2 \h \r0 

seq level3 \h \r0 
Mathews v. New York Racing Association (SDNY 1961)



1.
Facts

a. Apr. 4—Threw Matthews off track & roughed him up.  Apr. 10—Arraigned him for criminal trespass.

b. Case #1‑‑Mathews (racetrack disorderly) v Racetrack investigators for assault and libelous statements.  M lost.




c.
Case #2‑‑Mathews v Racetrack employees for assault, kidnapping, false arrest, and false imprisonment.  6 days apart, so can it be same transaction?  


2.seq level3 \h \r0 
Held: ct uses a transaction approach to determine that Mathews is claim precluded




a.
"The facts upon which P predicates this action occurred on two days, separated by almost a week, but they are so interrelated as to constitute a single claim."  And parties in 2 cases are in privity w/each other.




b.
"Claim" refers to grp of facts limited to single occurrence or transaction, w/o particular reference to resulting legal rights.  It’s the facts surrounding occurrence that operate to make up claim, not legal thry P relies on.



3.seq level3 \h \r0 
(Under a theory definition of claim, woulda been issue preclusion, assumin crucial q - if track had a legal right to demand him to leave - was actually litigated

E. 
Federated Department Stores v. Moitie (US 1981) – POINT?



4.
Facts: 

a. 7 Ps sue Federated on fed anti-trust claims in fed ct.  District judge dismisses cuz causation & elements problematic.

b. Ps #1-5 appeal to the 9th Circuit.  

c. Ps #6 & 7 move into state ct & bring suit under state anti-trust law.  Federated removes to fed ct.  Judge says claim is precluded by original dismissal.  Ps should have brought the state claim from the beginning. In a transaction-based world,  only get one chance to litigate the claim; you’re not allowed to split.

d. Ps 1-5’s appeal is pending, then granted.  Intervening Sup Ct decision clarified law & 9th Circuit reversed.
e. Now it’s (s 1-5 v. Federated.  (s #6&7 want back in, so move to vacate 1st dismissal and be let back in.  Judge says they chose not to appeal & judgment becomes final as to those who didn’t appeal.  The final judgement precludes you from getting the benefit of (s #1-5.
f. Ps #6-7 appeal to the 9th circuit.  9th circuit reverses and says that there’s an equitable exception in such circumstances to claim preclusion.  



2. 
Held: Sup Ct reverses: “preclusion is preclusion is preclusion.”  Nobody told Ps #6&7 not to appeal.  They guessed wrong & lost!  (Shoulda brought all the claims at once.)

3. 
Preclusion issues are esp sensitive when it’s cross-federalism preclusion.  Where the causes of action are asserted by different sovereigns it’s more difficult.  This also comes up in issue preclusion.  Federated is a reverse federalism problem.  

F. 
Jones v. Morris Plan Bank (VA 1937)



5.
Facts




a.
Jones took out a car loan from a bank




b.
K had acceleration clause‑‑if Jones missed one payment, the entire note is due




c.
Jones missed May and June




d.
Case #1‑‑Bank sues for May and June, & Jones loses & pays up.




e.
Jones missed July




f.
Case #2--Bank sues for July & reposseses.  Jones sues the Bank for theft.  


1--Jones arguments: 1)when he missed May & June, entire note became due.  Since bank sued only for May & June payments, was claim precluded from seeking the rest of note. 2) K only was to secure payment of note, so once note was satisfied, K served its purpose & ceased to exist



2--Bank's argument‑‑acceleration clause is separate part of the transaction. Conceptualize the actual loan K & the security note used to underwrite the loan.  argued that the k was different from the note.  Thus there’s a 2nd claim.  (In a thry-based world that’s an easier claim.  In a transaction-based world, will be 1 transaction: buying a car.)


2.
Held




g.
Transaction theory




(5)
Jones missed 1 payment & at that time the whole note became due





(2)
Failure to claim the entire obligation created claim preclusion.  If a single, indivisible K represents a transaction & breach gives rise to single cause of action, can’t be split into distinct parts.  Note & conditional sales K constituted 1 K.




h.seq level4 \h \r0 
Liability facts thry: "The evidence essential to support the action on the two installments for which the action was brought would be the identical evidence necessary to maintain an action upon all of the installments."

3.seq level3 \h \r0 

seq level4 \h \r0 
After Jones, banks include express provisions that acceleration clauses are optional & are to be used at the bank's discretion.  That way they could sue on each installment or could sue for the whole note all at once.


D.seq level2 \h \r0 

seq level3 \h \r0 
Mitchell (P) v Federal Intermediate Bank (D) – I DON’T GET P & D STUFF HERE (SC 1932)



1.
Facts

a.
Mitchell sold potatoes & borrowed $9000 from bank.  From this, crop yields $18,000 worth.  All $18,000 goes to bank & Mitchell gets jack.  Bank is supposed to keep $9,000 & give $9,000 back.  

b. 
Bank sues Mitchell for $9,000.  Mitchell replies he paid bank & is no longer on hook for $9,000.

c. Case #1‑‑Bank sues for $9,000 & Mitchell wins - bank should bear the loss.  But Mitchell didn’t counterclaim or ask for relief here.

d. Case #2‑‑Mitchell sues for remaining $9,000.

1) Mitchell claims that case #1 is issue preclusive on matter of liability over $ that bank lost.  

2) Bank says Mitchell shoulda brought up the other $9,000 in his defense & counterclaims.  Thus Mitchell should be treated as P.



2.seq level3 \h \r0 
Held: Mitchell is precluded.  Can’t try to split cause of action by usin 1 portion for defense & remainder for offense in later suit.  He coulda recovered in 1st action if he’d asked for this recovery then.  



3.
This case is analogous (same liability facts) to O'Connor v. Varney:




a. 
Facts





1) Varney contracts to build an addition to O'Connor's house.





2) Case #1‑‑Varney against O'Connor for the entire contract price; O'Connor defends on defective performace





3) Case #2‑‑O'Connor sues for defective performance (relying on auditor who testified that the work had been so imperfectly done that it’d require a greater sum than even original K price to make it correspond with K.





b. 
Held: O'Connor is precluded from going forward, under a transaction thry &




liability facts thry.  O’Connor can’t use same defense as shield & then as sword.  He shoulda brought a cross action.  



c. 
The only facts that’re different are damage facts—D preclusion makes sense.



4.
Preclusion from the D’s standpoint=more troublesome, controverisal side.  Most




people agree that broad P’s claim preclusion is good idea given the transactional defn




of claim & our flexible pleadings rules.  No consensus for Ds.

5. 
Why shouldn’t we use the same analysis for P & D?  

a. D didn’t choose the forum or necessarily want to be there.  If he must bring a compulsory counterclaim we’ve created the possibility of one of the litigants to jump the gun and sue for a very tiny piece of a large judgment.  That would require D to come back and put everything on the table.  It’s called a slam.  

b. Also, forcing D into full-scale warfare simply cuz he was sued forces him to expend substantial resources at a time where the D may not have them.  

6. If U apply broad defn of claim precl to Ds, that’s a de facto compulsory counterclaim.  

a. The important limiting factor: D’s counterclaim must arise out of same transaction & occurrence as P’s original claim.  If it does, under Rule 13(a), D must bring the counterclaim.  

b. This codifies the rule of Mitchell.  A permissive counterclaim must have a separate base of subject matter jurisdiction.

c. NY rejects notion of compulsory counterclaim.  But rules still exist over a common law ‘swamp’ that continues to operate.  Not surprising cuz we’re driven by efficiency norms, D claim preclusion also on the rise.

7. Underlying policy reason for D preclusion = efficiency.  Failure to preclude also


destroys P's sense of peace.

H.seq level2 \h \r0 
Kirven (D) v. Chemical Co. (P) (SC)



1.
Facts




a.
Chemical co. sells fertilizer to farmer - it destroys crops, & farmer didn’t pay.




b.
Case #1‑‑Chemical Co. sues for payment; farmer defends on the basis of worthlessness.  Chemical Co. won.




c.
Case #2-‑Farmer sues for destruction of crops.  Chemical Co. argued the action was barred by 1st suit.



2.seq level3 \h \r0 
Held: Court allows P’s suit to progress.  True, P had to use all defenses, but P’s not precluded from using affirmative actions that he coulda used as cross-complaints.
III.seq level1 \h \r0 

seq level2 \h \r0 
Claim preclusion resulting from partial defense

A.
Linderman Machine Co. v. Hillenbrand Co.



1. 
Facts: 

a. Suit 1: L sold H machine & sued to recover purchase price.  H answered L used fraud as to machine’s operations, & H won.  



b. Suit 2: H sued L for fraud damages for big expenses w/machine

1. Held: a party must use all defenses when sued, but judgment’s not conclusive as to affirmative right against P which he coulda taken advantage of thru cross-complaint.  So H won – no preclusion.


B.seq level2 \h \r0 
Allen v. McCurry (US 1908)



1.
Facts




a.
Case #1: McCurry was convicted of heroin possession.  At pretrial suppression hearing, trial judge excluded some evidence on the ground of illegal police search, but admitted drugs that officers had found "in plain view"




b.seq level4 \h \r0 
Case #2: MuCurry sues on §1983 in fed court for illegal search & seizure



2.seq level3 \h \r0 
Held: 42 U.S.C. §1983 goal was to override the corrupting influence of KKK on Southern law enforcement - it doesn’t expressly provide an exception to issue preclusion.  Since there’s no reason to believe states wouldn’t have fairly adjudicated the issues & cuz issues were decided, McCurry is issue precluded


3.seq level3 \h \r0 
Blackmun's dissent




a.
Liability issue was not actually litigated




b.
History of §1983‑‑hostility to state court adjudications concerning federal rights‑‑argues against allowing issue preclusion to operate


C.seq level2 \h \r0 

seq level3 \h \r0 
Migra v. Warren City School Board (US 1984) 



1.
Facts




a.
Case #1‑‑P asserts state claims against school in state court




b.
Case #2‑‑P asserts federal claims (§1983) in federal court.  seq level3 \h \r0 P argues that by not giving state proceedings full claim preclusive effect, P could bring federal claims in federal court and state claims in state court.



2.
Held: 

a. claim preclusion concerns are more important, for notions of comity, elimination of "vexatious" litigation, & desire to conserve judicial resources.  

b. State ct judgments have same claim preclusive effects in fed ct as in OH state cts.  

c. Like Allen, upheld that §1983 didn’t imply exception to claim preclusion.
IV. Issue Preclusion/Collateral Estoppel

A. 
Cromwell (P) v. County of SAC (D) (US 1876)



2.
Facts

a.
Sac issued 4 bonds, each w/coupon, to build courthouse.  The issuance was a fraud.  The bonds were given to judge, who gave the $ to a builder.  Builder kicks back a bond to judge & disappears with the $.  Cromwell had coupon bonds that he wanted to cash in for payment

b.
Case #1‑Cromwell sues Sac for coupon.  Sac defends by telling of the fraud. Judge says bonds are void as to bad guys & those who took from bad guys knowingly.  But to a bona fide purchaser, that purchaser takes free of the fraud.  So Cromwell had to prove that he paid consideration & didn’t know they were fraudulent to recover.  Cromwell doesn’t put forth the evidence, so loses

c.
Case #2‑Cromwell attempts to sue on 25 outstanding bonds by provin those elements, & County argues that he had his day in court.

3.seq level3 \h \r0 
Held: issue of whether Cromwell was a bona fide purchaser wasn’t decided, so it wasn’t issue precluded.  Issue must be actually, sufficiently adjudicated.



3. 
As for claim preclusion: Where underlying liability facts are different, it’s unlikely. In

this case, lack of claim preclusion makes sense only if Cromwell received the 25 outstanding coupon bonds at a difft time or in a difft manner than the original bond.


B.
Russell (P) v. Place (D) (US 1876)



4.
Facts




a.
Russell has a patent for a specialized leather preparation process (use of fat





liquor in leather treatment & process of treating bark)



b.
Case #1‑P pleaded D did infringement of patent.  P wins injunction against D to stop violating patent, & ct creates a constructive trust for profits earned.  Is a general verdict.  



c.seq level4 \h \r0 
Case #2‑P pleads violation of patent and seeks injunctive relief

(1) D says that it’s not good patent cuz it was in public domain before the patent and so D collaterally attacks the patent.

(2) P says that D defended the last time that it was public domain, & judge ruled against you.  So, the validity of patent is issue preclusive in this case.

(3) D replies: We don’t know which part(s) of patent was upheld cuz of the general verdict.  It was found that something w/in patent was violated in 1st case, but it’s not sure which 1.     

5.seq level3 \h \r0 
Held: if a prior case has 2 alternative bases but you don’t know which 1 decided it & you sue on ONE of them, then neither is issue preclusive.  So here D is not issue precluded because it is not clear which original fact was decided.  The precise q, that is, must be clearly raised & determined as the deciding factor of case (this is also part of defn of issue precl.)

3.
General verdict has tended to give way to special verdict-- judge asks specific qs that jury must answer about grounds for their decisions.  Emergence of special verdict you’d think would overrule Russell.  Many JDs still retain it.  Is real hostility toward issue preclusion.

4. Rules

2. Empirical certainty: wanna be sure someone looked long & hard at what happened and made a decision

3. If there’s doubts about quality of adjudication/decision process( no issue precl

B.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Rios v. Davis (TX 1963)



1.
Facts




a.
Case #1





(1)
Popular sues Davis for neg & Davis counter-claims for con negligence





(2)
Davis also brings in 3rd party D, claimin Rios is negligent





(3)
Jury finds all three are negligent in a special verdict





(a)
Popular cannot recover against Davis






(b)
Davis cannot recover against Rios




b.seq level4 \h \r0 

seq level5 \h \r0 
Case #2





(1)
Rios sues Davis for negligence





(2)
Davis claims Rios is issue precluded based on jury's finding in case 1 that Rios was negligent

2.
Held: 
(1) Ct rejects this on basis that finding Rios negligent was not essential or material to the underlying judgment – was ‘factual dicta.’  We want to know the minimum the court needed to decide the case—anything else isn’t issue preclusive.  The only thing that gets preclusion is the holding, not the verdict or conclusions of fact.

(2) Also, Rios couldn’t appeal the finding of neg against him from earlier case, since he didn’t hafta pay anything then.

II.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Issue preclusion and administrative agencies


A.
Generally



1.
Benefits of administrative proceedings



a.
Low cost, but administrative courts will begin to resemble other courts as greater due process requirements are imposed




b.seq level4 \h \r0 
Expedited, specialized review (may be no discovery, like in Elliot)




c.
Expertise through quick exhaust of the learning curve



2.seq level3 \h \r0 
But what about due process requirements?




a.
Not as neutral as cts cuz not 2 advocates & neutral decisionmaker.




b.
Forcing people to exhaust adm remedies before goin to ct may facilitate reform


3.seq level3 \h \r0 
Appeals




a.
Virtually no adm agency judgment is final; can appeal & then go to state cts.



b. 
But not completely de novo (afresh, as if 1st time): 


1-power to de novo review the law





2-can review if findings were based on reas evid – but won’t draw a new concl





on those facts



b.seq level4 \h \r0 
Preclusive effect of administrative decision on federal rights





(1)
If the decision’s not reviewed by state ct, has no preclusive effect




(2)
Title VII actions‑‑none; review is de novo




(3)
42 U.S.C. §1983 claims‑‑all; review is possible only where parties lacked a full and fair opportunity to litigate the issues.  seq level3 \h \r0 

seq level4 \h \r0 Nightmare is where P wins on §1983 claim in administrative hearing, but is reversed by an appellate state court.  No possibility exists for federal review.


B.seq level2 \h \r0 
University of Tenn. v. Elliot  



1.
Facts




a.
Black employee discharged from his job.  Univ claimed his work performance was inadequate; employee claimed Univ was guilty of racial discrimination




b.
Case #1‑‑Elliot claims racial discr in a Univ Administrative hearing & loses.




c.
Case #2‑‑Elliot sues in Fed court for violation of Title VII & 42 U.S.C. §1983.



2.seq level3 \h \r0 
Held: 

a. Title VII claim: state admin proceedings have no issue preclusive effect on fed ct unless reviewed by an appellate court.  So is reviewed de novo.  



b. 2 U.S.C. §1983 claim: When a state agency resolves disputed issues of facts which the parties had full & fair opportunity to litigate, fed ct must give the agency's factfinding the same preclusive effect it’d be entitled to in the state's courts.  

c. Shouldn’t be uniform rule in fed cts about preclusive effects of adm agencies.  Fed ct must look to what state ct would do & follow that–statutorily imposed Erie.


3. 
This makes attys reluctant to use adm agency cuz they’ll be shut out in ct afterwards
III.seq level1 \h \r0 

seq level2 \h \r0 
Issue preclusion: Mutuality

A.
General rules of mutuality



1.
In order for preclusion to apply, each party has to be equally at risk in the original case
2. 
Can never benefit from judgment U couldn’t be hurt by.  It’s unfair to nail someone w/preclusion if he can’t benefit from it.  

4. Mutuality acted as a guardian against jumping from 1 forum to another and placed limits on issue preclusion that is congenial. 

5. Argument for mutuality (against preclusion): Ds in 2nd case shouldn’t be able to benefit from preclusion if they couldn’t be bound by it in the 1st case.

6. Argument against mutuality (for preclusion): 

a. if we didn’t have preclusion due to mutuality, it would allow Ps to sue again & again on same issue - defeats economy/efficiency in litigation.

b. Saves time and money.

c. Promotes fairness.

7. Even w/o mutuality, if P wins 1st case, P can’t bring 2nd case against a new D & claim preclusion anyway – you can’t use offensive NMCE against a party who never had his day in court.  So even if P won in Case 1, he still has to argue case all over again.  There’s not a non-equal risk prob even w/o mutuality.

B.seq level2 \h \r0 
Ralph Wolff v. New Zealand Ins. Co. – traditional model (KY app 1933)



1.
Facts




a.
P's factory burns.  P insured the factory for $19,500 with 11 different insurers.




b.
Case #1: 





(1)
P sues 9 different insurers (representing $14,500 of total coverage)





(2)
P's loss is ruled at $2,500.  P's recovery from the 9 insurers is $1,858.90




c.seq level4 \h \r0 
Case #2:





(1) P sues remaining 2 insurers (representing $1,000 of coverage)



(2) Insurers claim proportionality, sayin P’s issue precluded from claimin over $2,500 of property damage.  If so, than each insurer would be responsible for only $128.20

2.seq level3 \h \r0 
Held: 

a. To bind P, Ds must also have been bound, cuz estoppel is always mutual.  If a party isn’t present, contractually involved w/Ds in 1st case, or had privies identified in 1st case, they can’t be issue precluded in 2nd case.  So P’s not issue precluded cuz of the lack of mutuality.
b. Likewise, a settlement w/the 9 insurers wouldn’t bar action against other 2 insurers. Allows settlement w/o claim splitting--law favors settlements & releases.


C.seq level2 \h \r0 

seq level3 \h \r0 
City of Anderson v. Fleming (Ind. 1903)– 1st exception to the rule of mutuality.


1.
Facts




a.
Woman fell into a pot hole and is injured



b.
Case #1‑‑P sues contractor and loses




c.
Case #2‑‑P sues the city (but it’s secondarily liable – only if contractor is





negligent - City is indemnitee.)


2.seq level3 \h \r0 
Held: P is issue precluded to prevent an unfair result arising from inconsistent adjudications.  Exception to mutuality rule=indemnity circle.  (Cuz even if City lost, could gotten indemnity from contractor anyway, but since contractor was found not liable, it wouldn’t make sense.  If primary not liable, then neither is secondary.)



3. 
US Supreme Court doesn’t argue indemnity circle
IV.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Issue preclusion: The fall of mutuality


A.
Generally: Creates incentive to settle case #1


B.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 
Bernhard v. Bank of America (Cal. 1942) - first crack in mutuality theory


1.
Facts




a.
Decrepit woman signed the balance of her account to caretaker




b.
Case #1: Executor of estate, in an accounting proceeding, gave notice to all heirs, including Bernhard.  Bernhard objected to the accounting alleging fraud but lost.  Ct said checks were gifts.



c.seq level4 \h \r0 
Case #2: Bernhard (successive executrix) sues Bank alleging that bank was not authorized to transfer funds.  seq level3 \h \r0 Bank asserts that Bernhard is issue precluded.  Bernhard counters with lack of mutuality.



2.
Abolishes mutuality.  A party who wasn’t bound by previous action should be allowed




to assert preclusion against a party who was bound by it.  And not fair to allow a party 




who’s had his day in ct to reopen identical issues by simply switching adversaries.  


3. 
ALWAYS RUN THE GHOST CASE – what if 1st case came out opposite
way?

If Bernard won previous case, then sued bank in case 2…. Bernhard can’t invoke preclusion against bank because bank never had its day in court (wasn’t a party to the 1st suit).  Deprivation of 14th Amendment rights – property seized w/o due process.

C. 
Defensive non-mutual collateral estoppel (NMCE) (Used as shield)



1)
Used by new Ds against P, who lost in 1st case


2) 
Promotes jud efficiency by precluding P from relitigating issues just by switching




adversaries, so gives P strong incentive to 




a. join all potential Ds in 1st action or




b. find the weakest D (lack of vertical equity) or

c. litigate "harder" cuz P has more at stake; a loss will foreclose any further actions (lack of horizontal equity)



3)
Blonder-Tongue (US 1971)




a. Facts 





a.   
Case #1






(1)
P (alleged holder of patent) v. D1 (alleged violator of patent)





(2)
D1 wins because patent is void

b.seq level4 \h \r0 
Case #2‑‑P v. D2 on infringement of same patent (Under ordinary mutuality rules, P can go ahead anew on 2nd case, & can keep bringing new cases against D3, D4, D5, etc…sometimes used just to threaten a costly lawsuit to influence behavior of potential D’s – power distribution problems.) D2 claims P is estopped from relitigating.



b.seq level3 \h \r0   Held: Defensive NMCE is allowed





a.
Justification is efficiency: patent trials are long, expensive for both parties, often make Ds settle cuz of monopoly strength of Ps, & it would waste resources for D to argue either that P1 already lost or to waste effort finding evid again of why patent’s void.





b.
No compelling reason why P should have more than one full and fair opportunity to litigate the same exact issue.

d. Some think it applies to only patent cases; lower fed cts cite it for various

substantive claims  

D.seq level3 \h \r0 

seq level4 \h \r0 
Offensive NMCE (used as a sword)



1)
Used by new Ps against D, who lost in 1st case.  D’s not allowed to relitigate issues




already litigated & determined in prior proceeding against another P. 



2) 
Is available only at the discretion of the court: Parklane (U.S. 1979)
a. Facts: D issues misleading proxy statement.

a. Case #1‑‑SEC sues D.  SEC wins & gets injunctive relief (decided by judge, not jury)

b. Case #2‑‑Shareholders sue D in damages case for jury. Shareholders move for SJ, arguing D’s collaterally estopped from relitigating the issue.

b. Held: 
a. trial ct has discretion to permit offensive NMCE to establish element of Ps’ case as long as both
i. Ps couldn’t have easily joined case 1. (offensive NMCE creates opposite incentive for possible Ps as does defensive coll estop:

1. Ps can rely on previous case where D loses, to win against D in case 2

2. If D wins in previous case, P can try new case & try to beat D this time
3. So it creates wait & see attitude & thus more litigation – P has everything to gain & nothing to lose by not joining 1st case.  Fence Sitter=guy who’s fencing, watching litigation develop in courthouse, knowing he may jump in later w/his own litigation depending on outcome of current action.)
ii. It’s not unfair to D (coll estop may be unfair to D:

1. D may not have defended vigorously in 1st case, not knowing more cases would come
2. Also, D may have procedural opps in 2nd case that weren’t there in 1st case)
b. neither concern applies here, so coll estop ok - D got full & fair opp to litigate claims in 1st case. Ps were statutorily barred from joining case 1 & not unfair to Ds (they shoulda defended hard in case 1 cuz coulda foreseen future cases & it was serious allegations, & no procedural techniques will be available in 2nd case that weren’t in 1st).
c. Discounts importance of 7th Amen right to jury trial (Consistent w/Byrd?) 
d. Rehnquist dissent: D was denied right to jury trial, cuz coll estop can’t be used unless facts get chance before jury.

(3) 
Is controversial.
(4) 
Moving away from mutuality shook everything up.  Began to create differential risks between P and D.  Began to create financial problems.
XII. Binding Non-Parties: 2 cases’ efforts to solve problem of offensive NMCE:

A.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 
In re Multidistrict Litigation (S.D. Ohio 1978)



1.
Facts

a.
Air crash w/many vics.  Panel consolidated pretrial aspects & transferred several actions to 1 fed ct




b.
Case #1





(1)
P1 v. TWA & Tann (plane servicer & provider of pilot)




(2)
Judgment against TWA for $300,000





(3)
Judgment for Tann 

c.seq level4 \h \r0 
Case #2—P2 against Tann.  seq level3 \h \r0 Tann argues for defensive NMCE against P.   



2.
Held: NMCE ok-- all Ps are precluded by the entire first action



a.
Fairness




(1)
Lawyer was selected by panel, argued the case well, and proceeded on behalf of sympathetic P1

(2)
P2 had chance to develop facts & issues & participate in 1st case, & didn’t raise any errors of 1st case.  Ps didn’t oppose test case situation and therefore, they ultimately decided not to join.  





(3)
It would otherwise be unfair to Tann



b.seq level4 \h \r0 
Efficiency


2.seq level3 \h \r0 
6th Cir reversed on due process grounds—P2 wasn’t represented in Case 1 & didn’t have his day in ct. (Solution to this: class action or proxies to let em all get day in ct).


B.seq level2 \h \r0 
Formal relationships often justify nonparty preclusion


1.
Ex: guardian of minor



2.seq level2 \h \r0 
Don’t hafta be that formal.  Montana v. United States (US 1979)

a. Facts

i. Montana law taxes gross receipts of public construction contractor.  U.S encourages contractor, who is under contract to reimburse contractor for such taxes, to sue Montana 

ii. Case #1‑Contractor sues Montana & Contractor loses

iii. Case #2‑‑U.S. sues Montana on the same grounds




b.seq level3 \h \r0  Held: When nonparties assume control over litigation in which they have a direct financial or pecuniary interest, they may be precluded from subsequently relitigating issues that case 1 resolved. "U.S. had a sufficient laboring oar in the conduct of state-court litigation to actuate principles of estoppel"




3.
Some cts hold if indivs agree a case will serve as test case, nonparties are precluded from relitigating the claims.




4. 
A few cts permit nonparty preclusion when there’s “virtual representation” (pretendin all are in courtroom): like for class action cases, issue should be settled once & for all– unlike other reasoning for preclusion: let party have its day in ct.


C. 
Martin v. Wilks (US 1989)


1.
Facts




a.
Case #1‑‑ Black Firefighters sue City for discrimination in promotions – affirmative action program became enacted by a codified settlement, which a judge signs into an order & becomes like a litigated judgment, & gets swallowed up by consent decree.  A consent decree creates claim preclusion (but not issue preclusion) just as a verdict would. (It’s negotiated by city & Ps, deciding what kind of employment policies would be effected).



b.
Case #2‑-White Firefighters challenge consent order as unfair & sue city for "reverse discrimination". 



2.seq level3 \h \r0 
City argues that white firefighters should be claim precluded (argument for compulsory intervention) because




a.
They had notice and opportunity to be heard at the consent decree hearing




b.
Failure to find precl will be burdensome & discouragin to civ rights litigation





(1)
Potential adverse claimants may be numerous and difficult to identify





(2)
City may be left with inconsistent obligations





(3)
Parties in original actions will have less incentive to settle (more opposing interests will be represented)



3.seq level3 \h \r0 

seq level4 \h \r0 
Held: Court finds no claim preclusion: 

a. party not bound by prior judgment he wasn’t a party to, even if knew about it.  

b. A party seekin a judgment binding on another can’t obligate that person to intervene; he must be joined as a party.




c.
Parties to the action are better able to tell who their actions will affect




d.
Due process concerns‑‑white firefighters' interests were in no way "represented" by simple notice of a consent decree hearing



4.seq level3 \h \r0 
Dissent: They’ve had their day in ct already.  And interested & affected 3rd parties can still collaterally attack a judgment



5. 
After Martin, if you want to stop someone from being a hoverer, sue them.  Don’t bet on de facto party status
EXPANDING THE CIVIL ACTION: A RESPONSE TO PRECLUSION DOCTRINE?

I.seq level1 \h \r0 

seq level2 \h \r0 
Joinder of Claims

A.
Analysis of any rule in general



1.
What would the answer have been in the absence of the rule in question?



2.
How does the rule expand or contract the pre-existing common law structure?



3.
Federal rules can’t expand subject matter JD cuz they’re not statutes



4. 
Each claim must be accounted for as far as subj matter JD & personal JD

B. 
Rule 18—Plaintiff Joinder of Claims   



4.
Rule 18(a)‑‑Joinder of claims: a party asserting a claim to relief as an orig claim, counterclaim, cross claim, or 3rd party claim, may join, either as independent or as alternate claims, as many claims, legal, equitable, or maritime, as the party has against an opposing party.


2. 
Is very broad & liberal; allows for as many thries/claims in 1 pleading as P wants.  



2. 
The narrower you force amt of material P can dump on D, the cheaper the litigation will be.  Problem is it’s hard to narrow complex situations into a single fact & thry.


3. 
It only describes claims P may assert against D; doesn’t require P to join claims in single action…so it’s permissive (though claim preclusion often compels P to join all related claims by forbidding splitting a cause of action into 2 or more lawsuits.)



3.
Exceptions to broad scope of 18(a):




a.
Subject matter jurisdiction  




b. 
Still must satisfy common law claim preclusion  


C. 
Rule 13—Defendant Joinder of Claims (where D has obligation to shoot back after P’s Rule 18 use)



1.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Rule 13(a)‑‑Compulsory Counterclaims (CC)
a. A pleading shall state as a counterclaim any claim which at the time of serving the pleading the pleader has against any opposing party, if it arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim and does not require for its adjudication the presence of third parties of whom the court cannot acquire jurisdiction.  But the pleader need not state the claim if 
1) at the time the action was commenced the claim was the subject of another pending action, or 
2) the opposing party brought suit upon the claim by attachment or other process by which the court did not acquire jurisdiction to render a personal judgment on that claim, & the pleader is not stating any counterclaim under this Rule 13. 
b. In short, a counterclaim is compulsory if:




(1) it arises out of same transaction or occurrence as subject mattter of the opposing party's (P’s base) claim (arise out of a CNOF--Gibbs) AND





(2) it doesn’t require 3rd parties over whom the court cannot acquire JD
c. Comp Counterclaim’s like fed equivalent of common-law claim preclusion rule.  Some cts hold comp counter. makes U claim, others issue, precluded if U don’t use it 1st time.

d. Forces a D to shoot back w/everything that P unloaded on him in the base claim, as long as it arises outta CNOF.  May force D to join suit he’s not prepared to join.
e. Justifications for it:
a. Issue Precl Test: if it’s likely issue preclusion will occur in Case 2, collapse Cases together. If you don’t have a Comp Counterclaim, Case 1 will have preclusive effect on Case 2 anyway, so we might as well join 2 suits now.  
b. Makes sense to bring claims together if arise outta similar facts & circs.  
c. Argument goes further to say even if there’s no preclusion, there are such efficiencies that are worth any potential prejudice to D (of filing a claim w/o merit just to get a counterclaim in return). 
d. Federalism
f. Fed cts invest broadly in Comp Counterclaim.  Expects D to fire back w/all his might.

g. Many JDs feel Comp Counterclaims are unfair cuz D doesn’t get a chance to call the shot--D’s forced in forum & w/time constraint that he has no say over.  D’s forced into forum he doesn’t want so he’ll bring counterclaim of bigger concern.

h. 13a does 2 dramatic things:

a. Opens door – fed ct can hear lots of efficient claims it wouldn’t be able to hear otherwise.  Fed ct is where entire controversy is resolved, even though pieces of it normally wouldn’t fall under fed JD.  Cts have tendency to define 13a very, very broadly to open & not close doors.

b. Closes door – potential disaster.  If you fail to bring the counter when you shoulda brought it under 13a, you’re precluded from 2nd case.  Imposes duty to do sumn that if you fail in, you’ll lose opp to bring suit ever again.

i.
Is it possible to come up w/single defn of common transaction that satisfies both purposes (open & closed door) of 13a, or is it necessary to have 2 separate defns?  Fed cts very reluctant to preclude under 13a.  Most cases are door opening cases



j.
Rule 13(a) claims don’t need indep basis of JD—are covered by supp JD (§1367)  




k.
Federal rules cannot expand subject matter JD because they are not statutes




l.
US v. Heyward-Robinson (US Ct App 1970)




1.
Facts

a. 
Heyward (prime contractor) hires D’Agostino to dig foundations on navy K & Stelma job (several hundred miles away).  Sumn goes wrong, & Hayward stops payin & forbids D’Ag to go forward on the job. Both Heward & D’Ag were NY corporations–no diversity.  Same insurance policy used for both jobs.
b.
D’Ag sues Heyward in fed ct for navy (fed) K.  Heyward counterclaims (13a) that D’Ag exceeded budget & didn’t keep good insurance.  D’Ag counter-counters (13a) that Heyward didn’t pay D’Ag for Stelma job either. 

c. 
Heyward argues there’s no fed JD over Stelma claim. Need subject matter JD over Stelma job to get it in fed ct, so that & navy job must arise out of CNOF to be able to be joined by §1367. If counterclaim is brought under 13a (as opposed to 13b), it arises out of same transaction & occurrence & thus falls under §1367 (qualifies suit as ancillary JD).



2. 
Held: Read T & O broadly to avoid unnecessary multiple litigation. For a claim





to arise out of same T & O as another, it needs only a logical relationship w/the





other.  Base claim is failure to pay, counterclaim is budget & insurance—same





insurance policy, payments, type & time of work, & breaches for both Ks.  



 
m. 
Great Lakes Rubber (US Ct App 1961)




1.
Facts





a.
Case 1  





(1)
GL v. C for violation of trade secrets, patent infringement,







slander/misrepresentation.  JD is based on diversity






(2) 
Rule 13(b) counterclaim






a.
C v. GL for malicious prosecution & invalid JD in 1st claim






b.
C was successful - GL's action dismissed, cuz lacked diversity

a. Case 2: GL refiles identical lawsuit & calls it Comp Counterclaim,

coming back on 13a, on fed claim of antitrust, sayin it arises outta CNOF from Cooper’s claims.




2.
Held:seq level3 \h \r0 

seq level4 \h \r0  GL's counterclaim is compulsory cuz it’s "offshoot of same basic





controversy".  Couldn’t have been brought as orig claim cuz lacked diversity





but could be done by pendant/ancillary JD under 13a.  




3. 
Illustrates argument against Comp Counterclaim: you can file a weak base





claim to elicit a certain Comp Counterclaim.  What H should have done was to





file a motion to dismiss for lack of SM JD


n.seq level2 \h \r0 
Possible measures for Rule 13(a) transaction and occurrence



1.
Issues of fact & law raised by claim & Comp counterclaim largely





same?




2.
Would claim preclusion bar a subsequent suit?




3.
Will same evidence support or refute P’s claim & D’s Comp Counterclaim?




4.
Is there any logical relation between the claim and the counterclaim?


2.seq level2 \h \r0 

seq level3 \h \r0 
Rule 13(b)‑‑Permissive Counterclaims (operates much like Rule 18)




1.
A pleading may state as a counterclaim any claim against an opposing party not arising out of the transaction or occurrence that is the subject matter of the opposing party’s claim.





2. 
Any claim not arising out of the same T & O 



3.
Permissive counterclaims need an independent base of JD




4. 
Counterclaims are always permissive in NY state cts.





5. 
Gives D same option P had under Rule 18 (can shoot back w/whatever, so long




as there’s sub matter JD for each claim – so ancillary/pendant claims are allowed if proper JD.)





6. 
Desire to create single pot will encourage us to read 13b widely.  Will be risk



that Ds are forced to bring counterclaims that they don’t want to, but are worried they’ll lose later if they don’t bring em up when they had the chance

3.seq level2 \h \r0 
Rule 13(g)‑‑Cross-claim against co-party
a. A D can file a Cross-claim against any other D on something arising out of the same T & O  of the original action or of a counterclaim
a. Reading T&O broadly allows for maybe more efficiency by reaching out to adjudicate all parts of single controversy under 1 judge

b. But it can turn small lawsuit into very complex litigation
b. Therefore, no independent base of JD necessary
c. Are permissive (don’t wanna make Ds sue each other, cuz P sits back as Ds fight) but may end up w/compulsory counterclaims if there’s issue preclusion.
d. Lasa v. Alexander (US Ct App 1969)

1.
Facts: 

i. Memphis issues bonds to build courthouse.  Most $ is frittered away.  Chooses Southern as prime contractor & requires it to insure itself w/indemnitor—Continental.  Southern then gets a bunch of sub-Ks & hires Alexander for marble facing—they are a TX/TN co.  Alexander then hires LASA—a small marble quarry in No. Italy—to supply the marble.  The marble is shipped and there is no payment.   

ii. LASA sues all who may be involved (Alexander, Southern, Continental, Memphis - to make sure to get a deep pocket D).  Fed Rules encourage that—as long as there’s PJ & SMJ, can join as many Ds as you want.  



2.
Held: 




a. T & O is given a broad & liberal interpretation in order to avoid a multiplicity of suits‑‑only requirement is that a "logical relationship" exist b/w cross-claims & the third party complaint, and the original action and the 2 pending counterclaims.  Though they deal w/difft sub-Ks, all Cross-claims deal w/same project & probs arising outta marble.  



b. Judge allows all Cross-claims (incl 3rd party complaint against architect) under 13(g), & says if Dist Ct finds that sep trials for any claim, Cross-claim, or issue would be more efficient, can do that thru Rule 42(b).



3.
Prob w/Rule 14: lets in indemnitors, not co-Ds.  (The tendancy is to use it



loosely to bring in co-Ds though.)  Architect isn’t really a Rule 14 3rd party D.  He’s not an indemnitor though he should be cuz he is the one who supervised 

4.
You want counterclaims where base claim is so connected that adjudication of base claim will be de facto preclusion in subsequent cases.  In LASA there is virtually no chance that litigation about the marble will control the counterclaims.

5. 
Dissent: Counterclaims founded on K, cross-claim founded on tort; proof of claim cannot arise outta same transaction or occurrence.

II. 
seq level2 \h \r0 Permissive Joinder of Parties Rule‑‑20


1.
Any party can join any party (bystander) they wish, if asserting some kind legal theory that is part of the same T&O.  No need to regard old rules about alternative Ds


2.
Rule 20 parties cannot violate diversity – still hafta satisfy SM & pers JD



3.seq level2 \h \r0 
Joinder’s a controversial thry in most parts of world – would hafta bring mult suits



4.
Policy for it: avoid conflicting verdicts & expensive serial trials



5. 
Probs: 




a. Rule 20 might unfairly do what decided we wouldn’t do in rule 13(g).  We don’t




want compulsory counterclaims cuz we don’t want to force people to come into court 




& fight w/each other rather than P who brought em in.   


b. By letting P guess which D did it, have a low threshold of discovery, but also huge potential for abuse & harassment. 


5.
Tanbro Fabrics v. Beaunit Mills (NY App Div 1957)



    a.
Facts




a.
Buyer is attempting to consolidate to separate cases




b.
Case 1‑Seller sued Buyer for cloth price. Buyer counterclaims cloth was wack.
c.
Case 2‑Buyer sued Processor [hasn’t returned the cloth—for replevin].  The processor counterclaims for payment for the cloth.




d.
Case 3‑Buyer v. Processor & Seller (doesn’t know who messed up the cloth.  The buyer doesn’t want to litigate the issue in two different fora.  He could lose both lawsuits—runs the risk of inconsistent verdicts.  Thus he brings this case against BOTH for joint and several liability.)


    b.
Held: Buyer must make out a prima facie case of alternative liability before such a consolidated action can go forward, cuz sep trials may be inconsistent & unjust.  The alternative liability must arise outta CNOF, but it’s not a rigid test, & justice & convenience can be balanced in applying it w/discretion.





c. 
Deals w/NY consolidation law (Rule 42a) – broader than NY joinder law

V.seq level1 \h \r0 

seq level2 \h \r0 
Compulsory Joinder of Parties


A.
Rule 19(a)‑‑A person is a necessary party if:



1.
Complete relief cannot be accorded among those already parties in the person's absence; OR



2.
An adjudication on the subject matter of the litigation would




e.
Impair or impede the absent person's ability to protect that interest



f.
Place parties already present at risk of multiple or inconsistent obligations

B.seq level2 \h \r0 

seq level3 \h \r0 
Rule 19(b)‑When a necessary party is indispensable (no precise formula for weighting em)



1.
Court should determine whether in equity and good conscience the action should proceed without the necessary party.  The court should consider the following factors:




a.
To what extent judgment rendered in the person's absence might be prejudicial (if outsider’s bein prejudiced by not bein part of lawsuit)



b.
To what extent can this prejudice be reduced through "the shaping" of relief (if inside Ds can be hurt by having other parties brought in)



c.
Whether a judgment rendered in the person's absence will be adequate (general societal interest w/efficiency)



d.
Whether P will have an adequate remedy if action is dismissed for non-joinder (interests of P, to structure case how she wants it w/choice of parties & forum)

C.
Concerns involved in Rule 19 questions



2.
Actual parties are concerned about subsequent litigation



3.
Outside parties are concerned about the impact of the litigation on their interest



4.
Efficiency interest of the judiciary



5.
Community continuity interest‑‑the interest of the courts and the public in complete consistent and efficient settlement of controversies

5. 
Rule 19 doesn’t trigger ancillary JD, cuz P will only sue those he wants for complete diversity, then bring rest in.  Might allow P to evade complete diversity requirement.


6. 
Is P playing games?



7. 
IS THERE AN ALTERNATIVE FORUM?


D.
Martin v. Wilks (1989)



6.
White firefighters were "necessary" parties




e.
Strong interest in the adjudication




f.
No jurisdictional problems




(1)
In personam‑‑white firefighters are present in the state





(2)
Subject matter‑‑Civil Rights Act of 1965


E.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Shields v. Barrow (US 1854) – earliest US case on point



1.
Facts




a.
Six Guarantors are jointly and severally liable for $100,000.




b.
Landowner & 4 Guarantors are La residents; 2 Guarantors are MS residents




c.
L sues only the MS guarantors in order to get diversity



2.seq level3 \h \r0 
Held: 

a. LA guarantors to be indispensable parties.  If the case went forward

& L won, MS guarantors would have to sue LA guarantors and might lose.




a.
Developed distinction: (still valid & consistent w/Rule 19)

1) necessary=have interest in controversy but ct can continue w/o em & do justice w/o affecting those not before the ct.

2) indispensable=have interest in controversy AND judgment can’t be made that wouldn’t affect their interest or be equitable & in good conscience.


F.seq level2 \h \r0 
Bank of California v. Superior Court (Cal 1940)



1.
Facts




b.
Testate leaves $60,000 to many legatees people, some of which live in other states and out of the country




c.
Caregiver claims that testate signed a K leaving everything to her.  Caregiver sues only bank & 1 legatee, but challenges all legatees’ right to estate.




d. 
Bank fears phantom case w/2 of other legatees coming back in & suing, &



claimed that absent parties are indispensable parties.  Are worried about preclusion probs.  Is the classic Rule 19 dilemma.  (Caregiver could argue she tried but had no personal JD over other legatees.)


2.
Rule of indispensible parties is one of equity; where case can be fashioned so as to minimize the risk of predjudice the case will go forward.



3.
Key is to reorganize the substantive litigation so as to minimize the possible loss to outside parties.  Creation of a constructive trust.



4.
Held: lets case go forward by allowing Caregiver to litigate claim only against appearing Ds.  Other legatees are “necessary” (so interested in controversy that they should normally be made parties), but not “indispensable” (cuz P can get decree binding only the appearing Ds that won’t affect nonappearing D’s interest in estate).  So ct can consider fairness, convenience, & practicality in such cases & here, it’s impracticable to bring em in.


Gseq level2 \h \r0 
Provident Tradesmen v. Patterson (US 1968)



1.
Facts




d.
D’s car insurance covers personal claims & "permission" claims




e.
D gives car keys to C




f.
C gets into an accident while driving L, H, & S….H injured; others died.




g.
Case #1





(1)
L sues C & gets a $50,000 settlement (but insurance co doesn’t pay)





(2)
H & S may seem like necessary parties, plus C is bankrupt, but just C was sued for complete diversity 




h.seq level4 \h \r0 
Case #2 {has not yet gone forward}





(1)
H & S & L (the 3 hurt) sue C & insurance co in state ct.  





(2) 
Sue L for equitable apportionment (Rule 18).  Under common law you couldn’t join tort claims with equitable apportionment claim.  Thus there’d have to be a narrow conception of claim (theory-based) b/c there was no joinder.  You could only proceed under one theory.  Once you can join as many theories as you want you get a transaction based conception of claim.  



i.seq level4 \h \r0 
Case #3





(1)
L, H & S v. C & D’s insurance





(2)
Suit is for declaration that C had permission





(3)
Joining D (bystander) would have broken diversity 




g.seq level3 \h \r0 

seq level4 \h \r0 
Insurance argues on appeal that D was an indispensable party in case #3



2.
Held: D not indispensable - should be allowed to stand.  Considered 4-pt test of 19b: low Ps’ interest in joinder of outsider, outsider’s interests lo (mainly that fund used to pay judgments against C may dry up), strong Ps’ interest in preserving judgment, & lo efficiency concern (no need to throw away judgment just cuz it didn’t potentially settle whole controversy.)  



3.
1 reason to trigger Rule 19 is if everyone isn’t there to get full shot at a finite fund.  

H.seq level2 \h \r0 

seq level3 \h \r0 
Associated Dry Goods Corp. v. Towers Financial Corp. (2nd Circ 1990)



1.
Facts




a.
Tenant (A) rents apartment to subtenant (T)




b.
A and T are diverse.  T and owner of the building are not diverse.




c.
A sues T for payment of rent



2.seq level3 \h \r0 
T claims that owner of the building is an indispensible party. 




a.
If T prevailed against A, he may still be subject to suit by owner of building.



3.seq level3 \h \r0 
Held: 




a. Let case go forward because T could file a compulsory counterclaim‑13(a) against A, and join the owner as a party to the counterclaim under 13(h).




b. Moral‑‑T had unclean hands & tried to use doctrine grounded in
equity. For a party




to successfully plead indisp party, pleadin party can’t be in position to join party itself.


I.seq level2 \h \r0 

seq level3 \h \r0 
Schutten v. Shell Oil Co. (5th Cir 1970)



1.
Facts‑‑"Classic indispensible party problem"‑‑frequent in real property litigation




a.
Schutten purports to own property; Shell signed a lease with Levee Board




b.
Schutten sues Shell for rent and eviction



2.seq level3 \h \r0 
Levee Board is an indispensible party.




a.
If Schutten wins, Shell may have to pay twice‑‑once to Schutten and once to Levee Board




b.
If Schutten wins, Levee Board's tenant will be evicted.




c.
No way to shape remedy so as to minimize resulting prejudice



d.
Schutten has an adequate remedy available in state court
VI.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Impleader

A.
Rule 14


1.
Used for parties in indemnity relation.  If D has to pay P, 3rd party D should hafta pay D.



2. 
Both Rule 14 & compulsory counterclaims bring in 3rd party Ds


3. 
Doesn’t incl. contribution


4. 
Policies: 

a. Should we allow it so D can bring anyone he wants that could be potentially liable?

b. People may use it to not destroy complete diversity if 3rd party D woulda otherwise done so.  Is that inconsistent w/Congress’s demand to keep complete diversity?

B.seq level2 \h \r0 
Shields v. Barrow:seq level3 \h \r0  Using Rule 14(a), MS guarantors coulda brought La guarantors into action 


C.seq level2 \h \r0 
Jeub v. B/G Foods, Inc. (US Dist Ct of Minn, 1942)



1.
Facts




a.
Swift delivered bad ham to B/G, who delivered it to Jeub




b.
Jeub v. B/G (Rule 18)




c.
B/G impleads Swift (Rule 14) so as not to lose indemnity rights against Swift in later case by leavin Swift bystander in case 1.



2.seq level3 \h \r0 
Swift claims federal rule creates no substantive right against it, cuz at common law, action against Swift wasn’t cognizable until B/G lost to Jeub



3.seq level3 \h \r0 
Held: Rule 14 is merely an acceleration of the action against Swift.  Rule 14 allows impleader of party “who is or may be liable” & isn’t restricted to presently enforcible indemnity/contrib. rights.  Rule 14 aims to avoid circular suits & inefficiency, & 1 case won’t prejudice any parties’ rights 


D.seq level2 \h \r0 
Revere Copper & Brass v. Aetna (5th Cir. 1970)



1.
Facts




a.
Revere (NY) has Fuller (NY) do some construction work




b.
Fuller's work was secured by a surety bond underwritten by Aetna




c.
Revere sues Aetna  




d.
Aetna says I’ll pay, but Fuller screwed up, so impleads Fuller (Rule 14)




e.
Fuller asserts 13a compulsory counterclaim against Revere, but Revere argued there’s no diversity & they’re in fed ct.  


2.seq level3 \h \r0 
Held: Fuller's counterclaim doesn’t break diversity cuz it’s ancillary JD (since claims claims are so intertwined factually.)



3. 
Prob: Rule 14 triggers a 13a counterclaim circle.  That’s why U hafta police Rule 14.




It can’t be used always.
VII.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Interpleader

A.
Generally



1.
Interpleader-‑the magic of creating in rem JD by creating property‑‑threatens to dissolve all teritoriality restrictions



2.
In rem nature of action frustrates P’s ability to control own fate (ie choice of forum).



3. 
Must be limit on what (ie debt) you could throw into ct as interpleader, so it doesn’t eat up complete diversity plus take over personal JD requirements

B.seq level2 \h \r0 

seq level3 \h \r0 
2 types:



--Rule interpleader‑‑Rule 22


1.
Ct needs in personam JD over all stakeholders


2.seq level3 \h \r0 
Subject matter is diversity




a.
Complete diversity b/w P & all Ds (not needed among all claimants)



b.
Asset must be $50,000


3. 
No special power to enjoin other actions from going forward


4.
Normal service of process.  

 

--Statutory interpleader‑‑28 USC §1335 (passed as Federal Interpleader Act after Dunlevy)



3.
JD amount is $500 (whole amt paid in, not each claimant’s claim)



4.
Minimum diversity‑‑ ignore the stakeholder’s citizenship--is any claimant (including adverse P) diverse from any other claimant.  So Rule interpleader’s still used where all claimants are from the same state.



5.seq level3 \h \r0 
Nationwide service of process


6.
Court has direct power to enjoin other actions from going forward



5. 
Stakeholder isn’t viewed as a litigator—he has no claim on the money; only asserts a claim that the money should go to the right person.  It is a litigation triggered by the placing of a rem in court.  The claimants become the litigants among each other.



6. 
This ousts Rule Interpleader.  There are some settings where you must use Rule 




interpleader—if all claimants are in same state.


C.seq level2 \h \r0 
New York Life Ins. v. Dunlevy (US 1916)



1.
Facts




a.
Boggs & Buhl had a $2,000 default judgment against Dunlevy




b.
Case #1‑‑Interpleader held in Pennsylvania while Dunlevy is in California (Dunlevy, Gould, and Ins. Company)




c.
Case #2‑‑Dunlevy v. Ins. Co. & Gould



2.seq level3 \h \r0 
Held: 




a. Rejects in rem theory of interpleader.  An interpleader is an action in personam.  Cuz Dunlevy wasn’t in state, ct in case 1 had no power to adjudicate claim (Pennoyer).




b. Boggs & Buhl's argument, that the interpleader was part of the $2,000 default judgment against her, was rejected‑‑the interpleader is a collateral action.

3
After Dunlevy, ins. Co’s realize that 1-way attachments don’t work.  Decide not to wait to be sued - take initiative & take the $ out of their pocket, into the court in subsequent cases.  Ask the ct to decide who the various claimants are & who has rights to the sum.


E.seq level2 \h \r0 
State Farm v. Tashire (US 1967)



1.
Facts




a.
Mass tort case, into millions of $.  Bus & truck crashed.  Ds were:





(1)
Greyhound (owner of bus)





(2)
Nauta (bus driver)





(3)
Clark (driver of truck)





(4)
Glasgow (owner of truck)




b.seq level4 \h \r0 
Clark had $20,000 worth of insurance coverage by State Farm




c.
State Farm used statutory interpleader (worried about having the $20,000 used up too fast so that the rest of the claimants won’t get their share of it.)




(1)
Paid $20,000 to an Oregon court





(2)
Asked court to require all claimants to establish their claims against Clark & his insurer in the Oregon proceeding & in no other action



2.seq level3 \h \r0 

seq level4 \h \r0 
Held: Interpleader not allowed here

a. Upheld use of minimum diversity in interpleader

b. But where fund is such a small part of litigation, interpleader should not be used to control case & compel Ps to litigate in Oregon.  Interpleader should be used for 1 forum if fund is outer limit target of claimants.

c. And interpleader’s not supposed to be an all-purpose “bill of peace”


3. 
Q: How big a fund/percentage of total damages sought woulda been enough?  This quantitatively limited interpleader.  Does there need to be qualitative limit?  Do we have to look at what kind of property that is being interpled?  
VIII.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Intervention


A.
Generally



1.
Rule 24 is bystanders’ right to intervene.  When and under what circumstances is it possible for a bystander to muscle her way into a case where no effort has been made by the parties to bring the bystander in (and where they might not want her in)?


2. 
When’s it ok?

a. 
Not if worried about bein precluded (if aren’t a party, can’t be precluded.)

b. 
You can’t intervene if you have a general interest.

c. 
Some try to use stare decisis argument—will be hurt by result of this decision.  Some say if you can show that you will be substantially affected by stare decisis the judge ought to let you in under Rule 24(b).  This is discretionary

d. 
May be genuinely harmed in a way that a second action cannot fix (If P sues D over who gets racehorse, horse will be wasted by time bystander est. claim.)

e. 
Often when U make a motion to intervene, judge says he doesn’t want U in as a party cuz would expand the action too much.  But, will be troubled by the effect on you.  So judge will allow an amicus brief, & will read it so that you can express your interest in the case.


2.
Modern scenarios




a.
Parties at litigation don't know about the outside party



b.
Parties know of the outside party, but strategically leave it out (Wilks)



3.seq level3 \h \r0 
Structure of Rule 19 is very similar to Rule 24 but:




a.
Rule 19 is concerned with preclusion




b.
Rule 24 is concerned with practicality‑‑POLICY





(1)
Judicial economy by resolving related issues, & protecting parties & nonparties, in a single lawsuit; vs.





(2)
Prevention of unnecessary or unending litigation
 
B.seq level2 \h \r0 
Rule 24(a)‑‑Intervention of right


1.
Applicant is so situated that the disposition of the action may as a practical matter impair or impede the applicant's ability to protect that interest;




c.
Can’t just mean stare decisis cuz that’d be overbroad—it’d include everybody!



2.seq level3 \h \r0 
You hafta show that parties in the case won’t adequately represent your interests.



a.
Parties must effectively deal with the prospective intervenor's interest



3.  
Unlike permissive intervention, this is appealable

C.seq level2 \h \r0 

seq level3 \h \r0 
Rule 24(b)‑‑Permissive intervention


1.
Applicant's claim or defense has a question of law or fact in common with the main action; but



2.
ONLY at the discretion of the court.



3. 
Requires independent SMJ.  



4. 
Denial of a 24(b) motion is not appealable.  

D.seq level2 \h \r0 
Smuck v. Hobson (US Ct App, DC, 1969)



1.
Facts




a.
D.C. School was "racially and economically discriminatory"




b.
Case #1





(3)
Class composed of Black and poor children sues school





(4)
School loses and elects not to appeal





(5)
Parents & superintendent intervene in order to appeal



2.seq level3 \h \r0 

seq level4 \h \r0 
Held: 

a. Superintendent has no appealable interest in case 2 & had fair opp to defend self in case 1

b. But parents would be practically disadvantaged by a failure to appeal & weren’t adequately represented by the school board's decision not to appeal…board couldn’t adequately protect parents’ interests for their kids  


E.seq level2 \h \r0 

seq level3 \h \r0 
Atlantis Development v. US (US Ct App, 5th Cir 1967) Classic case of access to a finite asset


1.
Facts




a.
Owner 1 and Owner 2 both claim the same reef




b.
US claims





(1)
Ownership





(2)
Any development on the reef requires a specialized permit




c.seq level4 \h \r0 
Case #1‑‑US vs. Owner 1




d.
Owner 2 claims to be a Rule 24(a) party, sayin US doesn’t own, & owner 1 has trespassed.



2.
Held:

a. Owner 2's interest is much greater than simple stare decisis; owner's claim is to the very property that is the subject of the main action.  Nature of the adjudication over the actual property will create de facto preclusion

b. Owner 2's interest is not adequately represented by the interests of the other parties

IX.seq level1 \h \r0 

seq level2 \h \r0 
Class Actions


A.
Generally



1.
When’s it fair to say you’re virtually represented by litigant that has same interests you do?  Group is linked by sufficiently strong interest that it’s fair to treat A as B.



2. 
Cts put much importance on picking class rep who’ll adequately represent interests of proposed class/subclass, but such supervision can be very costly & time-consuming.



3. 
Ds often think mass adjudication’s unfair & that people left to own devices won’t claim.


3. 
Notions U must have:

a. Exit.  If you don’t like your rep U don’t have to stay w/him.

b. Notice.  Need it for effective right of exit & to bind people who weren’t present except by representation
c. Voice.  Extent the represented can express their concerns to the representative.  
d. Loyalty:  representative must have an undivided loyalty to the group.  In Hansberry, D1’s loyalty was divided—were 2 conflicting groups & couldn’t represent both.  
4. 
History of Rules: 1966:  When these rules came together-3 powerful interest groups concerned about the direction of the law

a. 
Civil Rights Attys: 10 yrs after Brown, school desegregation hurt by 2 things: Massive resistance & Preclusion (If 100 bl kids wanted in, and D1 sued, P school district would let ONLY D1 in, not the other kids. Each kid had to sue.) 
b.
P’s (tort) Attys:  wanted to enforce new types of legis—consumer protection  & environmental statutes.  Amts that’d go to any 1 P was very small - wanted to aggregate small claims.   

c. 
Ds:  Worried cuz offensive NMCE would carry the day.  In mass tort cases if P won 1 case, would hafta pay rest.  Want to bind all possible litigants at once & buy “peace” & certainty.  Want a way to equalize stakes of the 1st action so 1st action is preclusive both to them & Ps.  Both sides would roll dice on 1 case.

5.
Raises concerns of due process of absent class members & finality.  Is exception to trad notion that people’re only bound when had opp to have day in ct.  But trad notions of claim & issue precl still apply in class actions (Cooper).

6. 
Certification: Don’t need permission of potential class members before movin for certification or for ct’s certifyin suit as class action.  

a. Many potential class members oppose suit – wanna bring indiv suits or not be part

b. Many JDs give em chance to opt out, while others need to opt in

c. 7 requirements for certification:

a. ascertainable class

b. rep must be class member

c. 4 requirements of 23a (numerosity, typicality, commonality, adequacy)

d. must fall w/in category of 23b
d. The certification order appoints a class rep

e. Certification orders usually not appealable
7.
Attys: can’t contact vics to solicitate after hearin of disaster, but can inform of legal rights & offer selves as counsel for those who wanna bring suit



8.
2 conceptualizations of class action




(a)
Mass-joinder (every indiv keeps own legal personality but each is conveniently





lumped together)



(b)
Instrument of virtual representation (a thing like a corp)



9.
For §1332 JD, every member of the class must satisfy JD amt.  In these




cases, Sup Ct was looking at the individual conception.  Zahn.

10. But citizenship of class for §1331 is tested by citizenship of named rep.  Never have 


complete diversity otherwise.  Class considered “thing” here.


11.seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 
Classes and diversity




a.
Diversity is tested by citizenship of named parties



b.
JD amount is tested by every member's individual claim


 12. 
Rise of affirmative NMCE meant that the Ds could either lose big on case 1 and lose




everything or never win except against individual Ps.  

 B. 
Rule 23(a)‑Prerequisites to class action.  To certify class, judge must find all 4 requirements:  


2.
Numerosity - such that joinder under Rule 20 is impracticable (usually at least 25)



3.seq level3 \h \r0 
Commonality - action must raise common qs of law & fact (is preclusion idea) 


4.seq level3 \h \r0 
Typicality – claims of rep must be typical of those of class (crucial for loyalty issue) 


5.seq level3 \h \r0 
Adequacy of representation (embodies due process concerns of Hansberry) - critical where class is not under 23(b)(3) so no notice or opt-out is required.  Need:




1-adequate rep (substantial stake & interest)




2-adequacy of atty



3-no conflicts w/in class (like Hansberry) or else ct will divide class into subclasses 

C.seq level2 \h \r0 
Rule 23(b)‑‑"under what circumstances" - 3 categories of classes.  The judge can pick and choose which she wants to certify. Each class carries with it certain procedural obligations.



1.
23(b)(1)(a)‑‑Will D be "whipsawed" by inconsistent defenses?  

a. Need to know how to act after rulings, & if D1 wins & D2 loses, non-class


party won’t know what to do.  

b. 
Is another way to deal w/what could be dealt w/by rules 19, 24 & 22 (indispensable parties, intervention, interpleader).



2.
23(b)(1)(b)‑‑Will prospective Ps’ (non-class party’s) interest be prejudiced?




a. Citizenship of class is that of named rep.  May be used to not break complete diversity.  

b. Classic case=limited fund


3.seq level3 \h \r0 
23(b)(2)‑‑Is D prejudicing a class of similarly situated Ps?  Class can seek “wholesale” injunction for all people who are similarly situated (homogeneous)



a.
D’s conduct must be generally applicable to class, not necessarily damaging or offensive to each class member




b. 
Paradigm of a "civil rights" class




b.
Ps can usually only seek injunctive relief -not damages (but Wetzel said damages sufficiently connected to injunction are ok.)



4.seq level3 \h \r0 

seq level4 \h \r0 
23(b)(3)—Need both predomination of common issues of law or fact AND class action is best way to deal w/matter – easier to meet than (b)(2) - is highly debatable




a. 
Didn’t involve making hard findings


b. Rreally an efficiency norm.  

c. Situation where common issues of liability BUT different issues on damages.




d.
Favored by securities and products liability (mass tort) case




e.
Requires "notice and opt out" (Rule 23(c)(2))





(1)
Cost of such notice is high





(2)
Vital for due process


B.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Rule 23(c) – only applies to suits brought under 23(b)(3)



1. 
Rule 23(c)(2) - Once the judge has found a class, she sees what to do

a. Involves: 

a. notice given to any (b)(3) class 

b. they have the option to opt out, & 

c. they have the right to individually intervene
b. Doesn’t provide the same protections for (b)(1) & (b)(2) class members.

c. No notice for (b)(2) class cuz of civ rights cases…but it’s troublesome cuz if P loses, big grp people lose their rights
d. Even worse in (b)(1).  In (b)(2) it’s all injunctions—there’s not an entrepreneurial lawyer with an economic incentive there.  

C.seq level2 \h \r0 

seq level3 \h \r0 
Hansberry v. Lee (US 1940)



1.
Facts




a.
Land developer has racially restrictive covenant he wishes to enforce




b.
Covenant must be signed by 95% of owners in order to be effective




c.
Case #1‑‑Developer gets a declaratory judgment against a class of landowners that 95% of the owners signed the covenant.  





(1)
Safest way to do this: make sure every landowner gets served & there is actual adjudication.  That’d be preclusive so there would be no question that there was a covenant in a subsequent case to enforce the covenant.





(2)
In fact, P only served 1 person for declaratory judgment.  That person was said to be a representative of everyone.  They entered a stipulation that 95% signed.  Ct enters judgment that covenant was valid.   
(3) 
This wasn’t a real adversarial action—it’s collusive.  They want to just bring the covenant into being.  IL Sup Ct finds 1st case wasn’t collusive, just wrong (only 54% signed).  Being wrong doesn’t justify setting aside preclusion rules.

(4) 
Q is why case 1 wasn’t only preclusive to original D but to all other landowners.




d.seq level4 \h \r0 
Case #2‑‑Developer sues land seller for violating the covenant and claims that land seller is issue precluded from asserting that the covenant was not valid.  Hansberry & other Ds argued they weren’t bound by claim preclusion of earlier judgment – weren’t parties, successors in interest, or in privity w/em.  P & landowners tried to restrict bl from buyin land, & Hansberry tried to buy it.

2.seq level3 \h \r0 
Held: If the conflict doesn’t exist b/w the rep & represented, there’s no due process limitation on a representative action.  Thus Hansberry gives permission for class actions.

a. Class wasn’t homogeneous‑‑Rep D’s claim didn’t represent class.  Before D1 can be a rep of everyone, must show there aren’t huge conflicts of interests among the group.  Class action suit is claim precluded only if 
a. interests were common (adequately represented) as to class members who weren’t formal parties to suit

b. were participant in litigation
c. otherwise in legal relationship to have judgment for 1 stand for another
b. Therefore, using issue preclusion would violate Hansberry's due process because it is clear that he did not have his day in ct.  


3.seq level3 \h \r0 
This is a Rule 23(a)(3) problem 

D.seq level2 \h \r0 
Wetzel v. Liberty Mutual (US Ct App, 3rd Cir 1975)


1. 
Facts: 

a. Corp divided job depts by gender, pay, promotion opps.  

b. 2 w commenced class action & Dist Ct certified it to incl all former, present, & future female technical employees in that job dept thru-out nation.  Certified it as 23(b)(2) class, while acknowledging it fit 23(b)(3) also.  Saw no need to order notice required under (b)(3).  

c. Ps hafta pay for notice. A savvy P’s atty tried avoidin notice costs of 23(b)(3).  

d. Found Title 7 violations but denied injunctive relief cuz corp had stopped its discr.  

e. Corp argues suit had to be (b)(3) cuz (b)(2) is only for injunctive relief rulings.  P class still wants back pay & other damages.  



2. 
Held: don’t hafta redetermine as (b)(3) once concluding injunc relief not appropriate
a. Title 7 action fits (b)(2) cuz of common characteristic (gender here) & nature ain’t altered cuz employer changed practices

b. Must test for the validity of a (b)(2) action when the case was brought.  At time of cert. it must be reasonable to ask for injunction.  If the (b)(2)’ness goes away, judge has discretion to re-certify.  

c. (b)(2) doesn’t say it’s limited to injunctive/declaratory only, but it only allows damages incident to equitable relief.  Damages connected to injunction thought to be sufficiently integrated w/decree are ok.  Requests for back pay are incident to an injunction ending improper employment practices.  Case is extreme cuz damages are granted w/o an injunction & attached to injunction that might have been.

G. 
General Telephone v. Falcon (US 1982)



1.
Facts




a.
Mexican-American was passed over for a promotion





(1)
Certified class incl "all hourly Mexican-American employees who’d been employed, were employed, or who were to apply for employment, or had applied or who woulda applied had not petitioner practiced racial discrimination in its employment practices"




b.seq level4 \h \r0 
At trial, Court found





(1)
Corp hadn’t discr against Falcon in hiring, but did in promotion





(2)
Corp hadn’t discriminated against class in promotion, but did in hiring



2.seq level3 \h \r0 

seq level4 \h \r0 
Held: 

a. Class not proper due to lack of typicality b/w Falcon's & class’s claims  

b. "The mere fact that complaint alleges racial or ethnic discr doesn’t in itself ensure that P will be adequate rep of those who may’ve been the real vics of that discr."

c. Need more specific pleading – show specific, clear link b/w indiv & class claims


H.seq level2 \h \r0 

seq level3 \h \r0 
Phillips Petroleum Co. v. Shutts (US 1985): the law today on horiz conflict


1.
Facts




a.
99% of gas leases and 97% of the class have no connection w/KS 




b. 
Class w/LA, TX, & KS Ps sue Phillips, purporting to represent all the gas





royalty owners.  They say that Phillips is cheating in calculating the royalties.





The actual amount that will go to individuals is rather small..  



c.seq level4 \h \r0 
Brought in KS state court




d. 
Q: What is KS doing certifying a class that is only 3% in KS?   If the Ps lose, the out-of-staters will also be precluded.  Why should KS have the power to put the 97% in jeopardy?




e. 
Phillips argues no min contacts exist b/w PS & KS for personal JD & wanted opt in cuz that’d be “consent.”  


2.seq level3 \h \r0 
Held for Class: 
a. State can have JD over absent Ps in class action even if Ps have no state contact – Ps don’t need protection from unfair forum (don’t even hafta be in class)

b. For KS to have proper JD over Ps outside KS, need notice + opportunity to opt-out to get consent
c. Opt-in is not required because of procedural safeguards which ensure adequate representation & that absent P is not faced with any "burdens"  



3.seq level3 \h \r0 
Held for Choice of law:

a. One of few instances where Sup Ct has held a forum w/PJ lacks power to apply its own law.  KS has no articulated basis to apply KS law to TX and OK royalties.  Class must be divided—apply law of the state the people are from.

b. If you can’t use 1 law doesn’t that destroy the purpose of a class?

4. 
Interplay b/w Shutts & Erie causes great probs in mass torts cases. To bring a class action for mass tort in state E by individuals in states A, B, C and D – E can’t apply own law unless it satisfies Allstate test.  In mass torts, often the only link with state E is that all the Ps were injured (in different places) by the same agent (or product).



5. 
To avoid conflicts prob: 

a. Pass statute to create single uniform nation rule for mass tort cases under Commerce Clause.  But Congress is reluctant to nationalize things in this polit environ.

b. Arm fed judge to create a national choice of law rule, so fed judge could choose which state’s rule would apply.  It’d modify Klaxon as a state uniform rule.


I. 
Cooper (US 1984)



1. 
Facts:

a. 1st generation civil rights action against Federal Reserve Bank:  pattern & practice of discriminatory treatment - keepin blacks from being promoted

b. Case 1: court certifies a class cuz employees were all subjected to pattern or practice.  Verdict for D – no discr pattern or practice.  People tried to intervene during the action & ct wouldn’t allow them.  

c. Case 2: indiv workers (part of class in case 1) sue individually, sayin co. discr individually against them.

2. 
Qs: What’s the actual preclusive effect of the dismissal of a class action?  Would it violate deal under Rule 23 that class action will settle the issue forever?

3. 
Held: 

a. Case 2 can go forward cuz of the issue preclusion doctrines.  The only thing special about the class action is that the form sometimes frames what issues must be adjudicated.  However, it doesn’t change the issue preclusive effect - verdict has same effect as any indiv verdict.  

b. Case 1 wasn’t preclusive cuz all that was necessary to decide case 1 was “pattern or practice.”   

c. In Falcon, indiv worder’s claim of promotion denial cuz of race didn’t make him adequate class rep.  Similarly here, class P’s attempt to prove consistent policy doesn’t not adequately represent discr that occurred to 1 or 2 indivs.

4. 
Always ask for 2-case situations: Is there issue preclusion?  Then, is there claim preclusion?

5.
Ask philosophical question:  is it a massive joinder?  Is it an ad hoc entity?  (Cooper is cited as an ad hoc entity case.)

J. 
Anchem (US 1997)


1. 
Facts: 

a. 3 categories of Ps exposed to asbestos from any of 20 companies: 

a. Inventory Ps: suffered injury & have cases pending.

b. Exposure/Symptom (s:  exposed & have symptoms, but haven’t yet sued.

c. Exposure:  exposed, no symptoms, & don’t know if they ever will.  

b. Ds wouldn’t settle if they thought grps 2 & 3 could still sue later.  Settlement w/two contingency clauses:
a. Split the inventory cases off from the other cases—settled for an astronomical amount
b. global settlement: created settlement class just to settle case.  Didn’t try to certify it for trial but tried under 23(b)(3) to certify for settlement, sayin a judge can rule it fair under 23(e) & bind & preclude everyone in settlement class.  It’d cut off their private causes of action.
2. 
Can attys representin inventory Ps provide adequate counsel to other Ps given their stake in getting this settled for their fee?  (Judges & Ds also desperately wanna settle.)  Is this like Hansberry, w/internal conflict that won’t let em be bound together?

3. 
Other big issues:

a. So many people exposed, maybe trad litigation on a 1-1 basis or even class action isn’t way to deal w/this.  Everyone should have day in ct, but is system overwhelmed by sheer size of this litigation & should Congress pass some Asbestos Regulatory Act?

b. Causation: Can you prove it 40-years after the date?

4. 
Held: global settlement not allowed under rule 23 cuz conflict of interest w/class reps

a. Lotsa difft symptoms, people exposed at work etc., atty representation probs, exposure Ps wants inflation settlement but symptoms Ps don’t care cuz are closer to collecting.

b. Settlement is a factor that can be taken into account (you don’t have to worry if you’d cert. if going to trial), but STILL have to worry about if 23(a) requirements are satisfied.  Still need legit rep institution & common issue predominance.

5. 
Possible solutions:

a. Create 2 difft classes: symptom & non-symptom Ps, w/sep attys & settlements for each group.  Probs: would never reach agreement or give adequate notice

b. Congress can make act.  Prob: doesn’t do anything with the Inventory Ps (the settlement unraveled b/c the contingency failed).  

K. 
Mass tort: Holocaust - systematic Nazi race, religion, or personal status persecution  

1. 
5 different classes:

a. People who had Swiss Bank Accounts (Deposited Asset Class)

b. Refugees (expelled from or refused entry into Switz cuz were part of persecution)

c. Slave Labor (1)—where activity was funded through Swiss banks

d. Looted Assets—laundered through Swiss banks.

e. Slave Labor (2)—worked for Swiss corporations



2. 
Said: attys who litigated can’t negotiate it.  Appointed a special master cuz it’d be crazy to have sep attys for each class (moral judgment about squabbling about $ just as survivor




generation is dyin).


L. 
Difficulties w/class actions:

 

1. 
Under rule 23(e), can’t settle these cases w/o judicial permission.  Need judge to decide if settlement is fair.  Puts huge burden on judge.



2. 
An individual quiet check won’t help, cuz indiv claims ain’t worthy of bein brought



3. 
Huge potential for blackmail from Ds to Ps in a settlement.  Ps are subject to great pressure to settle.  So suits that shouldn’t be settled are.  



4. 
Whereas Eng has winner take all system (deters suits), US has 2 systems:

a. Lode star=hrs * hourly fee…relatively low.  Often for civil rights.

b. Mkt mechanism that usually pays a negotiated percentage of the recovery.  Creates huge entrepreneurial engine to do relatively lil work for huge amt of $, & creates big incentive to settle (for possibly much lower than Ps could otherwise get) cuz Ds wanna settle as fast & cheap as possible

JUDGE & JURY

I. 
Generally


A. 
It must make a diff, we presume, cuz we have right to jury trial & why would attys take so much



effort in getting a jury, then stackin it w/jurors they want?


B. 
7th amen=historically driven: “entitled to try by a jury anything that woulda been tried in 1791 in



the cts of Westminister.”  If after $ damages, was probably law & thus jury.  Equitable relief



(injunctions) didn’t get jury.



1. 
Most cases deal w/both.  In those cases, judge would try equity stuff 1st, which would preclude law stuff.  Net effect was to wipe out jury trial.



2. 
Beacon reversed this order, so jury controls outcome


3. 
Dairy Queen: P seeks both equity & law.  


C. 
Now that U try jury 1st, how do U deal w/emergency claim?  It’s thru a hearing on preliminary



injunction.  Those have no preclusive effect & can be appealed.  


D. 
U almost always go to jury trial if it’s a close case now.  Many cases end once prelim injunction


happens & they lose – not cuz they’re worried about preclusion but cuz they fear it’s a loser case.  

II. 
Jury selection


A. 
For long time, jurors were only white men w/prop.  


B. 
Parentary challenge (reject jury) & cause challenge (explain why).  Challenges could be used to



get more minorities & w.  


C. 
Since 1976, U can’t use parentary challenges on basis of race or gender.



