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ERIE
In fed q’n cases, fed law applies

Conflicts
1. If the Constitution mandates a practice different from state law, the constitutional req’nt prevails; like 7th Am’nt.

2. If Federal Rule of Civil Procedure conflicts with state law, the Federal Rule applies if it is valid (Hanna).  The 1934 Rules Enabling Act authorized the Supreme Court to promulgate the Federal Rules of Civil Procedure.  They are valid unless they “abridge, enlarge, or modify” a substantive right under REA.

3. If the conflict is between a federal statute and state law, the issue is whether the federal statute is valid.  If Congress has the power to enact the statute, it’s valid, and the statute will control over any state law or policy, even though this may promote forum shopping (Stewart v. Ricoh).

4. Conflict between federal judicial practice and state law: fed court should choose state law if outcome determinative on the sense that following a separate fed practice could lead to forum shopping or inequitable administration of the laws; should balance the state and fed policies against each other.  Where the state interest in having its policy followed is fairly weak, and the fed interest strong, the court is likely to hold that the fed procedural policy should be followed.

Erie v. Tompkins: judge sitting in fed court in a diversity case should apply substantive law of the state in which he sits.

Is fed law procedural or substantive?

· If Substantive - apply state law

· If Procedural - apply fed law

· Rules of Decision Act require fed court to apply substantive state law

Goals of Erie doctrine

1.  to discourage forum shopping

2.  to avoid inequitable administration of the laws (Hanna)

Tests to see if fed judge should apply fed or state law

1.  Outcome Determinative test (Guarantee Trust v. York): if the rule is outcome determinative, then fed judge should apply the state law

· st of lim - outcome determinative - apply state statute of lim

· But: isn’t every rule outcome determinative to an extent

2.  Balancing test (Byrd v. Blue Ridge): weigh how important each rule is to its own system.  Whichever is more important, then that rule applies.

· jury trial (7th Am’nt) - apply fed rule

· on one hand, the state policy might by outcome-determinative, and fed courts should follow it; on the other hand - the fed policy requiring jury trial under 7th Am’nt is very strong and could override the state policy; state interest is weak

3.  Presumptively Procedural test (Hanna): when the rule at issue is a federal rule, that rule is presumptively procedural; if direct conflict - apply fed law

· Federal Rules were adopted pursuant to a valid statute - the Rules Enabling Act; Erie doctrine is not controlling when a valid Federal Rule is in conflict with state common-law policy

· if it’s congressional act, rather than judicial act - it’s presumptively procedural: fed rule applies
· service of process - apply fed rule

· “The outcome determinative test cannot be read w/o reference to the twin aims of the Erie rule: discouragement of forum-shopping and avoidance of inequitable administration of the laws”

4.  Harlan’s deep federalism analysis in Hanna
· in pre-event: does existence of separate fed rule and state rule create confusion in people (there is clearly no confusion in Hanna about how people should behave: how process is served does not cause confusion)

So, will rule affect pre-event behavior in a way that undercuts state law?

· in post-event: is it likely to encourage forum-shopping?

· is there really an important state interest?


If yes, then apply the state rule (even if there is a valid federal one)

A Federal Rule should not be automatically deferred to
Ragan: Rule 3 was intended to govern questions concerning the tolling of st of lim, and so, state law would determine in diversity when st of lim was tolled.

Stewart v. Ricoh (use when want to argue that fed statute is important)

· forum selection clause - apply fed law

· fed statute v. state law - direct conflict - apply fed law, even though it may promote forum shopping
5.  Take the essence of state rule and the essence of fed rule and apply them both: take the fundamental core of state practice + try to save as much of fed rule as you can (uncertainty)

Gasperini (very state friendly case)


jury trial; compromise


2 elements of NY law: 1 is substantive (standard for whether we grant new trial), 2 is procedural (it should be done by appellate court)


Held, the state’s objective was manifestly substantive; if fed courts don’t apply the same standard for review of jury decisions, forum-shopping would be encouraged; so fed courts should apply NY standard

Some cases have avoided displacing state law by concluding that there was no conflict between the Fed Rule and the state provision

Walker v. Armco: when an action is commenced for the purpose of satisfying the st of lim; service of process - apply state law


looks like on point, but Rule 3 really isn’t on point

Held, scope of Rule 3 is not broad enough to cover this case, bec it only says when action is commenced, doesn’t talk about st of lim.  Thus, there is no direct conflict between the rules - both can exist side by side - so Hanna doesn’t apply.  So, apply state law

PRECLUSION - always 2 cases
Always do preclusion when Rules 13, 14

Do claim preclusion first: are these 2 cases from the same claim?

If yes, there is claim preclusion; you don’t have to go into whether issues were adjudicated

Policy reasons
· finality imposed on D and society

· judicial conservation/finality: we don’t want to waste public resources

· certainty: relying on decision

· fairness: fair trial + fairness to the victor requires that he not be required to relitigate the claim or issue on which he has been victorious

· efficiency

· respect for prior judgments

· consistency (2 courts - 2 different decisions - inconsistency)

· constitutional issues

· intersystem preclusion

· full faith and credit clause (state should give it to another state)

· fed court gives effect that state would give it

· supremacy clause: state court would give same effect as fed would give it

· federalism

· state sovereignty

Claim Preclusion - to encourage finality + fairness

3 requirements
1.  Both cases must be brought by the same P against the same D (or privity, but think adequacy of representation, due process - can’t be deprived of 1 day in court)

no preclusion when: (1) conflict of interest, (2) inadequate representation

2.  First case must have ended in final valid judgment on the merits

· Preliminary injunctions, interlocutory j’nts do not have preclusive effect - not final

· How much effort did D put in case 1 - what were D’s stakes

· Trial court j’nts - split

· Admin agencies - not a court, but there was a decision, there was opp’ty to litigate

· All j’nts are deemed on the merits, except based on lack of j’n, venue or indispensable parties

· Rule 12(b)(6) and 56 - yes, valid, final j’nt on the merits (bec we have such liberal joinder and pleading req’nts)

3.  Both cases must involve the same claim

What is claim?
· Sameness of evidence test

· Theory of recovery based definition (old definition, minority view: different rights on different cause of action, like property damages and personal injury damages)

· Transaction-based definition - broad (majority view) - same transaction or occurrence test

· Preclusion turns on the right to join the claim in the original action, not on whether the claim actually was asserted; so claims need not have actually been litigated to be barred in a later action; they need only be available to P in the first suit

· Under this approach, a party who has asserted a right to relief arising out of a particular transaction or occurrence must join all claims she has arising from it, or the omitted claims will be barred by claim preclusion - more liberal pleading and joinder req’nts - think 13(a)

What values do you want to achieve by particular definition of claim?
1.  is it efficiency (litigation twice - inefficient)

2.  is it justice for D (D will be forced to relitigate)

3.  is it justice for P (what about P who didn’t foresee some consequence of D’s act)

Factors: look at how claims are related (time, origin), jury issues, parties’ expectations

Arg’nt: bad decision to split the claims; but arg’nt: 2 claims involve different rights - right to bodily integrity and right to property; they require diff facts to prove these claims

Preclusion from P’s perspective
· P can’t asset same claim in case 1 and then in case 2

· If all claims emerge from one incident; single wrongful act - single claim (Rush, Mathews)

· Intersystem preclusion: litigation in fed court prevents state court from litigating on state law (Federated)

· Transaction theory: failure to claim the entire obligation created claim preclusion; it’s all one claim: same facts, same parties, same evidence to prove each claim (Jones v. Morris Plan Bank)

Defense preclusion
· Claim preclusion is sometimes relaxed for D bec P chooses the forum

· If you bring a claim as a defense in case 1, you can’t use it to assert an affirmative claim in case 2 - claim preclusion (Mitchell, O’Connor v. Varney) (but argue: these claims are different)

· Does liability depend on the same particular fact? - probably the same claim

· When issue wasn’t actually litigated, 2 different stories are told - no claim preclusion (Kirven, Linderman))

· Cross-system preclusion: prior state-court adjudication precluded P from bringing a subsequent suit in fed court, even though the later proceeding was based on constitutional issues that P failed to raise, but could have raised, in the earlier state action; state court’s j’nts have the same preclusive effect in fed court that they would have in state court (Migra): efficiency, desire to conserve judicial process, notions of comity, justice

Issue preclusion
Requirements

1.  Was there a final j’nt on the merits?

2.  Actually adjudicated?

· Actual adjudication doesn’t included settlement agreements

· Special verdicts v. general verdicts; if general verdict - no issue preclusion, bec you don’t know what issues were decided; Where you get 2 issues in case 1, and there is a general verdict, neither issue is preclusive in case 2 - we don’t know what was actually adjudicated (Russell)

· Has to be actual adjudication of an issue before it can be precluded (Cromwell)

3.  Necessarily adjudicated?

· Only holdings, not dicta - only what was necessary to decision

· The finding in case 1 was not necessary for adjudication - no issue preclusion (Rios)

4.  Against whom is it used?


Only against someone who was a party to case 1, for due process reasons: person ag whom you’re imposing issue preclusion has to have a day in court

5.  By whom?  Who invokes issue preclusion?


Mutuality issue

6.  The nature of adjudicatory forum has to be fair, sufficiently trustworthy


Did person have a lawyer

· Cross-forum/intersystem preclusion - judge of case 2 looks to state in which case 1 was decided

· State finding can be preclusive in fed court; Judge’s finding can be preclusive on jury findings (Allen v. MacCurry)

· Administrative agencies
· Preclusive effect of appealing a state agency j’nt in state court and then going to fed court - yes, preclusion (Kremer)

· “When a sate agency acting in judicial capacity resolves disputed issues properly in a setting in which parties had adequate opportunity to litigate, then fed courts must give an agency’s factfinding the same preclusive effect to which it would be entitled in state court” - yes, preclusion (Univ of Tennessee v. Elliot)

Mutuality - only person who was party to or in privity with party to case 1 can be bound by j’nt

· common law: if no mutuality - no preclusion (Ralph Wolff)

· not required anymore

· even at common law, one exception to mutuality: Indemnity Circle


it’s the case where you have 2 possible Ds - agency liability; the fear is that the subsequent litigation will have the effect of undermining the 1st j’nt; P already fully litigated case 1, so it’s fairer to Ds and preserves prior j’nts; case 3 (D v. D) is unjust by definition

Defensive non-mutual collateral estoppel (Bernhard - established it + Blonder-Tongue)

case 1: P v. D1 - j’nt for D1

case 2: P v. D2 - D2 invokes defensive non-mutual collateral estopel to say to P “you lost in case 1 and I’m estopping you from relitigating the same issue against me”

Rationale for allowing it: P has chosen the forum and is likely to have had the prospect of case 2 in mind when case 1 was brought, so it is not unjust to hold him to the findings in case 1.  No due process issue bec P already had her day in court and full and fair opp’ty to litigate + Efficiency.

Offensive non-mutual collateral estoppel (most courts don’t allow it)

case 1: P1 v. D - j’nt for P1

case 2: P2 v. D - P invokes offensive non-mutual collateral estoppel to say to D “you lost in case 1 on the issue, and now you lose to me on the same issue”

Mass tort anomaly: disallows a subsequent P to wait around and let someone else litigate her case, and free-ride off it + possibility of inconsistent j’nts - off non-mut col est should not be allowed

Parklane Hosiery: held, off non-mut col est is the discretion of the trial court; puts the focus on the D and asks whether or not it is unfair to allow preclusion to be asserted ag D when the j’nt assert might just be an anomaly.

· Whether it’s appropriate to put such a high burden on P to join all possible Ds in case 1

· From D’s perspective, what D’s stakes were in case 1: if case 2 has higher stakes than case 1, then it’s unfair to estop D bec he may not have foreseen the extent of the collateral effects of j’nt in case 1

4 factors to consider to see if it is fair to allow off non-mut col est - ok when

1.  D had full chance to litigate case 1

2.  D could foresee multiple litigation and had incentive to litigate issue fully in case 1

3.  P2 could not have joined easily in case 1

4.  No inconsistent j’nts (anomaly example)

· No offensive non-mutual collateral estoppel against the g’nt (Mendoza)

· You can’t impose preclusion on P2 who didn’t have a day in court (In Re Multidistrict)

· G’nt - real party in interest - is bound by direct estoppel (Montana)

· No non-party preclusion: non-parties didn’t have a day in court + non-parties cannot be bound by settlement/consent agreements (Martin v. Wilks)

· When the standard of proof is higher in case 2, preclusion should probably be denied

