CIVIL PROCEDURE
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REMEDIES
I.  Substantive Due Process



A. What triggers?



1. Something that you were legally entitled to is taken 

    away (government interference in status quo)



2. By the government


B. Issues that draw the lines



1. Public v. Private actions



2. Efficiency v. Fairness (too much D.P. is inefficient; 

    too little is unfair)



3. General v. Specific (action effecting a narrow group of 

    people -> adjudicating v. legislating)



4. Intentional v. Accidental


C. Purposes of Due Process:



1. Error minimization (so we get it right, or at least don't 

    get it wrong)



2. Dignitary rights of individual (individual interests v. 

    powerful government)


 
3. Substantive equalization of power and rights; due 

    process acts as prophylactic on gov't by making it not 

    worth the transaction costs and possibility of 


    embarrassment; individual interests balanced with the 

    government's

II. Opportunity to be heard:  deprivation of property through 

     government interference triggers due process concerns


A. Shared Interest: is there any?



1. What is seizer's interest in the property?




a. does the property need to be preserved until trial




b. error: who can better assume the risk of loss?



2. Neuborne: if there is no shared interest, no seizure; if 

    there is shared interest, there must be sufficient 

    formality of the right to seize



3. Government's interest in entitlements: right to see that 

    its money is going to a deserving party


B. Impact of seizure:



1. Is it so severe that it puts the debtor at the mercy of 

    the person who seizes, so the debtor may not even 

    make it to trial?




a. statutory benefits keep people from poverty




b. need to preserve the right to a hearing



2. Effect of error, will it overburden the defendant?



3. Can we do it with post-attachment hearing?




- retroactivity never makes anyone whole, is there 


  a reasonable interest to be heard beforehand? 
C. Notice:  what you're accused of, what they're going to take 
  
    away, what you can do about it



1. Mullane: notice must be reasonably calculated to 

    inform and afford opportunity to be heard



2. Must use best method under the circumstances (fact 

    specific)


D. Adequacy of hearing 



1. Neutral arbiter, validity of claim




a. Mitchell : judge, signed affidavit satisfies due 
 


    process




b. Fuentes : clerk, complaint doesn't satisfy D.P.



2. Opportunity to respond (ex parte)

III.  Damages:  


A. Compensatory: attempt to "make plaintiff whole" -> to put 
  
    plaintiff back to where he was before the injury



1. Inherent value of rights:  do constitutional rights have 

    an intrinsic value for which plaintiff may be 


    compensated for if he is denied them? ["priceless 

    rights are not worthless rights", used to be $10,000]




a. S.C. has held that denial of right alone not 



   justification for damages; there need to be some 


   proof of tangible harm




b. Denial of Due Process not enough to be 



    compensated for, especially if you were guilty in 


    the first place





- but hearing could have come out differently




c. There is a class of rights, however, whose 



   deprivation is (1) highly unlikely to generate 


   real-world damages, and (2) are especially 


  
   degrading to those involved, i.e., racial 



   discrimination and voting





- these involve presumed (liquidated) 




   damages determined by legislature



2. Dignitary Power of due process:  Supreme Court will let 

    you recover for denied due process if you "do the 

    dance" of mental distress and emotional harm you 

    suffered from being denied your constitutional right




a. Use psychologists to testify how the deprivation 


    caused injured your dignity [and reputation]




b. Focus should not be on how the jury valued the 


    right, but what it was worth to the victim


B. Punitive Damages: used to punish and deter



1. Why go to plaintiff?




a. compensatory damages may be thin; large 



    punitive may actually "make him whole"




b. profit motive for bringing suit, reward for 



    privateering (acting as private attorney general)



2. What decides?




a. Defendant's level of fault (nature of violation)





- for deterrence, apply to lower level of fault





- for punishment, higher




b. Value of thing denied plaintiff (value violated)




c. Nature of victim, remedy




d. Defendant's "expected gain" -> questionable; used 


   to justify large awards



3. Who decides? Procedural D.P.




a. juries are plaintiff-oriented, may want to stick it 


   to the big guys (government, corporations, etc.)




b. court has "thumb on the scale of justice" by 


    establishing burden of proof





- preponderance of evidence





- clear and convincing





- beyond a reasonable doubt



4. Amount of Award -> raises substantive due process 

    concerns




a. Must be "reasonable"; look to amount of 



   compensation damages, if large disparity between 

   
   them, may trigger due process check





- jury may have been prejudiced




b. You can look at potential damages (expected 


   gain) to determine reasonableness, if it's clear 


   jury used this




c. Court may have no business in determining if it's 


   fair (Scalia, Rehnquist)

IV. Injunctions: dramatic judicial remedy that looks forward to 

      prevent injustices from happening


A. Negative (restrictive) injunction -> order by judge to stop or 
  
    prevent some action


    - Emergency situation: Temporary restraining order


    - Lawsuit pending: Preliminary injunction (with hearing)
  
    - After Trial: Final injunction



1. To get a negative injunction granted, plaintiff must 
  
             show:




a. Irreparable injury (remedies after the fact won't 


    fix)




b. Likelihood of success of lawsuit




c. Impact of injunction on defendant




d. Public interest in preventing activity



2. Collateral Bar doctrine: Unlike statute, you cannot 

    gamble and violate injunction; it can only be 


    challenged through appeal.  If appeal is possible and it 

    is violated, you will be in contempt and precluded 

    from arguing its unconstitutionality later




a. Order to obey even unconstitutional statute is 


    binding (Walker)

               

b. Difference between injunction and statute:





1. injunction is narrowly drawn to parties 



    (individualized)





2. prior hearing by a judge satisfies due 



    process - ex parte, but you can, and should 



    get opposing party there





3. practical effect is null if collateral attack is 



    available





[4. irreparable damage more possible if not 



     imposed]


B. Affirmative (Managerial) Injunction



1. When does the judge have expertise to decide?



2. How and when should it be modified?




- what is compliance in changing setting?





- can D remain passive?



3. When does it end, and institution gets control back?




a. good-faith assessment of defendant's activities




b. should assessment be intent-based, or effects 


    (facts)-based?

V.  Access to Court:  Filing Fees


A. Boddie: divorce filing fees struck down 



1. important fundamental right



2. government has exclusive control (monopoly)


B. Kras: bankruptcy filing fee upheld



1. bankruptcy not a fundamental right



2. P has non-governmental alternatives (private 


   negotiations with creditors)

VI.  Who pays for the process?

A. Public Subsidies: When there is a deprivation of liberty (1 
  
    day in jail) on the line, you have the right to free legal 
  
    representation (Argersinger)



1. What about deportation, loss of lots of money, private 

    parties suing each other?



2. Legal system (that we created) so complicated, should 

    legal services be a fundamental right?



2. In realities there are organizations like Legal Services 

    Corp., legal aid societies, and tradition of pro bono 

    work to aid poor families


B. Fee Shifting: 



1. British system: loser pays winner's legal costs




a. Pro: complete justice, total vindictive feeling for 


   winner; discourages frivolous suits; encourages 


   settlements




b. Con: discourages meritous claims, too, through 


    fear of getting hit hard, and other side might run 


    up its costs; amount of risk is high



2. American courts have made exception: where a litigant 

    brings about a benefit to a large number of people, 

    they should all chip in to pay his legal costs, or else 

    they would be unjustly enriched




- can't shift fees to loser just because "public" 

 
   benefited (Alyeska)



3. But in some cases, where market does not allocate 

    economic benefits, courts will shift fees to losers




a. enforcement of constitutional rights




b. enforcement of equal employment




c. environmental





- in these cases, victorious parties (1) usually 



   don't have the money to pitch in, and (2) 



   victory provides no economic benefit



4. This encourages people to be private attorney generals 

    to bring suits to protect certain rights



5. Plaintiff stacked: if P wins -> D pays both's costs



    if D wins -> both pay own fees, unless judge decides 

    suit was frivolous



6. When awarded only nominal damages, not clear that 

    you are "prevailing", and so you cannot get fee shifting 

    unless you generate a public benefit




- case must be clear, like you got injunction to 

  
  protect public rights

IN PERSONAM JURISDICTION

I.  Pennoyer v. Neff:  All about state power and sovereignty


A. POWER: jurisdiction is territorial



1. adjudicatory power + notice = power over person or 

   property in the state



2. Power depends on the boundaries of the state




a. every state has exclusive jurisdiction over person 


   and property within its boundaries





- jurisdiction only up to amount of power you 



   have over him






- if you have the person, you got him






- if you have property, you have 





   jurisdiction up to the value of the 




   property





- you can only enforce in other state, through 



   full faith and credit, amount of jurisdiction 



   you have




b. no state has direct jurisdiction over persons or 


   property outside its borders




c. transitory presence is enough for service in the 


   state, unless personal service is obtained through 


   fraud





- Grace v. MacArthur: length of time in state 



   doesn't matter (service given in airplane)


B. Effects of Pennoyer: 



1. Constitutional jurisdiction over person



2. Foundation for jurisdictional inquiry



3. territoriality linked to sovereign issue of state power



4. Full faith and credit can only be given when first state 

    had good jurisdiction




a. so other state will return the favor




b. limit is procedural due process, so unscrupulous 


    states don't take advantage


C. What creates jurisdiction?



1. person in state



2. property in state



3. consent



4. domicile -> intent to stay in state (as opposed to 


    residence)


D. Express Consent



1. Citizenship in state -> consent to service, state has 

    power to serve process even if you're away from state



2. Filing a lawsuit = consent to jurisdiction in state where 

    brought, even for a cross-claim 



3. Signed consent form to assign a state agent (att. gen.), 

    good jurisdiction, because state has power to keep you 

    from driving



4. Making a general appearance on the merits


E. Implied Consent: Legal fiction. Hess v. Palowski: driving in 
   
    state is implied consent to jurisdiction, or is it merely 
  
  
    power?



1. state has interest in enforcing its laws



2. person has effected the state of affairs in the state



3. state can keep people off its highways?


     - consent? No, prob. just state's assertion of power


F. Burnam : jurisdiction based on physical presence alone



1. Satisfies due process, because tradition is enough to 

    satisfy fair play and justice



2. Look at it like Pennoyer, service depends only on 

   presence alone



3. Read it like International Shoe, presence = minimum 

   contacts


- Pennoyer looks at jurisdiction as POWER, another way . . . 

II. International Shoe:  look to FAIRNESS; are there minimum  

     contacts sufficient to satisfy "fair play and substatntial justice"?


- looks not to whether state has power over you, but rather, 
  
   should state have power over you?


A. After Pennoyer, when looking to establish jurisdiction:



1. Do a "Pennoyer treasure hunt" to look for PROPERTY 

   (like bank accounts) for quasi in rem



2. Look for Hess CONSENT -> probably won't work



3. traditional PRESENCE (i.e., salesmen in state) 


     - All you have is activity within the state, defined by 
 
  
       "minimum contacts", so it would be fair to assert 

    
        jurisdiction



B. "Minimum contacts" -> what determines



1. number of contacts



2. quality of contacts




a. continuous/non-continuous




b. related/non-related




c. purposeful availment (take advantage of state's 


   laws, consumers, etc.)





Ashai -> 2 views





- steam of commerce, not purposeful (need 



   volitional activity)





- okay, because foreseeable (you received 



   benefits)




d. foreseeability (if product will be in state, it is 


    foreseeable you will be sued there)





Problems: weird results, every place product 



might be taken has jurisdiction; circular 


         argument -> foreseeability based on what 



others told you; it's always foreseeable after 



they bring suit, but was it really before?




e. obtaining benefits from the state





- how much D was making in the state?





- how many parts ended up there?



3. Contracts: volitional and foreseeable, so gets you pretty 

    far along in "minimum contacts" inquiry. Look for:




a. Who initiated? (aggressor/aggressee; target)




b. What type of contact arises from the contract?

             (like what I have to do in the state)




c. Power disparity (usually aggressor is has more)




McGee -> easy case: isolated, related contacts; target 

         sues aggressor in target state; target is poorer




Burger King -> court strains to make it look like 


franchise (little guy) is the aggressor; aggressor is 

 
sued by target in target's forum; no resource 



inequity - total contract reciprocality?





- in a contract, are both parties aggressors?




Neuborne - Perot: hypo -> little guy (Neuborne) is 


the aggressor, who sues target big guy in aggressor's 


 home state - how would it come out?





- also, if aggressor establishes with target, then 



  target moves and sues in new home state





- testing RECIPROCALITY



4. convenience and interest of parties




a. burden on the defendant




b. interest and convenience of the plaintiff




c. interest of the forum state





- regulatory interest in activity





- interest in giving citizens convenient forum, 



   "holding their coats"





- if state is only available forum





- where are witnesses




d. interest of sister state to control behavior



   - often these four are mushed into foreseeability



   - Burger King: defendant's contacts are threshold, and 

     weighed against all other's combined

III. Does court have jurisdiction? (look to each)


A. In Rem:  "of the thing": effects the interests of all the people 
    in the world who have a claim to the property (i.e., silent 
  
    title)



1. for example, cocaine found at Kennedy Airport, when 

    no owners are around -> hold in rem action to 


    determine whose it is


B. Quasi in rem I:  action between two parties, the res is the 
  
    subject of the dispute (different from pure in rem -> the 
  
    dispute comes first, i.e., Mike v. Paul)


C. Quasi in rem II:  subject matter of the suit unrelated to the 
   
    property "tagged" to get jurisdiction



1. Tagged property becomes untagged when you show up 

    to defend, so unlike seizure through garnishing wages, 

    etc.



2.  Attachment must come first, to establish jurisdiction; 

     jurisdictional blackmail to get consent




- Query: are there the same due process concerns 


   for this, because although not taken away, you 


   still can't use it until you show up to defend, any 

 
   they get in personam over you


D. In Personam:  are there minimum contacts?

IV.  Appearances: 


A. General Appearance:  total in personam jurisdiction -> you're 
    there for whatever they can get you for


B. Special Appearance: show up to challenge jurisdiction only; 
   
    "I'm here, but I'm not here"


C. Limited Appearance: comes after special appearance; you're 
    there only up to the value of the rem in question

V.  Shaffer:  quasi in rem can only be exercised where minimum 

     contacts exist (& attachments need minimum contacts)


A.  Jurisdiction v. Choice of Law



1. the mere fact that the court has jurisdiction doesn't 

   mean that the state automatically can apply its own law



2. State has to have enough interest to apply its own law; 

   "grouping of contacts" to see who has the most interest 

    in the case (different question from jurisdiction)



3. Forum state can choose to apply its own law, if it has 

    sufficient grouping of contacts, so now geography has 

    tougher due process check than choice of law


B. To assert jurisdiction:



1.  Does state long-arm statute have power over my case? 




a. "laundry list" (business transaction, committing a 


     tort, etc.) -> often leaves something out



         
- If statute fails, use property to establish 



   min. contacts, and therefore, quasi in rem




b. statute of despair -> exercises jurisdiction up to 


    the limit of the 14th Ammend.





- adequate notice?



2. Does the state have power?




- is the statute Constitutional when applied to you?


C. 3 options when quasi in rem gets you:



1. ignore the claim, and lose the property



2. make a general appearance, and state has full in 


    personam jurisdiction over you



3. make a limited appearance, and if you lose, you only 

    lose amount of state jurisdiction

VI. General v. Specific Jurisdiction:


A. General -> contacts are not related to cause of action; need 
   
    more contacts to assert jurisdiction (Helicopteros); 

  
    jurisdiction facts and lawsuit facts don't overlap



1. linked to Pennoyer


2. often transient physical presence lawsuits



3. does Int'l Shoe overrule general jurisdiction?


B. Specific -> contacts are related to the cause of action; so you 
    need fewer contacts to satisfy fairness and justice (Asahi?)



1. but Asahi separated minimum contacts from fairness 

   question, so in some rare cases, even if you have 


   minimum contacts, you have to pass fair play and 

   substantial justice question

VII. What contacts are necessary for federal court to give service?


A. Federal Rules 4(e) & (f)



4(f) - do I have Pennoyer power? (physical service in 


the state)



      - 100-mile bulge, you can get him within 100 miles of 


court house, no matter what state he happens to be 


in



  (e) - if no physical service within the state, look for 

         federal statute, to see if Congress has authorized 


service in this case



       - then look to state long arm statute (because federal 

         court has same geographical limits as the state in 


which it sits)


B. Same minimum contacts constrain federal jurisdctional 
  
    power, because in most cases you don't have physical 
    
  
    service, you must drop down to state long-arm statute



- and court cannot exercise "inherent power" or fix 


   legislature's shortcomings


C. Carnival Cruise: volitional consent?



- used language to protect itself



- brings us back to Hess "implied consent"


D. Rule 40 -> gov't has exactly the same jurisdictional limits as 
    state in which it sits.

VIII.  Recap: Neuborne goes off


A. What determines whether a state has jurisdiction?



1. relative convenience, but inconvenience has been 

    minimized through technology (less important half)



2. SOVEREIGNTY: state lines mean something; states are 

    laboratories of the law; pumping viability into 


    federalism




- if you're going to mess with sovereignty, you need 


   strict rules


B. Pennoyer:  law is a club, and jurisdiction was its size and 
  
    when you could use it


    Now -> law is book, that you should read even if you're not 
  
    bad; and jurisdiction is the hook that tells you which book to 
    read, to affect behavior



1. Law used to be looked at as punishment after the fact



2. Now, law is a teacher, tells us how to act in the future




- For example, if a consumer takes my shaving 


   cream to CA, where it explodes, there should be 


   no CA jurisdiction, because I read the right book 

  
   (of the place where I manufactured it)

SUBJECT MATTER JURISDICTION

I.  Federal Question:  "arising under" jurisdiction; claim must arise

     under a Constitutional question -> Article III; 28 U.S.C. §1331; any 

     party (including court itself) can bring it up at any time


A. Mottley: federal question must be on the face of plaintiff's 
    
     complaint -> "well-pleaded complaint" rule; don't look to 
  
     defendant or defenses at all; like putting on "blinders"



1. Efficient rule, but what about when federal issue drops 

    in (through defenses, etc.) and trumps state law?




- looking at the entire suit may be fairer, but less 


   efficient



2. We don't know until far into the suit whether it will be 

     dominated by federal issues



3. When defendant raises federal defense, cannot have it 

     heard in federal court


B. Tests:



1. Smith v. Kansas City:  state and federal issues are so 
 

    intertwined, so even though state on its claim, should 

    remain in federal court




- actually, a case of extremely strong federal 



   interest (in its notes being valid), so court says it 


   "arises under" -> POLITICAL



2. Bivens v. Six Unknown Agents:  got out of "Mottley 

    box" by making its claim directly under the 4th 


    Ammend., not anticipating defense




a. threshold question: does the federal norm give 


    rise to private cause of action?





- can norm be enforced through public suits?





- can a criminal law create private cause of 



   action?




b. does it speak directly to individual, or simply 


    govern officials' behavior?




c. did the founders intend private cause of action?



3. Merrel Dow v. Thompson:  state law borrows federal 

    law (FDA standards)




a. but if Congress did not intend private cause of 


    action, that is evidence that they don't want it to 


    create jurisdiction; they don't want to clog 



    federal courts with it.




b. what if legislature was silent on whether private 


    cause of action exists? (next case)


C. Concurrent Jurisdiction: state courts can hear federal 
 
  
    question, unless it is exclusive jurisdiction by statute

II. Diversity:  Article III allows minimum diversity -> one party is

     diverse from another.  28 U.S.C. §1332 requires complete

     diversity -> no plaintiff can be from the same state as any of the 

     defendants


A. Purposes:



1. Avoiding prejudice, meant to protect out-of-staters




a. so home state defendants cannot remove, because 


    diversity is meant to protect





- but why can home state plaintiffs?




b. but after Erie, you don't get different law, just 


    "cleaner bathrooms" in federal court





- but you do get different procedure



2. Autonomy:  N.Y. should decide N.Y. law, without federal 

    interpretation



3. There may in fact be prejudice (TXO; Rose v. Giamatti), 

    so you still need an impartial forum; plus, if diversity 

    is abolished, cases don't go away, state courts are 

    crowded too.


B. Rules:



1. no home state defendant removal (1441 asymmetry) -> 

    asymmetry argument against prejudice purpose



2. traditional exceptions to diversity: domestic affairs 

    (divorce, etc.) and probate



3. when testing diversity, test at time suit is filed




- subsequent events don't count


C. Basis of citizenship:



1. Individuals -> domicile; current residence plus an 

    intention to make it permanent




a. for jurisdictional purposes, you only have one 


    domicile (and you always have one)




b. if you're traveling, domicile from where you 


    came follows you until you establish another



2. Corporations -> have multiple citizenship




a. Place of incorporation - corporation is deemed a 


    citizen of any state in which it is incorporated




b. Principal place of business; slippery but look for:





- nerve center (where the bosses are) -> large 



   corporations





- corporate activity (where the factory is) -> 



   smaller corporations




c. Total activity; courts look to everything



3. Unincorporated entities -> partnerships & labor unions




a. look to the citizenship of each member




b. can hardly ever be sued in diversity



4. Class actions: have citizenship of principal member




- so labor unions may sue or be sued as a class



5. Legal Representatives: executors, beneficiaries, etc.




- assume citizenship of the party he represents



6. Aliens: citizens of their country of origin




a. Americans domiciled abroad cannot sue or be 


    sued in diversity




b. alien can sue American and vice-versa -> alien 


    diversity




c. two aliens cannot sue each other, no complete 


    diversity



7. Fraudulent diversity -> courts will look through 


    assignments to create diversity; destroying diversity 

    does not come under statute, but courts will probably 

    look through it anyway




- but does not effect choosing parties at the outset


D. Amount in controversy: must exceed $50,000, including 
  
    interest and costs



1. legal certainty test -> will believe plaintiff unless it 

    appears like a legal certainty that claim is puffed



2. look to initial claim, not what was actually awarded



3. aggregation rule: each P must individually satisfy 

    amount in controversy (so no federal class-action suits)



4. injunctive relief -> problem fixing monetary value to 

    right; look to value to the plaintiff (irreparable loss)

III. Subject-Matter jurisdiction cannot be waived


A. We're saying there is a specific court where this should be 
  
     decided


B. Can be raised at any point in lawsuit, which goes against 
  
     efficiency

SUPPLEMENTAL JURISDICTION -> Once subject matter jurisdiction has been conferred over the base jurisdiction, federal court can decide matters which it otherwise would not have power


A. Reasons for:  EFFICIENCY & CONVENIENCE



1. judicial economy



2. fairness to the plaintiff



3. convenience to litigants



4. res judicata -> avoids inconsistent judgments



5. otherwise fed. courts are sometimes ousted from 

    hearing federal issues


B. Types:



1. "Pendant" jurisdiction -> theories are layered on top of 

     one another.  If there is jurisdiction over one, can the 

     court, for efficiency reasons, hear the whole case?



2. "Ancillary" jurisdiction -> bring in parties on same 

     claim that would otherwise break diversity



3. "Pendent party" -> bring in new claims that bring in 

     new parties


C. When does efficiency trump subject matter jurisdiction?



1. Article III, Gibbs definition of "case" -> "whole 


    controversy"



2. 28 U.S.C. §1367 is aggressive in allowing supplemental 

    jurisdiction, except in cases where it defeats complete 

    diversity


D. Supplemental jurisdiction exists when there is a COMMON 
  
    NUCLEUS OF OPERATIVE FACT



1. If principal claim "arises under", is there a relationship 

    between the federal and state claims that permits the 

    conclusion that there is one constitutional claim?



2. If claims have C.N.O.F., all part of same "case" (same 

    witnesses, same evidence, same lawyers, etc.)




- if federal claim is separate and independent, no 


   supplemental jurisdiction


E. Supplemental Jurisdiction is discretionary; can be denied if:



1. jury confusion about 2 divergent theories



2. no federal policy furthered



3. judiciously inefficient to hear mainly state claim



4. inconvenience to litigants; if state law predominates, 

    look to presumption of concurrence


F. First look to statute, if based on statute, to see if expressly 
  
    negatives principal claim; then if it would defeat complete 
  
    diversity, not allowed under §1367


G. Tests:



1. United Mine Workers v. Gibbs:  Court grants 


    jurisdiction to fed & state claims that arise from 


    C.N.O.F.; fed. claim drops out, court can still decide state 

    claim, because part of same "case"




a. If you have colorable federal claim, okay to hang 


    state from it




b. If you only have enough money to bring claim 


    once, you would be risk-adverse and bring it in 


    state court





- this denies federal courts the right to hear 



   federal issues, so court was sympathetic




c. broad definition of "case" -> if fed. court had 


    jurisdiction over part of the case, could decide 


    the whole thing




d. Gibbs is classic sup. jur. case; courts will rarely 


    deny, unless they smell bad faith -> that fed. 


    claim was tacked on just to get fed. court to hear 


    it; fed. claim has to be of some merit



2. Aldinger v. Howard: different from Gibbs in 2 ways: (1) 

    bringing in new party, "pendent party"; (2) that 


    Congress had said didn't want to be sued in fed. court




a. if pendent party had waived objection, maybe 


    okay




b. Aldinger warning: don't use pendent or acillary 


    jurisdiction if there's a statutory intent against it



3. Kroger:  P(Iowa) sue d1(Neb), who files impleader 

    against d2(Neb); [okay, because complete diversity 

    looks across the P/D line]; then d1 drops out, and d2 

    says, by the way, I'm from Iowa




a. Court worried about "playing fast and loose" w/ 


    supp. juris. rules -> P will use this to defeat 


    complete diversity rule, and get non-diverse 


    claim in fed. court





- what about "good faith goofs"?




b. policy choice: can't use supp. juris. to override 


    Congressional limit of complete diversity



4. Finley: supp. juris. only allowed if affirmatively 


    granted by Congress -> overruled by §1367


H. Questions to ask:



1. Are fed. courts more competent to hear?



2. Do fed. courts want to hear?



3. Fed. question more important than diversity

II. Removal Jurisdiction: designed to protect fed, officers (customs

     officials, tax collectors, etc.) from hostile state courts


A. Classic removal (based on diversity) -> an out-of-state 
 
    defendant sued in plaintiff's home state (through quasi in 
   
    rem, or more likely now, long arm jurisdiction) removes to 
   
    federal court



1. after Erie, law stays the same, but procedural rules 

    differ



2. home-state defendant cannot remove on diversity


B. Removal based on federal question: bound by Mottley "well 
    pleaded complaint" rule, can only remove if plaintiff could 
  
    have brought claim in federal court



1. Defendant who tries to remove on fed. question is 

    locked into face of the complaint



2. Removal rarely deals with fed. question


C. Separate and independent claims: may be removed


    - Example: P sues d1 & d2, who are diverse, and then 

    
       adds d3, a non-diverse party, to defeat removal



1. If claims against the diverse defendants are completely 

    separate and independent, they can still be removed



2. Look to the facts; different theories (contract and tort) 

    do not make up a separate claim, if they are based on 

    same set of facts


D. Roe v. Little Mary Hospital:  like "pendent removal" of 
  
  
    federal question -> won't allow you to defeat complete 
  
    diversity (because of Aldinger, and Congressional intent of 
  
    complete diversity).  Congress intended a fed. question every 
    time Red Cross is sued; Finley says could have brought this 
    
    case in fed. court originally, so it can be removed



- Plaintiff must be careful who to name, defendants may 

   be able to trump your choice of forum


E. 28 U.S.C. §1441



1. pays no attention to citizenship of defendant (for fed. 

    question) 



2. if basis for jurisdiction is diversity (1332), only 


    removable if parties are not citizens of same state




- no D home state removal



3. if basis = fed. question -> whenever a separate and 

    independent federal claim (1331) is joined with state 

    claims, the whole case may be removed




- P is "master of complaint", if he makes no fed. 


   claim, it can't be removed

VENUE and FORUM NON CONVENIENS -> Deals with the intuition that claim is "in the wrong place"

I. Venue:  an advance, wholesale choice of which venue is "fairest"


A.  Safeguards:



1. Power of waiver: if parties don't object early in the 

    case, it is waived



2. Parties can move for change of venue if it later turns 

    out fairness determination was wrong



3. Change of venue only works within the same 


    sovereign, because you cannot be sure new sovereign 

    will hear the case


B. Venue Rules (Federal)



1. Diversity claims can be brought in either P's or D's 

    residence



2. Federal question claim could only be brought in D's 

    residence, no plaintiff's venue



3. In 1966, added venue in judicial district in which the 

    cause of action arose (for both div. and f.q.)


C. Residence -> key to venue



1. Individuals can have multiple residences



2. Corporations -> residence defined as any judicial 


    district in which they are subject to service of process




a. Purpose: can sue corporations and not worry 


    about venue, can get them anywhere (through 


    long arm, etc.)




b. But corporations cannot sue anywhere, usually 


    need principal place of business or place of 


    incorporation



3. Bates: "impact" where mailing was felt give rise to 

    jurisdiction under "where arises" venue (even if 


    mailing was forwarded out of district)


D. Venue transfer (If D doesn't like venue): can move for 
  
  
    transfer under 28 U.S.C. §1404(a) or §1406



1. 1404(a) -> plaintiff got it right, but it's inconvenient, or 

    fairer in another forum




a. change of venue only is operable within same 


    sovereignty, and




b. has to be transferred to a place where the suit 


    MIGHT have been brought -> usually where D 


     could have been sued



2. 1406 -> plaintiff screwed up, selected wrong venue, 

    chose where D can't be sued, in personam mistake (no 

     min. contacts)




a. P can lose claim under statute of limitations, etc.




b. transfer, not dismissal to (1) same sovereignty, 


    and (2) where it SHOULD have been brought




c. but judge may dismiss, discretionary



3. under 1404(a) transferee forum applies same law and 

    rules as where it was transferred from -> P did right 

    thing, and so shouldn't lose his advantage



    under 1406 plaintiff had no right to be there in first 

    place, so new forum can apply its own law 



4. differences arise only in diversity cases, because under 

    fed. question, fed. law applies (unless there is a 


    pendent state claim on fed. question)

II. Forum Non Conveniens: dismissal, followed by refilling


A. Like judge saying, I know I have the power, I just think 
  
     there's a better place to hear the case (so there must be an 
     alternative forum)



1. If you are within same sovereign, you should use 

    venue transfer; to jump sovereign lines, need forum 

    non conveniens



2. there has to be an alternative forum; some judges 

    require written waiver of objection to new forum



3. other forum must be materially better




a. better stake in the outcome




b. availability of evidence




c. original forum doesn't care enough to justify use 


   of its resources



4. Forum non is not used by federal judges unless they 

    bounce it out of U.S. entirely (shuffled from one state 

    to another is venue transfer because fed. court = 1 

    sovereignty)




- usually used in cases where foreigners want to 


   sue in U.S. (Piper Aircraft)



5. Forum non means dismissal, so if statute of limitations 

    runs out; tough; subject to statute of limitations 

3 grids to lay on every problem:
1. Jurisdiction over parties -> due process question, how much power 
does state have?


- minimum contacts -> due process analysis

2. Subject Matter Jurisdiction -> Art. III + statutes

3. Venue -> about convenience; purely statutory

* SECTION HEADINGS

