Geographic Jurisdiction: In personam Jurisdiction

Big Picture: 2 ways to obtain in personam jurisdiction:

(1) personal service within state/jurisdiction’s physical borders (power-based idea of jurisdiction; the remnants of Pennoyer)

(2) “minimum contacts” (fairness-based idea of jurisdiction, developed in International Shoe through Asahi)  

History- Expansion of Pennoyer:

(1) Kane v. New Jersey (1916): New Jersey can require an out-of-state motorist to file a formal instrument appointing a NJ agent to receive process prior to using the state’s highways. (formal appointment of agent)


(2) Hess v. Pawloski (1927): MA may declare that the use of the highway by a nonresident is the equivalent of the appointment of the registrar as agent on whom process may be served.  (implied appointment of agent)

-agent as fiction to enable car cases to stay under Pennoyer power theory-

(3) International Shoe Co. v. Washington (1945): In order to establish in personam jurisdiction over a person/corporation not within territory of state, that person/corporation must have “certain minimum contacts” so that suit doesn’t violate “traditional notions of fair play and substantial justice.”  

“Continuous and systematic” activities might be so substantial as to “justify suit against it on causes of action arising from dealings entirely distinct from those activities, while “casual presence” is “not enough to subject it to suit on causes of action unconnected with activities there.”

(4) McGee v. International Life Ins. (1957): CA jurisdiction over out-of-state insurance company who had contract with a CA resident upheld.  A contract with a substantial connection to the forum state can qualify as minimum contacts.  Foreseeability test. 

Policy argument: State has interest in protecting its citizens when insurers refuse to pay claims. 

(5) Gray v. American Radiator (IL 1961): Court upholds IL long-arm statute conferring jurisdiction over anyone who commits a tortious act within state.  Minimum contacts met for specific jurisdiction if act or transaction itself has substantial connection with forum state.  (State has jurisdiction over manufacturer if its product foreseeably ends up in state?)

Policy arguments: If D (Titan valve) takes advantage of benefits and protections of law of forum through (indirect) sale of its products in the forum, fair to assert jurisdiction.  But consequence of Gray = manufacturers must comply with most stringent state’s regulations to avoid suit; most stringent state’s regulatory judgment trumps judgment of other states.

(6) Kulko v. Superior Court (1978): CA courts do not have jurisdiction over NY father who bought daughter a plane ticket to go to mother in CA.  Father did not cause harm in state or engage in commercial transaction with effect on citizenry; by sending his daughter to CA, he was not “purposefully availing himself” of the “benefits and protections” of CA law.

(7) World Wide Volkswagen v. Woodson (1980): NY car dealer whose customer drove car into Okla. does not have minimum contacts with Okla.  Foreseeability plus test.

White argues that purpose of imposing the minimum contacts test is not only to (1) protect defendant from burden of inconvenience but also to (2) respect limitations on state’s jurisdiction imposed by a federal system/ provide predictability for citizens (horizontal federalism).

Reconcilable with Gray? In Gray, the forum state was the endpoint of stream of commerce (radiator purchased in IL), whereas in WWV the stream of commerce ended in NY.

(8) Burger King Corp. v. Rudzewicz (1985): Brennan gives two prong test for establishing constitutionality of jurisdiction:

1. “minimum contacts”/ “purposeful availment” (not just fortuitous or random contacts, but deliberate connection to state)

2. “fair play and substantial justice” assessment—considering burden on D, forum state’s interest, P’s interest/convenience, judicial system’s interest in efficiency, shared states’ social policy interests

(9) Asahi Metal Industry Co. v. Superior Court (1987): CA doesn’t have jurisdiction over foreign manufacturer of motorcycle wheel tube component which entered state via another foreign manufacturer.  Court agreed that part 2 of Brennan’s Burger King test (fairness) not met.  Split on whether part 1 (contacts) met:

1. O’Connor/Rehnquist/Scalia/Powell: minimum contacts requires an action of D purposefully directed toward the forum state.

2. Brennan/White/Marshall/Blackmun: placing product into stream of commerce is sufficient to establish minimum contacts.  But agrees with outcome of case on the fairness grounds.

3. Stevens: Agrees with decision on fairness grounds.  Says contacts examination was unnecessary.

After Asahi, court considers the Brennan Burger King minimum contacts/fairness test (using either purposeful availment standard or placing into stream of commerce standard, and considering inconvenience + horizontal federalism factors) plus basic overall reasonableness of asserting jurisdiction (perhaps only an issue in cases with foreign defendant).

History- Remnants of Pennoyer:

(1) Burnham v. Superior Court (1990): In-person service within state is sufficient to establish jurisdiction; additional contacts not needed.  

Court united in decision, split on reasoning: Scalia/Kennedy/Rehnquist/White say that in-person service within state is sufficient and doesn’t violate due process based on tradition/historical pedigree (International Shoe extended Pennoyer).  Brennan/Marshall/Blackmun/O’Connor say that in-person service within state is sufficient and doesn’t violate due process based on contemporary notions of fairness (International Shoe overthrew Pennoyer; now fairness assessment is necessary).

Geographic Jurisdiction: In rem & Quasi in rem Jurisdiction
Big Picture: International Shoe standards for in personam jurisdiction now apply to in rem & quasi in rem jurisdiction:

· In an in rem case, the property itself would most likely constitute the necessary minimum contacts between the defendant-property owner and state.  

· In quasi in rem 2 cases, the presence of property alone is not sufficient to establish minimum contacts.  

· In quasi in rem 1 cases involving intangible property (Shaffer), presence of property alone is not sufficient to establish minimum contacts.  

· Unanswered question: what about quasi in rem 1 cases involving tangible property?

(1) Harris v. Balk (1905): Flowering of quasi in rem jurisdiction.  Debt clings to a debtor wherever he goes.  Physical power over debtor allows a state to attach the debt and assert quasi in rem jurisdiction up to the value of the debt.

(2) Shaffer v. Heitner (1977):  Applies International Shoe standards to in rem/quasi in rem cases.  When property is unrelated to the plaintiff’s cause of action, then “the presence of property alone would not support the State’s jurisdiction.”  (quasi in rem 2 is dead)  In a quasi in rem case involving intangible property (stock shares) location of property is not enough to establish jurisdiction; defendant must also have minimum contacts with state.  Delaware sequestration statute is unconstitutional. 

Geographic Jurisdiction: Specific Jurisdiction vs. General Jurisdiction

	Big picture:
	Contacts Related to 

Subject of Litigation (Specific Jurisdiction)
	Contacts Unrelated to Subject of Litigation (General Jurisdiction)

	Systematic, Continuous contacts
	Yes jurisdiction—International Shoe
	Yes jurisdiction—Perkins

	Middle ground: a substantial single contact or limited but continuous contacts
	Yes jurisdiction—

single contacts like car accident within state borders or limited but continuous contacts, like insurance contracts with state residents.
	Probably no jurisdiction—Helicopteros

	Isolated, Unsubstantial Contact
	N/A 
	No jurisdiction


(1) Perkins v. Benguet Consolidated Mining Co. (1952): Defendant’s “continuous and systematic” activity in Ohio (company run from Ohio during WWII) allowed Ohio to assert jurisdiction over cause of action unrelated to forum state (company’s activities in Philippines).

(2) Helicopteros Nacionales de Colombia v. Hall (1984): Defendant’s actions (purchase of helicopters from TX, negotiations in TX, sending employees for trainings, etc.) were not of the “continuous and systematic” nature necessary to support general jurisdiction.  

(Note: a case to be made for specific jurisdiction in this case.  Brennan’s dissent says that there was general jurisdiction because of D’s continuous commercial contacts with forum state, but, alternatively, P should have argued specific jurisdiction since the helicopter crash in Peru related to the contacts between D and forum state, even if it didn’t arise out of the contact.) 

Other issues in Geographic Jurisdiction:


Can a defendant consent to jurisdiction?

-in general, private decisions shouldn’t be able to add to a sovereign’s power; see the federalism prong of White’s reasoning in WWV

BUT:

Insurance Corp. of Ireland v. Compagnie des Bauxites de Guinee (1982) holds that foreign insurance company was under the jurisdiction of PA fed court because, by appearing to challenge jurisdiction, it consented to abide by the court’s determination of the issue.

Carnival Cruise Lines, Inc. v. Shute (1991) upholds forum selection clause in passenger ticket contract, designating Florida as forum for litigating disputes.
Do absent plaintiffs (in class action) need to have “minimum contacts” in the same way as an absent defendant?

Phillips Petroleum Co. v. Shutts (1985) holds that giving absent plaintiffs in a class-action suit notice plus an opt-out opportunity is sufficient to satisfy due process.

What is the geographical reach of the federal courts’ jurisdiction?  What about enforcing federal law against foreigners out of the reach of state long-arm statutes?

Omni Capital International v. Rudolf Wolff Co. (1987) indicated that foreign defendants doing business in the U.S. might not be amenable to service of process in any particular state, and thus would not be accountable for alleged violations of federal law.

↓

FRCP 4(k)(2): “If the exercise of jurisdiction is consistent with the Constitution and laws of the United States, serving a summons or filing a waiver of service is also effective, with respect to claims arising under federal law, to establish personal jurisdiction over the person of any defendant who is not subject to the jurisdiction of the courts of general jurisdiction of any state.”

After 1993:

-federal courts have geographical jurisdiction of corresponding state court, plus can serve process within 100 mile radius of federal courthouse even if it crosses state lines

-nation-wide service of process in interpleader cases

-for federal question cases: courts may serve process out of state if it’s in accordance with due process (see above- FRCP 4(k)(2))

-in special types of cases, nationwide or worldwide service of process is authorized
How does the court system deal with the fact that, for many disputes, there are multiple courts in which jurisdictional requirements would be satisfied?

“Full faith and credit” means there is a huge premium on “getting out of the box” first.  The jurisdiction in which a case is tried may affect the choice of law.

Example: In Hanson v. Denckla (1958), one party brought case in Delaware and wanted  Delaware law applied.  The other party brought case in Florida and wanted Florida law applied.  Florida case was decided while Delaware case still pending.  If all necessary parties had been named in the Florida suit, it would have pre-empted the Delaware suit.   

Notice

Mechanics of Notice

Pennoyer v. Neff (1877): publication is sufficient notice.

Mullane v. Central Hanover Bank (1950): best practicable notice rule.  Mullane applied to mean:


-personal service required if it’s possible

-if not, substituted service (person of suitable age and discretion at principle place of abode; person of sufficient authority at a corporation; nail & mail service)


-if no other means of service possible, publication may be sufficient

FRCP 4 (1993):

-notice to D by first class mail.  If D doesn’t return waiver of service form within 30 days, bears cost of service.

-P files first, then P serves D (used to be that a marshal would perform service; avoided problem of “sewer service” but was very expensive)

Opportunity to be Heard

Big Picture: Line of cases from Pennoyer to today shows transition from system that is strict about geography, loose on notice, and mandates prejudgment seizure to system that is loose about geography, strict about notice, and frowns on prejudgment seizure:

After long-arm in personam jurisdiction superceded quasi in rem jurisdiction, what is the purpose of prejudgment attachment?  Does it do anything besides squeeze the defendant?  Might use attachment out of fear of damage to property or fear of flight—but couldn’t this be dealt with by the filing of bonds?

-“provisional remedies” like temporary restraining orders, preliminary injunctions, pre-action attachments are exceptions to ordinary requirements on opportunity to be heard

Line of Cases on Prejudgment Seizure of Property:

(1) Pennoyer: prejudgment seizure of property necessary—power theory.

(2) Sniadach v. Family Finance Corp. (1969): Wisconsin’s ex parte prejudgment wage attachment procedure struck down as violative of due process.

(3) Fuentes v. Shevin (1972): A close 4-3 ruling by a 7 justice court.  Seizure of property, even temporarily, before a hearing violates the 14th amendment absent some “extraordinary situation” where gov’t interest is at stake.  Nature & form of pre-seizure hearing is up to legislatures.

-But leaves unanswered the question: What practical purpose does a pre-seizure hearing serve, since it’s not a full trial?  What’s the purpose of having prejudgment attachment in cases where in personam jurisdiction exists (no need to attach property for jurisdictional purposes)?

(4) Mitchell v. W.T. Grant Co. (1974): Upholds Louisiana prejudgment attachment statute, distinguishing it from FL & PA statutes invalidated by Fuentes.  Under LA statute, a judge (rather than a sheriff) issues the ex parte attachment order.  Court says it’s okay under due process because documentary proof suitable for showing existence of a vendor’s lien and customer’s default; little chance of mistaken seizure.

(5) North Georgia Finishing Inc. v. Di-Chem, Inc. (1975): Holds Georgia statute unconstitutional under Fuentes.  Property in this case (bank account) has nothing to do with dispute.  Writ is issuable on affidavit of creditor or his attorney, & can be purely conclusory (no judge again).  No provision for an early hearing at which creditor would have to demonstrate probable cause; unless defendant debtor files a bond, his challenge to the garnishment won’t be entertained.  

(6) Connecticut v. Doehr (1991): Under Connecticut statute, P attaches part of D’s home in conjunction with civil action for assault and battery.  P has no interest in the property that’s being attached, unlike in Fuentes/Mitchell, and the risk of error is substantial (court’s inquiry before seizing property only uncovers one side of the story).  Thus does not fall under Mitchell exception to Fuentes.

Subject-Matter Jurisdiction: Overview
Big Picture: In state courts, subject-matter jurisdiction is presumed to exist unless it’s specifically taken away.  In federal courts, subject-matter jurisdiction exists only if Congress has granted it.  Subject-matter jurisdiction may not be conferred on a court by consent of the parties.

Lacks v. Lacks (1976): NY state court divorce case.  SMJ = court’s competence to entertain an action, not its competence to reach the merits.  Limits on cause of action are to be differentiated from court’s competence to adjudicate.  Wife’s complaint is really related to substantive elements in a cause of action rather than bases for subject matter jurisdiction.

Subject-Matter Jurisdiction: Federal Question Jurisdiction

Big Picture: Since 1875, Congress has authorized federal courts to exercise jurisdiction over all actions “arising under” federal laws.  Today, the main statute giving the federal courts jurisdiction over federal questions is §1331.  Tension between dominant Mottley interpretation of “arising under” (narrow, well-pleaded complaint rule) and slightly broader Smith reading (jurisdiction if complaint depends on construction of federal law).

Constitution Art. 3, §2: The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority….

28 U.S.C. § 1331: The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.
Osborn v. Bank of United States (1824): A congressional statute says that the Bank of the US may sue or be sued in federal court.  Does this statute give the federal courts jurisdiction exceeding that permitted by Art. 3?  Marshall says no, giving a broad interpretation of constitutional “arising under”: Because Bank is a creation of federal law, any case to which Bank is a party “arises under” federal law.  

Louisville and Nashville R. Co. v. Mottley (1908): Narrower reading of statutory “arising under” language: the well-pleaded complaint rule.  The subject of the Ps’ original cause of action (contract claim against RR) was not a federal law; only the anticipated defenses (fed statute requiring RRs to give same rates to all) had to do with federal law.  If face of original complaint does not contain federal law, then the complaint does not “arise under” constitution or laws of US.

Smith v. Kansas City Title & Trust Co. (1921): Suit to enjoin bank from purchasing federal bonds on grounds that they are not authorized (state law claim, but requires looking at federal law to see if bond is authorized/constitutional).  Distinguished from Mottley; claim allowed under federal question jurisdiction.  “Where it appears from the bill or statement of the plaintiff that the right to relief depends upon the construction or application of the Constitution or laws of the US and that such federal claim is not merely colorable, and rests upon a reasonable foundation, the District Court has jurisdiction.”

Mottley and Smith are both applicable law today.  Is the distinction between cases meaningful?  Antecedent question versus anticipated defense?  Holmes dissented in Smith, arguing for maintaining a narrower definition of “arising under.”

Skelly Oil Co. (1950): P can’t get around well-pleaded complaint rule by asking for declaratory judgment which anticipates a federal defense to an underlying state claim. 

Franchise Tax Board (1983): CA tax authority v. trust regulated by ERISA.  No removal to federal court allowed under well-pleaded complaint rule (tax board’s complaint contained no question of federal law; only trust’s anticipated defense involved federal law).

Merrell Dow Pharmaceuticals Inc. v. Thompson (1986): Suit by foreign plaintiff users of Bendectin in Ohio state court alleges that drug was misbranded in violation of Federal Food, Drug, and Cosmetic Act.  No federal question jurisdiction: “A complaint alleging a violation of federal statute as an element of a state cause of action, when Congress has determined that there should be no private, federal cause of action for the violation, does not state a claim “arising under the Constitution, laws, or treaties of the United States.””  But 4-person dissent says it’s like Smith: falls under federal question jurisdiction because right to relief depended on construction or application of US law.  

Bivens v. Six Unknown Agents (1999): Suit about mistaken house raid.  State argues no federal question jurisdiction because complaint is state battery/tort; constitutional claim only comes in as response to officers’ defense.  But court holds that 4th Amendment provides a private cause of action against a federal agent for damages resulting from unreasonable searches and seizures.  

Subject-Matter Jurisdiction: Diversity Jurisdiction

Big Picture: Constitution extends federal judicial power to diversity cases in Article III.  Congress currently confers diversity jurisdiction in 28 U.S.C. §1332.  To establish federal jurisdiction parties must be completely diverse (except in interpleader) and amount in controversy must exceed $75,000.

Parties’ citizenship determined by:

-natural persons: location of domicile (physical presence + intent to make it your domicile; Mas v. Perry)

-corporation: place of incorporation and principal place of business

-partnerships & unincorporated associations: citizenship of all members

-legal representative (trustee, guardian, etc.): citizenship of beneficiary

-class action: citizenship of main party (Ben Hur)

Complete Diversity:

Strawbridge v. Curtiss (1806): Complete diversity rule.  No diversity if any plaintiff is a citizen of the same state as any defendant.

§1359 provides against improper/collusive manufacture of diversity.

Jurisdictional Amount Requirement:

AFA Tours v. Whitchurch (1991): Good faith rule.  Sum claimed by plaintiff controls for purposes of satisfying jurisdictional amount requirement if the claim is apparently made in good faith.  Allows consideration of punitive damages and potential as well as actual harm.

Snyder v. Harris (1969): Separate and distinct claims of class members may not be aggregated to satisfy jurisdictional amount requirement.

Zahn International Paper Co. (1973): Only plaintiffs who individually meet the jurisdictional amount requirement may be members of the class in a class-action suit.

Removal:

If P chooses to file in state court, D may file a removal petition to remove the case to federal court if there is diversity.  EXCEPT: if it’s D’s home state, can’t file removal petition.  Nominal P can never file removal petition, even if D files a counterclaim.

Policy Arguments on Diversity Jurisdiction:

-original justification for diversity jurisdiction was fear of prejudice against out-of-staters and desire to secure federal forum for investors during country’s western expansion

-arguments against continuing diversity jurisdiction:

· congestion in federal courts

· necessity of applying state substantive law under Erie

· judicial and legislative authority should be coextensive

· diversion of litigation to federal court will retard development of state law

· diminishes incentives for state court reform

-arguments for continuing diversity jurisdiction:

· prejudice (or apprehension of prejudice) may still apply?

· implements privileges and immunities clause

· federal courts are of superior quality; federal judges as elite of system

· beneficial competition between federal and state courts

· investor fear argument

Supplemental Jurisdiction

Big Picture: Supplemental jurisdiction is a way for federal courts to hear an entire case if only some claims are federal or only some parties are diverse.  Supplemental jurisdiction evolved in the common law but is today governed by 28 U.S.C. § 1367: “the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III.” 

pendent jurisdiction: common law

ancillary jurisdiction: statutory

Problem: Is there a logical inconsistency between § 1367 (supplemental jurisdiction) and § 1441 (actions removable)?  May a federal judge hear/remand some claims on removal (1441(c)) that she wouldn’t have been able to hear/remand if an attempt had been made to bring them in federal court originally under § 1367?

Supplemental Jurisdiction: Additional Claims

Hurn v. Oursler (xxxx): If there is a single set of facts giving rise to the same injury to the same interest, each theory of recovery is a separate cause of action.

United Mine Workers of America v. Gibbs (1966): Tennessee law claim (tort) and federal law claim (LMRA secondary boycott) surrounding mine picket line.  Court says Constitution allows federal court to hear both state and federal claims if they comprise a single case.  Court defines “case” as a “single nucleus of operative fact.”  

Supplemental Jurisdiction: Additional Parties

-pendent party jurisdiction is allowed under Rule 14 (impleader) because additional party is being brought in by defendant (see §1367)

-pendent party jurisdiction is NOT allowed under Rule 19 & 20 (joinder) because non-diverse parties should have been brought in by plaintiff in the first place

-pendent party jurisdiction is NOT allowed under Rule 24 (intervener)

Owen Equipment & Erection Co. v. Kroger (1978): A non-diverse third party defendant (electric co.) becomes defendant when plaintiff (widow) adds him to her complaint.  Court holds that there is NO pendent jurisdiction over the non-diverse D because, although he was originally a 3rd party defendant (don’t need complete diversity; okay to pendent claim on), now that he’s D, Congress requires complete diversity of parties.  

Aldinger (1976): P tries to pendent state claim against town on to federal law claim against sheriff.  Court won’t allow it because federal civil rights statute says only individuals can be sued; allowing suit would defeat congressional intent.  (Assumed existence of pendent jurisdiction unless Congress expressly or implicitly negated its existence.)
Finley v. United States (1989): P files claim against US under FTCA, later amends complaint to include state-law tort claims against city of San Diego and a utility company.  Court says that both constitutional capacity for and congressional supply of jurisdiction necessary: “With respect to the addition of parties, as opposed to the addition of claims, we will not assume that the full constitutional power has been congressionally authorize, and will not read jurisdictional statutes broadly.”  Congressional silence defeats potential for pendent jurisdiction.

28 U.S.C. §1367- Supplemental jurisdiction: Response to Finley.   

(a) Except as provided in subsections (b) and (c) or as expressly provided otherwise by Federal statute, in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties. 
(b) In any civil action of which the district courts have original jurisdiction founded solely on section 1332 of this title, the district courts shall not have supplemental jurisdiction under subsection (a) over claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil Procedure, or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332.  [codifies rationale of Owen v. Kroger]  

[problem: use of word “plaintiff” means that counterclaims made by defendants may not be required to meet complete diversity under a literal reading of subsection; so plaintiffs can’t bring in non-diverse 3rd parties but defendants can?]
(c) The district courts may decline to exercise supplemental jurisdiction over a claim under subsection (a) if – 

(1) the claim raises a novel or complex issue of State law, 

(2) the claim substantially predominates over the claim or claims over which the district court has original jurisdiction, 

(3) the district court has dismissed all claims over which it has original jurisdiction, or 

(4) in exceptional circumstances, there are other compelling reasons for declining jurisdiction. [codifies Gibbs factors]

[cases split on whether this section creates a more rigid situation for judges or whether judges still have broad discretion to remand cases]
(d) The period of limitations for any claim asserted under subsection (a), and for any other claim in the same action that is voluntarily dismissed at the same time as or after the dismissal of the claim under subsection (a), shall be tolled while the claim is pending and for a period of 30 days after it is dismissed unless State law provides for a longer tolling period. 

(e) As used in this section, the term ''State'' includes the District of Columbia, the Commonwealth of Puerto Rico, and any territory or possession of the United States

Executive Software North America, Inc. v. United States District Court for the Central District of California (9th cir. 1994):  Remand of state claims under §1367: Bases for declining jurisdiction should be extended beyond the circumstances identified in (c)(1) to (c)(3) only in truly exceptional circumstances as allowed in (c)(4).  (c)(4) “requires the district court not only to determine if consideration of Gibbs values provides compelling reasons for a remand, but also to articulate how the circumstances that warrant declining jurisdiction are exceptional.”

Stromberg Metal Works, Inc. v. Press Mechanical, Inc. (7th cir. 1996): “§1367(a) has changed the basic rule by authorizing pendent party jurisdiction [over claims without an independent basis of jurisdiction], and that change effects Zahn”.  But other courts disagree & hold that 1367 doesn’t overturn Zahn (Leonhardt v. Western Sugar Co. (10th Cir. 1998)).  Currently the relationship between 1367 & Zahn is unclear.

Supplemental Jurisdiction: Removal

28 U.S.C. §1441 - Actions removable generally 

(a) Except as otherwise expressly provided by Act of Congress, any civil action brought in a State court of which the district courts of the United States have original jurisdiction, may be removed by the defendant or the defendants, to the district court of the United States for the district and division embracing the place where such action is pending. For purposes of removal under this chapter, the citizenship of defendants sued under fictitious names shall be disregarded. 
[Covers supplemental claims over which the federal courts have original jurisdiction under § 1367?]
(b) Any civil action of which the district courts have original jurisdiction founded on a claim or right arising under the Constitution, treaties or laws of the United States shall be removable without regard to the citizenship or residence of the parties. Any other such action shall be removable only if none of the parties in interest properly joined and served as defendants is a citizen of the State in which such action is brought. 

[Defendants can’t remove diversity jurisdiction claims to federal court in their home state.]

(c) Whenever a separate and independent claim or cause of action within the jurisdiction conferred by section 1331 of this title is joined with one or more otherwise non-removable claims or causes of action, the entire case may be removed and the district court may determine all issues therein, or, in its discretion, may remand all matters in which State law predominates. 

[Refers to “separate and independent claim or cause of action”—not supplemental claims, but unrelated/distantly related claims brought in state court alongside federal claims?  Is the discretion granted to federal judges under 1441(c) unconstitutional?  Why should federal judge be able to hear unrelated state claims?]
(d) Any civil action brought in a State court against a foreign state as defined in section 1603(a) of this title may be removed by the foreign state to the district court of the United States for the district and division embracing the place where such action is pending. Upon removal the action shall be tried by the court without jury. Where removal is based upon this subsection, the time limitations of section 1446(b) of this chapter may be enlarged at any time for cause shown. 

(e) The court to which such civil action is removed is not precluded from hearing and determining any claim in such civil action because the State court from which such civil action is removed did not have jurisdiction over that claim

American Fire & Cas. Co. v. Finn (1951): 1441(c) removal case: “Where there is a single wrong to plaintiffs, for which relief is sought, arising from an interlocked series of transactions, there is no separate and independent claim or cause of action under §1441(c).”

See casebook??
Borough of West Mifflin v. Lancaster (3d Cir. 1995): 1441(c) remand case involving 6 state and 1 federal civil rights complaint removed by D to federal court:  Pendent claims are not “separate & independent” and thus do not fall within scope of §1441(c).  And even when 1441(c) may be invoked, can only be used to remand the state claim, not the federal part over which the court would have original jurisdiction.  

Roe v. Little Company of Mary Hospital (N.D. Ill. 1992): 1990 amendment to section 1441(c) interpreted to bar defendant from removing because claims asserted against one of the defendants, the Red Cross, came within federal question jurisdiction based on 36 U.S.C. §2 rather than §1331, thereby making it ineligible for removal under §1441(c).

Venue and Forum Non Conveniens

Big Picture: Venue is about where a case should be heard (convenience/efficiency), as opposed to where a case can be heard (power).  

Venue is governed by 28 U.S.C. § 1391, which allows venue in a district where any defendant resides (if all defendants reside in same state), where a substantial part of the events or omissions giving rise to the claim occurred, or—if no other venue is available—any district where any defendant is subject to personal jurisdiction (diversity cases) or any district where any defendant may be found (federal question cases).

Courts may transfer a case from one proper venue to any other proper venue for the convenience of parties/in the interest of justice under § 1404(a)  (choice of law rules of original venue will govern).  Courts may dismiss or transfer a case brought in an improper venue under § 1406(a) (choice of law rules of new venue will govern).  A defendant is deemed to have waived any objection to venue if he does not raise it early.

Before 1948, there were no codified venue rules.  Common law forum non conveniens concept was the only means for a court to decline to hear a case over which it had jurisdiction.  Forum non conveniens should only be used to dismiss a case if there is another, more appropriate forum available in which case may be heard.

Venue Statutes

28 U.S.C. Sec. 1391. - Venue generally 

(a) A civil action wherein jurisdiction is founded only on diversity of citizenship may, except as otherwise provided by law, be brought only in (1)a judicial district where any defendant resides, if all defendants reside in the same State, (2)a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated, or (3) a judicial district in which any defendant is subject to personal jurisdiction at the time the action is commenced, if there is no district in which the action may otherwise be brought. 

(b) A civil action wherein jurisdiction is not founded solely on diversity of citizenship may, except as otherwise provided by law, be brought only in (1) a judicial district where any defendant resides, if all defendants reside in the same State, (2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated, or (3) a judicial district in which any defendant may be found, if there is no district in which the action may otherwise be brought. 

(c) For purposes of venue under this chapter, a defendant that is a corporation shall be deemed to reside in any judicial district in which it is subject to personal jurisdiction at the time the action is commenced. In a State which has more than one judicial district and in which a defendant that is a corporation is subject to personal jurisdiction at the time an action is commenced, such corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate State, and, if there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts. 

(d) An alien may be sued in any district. 

(e) A civil action in which a defendant is an officer or employee of the United States or any agency thereof acting in his official capacity or under color of legal authority, or an agency of the United States, or the United States, may, except as otherwise provided by law, be brought in any judicial district in which (1) a defendant in the action resides, (2) a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated, or (3) the plaintiff resides if no real property is involved in the action. Additional persons may be joined as parties to any such action in accordance with the Federal Rules of Civil Procedure and with such other venue requirements as would be applicable if the United States or one of its officers, employees, or agencies were not a party. 

The summons and complaint in such an action shall be served as provided by the Federal Rules of Civil Procedure except that the delivery of the summons and complaint to the officer or agency as required by the rules may be made by certified mail beyond the territorial limits of the district in which the action is brought. 

(f) A civil action against a foreign state as defined in section 1603(a) of this title may be brought  (1) in any judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated; (2) in any judicial district in which the vessel or cargo of a foreign state is situated, if the claim is asserted under section 1605(b) of this title; (3) in any judicial district in which the agency or instrumentality is licensed to do business or is doing business, if the action is brought against an agency or instrumentality of a foreign state as defined in section 1603(b) of this title; or (4) in the United States District Court for the District of Columbia if the action is brought against a foreign state or political subdivision thereof

28 U.S.C. Sec. 1404. - Change of venue 

(a)  For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought. 

(b) Upon motion, consent or stipulation of all parties, any action, suit or proceeding of a civil nature or any motion or hearing thereof, may be transferred, in the discretion of the court, from the division in which pending to any other division in the same district. Transfer of proceedings in rem brought by or on behalf of the United States may be transferred under this section without the consent of the United States where all other parties request transfer. 

(c) A district court may order any civil action to be tried at any place within the division in which it is pending. 

(d) As used in this section, the term ''district court'' includes the District Court of Guam, the District Court for the Northern Mariana Islands, and the District Court of the Virgin Islands, and the term ''district'' includes the territorial jurisdiction of each such court 

28 U.S.C. Sec. 1406. - Cure or waiver of defects 

(a) The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought. 

(b) Nothing in this chapter shall impair the jurisdiction of a district court of any matter involving a party who does not interpose timely and sufficient objection to the venue. 

(c) As used in this section, the term ''district court'' includes the District Court of Guam, the District Court for the Northern Mariana Islands, and the District Court of the Virgin Islands, and the term ''district'' includes the territorial jurisdiction of each such court 

Establishing Venue

Bates v. C & S Adjusters, Inc. (2d cir. 1992): Court reads broadly § 1391(b)(2) provision that action may be brought in “a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred.”  Receipt of a debt collection notice was a “substantial part” of the events giving rise to claim.  

*Because 1391(a)(2) and (b)(2) are read so broadly, (a)(3) and (b)(3) are seldom used.

Transfer of Venue

Hoffman v. Blaski (1960): Court interprets “where it might have been brought” narrowly, to include only venues where plaintiff might have originally commenced action, not venues where defendant might have waived objections.

*Does Hoffman make sense?  Even if P, D, and judge all agree on a fair & efficient venue, case can’t be transferred there if  it couldn’t have been brought there originally.

Ferrens v. John Deere Co. (1990): Statute of limitations is an affirmative defense, not a bar to bringing a suit.  SO, case can be brought in one venue with long statute of limitations, transferred to venue with expired statute of limitations, and have first venue’s choice of law apply.  (Allows P to bring suit where he likes the law, get it transferred to where he likes the location, and have preferred law apply in preferred location.)

Goldlawr v. Heiman (1962): Court allowed to make determination on venue and transfer a case to the proper venue, even though original court did not have personal jurisdiction.  *This scenario would only arise in statute of limitations cases; normally, judge would dismiss for lack of personal jurisdiction, and plaintiff would refile in a proper jurisdiction/venue.

Forum Non Conveniens

Gilbert Oil Corp. v. Gilbert: Delineates private interest and public interest factors to be considered in deciding a forum non conveniens motion…

Piper Aircraft v. Reno (1981): Scottish air crash case (Scottish plaintiffs suing American manufacturers of airplane parts).  Case dismissed on forum non conveniens grounds/application of Gulf Oil v. Gilbert balancing test: considers location of evidence & witnesses, citizenship of plaintiffs, defendants’ ability to implead foreign third-party defendants, difficulty for jury & judge of applying foreign law, interest of US forum citizens in case versus interest of foreign forum citizens in case.  
Choice of Law

Horizontal Choice of Law

Big Picture:  Pre-1936, under Restatement I, choice of law was an easy question, governed by specific rules prescribing what law applies (e.g. state where car accident happened is the state whose laws apply).  Post-1936, Restatement II allows judges more flexibility/discretion on what law to apply.  The law that governs is the law that’s “just”; virtually any contacts with a state will allow judge to choose that state’s law.
Allstate Insurance Co. v. Hague (1981): “For a State’s substantive law to be selected in a constitutionally permissible manner, that State must have a significant contact or significant aggregation of contacts, creating state interests such that choice of its law is neither arbitrary nor fundamentally unfair.”   

Phillips Petroleum Co. v. Shutts (1985): Class action suit.  Although Court found that KS had jurisdiction over the case (an opt-out letter to all out-of-state plaintiff class members was enough to bring them into case), found that Kansas could not apply its own law to claims of out-of-state class members: “Given Kansas’ lack of “interest” in claims unrelated to that State, and the substantive conflict with jurisdictions such as Texas, we conclude that application of Kansas law to every claim in this cases is sufficiently arbitrary and unfair as to exceed constitutional limits.”

*Only case Neuborne knows of in which Supreme Court has said a state with jurisdiction went too far in deciding to apply its own law.

Vertical Choice of Law

Big Picture: In federal question cases, applicable federal law always trumps state law because of Supremacy Clause.  But in diversity cases, choice of law becomes complicated: Federal courts must apply the substantive law of the states in which they sit, but may apply own procedural rules.

After Erie, Supreme Court develops line of tests for choosing between state and federal law:

(1) Frankfurter: outcome determinative test

(2) Brennan: balance test

(3) Warren: presumptively procedural test (could a reasonable person think a rule is procedural?)

(4) Harlan: federalism test (states control primary conduct of citizens)

(5) Ginsberg: create hybrid- take as much of state rule as possible without constitutional conflict

Swift v. Tyson (1842) (Justice Story): Interprets “laws of several states” in Section 34 of Judiciary Act of 1789 to mean the statutory law of the states, not decisional law.  Federal courts are not bound to follow state court interpretations of state statutes & state common law, but can look to the best available authorities/develop their own common law.

Justifications: View of law as transcendent & discoverable; the right answer is out there somewhere, and federal judges shouldn’t be tied down by state judges’ reasoning in reaching this ideal.  Also, federal gov’t was seeking uniformity and stability in interstate commerce.

Black & White Taxicab & Transfer Co. v. Brown & Yellow Taxicab & Transfer Co. (1928): Cited in Erie as an example of the negative consequences of Swift doctrine: A KY cab company and KY railroad company colluded to get around KY’s common law forbidding cab monopolies by having the KY company reincorporate in TN, signing an exclusivity agreement, then bringing a federal diversity suit to enjoin other cab company from competing.  Fed court applied fed common law & allowed the contract.

Erie R. Co. v. Tompkins (1938) (Justice Brandeis): Swift court erroneously interpreted congressional intent in section 34.  The purpose of the statute was to make certain that in all matters except those in which federal law controlled, the federal courts exercising jurisdiction in diversity cases would apply the law of the state, unwritten as well as written.  “There is no federal general common law.”

Justifications for overturning nearly a century of congressional acceptance of the Swift doctrine: (1) new historical evidence on congressional intent, (2) policy reasons: no uniformity under Swift, impossible to demarcate general law vs. local law, introduced discrimination in favor of non-citizens against citizens, (3) Constitutional issue: allowing creation of a federal general common law could usurp state power by allowing federal judges to make law on issues outside congressional legislative power.  Philosophy of Erie: There is no transcendental body of law that judges seek.  Law is coterminous with power, and consists only of what is created in the democratic process.

28 U.S.C. § 2072. - Rules of procedure and evidence; power to prescribe 

(a) The Supreme Court shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the United States district courts (including proceedings before magistrate judges thereof) and courts of appeals. 

(b)Such rules shall not abridge, enlarge or modify any substantive right. All laws in conflict with such rules shall be of no further force or effect after such rules have taken effect. 

(c)Such rules may define when a ruling of a district court is final for the purposes of appeal under section 1291 of this title

Klaxon Co. v. Stentor Electric Mfg. Co. (1941): Federal courts must apply the conflicts-of-laws rules of the states in which they sit.

Ragan v. Merchants Transfer & Warehouse (1949): Federal courts must apply state law on marking the beginning of the tolling of statutes of limitations (fed rule = filing date, some state rules = date of service).

Guaranty Trust Co. v. York (1945): Federal courts must apply the state statute of limitations in diversity cases.  Involves a “substantive right” rather than a remedy.  When a federal court exercises diversity jurisdiction, the outcome of the litigation should be substantially the same as if tried in state court.  

*Neuborne: This outcome test only makes sense if viewed ex ante; viewed ex post, everything looks outcome-determinative.

*Neuborne: Does this holding make sense?  Isn’t the application of different remedies more destructive to federalism principle than application of different statute of limitations?

Byrd v. Blue Ridge Rural Electric Cooperative, Inc. (1958) (Justice Brennan): State common law on judge determining immunity issue (employee or independent contractor?) in a workmen’s comp case conflicts with federal procedure/7th Amendment requirements on jury determination of factual issues.  Court says the “outcome” test articulated in Guaranty must be balanced with other policy considerations, in this case the federal policy against allowing state rules to disrupt the judge-jury relationship in federal courts.

*note: the issue in Byrd only arises because 7th Amendment (jury trial) not incorporated into 14th Amendment—so applies only to federal gov’t, not state gov’t 

Hanna v. Plumer (1965) (Justice Warren): Federal Rule on service was within bounds set by Congress in 28 U.S.C. Sec. 2072 & within Constitution, therefore federal rule should apply.  The “outcome determination” analysis of Guaranty not intended to serve as talisman; applying federal rule in this case would not disturb the underlying aims of Erie, (1) to discourage forum shopping and (2) to avoid inequitable administration of laws.  [Moreover, the Erie rule applies when there is no federal rule, doesn’t apply to testing validity/applicability of a Federal Rule of Civil Procedure?]

*Neuborne: presumptively procedure test, democratic pedigree issue 

Concurring (Justice Warren): Erie was also about federalism issue.  “The proper line of approach in determining whether to apply a state or a federal rule, whether “substantive” or “procedural,” is to stay close to basic principles by inquiring if the choice of rule would substantially affect those primary decisions respecting human conduct which our constitutional system leaves to state regulation.”

*states have primary right to affect citizens’ ex ante behavior

Walker v. Armco Steel Corp. (1980): In a diversity case, federal court should use state law rather than Federal Rules for determining when action has commenced for purpose of tolling the state statute of limitations. Hanna did not overturn, but rather distinguished Ragan.  Hanna only governs cases when there is a direct clash between federal and state rule; Rule 3 not broad enough to cover present case—no indication in rule that it was intended to toll a state statute of limitations, only that it governs date from which timing requirements of Federal Rules begin to run.  

Stewart Organization, Inc. v. RICOH Corp. (1988): In diversity case, federal law (28 U.S.C. 1404(a)) trumps state law on motion to transfer venue based on contractual forum-selection clause.  If the federal law to be applied is a congressional statute, 2 questions: (1) is statute sufficiently broad to control the issue before the Court?, (2) is the statute constitutional/classifiable as “procedural”?.

Gasperini v. Center for Humanities, Inc. (1996) (Justice Ginsberg): Lost photos case.  In diversity case, should federal court apply state law or 7th amendment/federal common law on issue of review of jury awards?  Creates hybrid of state and federal law: NY law controlling compensation awards for excessiveness or inadequacy “can be given effect, without detriment to the 7th amendment, if the [New York] review standard… is applied by the federal trial court judge, with appellate control of the trial court’s ruling limited to review for “abuse of discretion”.”  Distinguishes from Byrd: state & fed interests can both be accommodated, not a one-or-the-other choice between trial by judge and trial by jury.

Dissent 1 (Stevens): 7th amendment does not influence analysis of question in this case.  Erie requires the federal courts sitting in diversity to apply the damage-control standardstate law applies.

Dissent 2 (Scalia, Rehnquist, Thomas): 7th amendment does control.  Proper measure of damages & motions for new trial based on ground that damages are excessive involves only a question of fact, and should be determined by jury, maybe trial judge.  As appeals from denial of such motions necessarily pose a factual question, courts of the US are constitutionally forbidden to entertain them.  Conflict between federal and state rule, so federal rule must apply.   

Persistence of Federal Common Law

Federal common law reemerges in the 1940s and 1950s during a period of state border and water disputes—when neither state law can govern.  Federal common law exists in four types of cases:

· Certain boundary disputes, natural resource disputes, and interstate pollution disputes.

· Cases in which foreign relation of US significantly impacted.

· Transactions of the federal government itself:

Clearfield Trust v. United States (1943):  Does state law control in a forgery case (stolen check issued by US) to which United States is a party?  Rights & duties of US on commercial paper which it issues are governed by federal rather than local law.  Authority to issue check had its origin in Constitution/US statutes & are not dependant on state statutes.  In absence of an applicable Act of Congress it is for the federal courts to fashion the governing rule of law according to their own standards.  If law of each state might apply to this type of case, there would be a diversity of results; uniform rule desirable.

· Interstitial law—filling in holes in congressional statutes:

Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbertson (1991): Court creates rules for statutes of limitations under implied cause of action under SEC Rule 10b-5.  As opposed to adopting the statute of limitations from an analogous state cause of action, federal court decides it has power to adopt a uniform federal statute of limitations based on congressional intent/examining related express federal causes of action.

Claim Preclusion 

Big Picture: Claim preclusion (res judicata) exists to avoid piecemeal litigation & bars future litigation of matters that should have been litigated in an original case.

We have moved from a theory-based definition of “claim” (medieval writ system) to a fact/narrative-based definition of “claim.”  Fact-based claim can be viewed as all facts that comprise part of single coherent narrative, or as “liability facts” (if a finding of liability in first case would determine the outcome of second case because of issue preclusion, then the two cases were really part of the same claim; all theories spinning off the same set of liability facts should be tried at one time).

Three elements must exist for claim preclusion:

(1) only final/valid/on the merits judgments have preclusive effect

(2) parties in subsequent action must be identical to those in first action

(3) claim in 2nd suit must involve matters properly considered included in the 1st action

Rush v. City of Maple Heights (Ohio 1958): Move from theory-based to fact-based definition of claim.  Court overturns Vasu v. Kohlers (holding/dictum that personal and property injuries are infringements of different rights and give rise to distinct causes of action), stating majority rule in country goes against it, and that personal and property damage resulting from same wrongful act must be sued for in a single action.

Mathews v. New York Racing Association, Inc. (SDNY 1961): Case arising from incidents on two dates—assault on day one and malicious prosecution related to the assault on day two.  In case one, P sues employees for events on both days; in case two, P sues employers for events on day two.  Court views it as claim preclusion case (could have viewed it through issue preclusion lens) and holds that P’s second claim is barred:  parties in this action are in privity with those in earlier suit.

Federated Department Stores, Inc. v. Moitie (1981):  Two plaintiffs in a federal antitrust case decline to appeal judgment against them and refile in state court.  State court removes second case to federal court, where case is dismissed on claim preclusion grounds.  Supreme Court refuses to entertain the second case, even though an intervening opinion after the plaintiffs dropped their first case considerably changed their case’s chances of success. 

Jones v. Morris Plan Bank of Portsmouth (Virginia 1937): Car repossession case.  Jones contends bank waived its right to collect balance due on car when it elected to sue him for only 2 installment payments; so after payment of judgment in first suit, the note was satisfied, car became Jones’s, and therefore car was his property when bank removed it.  Court says bank lost its right to institute any action for remaining installments after the first suit:  “If the same evidence will support both actions, there is but one cause of action.”  

Defense Preclusion

**SEE ALSO FRCP: COMPULSORY COUNTERCLAIM**
Mitchell v. Federal Intermediate Credit Bank (South Carolina 1932): Potato selling suit.  Defense preclusion: One may not use the same defense “first as a shield, and then as a sword.”  P could have brought counterclaim against bank in original suit, but he didn’t.  May not split his c/a and use one portion for defense in one suit and another for offense in subsequent suit.

*Is definition of claim different if we’re dealing with a defendant instead of a plaintiff?  With plaintiffs ask, “What could he have done?”  With defendants ask, “What did he do?”

Kirven v. Chemical Co. (xxxx): Most common law courts would allow 2 separate claims because facts of case one and two are different: case one is about money paid on sales contract, case two is about quality of fertilizer/destroyed land.

O’Connor v. Varney (xxxx): Case one bars case two because quality of work (subject of case two) was raised as a defense for nonpayment of construction contract in case one.

Linderman (xxxx): Magic machine suit.  Second suit about fraud not precluded by first suit about sales contract because fraud not raised as a defense in the first suit.  (Thin distinction- bad product versus lying about bad product)

**Note: In all four of above cases, modern FRCP would have barred the second suit because of compulsory counterclaim rule.  BUT, some state courts don’t have compulsory counterclaim, leading to different standards for plaintiffs and defendants (defendants allowed to hold back in first suit, while plaintiffs are not).**

Issue Preclusion

Big Picture: Issue preclusion (collateral estoppel) exists to avoid relitigation of already-decided issues.  Issue precluded must have been:

(1) Decided on the merits in the first action.

(2) Actually litigated in the first action.

(3) Necessary to the court’s judgment.

Issue preclusion may not be employed against a non-party to the original suit.  But old doctrine of mutuality has given way in the majority of districts to a system in which nonmutual defensive collateral estoppel is permitted, and, at court’s discretion, nonmutual offensive collateral estoppel is permitted.

Actually Litigated

Cromwell v. County of Sac (1876): Courthouse construction fraud/bondholder case.  Second suit about second set of bonds held by same plaintiff not issue precluded because plaintiff should be given opportunity to demonstrate that he did acquire & give value for bonds before maturity—there were no findings on this issue regarding the coupons involved in the second suit.

*Note: Although analytically this appears to be a claim preclusion case, court did not treat it as a claim preclusion case because public policy favors treating negotiable instruments as separate claims.

Necessarily Decided

Russell v. Place (1876): Leather preparation patent infringement case.  Court holds first patent infringement suit, in which plaintiffs won, does not issue preclude the second infringement suit because the record of previous suit does not disclose the specific infringement for which damages were recovered.  Several possibilities (there were several different aspects to the patent, parts of which might have been infringed while others weren’t).  

*Note: As a matter of logic, shouldn’t matter which aspect of the patent the jury relied on in reaching its verdict in the first suit, since same aspects involved in second suit (if it was violated the first time, it was violated the second time).  But only a minority of districts follow this logic.

Rios v. Davis (Texas 1963): Car accident negligence suit involving three parties.  In first suit, on Popular’s negligence, all three parties found negligent.  But finding isn’t issue preclusive in second case, on Davis’s negligence, because the findings that Davis and Rios were negligent weren’t necessary to the verdict in the first case.

Preclusive Effect of Administrative Hearings?

University of Tennessee v. Elliot (1986): Employment discrimination case.  Administrative hearing finding that plaintiff’s discharge was not racially motivated not issue preclusive on Title VII claim but is preclusive in §1983 claim.  State admin proceedings have no preclusive effect on Title VII claims per congressional intent (wouldn’t make any sense for state admin proceedings have preclusive effect in fed courts if EEOC ordered by law only to give “substantial” weight to state admin proceedings).  On §1983 claim, §1738 doesn’t require federal courts to accord full faith & credit to unreviewed state administrative decisions—only to judgments & records of state courts.  But court may fashion a federal common law rule of preclusion, which serves underlying values of “enforcing repose” and federalism principles.

*Note: Result of Elliot: States get to decide whether or not they will give preclusive effect to administrative proceedings.  Agency by agency determinations made based on nature of proceedings—what the rules of evidence are, whether lawyers are involved, etc.   (But all administrative proceedings may be directly appealed to the judiciary.)

Preclusive Effect of Certain Judicial Proceedings?

Sentencing Hearings?

SEC v. Monarch Funding Corp. (2nd Cir. 1999):  Preclusion should be applied sparingly in context of sentencing findings.  In Monarch, judge holds that criminal sentencing finding not issue preclusive in subsequent civil suit—it wasn’t necessary for sentencing judge to find commission of securities fraud in order to impose the sentence enhancement that he did, and facts leading to the special condition barring D from securities industry weren’t actually litigated/decided.

Proceedings in which plaintiff not represented by counsel?

-courts split

When not much at stake in original proceeding?

-yes, preclusive effect—parties should be able to anticipate future actions

Guilty pleas?

-some jurisdictions say no preclusive effect, others say only those facts necessary to conviction have preclusive effect

May state court proceedings have issue preclusive effect on §1983 actions?

-Yes.  No civil equivalent writ of habeas corpus in criminal cases.  Allen v. McCurry (1980)  holds that there is no universal right to litigate all federal claims in federal court.  As long as state court gave a “full and fair” hearing on the federal/constitutional issue, preclusion may apply.

Mutuality and Binding Non-Parties

Ralph Wolff & Sons v. New Zealand Ins. Co. (Ct App KY 1933): Case of multiple insurers of burnt candy factory.  Example of old doctrine of mutuality: in their case against insurers 10 & 11, factory owners can’t be bound by the proportional judgment reached in their case against insurers 1-9 because: “To bind the plaintiffs the defendants must also have been bound, for an estoppel is always mutual.”  Identity of parties or privies necessary for application of res judicata.

*Note: courts traditionally made exception to mutuality in cases of indemnitor/indemnitee relationships (“indemnity circle”), e.g. City of Anderson v. Fleming, verdict for sidewalk contractor is binding on plaintiff in her subsequent suit against the city

Bernhard v. Bank of America Nat. Trust & Sav. Ass’n (CA 1942): Central case breaking mutuality.  Elderly woman bank account case; daughter sues her mother’s caretakers in first suit, and daughter sues her mother’s bank (who let caretakers withdraw money) in second suit.  Court holds that  only the party against whom issue preclusion is asserted need have been party in original suit—party asserting preclusion need not have been party to original suit.  


*Note: fact pattern similar to previous indemnity circle cases.

Blonder-Tongue Laboratories, Inc. v. University of Illinois Foundation (1971): Supreme Court begins to abandon mutuality requirement, overruling Triplett in cases involving patent infringement.  Makes judicial economy argument.  Also asks, is it tenable to afford litigant more than one opportunity for resolution of the same issue?  Allows defensive nonmutual collateral estoppel.

*Note: problem with both nonmutual DCE and OCE is the potential arbitrariness of binding a party forever based on a fluke finding in case one out of a hundred.

Parklane Hosiery Co. v. Shore (1979): Holds that shareholders may use collateral estoppel offensively against Parklane based on judgment in previous SEC case against Parklane.  Allows offensive nonmutual collateral estoppel at the trial judge’s discretion; trial judge should consider fairness and efficiency of applying estoppel and not allow fence-sitters to employ OCE.


*Note: fence-sitting is a potential problem in nonmutual OCE, but not DCE.

In re Multidistrict Civil Actions Involving the Air Crash Disaster Near Dayton, Ohio, on March 9, 1967 (SD Ohio, 1972): 6th circuit says that other plaintiffs in air disaster case can’t be bound by findings in the test case regarding airlines’ liability, despite the fact that pretrial proceedings were consolidated and test case was beautifully litigated.  Cannot use non-mutual collateral estoppel against a non-party. 

Martin v. Wilks (1989): Firefighters case.  Consent decree between black firefighters and city does not preclude suit by white firefights against city.  There is no obligation to intervene or else be bound; a party must be joined to the original suit in order to bind him (see fed rule 24 & 19).  The parties to original suit bear responsibility of joining all parties they wish to have bound by judgment.  
Dissent & Neuborne say: The city legitimately used its compliance with the consent decree as a defense to the white firefighters’ claim of discrimination.  Although the earlier judgment could not bind non-parties/curtail their legal rights, it could have a practical effect on their work environment.  (Neuborne: This is not really a preclusion issue, nor could it have been, since the consent decrees were settled rather than adjudicated.  It’s an issue of the stare decisis effect of the consent decrees.)

Federal Rules of Civil Procedure

Rule 18: Plaintiff Joinder of Claims

Rule 18. Joinder of Claims and Remedies
(a) Joinder of Claims. A party asserting a claim to relief as an original claim, counterclaim, cross-claim, or third-party claim, may join, either as independent or as alternate claims, as many claims, legal, equitable, or maritime, as the party has against an opposing party.
(b) Joinder of Remedies; Fraudulent Conveyances. Whenever a claim is one heretofore cognizable only after another claim has been prosecuted to a conclusion, the two claims may be joined in a single action; but the court shall grant relief in that action only in accordance with the relative substantive rights of the parties. In particular, a plaintiff may state a claim for money and a claim to have set aside a conveyance fraudulent as to that plaintiff, without first having obtained a judgment establishing the claim for money.
· Old codes usually authorized joinder of claims falling into same category, specified in code (e.g. contracts, injuries to persons, injuries to property, etc.):

· Harris v. Avery (Kansas 1869): D calls P a thief in public, takes his horse, and has him jailed for 4-5 days.  P alleges two c/as, false imprisonment and slander. Court reviews common law rules for when claims may be joined.  Follows Code, Section 89, not common law, and, under code, Ps may join c/as if they arise out of the same transaction.

· Under Rule 18, no limits to plaintiff joinder of claims except for limits imposed by subject-matter jurisdiction.

· But remember that Rule 18’s “may” is accompanied by claim preclusion’s “must” as well as subject-matter jurisdiction’s “must not”.

· Potential disadvantage of joining many claims?  Possibility of jury confusion or prejudice when two claims requiring different proof joined together (e.g. Sporn v. Hudson Transit Lines (NY local 1942), personal injury and malicious prosecution claims severed).

Rule 13(a)-(f): Defendant Joinder of Claims (Counterclaim)

Rule 13. Counterclaim and Cross-Claim

(a) Compulsory Counterclaims. A pleading shall state as a counterclaim any claim which at the time of serving the pleading the pleader has against any opposing party, if it arises out of the transaction or occurrence that is the subject matter of the opposing party's claim and does not require for its adjudication the presence of third parties of whom the court cannot acquire jurisdiction. But the pleader need not state the claim if (1) at the time the action was commenced the claim was the subject of another pending action, or (2) the opposing party brought suit upon the claim by attachment or other process by which the court did not acquire jurisdiction to render a personal judgment on that claim, and the pleader is not stating any counterclaim under this Rule 13.
(b) Permissive Counterclaims. A pleading may state as a counterclaim any claim against an opposing party not arising out of the transaction or occurrence that is the subject matter of the opposing party's claim.
(c) Counterclaim Exceeding Opposing Claim. A counterclaim may or may not diminish or defeat the recovery sought by the opposing party. It may claim relief exceeding in amount or different in kind from that sought in the pleading of the opposing party.
(d) Counterclaim Against the United States. These rules shall not be construed to enlarge beyond the limits now fixed by law the right to assert counterclaims or to claim credits against the United States or an officer or agency thereof.
(e) Counterclaim Maturing or Acquired After Pleading. A claim which either matured or was acquired by the pleader after serving a pleading may, with the permission of the court, be presented as a counterclaim by supplemental pleading.
(f) Omitted Counterclaim. When a pleader fails to set up a counterclaim through oversight, inadvertence, or excusable neglect, or when justice requires, the pleader may by leave of court set up the counterclaim by amendment.
(g) Cross-Claim Against Co-Party. A pleading may state as a cross-claim any claim by one party against a co-party arising out of the transaction or occurrence that is the subject matter either of the original action or of a counterclaim therein or relating to any property that is the subject matter of the original action. Such cross-claim may include a claim that the party against whom it is asserted is or may be liable to the cross-claimant for all or part of a claim asserted in the action against the cross-claimant.
(h) Joinder of Additional Parties. Persons other than those made parties to the original action may be made parties to a counterclaim or cross-claim in accordance with the provisions of Rules 19 and 20.
(i) Separate Trials; Separate Judgments. If the court orders separate trials as provided in Rule 42(b), judgment on a counterclaim or cross-claim may be rendered in accordance with the terms of Rule 54(b) when the court has jurisdiction so to do, even if the claims of the opposing party have been dismissed or otherwise disposed of.
· 13(a) compulsory counterclaims always fall under 1367(a) supplemental jurisdiction (same “transaction or occurrence” language equivalent to “same case or controversy” language?), so there may be claim preclusive consequences for failing to bring a 13(a) claim.
· Great Lakes Rubber Corp. v. Herbert Cooper Co. (3d Cir. 1961): P alleges D engaged in unfair business practices relating to sales of rubber tubing.  D counterclaims that P conspiring to monopoly and bringing lawsuits to harass competitors.  P’s claim dismissed because no diversity of citizenship, D’s counterclaim retained because of federal question jurisdiction.  P counterclaims, asserting same claim as before.  Court asks: Was P’s counterclaim compulsory or permissive?  “The issue of the existence of ancillary jurisdiction and the issue as to whether a counterclaim is compulsory are to be answered by the same test.”  In this case, there is a “logical nexis”/determination of issues in one claim will require examination of issues in the other, so claim is compulsory.
· Courts read 13(a) broadly in a “door-opening” context (*note: does this mean that courts should define a transaction or occurrence/case or controversy equally broadly in closing doors/precluding claims?).
· United States v. Heyward-Robinson (2d Circuit 1970): (1) P (subcontractor-D’Agostino) claims D (contractor-Heyward-Robinson) owes on Navy Job under Miller Act.  (2) D counterclaims that P owes on Navy Job and on Stelma Job.  (3) P denies D’s counterclaim and interposes reply counterclaim that D owes on Stelma Job.  (4) Claims on both jobs tried as one case.  On appeal, D contends that the federal courts had no jurisdiction over Stelma Job (because not a gov’t contract falling under Miller Act) and thus whole judgment must be reversed.  Court finds that counterclaim was compulsory, not permissive, and thus had ancillary jurisdiction: Courts should give broad reading of “transaction or occurrence” in 13(a) in interest of avoiding multiplicity of suits.  Stelma job arose out of same transaction or occurrence as Navy job because of single insurance policy covering both jobs (common liability fact = whose fault is it that the insurance was cancelled?).
· 13(b) permissive counterclaims must have separate basis of subject-matter jurisdiction and there is no claim preclusive consequence for failing to bring a 13(b) claim.

Rule 13(g)-(h): Cross-claims

· Cross-claims (13(g)) are only permissive, not compulsory.
· Example: LASA per L’Industria del Marmo Societa per Azioni v. Alexander (6th Cir. 1969): Controversy surrounding construction of Memphis City Hall.  P (Italian marble subcontractor) sues D1-5 (Alexander, Marble International, Southern Builders, Continental Casualty, and City) for money owing on marble contract.  D1 (Alexander) counterclaims that P violated K by late delivery, defective product, etc.  D2 also counterclaims on breach of K.  D1 cross-claims against D2-5 for breach of contract ($ owing) and Southern Builders files cross-claim against D1 for breach of contract.  D1 files third party complaints against architects on project for negligent supervision of project & wrongfully inducing Southern to break contract with D1 and maliciously injuring D1’s reputation.  Court allows the 2 cross-claims and the 3rd party complaint under 13(g) and (h) (effectively allowing federal court to hear a lot of internal TN disputes).  Same project, same evidence.  Says if jury confusion is an issue, then district court judge may use Rule 42(b) to order separate trials.
Rule 20: Permissive Joinder of Parties

Rule 20. Permissive Joinder of Parties
(a) Permissive Joinder. All persons may join in one action as plaintiffs if they assert any right to relief jointly, severally, or in the alternative in respect of or arising out of the same transaction, occurrence, or series of transactions or occurrences and if any question of law or fact common to all these persons will arise in the action. All persons (and any vessel, cargo or other property subject to admiralty process in rem) may be joined in one action as defendants if there is asserted against them jointly, severally, or in the alternative, any right to relief in respect of or arising out of the same transaction, occurrence, or series of transactions or occurrences and if any question of law or fact common to all defendants will arise in the action. A plaintiff or defendant need not be interested in obtaining or defending against all the relief demanded. Judgment may be given for one or more of the plaintiffs according to their respective rights to relief, and against one or more defendants according to their respective liabilities.
(b) Separate Trials. The court may make such orders as will prevent a party from being embarrassed, delayed, or put to expense by the inclusion of a party against whom the party asserts no claim and who asserts no claim against the party, and may order separate trials or make other orders to prevent delay or prejudice.
· Rule 20 designed to address “whipsaw” problem of common law system, under which a plaintiff could sue only one defendant at a time, and thus could end up without a remedy in a case of clear harm/liability because each defendant would blame the other.

· But Rule 20, by pitting defendants against each other, can relieve plaintiffs of probative work and result in increased burden on defendants.

· Example: Tanbro Fabrics Corp. v. Beaunit Mills, Inc. (NY 1957): Suit 1: Beaunit (seller) v. Tanbro (buyer) on contract for goods sold; counterclaim by Tanbro for breach of warrany.  Suit 2: Tanbro v. Amity (processor) to recover goods still in possession of processor; counterclaim by Amity for damages & asserting rights to goods under artisan’s lien.  Suit 3: Tanbro v. Amity and Beaunit, charging that goods defective and liability in the alternative of B or A.  Court says B and A can be joined as defendants and the actions consolidated under Section 212 of Civil Practice Act (same language as Rule 20).  In this case, although B and A have separate contracts/relationships with T, the goods and defect and who is responsible for defect are common to cases against B and A.

· Open Question: Is a finding of liability against Defendant A in one suit issue preclusive in a subsequent suit between Defendant A and Defendant B?  Most courts say yes, but recently some have argued that issue preclusion only operates across the versus.

Rule 19: Compulsory Joinder of Parties (Necessary & Indispensable)

Rule 19. Joinder of Persons Needed for Just Adjudication
(a) Persons to be Joined if Feasible. A person who is subject to service of process and whose joinder will not deprive the court of jurisdiction over the subject matter of the action shall be joined as a party in the action if (1) in the person's absence complete relief cannot be accorded among those already parties, or (2) the person claims an interest relating to the subject of the action and is so situated that the disposition of the action in the person's absence may (i) as a practical matter impair or impede the person's ability to protect that interest or (ii) leave any of the persons already parties subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of the claimed interest. If the person has not been so joined, the court shall order that the person be made a party. If the person should join as a plaintiff but refuses to do so, the person may be made a defendant, or, in a proper case, an involuntary plaintiff. If the joined party objects to venue and joinder of that party would render the venue of the action improper, that party shall be dismissed from the action.
(b) Determination by Court Whenever Joinder not Feasible. If a person as described in subdivision (a)(1)-(2) hereof cannot be made a party, the court shall determine whether in equity and good conscience the action should proceed among the parties before it, or should be dismissed, the absent person being thus regarded as indispensable. The factors to be considered by the court include: first, to what extent a judgment rendered in the person's absence might be prejudicial to the person or those already parties; second, the extent to which, by protective provisions in the judgment, by the shaping of relief, or other measures, the prejudice can be lessened or avoided; third, whether a judgment rendered in the person's absence will be adequate; fourth, whether the plaintiff will have an adequate remedy if the action is dismissed for nonjoinder.
(c) Pleading Reasons for Nonjoinder. A pleading asserting a claim for relief shall state the names, if known to the pleader, of any persons as prescribed in subdivision (a)(1)-(2) hereof who are not joined, and the reasons why they are not joined.
(d) Exception of Class Actions. This rule is subject to the provisions of Rule 23.
· Shields v. Barrow (1854): Louisiana rice plantation sale case.  Establishes notion that parties may be classified as necessary or indispensable depending on the nature of their substantive rights (“joint” or “severable”).  Case involving indispensable party who was not subject to court’s jurisdiction would require dismissal.  Courts could exercise discretion in case of necessary party.

· Necessary-indispensable distinction in Rule 19, giving judges discretion to try cases without necessary parties, a response to problem in days of strict territoriality and strict diversity jurisdiction, when complex cases basically couldn’t be tried in federal court because there would always be indispensable parties who didn’t come under court’s jurisdiction.
· Bank of California Nat. Ass’n v. Superior Court (CA 1940): Niece of decedent brings action to enforce alleged contract giving her decedent’s entire estate.  Summons served only on Bank, executor, and residuary legatee of decedent’s will (not on other defendants- the other beneficiaries of decedent’s will).  Bank makes motion to bring in other defendants as “necessary and indispensable parties” to the action.  Court says: “Indispensable” parties are those whose interest, rights, or duties will inevitably be affected by any decree which can be rendered in the action.  “Necessary” parties are those who are interested in the sense that they might possibly be affected by the decision, or whose interests in the subject matter or transaction are such that it cannot be finally and completely settled without them; but nevertheless their interests are so separable that a decree may be rendered between the parties before the court without affecting those others.  In this case, parties are necessary, not indispensable, because although they have interest in testamentary disposition of decedent’s property, they have no interest in what happens to primary D’s (the residuary legatee) property.  Decree against residuary legatee wouldn’t bind the other legatees.

· Note: Case points out distinction between rights of outside parties (other beneficiaries: they won’t be bound by the decision if they aren’t parties to original suit; but suit could have practical effect—e.g. on disposition of property—that can’t be undone by subsequent suit) and rights of inside parties (the bank: a judgment for the niece in the absence of other beneficiaries might result in bank having to pay twice… except that in this case, judge conceives of niece only being able to recover money from residuary legatee, who’s in court).

· Provident Tradesmens Bank & Trust Co. v. Patterson (1968): Car accident involving car belonging to Dutcher (insured by Lumbermens) and driven by Cionci.  Suits against Cionci estate and Dutcher by passengers/estates of passengers in car and estate of driver of other car.  P estates sue Lumbermens & Cionci estate, hoping to recover damages against Cionci from Dutcher’s $100,000 insurance policy.  Dutcher not involved in suit as plaintiff or defendant.  Court finds: Dutcher not retrospectively indispendable.  Court applies “equity and good conscience” test of Rule 19, and finds: plaintiff has interest in preserving a fully litigated judgment, defendants had no stake in the joinder of Dutcher, and Dutcher’s wouldn’t have been harmed by judgment against insurance company because as a nonparty he wasn’t estopped from relitigating the issue.  Efficiency issue disappears when joinder not raised until appeal—case already proceeded without Dutcher. 

· General notes:

· Usually cases only dismissed under indispensability if there is a convenient alternative forum.

· Courts won’t dismiss on indispensability if party could be brought in under Rule 14 impleader.

· Today there are basically only two situations in which Rule 19 is used: (1) to bring in a joint obligor, (2) to bring insured into suit against insurance company.

· Supreme Court does not generally consider joint tortfeasors to be Rule 19 parties.

· Open question: Are primary and secondary tortfeasors Rule 19 parties?

· Open question: Do parties in a purely indemnitory situation fall under Rule 19?

Rule 14: Impleader (Third Party Defendants)

Rule 14. Third-Party Practice
(a) When Defendant May Bring in Third Party. At any time after commencement of the action a defending party, as a third-party plaintiff, may cause a summons and complaint to be served upon a person not a party to the action who is or may be liable to the third-party plaintiff for all or part of the plaintiff's claim against the third-party plaintiff. The third-party plaintiff need not obtain leave to make the service if the third-party plaintiff files the third- party complaint not later than 10 days after serving the original answer. Otherwise the third-party plaintiff must obtain leave on motion upon notice to all parties to the action. The person served with the summons and third-party complaint, hereinafter called the third-party defendant, shall make any defenses to the third-party plaintiff's claim as provided in Rule 12 and any counterclaims against the third-party plaintiff and cross-claims against other third-party defendants as provided in Rule 13. The third-party defendant may assert against the plaintiff any defenses which the third-party plaintiff has to the plaintiff's claim. The third-party defendant may also assert any claim against the plaintiff arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff. The plaintiff may assert any claim against the third-party defendant arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff, and the third-party defendant thereupon shall assert any defenses as provided in Rule 12 and any counterclaims and cross-claims as provided in Rule 13. Any party may move to strike the third-party claim, or for its severance or separate trial. A third- party defendant may proceed under this rule against any person not a party to the action who is or may be liable to the third-party defendant for all or part of the claim made in the action against the third-party defendant. The third- party complaint, if within the admiralty and maritime jurisdiction, may be in rem against a vessel, cargo, or other property subject to admiralty or maritime process in rem, in which case references in this rule to the summons include the warrant of arrest, and references to the third-party plaintiff or defendant include, where appropriate, a person who asserts a right under Supplemental Rule C(6)(b)(i) in the property arrested.
(b) When Plaintiff May Bring in Third Party. When a counterclaim is asserted against a plaintiff, the plaintiff may cause a third party to be brought in under circumstances which under this rule would entitle a defendant to do so.
(c) Admiralty and Maritime Claims. When a plaintiff asserts an admiralty or maritime claim within the meaning of Rule 9(h), the defendant or person who asserts a right under Supplemental Rule C(6)(b)(i), as a third-party plaintiff, may bring in a third-party defendant who may be wholly or partly liable, either to the plaintiff or to the third-party plaintiff, by way of remedy over, contribution, or otherwise on account of the same transaction, occurrence, or series of transactions or occurrences. In such a case the third-party plaintiff may also demand judgment against the third-party defendant in favor of the plaintiff, in which event the third-party defendant shall make any defenses to the claim of the plaintiff as well as to that of the third-party plaintiff in the manner provided in Rule 12 and the action shall proceed as if the plaintiff had commenced it against the third-party defendant as well as the third-party plaintiff.

· Rule 14 conceptualized as a two-step process: plaintiff recovers against defendant, then defendant (third-party plaintiff) recovers against third-party defendant.  Used when there is a right of indemnification, not to bring in co-defendants.

· Note: Insurance companies hate Rule 14 & try to avoid appearing in court (don’t want juries to know when there’s insurance involved in a case).  41(?) states have laws forbidding impleading insurance companies before a verdict in exchange for insurance companies agreeing to be precluded by outcome—as long as insured notifies insurance company of the proceedings.  (Only time Supreme Court allows preclusion of non-parties—“vouching in”.) 

· As long as there is a possibility of contribution, party can be brought in under Rule 14 (not necessary to adjudicate claim between original plaintiff and defendant first).

· Jeub v. B/G Foods, Inc. (1942): Bad ham case.  P sues B/G (restaurant chain), B/G brings in Swift (ham manufacturer) as 3rd party defendant.  Court says: Swift properly brought in concurrently under Rule 14, even though B/G has not yet suffered any loss/paid more than its share of damages.  The purpose of Rule 14 is to provide a machinery whereby rights of all parties may be determined in one proceeding.  Efficiency argument.

· Third-party defendants can break complete diversity.  Counter-claims by third-party defendant against original plaintiff can be made under supplemental jurisdiction in absence of complete diversity (according to Revere Copper & Brass, Inc. v. Aetna Cas. & Sur. Co. (5th Cir. 1970)).  BUT claims by original plaintiffs against third-party defendants require complete diversity (according to Owen Equipment v. Kroger, above).  Does Kroger trump Revere?  An open question in the circuits today.

Rule 22 & §1335: Interpleader

18 U.S.C. Rule 22. Interpleader

(1) Persons having claims against the plaintiff may be joined as defendants and required to interplead when their claims are such that the plaintiff is or may be exposed to double or multiple liability. It is not ground for objection to the joinder that the claims of the several claimants or the titles on which their claims depend do not have a common origin or are not identical but are adverse to and independent of one another, or that the plaintiff avers that the plaintiff is not liable in whole or in part to any or all of the claimants. A defendant exposed to similar liability may obtain such interpleader by way of cross-claim or counterclaim. The provisions of this rule supplement and do not in any way limit the joinder of parties permitted in Rule 20.
(2) The remedy herein provided is in addition to and in no way supersedes or limits the remedy provided by Title 28, U.S.C., §§ 1335, 1397, and 2361. Actions under those provisions shall be conducted in accordance with these rules.

18 U.S.C. § 1335. Interpleader
(a) The district courts shall have original jurisdiction of any civil action of interpleader or in the nature of interpleader filed by any person, firm, or corporation, association, or society having in his or its custody or possession money or property of the value of $500 or more, or having issued a note, bond, certificate, policy of insurance, or other instrument of value or amount of $500 or more, or providing for the delivery or payment or the loan of money or property of such amount or value, or being under any obligation written or unwritten to the amount of $500 or more, if
(1) Two or more adverse claimants, of diverse citizenship as defined in section 1332 of this title, are claiming or may claim to be entitled to such money or property, or to any one or more of the benefits arising by virtue of any note, bond, certificate, policy or other instrument, or arising by virtue of any such obligation; and if (2) the plaintiff has deposited such money or property or has paid the amount of or the loan or other value of such instrument or the amount due under such obligation into the registry of the court, there to abide the judgment of the court, or has given bond payable to the clerk of the court in such amount and with such surety as the court or judge may deem proper, conditioned upon the compliance by the plaintiff with the future order or judgment of the court with respect to the subject matter of the controversy.
(b) Such an action may be entertained although the titles or claims of the conflicting claimants do not have a common origin, or are not identical, but are adverse to and independent of one another.

18 U.S.C. § 1397. Interpleader
Any civil action of interpleader or in the nature of interpleader under section 1335 of this title may be brought in the judicial district in which one or more of the claimants reside.

18 U.S.C. § 2361. Process and procedure
In any civil action of interpleader or in the nature of interpleader under section 1335 of this title, a district court may issue its process for all claimants and enter its order restraining them from instituting or prosecuting any proceeding in any State or United States court affecting the property, instrument or obligation involved in the interpleader action until further order of the court. Such process and order shall be returnable at such time as the court or judge thereof directs, and shall be addressed to and served by the United States marshals for the respective districts where the claimants reside or may be found.
Such district court shall hear and determine the case, and may discharge the plaintiff from further liability, make the injunction permanent, and make all appropriate orders to enforce its judgment.

· Interpleader is designed to avoid the problem of multiple liability for property owners, most often banks and insurance companies.   An example of previous multiple liability is given in:
· New York Life Ins. Co. v. Dunlevy (1916): Issue of who “owns” the debt owed by insurance company: Gould, his daughter (Dunlevy), or hatmaker, to whom daughter owes a debt.  Court asks: Should interpleader cases be treated as in personam, in rem, or quasi in rem for determining jurisdiction?  Holds that PA judgment regarding disposition of life insurance policy (judgment for father) was not binding on P (daughter- no personal jurisdiction), who was mailed notice outside state and didn’t appear at proceedings, and later initiated CA proceedings to recover value of policy.  

· Statutory interpleader (§1335; conceptualized as property holder throwing property into court & then beneficiaries/claimants fight over it) is preferred to Rule interpleader (Rule 22; conceptualized as Plaintiff-stakeholder versus defendant-beneficiaries) because rule interpleader requires complete diversity, and statutory interpleader only requires minimum diversity.  Rule interpleader only used when all claimant/defendants are from the same state.
· Pan America Fire & Cas. Co. v. Revere (LA 1960): Bus-tractor trailer collision.  Tractor’s liability insurer institutes interpleader action citing all potential claimants.  Deposits bond for $100,000 (policy limit).  Court holds interpleader is available to insurer: Doesn’t matter if this is strict interpleader (disinterested stakeholder) or action in the nature of interpleader (interpleader is a claimant, directly or by denying validity of other claims) because Rule 22 and Interpleader Act provide for both.  Function of interpleader = rescue debtor from undue harassment when there are several claims made against same fund.  Doesn’t matter that case involves unliquidated tort claims because 3 objections (conjectural quantum, insurer remote from claimants, tort claims appropriate for jury trial) answered in this case.  

· State Farm Fire & Cas. Co. v. Tashire: Bus-pickup truck accident.  Truck driver’s insurance co. brings interpleader, naming all possible claimants.  Pays into court $20,000 (policy limit).  District court issues temporary injunction barring all other suits against insurer, truck driver, bus driver, and Greyhound. Court holds: Insurance cos don’t have to wait until claims against insured are liquidated before interpleader; interpleader is designed to prevent a rush to judgment by plaintiffs going after slice of same pie.  BUT proper interpleader didn’t justify enjoining other suits against insured, bus co, and bus driver.  
· Note: Also holds that minimum diversity is constitutional under Article III: it’s up to Congress to decide if it wants maximum or minimum diversity.
Rule 24: Intervention

Rule 24. Intervention
(a) Intervention of Right. Upon timely application anyone shall be permitted to intervene in an action: (1) when a statute of the United States confers an unconditional right to intervene; or (2) when the applicant claims an interest relating to the property or transaction which is the subject of the action and the applicant is so situated that the disposition of the action may as a practical matter impair or impede the applicant's ability to protect that interest, unless the applicant's interest is adequately represented by existing parties.
(b) Permissive Intervention. Upon timely application anyone may be permitted to intervene in an action: (1) when a statute of the United States confers a conditional right to intervene; or (2) when an applicant's claim or defense and the main action have a question of law or fact in common. When a party to an action relies for ground of claim or defense upon any statute or executive order administered by a federal or state governmental officer or agency or upon any regulation, order, requirement, or agreement issued or made pursuant to the statute or executive order, the officer or agency upon timely application may be permitted to intervene in the action. In exercising its discretion the court shall consider whether the intervention will unduly delay or prejudice the adjudication of the rights of the original parties.
· After §1367(b), requiring complete diversity of 24(a) parties, intervention no longer “interesting.”  Basically, 24(a) parties are people who should be joined under Rule 19, and 24(b) parties are people who could be joined under Rule 20.

Rule 23: Class Actions

Rule 23. Class Actions

(a) Prerequisites to a Class Action. One or more members of a class may sue or be sued as representative parties on behalf of all only if (1) the class is so numerous that joinder of all members is impracticable, (2) there are questions of law or fact common to the class, (3) the claims or defenses of the representative parties are typical of the claims or defenses of the class, and (4) the representative parties will fairly and adequately protect the interests of the class.
(b) Class Actions Maintainable. An action may be maintained as a class action if the prerequisites of subdivision (a) are satisfied, and in addition:

(1) the prosecution of separate actions by or against individual members of the class would create a risk of

(A) inconsistent or varying adjudications with respect to individual members of the class which would establish incompatible standards of conduct for the party opposing the class, or

(B) adjudications with respect to individual members of the class which would as a practical matter be dispositive of the interests of the other members not parties to the adjudications or substantially impair or impede their ability to protect their interests; or

(2) the party opposing the class has acted or refused to act on grounds generally applicable to the class, thereby making appropriate final injunctive relief or corresponding declaratory relief with respect to the class as a whole; or

(3) the court finds that the questions of law or fact common to the members of the class predominate over any questions affecting only individual members, and that a class action is superior to other available methods for the fair and efficient adjudication of the controversy. The matters pertinent to the findings include: (A) the interest of members of the class in individually controlling the prosecution or defense of separate actions; (B) the extent and nature of any litigation concerning the controversy already commenced by or against members of the class; (C) the desirability or undesirability of concentrating the litigation of the claims in the particular forum; (D) the difficulties likely to be encountered in the management of a class action.

(c) Determining by Order Whether to Certify a Class Action; Appointing Class Counsel; Notice and Membership in Class; Judgment; Multiple Classes and Subclasses.
(1)(A) When a person sues or is sued as a representative of a class, the court must--at an early practicable time--determine by order whether to certify the action as a class action.

(B) An order certifying a class action must define the class and the class claims, issues, or defenses, and must appoint class counsel under Rule 23(g).

(C) An order under Rule 23(c)(1) may be altered or amended before final judgment.

(2)(A) For any class certified under Rule 23(b)(1) or (2), the court may direct appropriate notice to the class.

(B) For any class certified under Rule 23(b)(3), the court must direct to class members the best notice practicable under the circumstances, including individual notice to all members who can be identified through reasonable effort. The notice must concisely and clearly state in plain, easily understood language:

• the nature of the action,

• the definition of the class certified,

• the class claims, issues, or defenses,

• that a class member may enter an appearance through counsel if the member so desires,

• that the court will exclude from the class any member who requests exclusion, stating when and how members may elect to be excluded, and

• the binding effect of a class judgment on class members under Rule 23(c)(3).

(3) The judgment in an action maintained as a class action under subdivision (b)(1) or (b)(2), whether or not favorable to the class, shall include and describe those whom the court finds to be members of the class. The judgment in an action maintained as a class action under subdivision (b)(3), whether or not favorable to the class, shall include and specify or describe those to whom the notice provided in subdivision (c)(2) was directed, and who have not requested exclusion, and whom the court finds to be members of the class.

(4) When appropriate (A) an action may be brought or maintained as a class action with respect to particular issues, or (B) a class may be divided into subclasses and each subclass treated as a class, and the provisions of this rule shall then be construed and applied accordingly.


(d) Orders in Conduct of Actions. In the conduct of actions to which this rule applies, the court may make appropriate orders: (1) determining the course of proceedings or prescribing measures to prevent undue repetition or complication in the presentation of evidence or argument; (2) requiring, for the protection of the members of the class or otherwise for the fair conduct of the action, that notice be given in such manner as the court may direct to some or all of the members of any step in the action, or of the proposed extent of the judgment, or of the opportunity of members to signify whether they consider the representation fair and adequate, to intervene and present claims or defenses, or otherwise to come into the action; (3) imposing conditions on the representative parties or on intervenors; (4) requiring that the pleadings be amended to eliminate therefrom allegations as to representation of absent persons, and that the action proceed accordingly; (5) dealing with similar procedural matters. The orders may be combined with an order under Rule 16, and may be altered or amended as may be desirable from time to time.
(e) Settlement, Voluntary Dismissal, or Compromise.
(1)(A) The court must approve any settlement, voluntary dismissal, or compromise of the claims, issues, or defenses of a certified class.

(B) The court must direct notice in a reasonable manner to all class members who would be bound by a proposed settlement, voluntary dismissal, or compromise.

(C) The court may approve a settlement, voluntary dismissal, or compromise that would bind class members only after a hearing and on finding that the settlement, voluntary dismissal, or compromise is fair, reasonable, and adequate.

(2) The parties seeking approval of a settlement, voluntary dismissal, or compromise under Rule 23(e)(1) must file a statement identifying any agreement made in connection with the proposed settlement, voluntary dismissal, or compromise.

(3) In an action previously certified as a class action under Rule 23(b)(3), the court may refuse to approve a settlement unless it affords a new opportunity to request exclusion to individual class members who had an earlier opportunity to request exclusion but did not do so.

(4)(A) Any class member may object to a proposed settlement, voluntary dismissal, or compromise that requires court approval under Rule 23(e)(1)(A).

(B) An objection made under Rule 23(e)(4)(A) may be withdrawn only with the court's approval.

(f) Appeals. A court of appeals may in its discretion permit an appeal from an order of a district court granting or denying class action certification under this rule if application is made to it within ten days after entry of the order. An appeal does not stay proceedings in the district court unless the district judge or the court of appeals so orders.
(g) Class Counsel.
(1) Appointing Class Counsel.

(A) Unless a statute provides otherwise, a court that certifies a class must appoint class counsel.

(B) An attorney appointed to serve as class counsel must fairly and adequately represent the interests of the class.

(C) In appointing class counsel, the court

(i) must consider:

• the work counsel has done in identifying or investigating potential claims in the action,

• counsel's experience in handling class actions, other complex litigation, and claims of the type asserted in the action,

• counsel's knowledge of the applicable law, and

• the resources counsel will commit to representing the class;

(ii) may consider any other matter pertinent to counsel's ability to fairly and adequately represent the interests of the class;

(iii) may direct potential class counsel to provide information on any subject pertinent to the appointment and to propose terms for attorney fees and nontaxable costs; and

(iv) may make further orders in connection with the appointment.

(2) Appointment Procedure.

(A) The court may designate interim counsel to act on behalf of the putative class before determining whether to certify the action as a class action.

(B) When there is one applicant for appointment as class counsel, the court may appoint that applicant only if the applicant is adequate under Rule 23(g)(1)(B) and (C). If more than one adequate applicant seeks appointment as class counsel, the court must appoint the applicant best able to represent the interests of the class.

(C) The order appointing class counsel may include provisions about the award of attorney fees or nontaxable costs under Rule 23(h).

(h) Attorney Fees Award. In an action certified as a class action, the court may award reasonable attorney fees and nontaxable costs authorized by law or by agreement of the parties as follows:

(1) Motion for Award of Attorney Fees. A claim for an award of attorney fees and nontaxable costs must be made by motion under Rule 54(d)(2), subject to the provisions of this subdivision, at a time set by the court. Notice of the motion must be served on all parties and, for motions by class counsel, directed to class members in a reasonable manner.

(2) Objections to Motion. A class member, or a party from whom payment is sought, may object to the motion.

(3) Hearing and Findings. The court may hold a hearing and must find the facts and state its conclusions of law on the motion under Rule 52(a).

(4) Reference to Special Master or Magistrate Judge. The court may refer issues related to the amount of the award to a special master or to a magistrate judge as provided in Rule 54(d)(2)(D).

History of Rule 23: Class actions grew out of pressure from three groups:

1. Defense lawyers were looking for a way out of the non-mutuality, can-only-lose problem for clients being sued by multiple plaintiffs with similar complaints.

2. Plaintiffs with claims too small to justify the expense of a lawsuit were looking for a solution.

3. Civil rights lawyers were looking for a way to enforce Brown efficiently.  It was especially difficult to enforce the civil rights laws because can’t use affirmative non-mutual collateral estoppel against the government.  (Note to check: Adopted as a rule by Supreme Court ca. 1980, but presumably the practice as early as the ‘50s & ‘60s??) 

23(a): Preliminary requirements for class certification

(1) numerosity (too big to join all parties)

(2) commonality (of questions of law/fact)

(3) typicality (of class representative)

· General Telephone Co. v. Falcon (1982): “Across-the-board” case of Mexican-American class representative claiming company discriminated in hiring and promotion against all Mexican-Americans.  Court says class member must demonstrate not only that he was discriminated against, but that other members of the class were being discriminated against similarly.

(4) adequacy of representation

23(b): Types of classes

(1) “law professors’ class” (like Rule 19)

(a) protecting inside parties: class action used to avoid telling defendant to do different things in different suits

(b) protecting outside parties: avoid inside parties using up a limited fund 

(2) “civil rights lawyers’ class”: injunctive relief only

· Wetzel v. Liberty Mutual Insurance Co. (3d Cir. 1975): Case of workplace gender discrimination.  Court certifies female employees as a (b)(2) class, no opt-out option.  Midway through suit, company changes its practice, so injunction no longer necessary- claims that class must be changed to (b)(3).  Court says: can use (b)(2) in cases seeking $ damages as well as injunctive relief, as long as the $ damages are “incidental” to the granting of the injunction.  Due process does not necessarily require notice to absent (b)(2) class members.

*Note: What about less clear cases, when the class might lose and thus extinguish the claims of people who never had notice of the case?

· Cooper v. Federal Reserve Bank of Richmond (1984): EEOC sues Bank for racial discrimination in promotion, job assignments, wages, etc.  At trial, five employees (“Baxter”) testify but don’t intervene.  Don’t opt out of class.  Court finds no pattern of discrimination against employees in grades 4 & 5.  Baxter employees bring another suit against Bank.  Court makes distinction between class claims and individual claims, says the original judgment “(1) bars the class members from bringing another class action against the Bank alleging a pattern or practice of discrimination for the relevant time period and (2) precludes the class members in any other litigation with the Bank from relitigating the question whether the Bank engaged in a pattern and practice of discrimination against black employees during the relevant time period.  The judgment is not, however, dispositive of the individual claims the Baxter petitioners have alleged in their separate action.”

*Note: Court basically enforcing issue preclusion but not claim preclusion in the Baxter petitioners’ second action?

*Note: Neuborne says Cooper only makes sense if there are different liability facts in case 1 and case 2.

(3) “defense bar’s class”: catchall- where common issues predominate over individual issues and class action is a convenient administrative tool (e.g. small claims/many plaintiffs, mass tort cases, securities litigation)

23(c): Building a Suit

· Notice & opt-out (& S.Ct. says plaintiffs pay) required for (b)(3) classes, but notice left to judicial discretion for (b)(1) and (b)(2) classes.

· Note: Is this a due process issue??  Circuits are split on the issue of notice to (b)(1) and (b)(2) classes. They are supposed to be inherently more coherent than (b)(3) classes, and thus less likelihood of internal conflicts of interest (also, (b)(2) classes may be subject to pressure if they get an opt out option), but shouldn’t members of these classes have a right to opt out if they have different ideas about how they want to proceed?

· Note: The named representative determines the class citizenship (Ben Hur) and each member of the class must satisfy jurisdictional amount (Zahn).

· Note: Notice & opt-out establishes in personam jurisdiction over class members if no other minimum contacts exist, but if minimum contacts already exist, don’t need notice & opt-out to get in personam jurisdiction.  (Shutts, see above)

23(d): Judicial Discretion

· Judge can order additional notice.

23(e): Settlements

· Judge directs manner of class-member notice & opportunity to be heard on settlements.  Judge must approve as fair all settlements in class actions (all or nothing approval or disapproval, but judges can & do suggest changes to lawyers in chambers).  Settlements are appealable on objection from any class member.

· Amchem Products, Inc. v. Windsor (1997): Asbestos claims settlement case.  There are three types of claimants: those who have already filed claims, those who have manifested symptoms but haven’t yet filed claims, and those who have been exposed only.  Settlement reached whereby Amchem will pay people as they get sick, up to $500,000, no inflation.  Trial judge approves the settlement, but on review the Supreme Court says: there is an (a)(4) inadequate representation problem because class members who haven’t gotten sick yet can’t be represented by same lawyers as those who are already sick, since their interests are in conflict.  Also, this class can’t be certified as a (b)(3) class because common issues don’t predominate over individual issues.  (When judges examine a settlement for fairness under 23(e), they cannot ignore the class certification criteria of 23(a) and 23(b)).

*Note: notice & opt-out doesn’t solve the problem in this case because how do you give notice to everyone who has been exposed?  Impossible to identify all members of class.

*Note: Stevens & Breyer dissent (also dissent in Ortiz), stating that more deference should be given to the District Court’s determination that the settlement was fair & class certification proper.

*Note: Pre-Rule 23 case addresses same issue of internal conflicts, Hansberry v. Lee (1940): Case involving racially restrictive covenants.  Court holds that the landowners cannot be considered a single class, all precluded by earlier judgment on validity of covenant, because there are directly opposing interests within the group: those who want to enforce the covenant and those who want to resist it.

· Ortiz v. Fibreboard (1999): Asbestos case.  Company’s insurer wants to set up a 23(b)(1)(B) class under the idea that there is a “limited fund”  (so no notice & opt-out).  Court says: (1) This isn’t a true limited fund (lower court just took the word of the parties as to the amount of funds available and their inadequacy to pay all potential claims), so a class can’t be set up under (b)(1)(B).  (2) There is the same problem that arose in Amchem, where lawyers/class representatives may have conflicts of interest with class members.

*Note: Are Amchem and Ortiz really about the impossibility of using class actions for future claims that people don’t yet know they have?

*Note: Justices in asbestos cases complain that the situation cries out for a legislative solution.  Neuborne says: It’s not proper to have massive social policy-making effectively done by private parties through an adjudicative process.  This also creates an Erie problem: state laws are overridden by a settlement creating a nation-wide norm with no democratic imprimatur.
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