Page 52

5I.
Subject Matter Jurisdiction


5A.
General Principles


51.
Dismissal at any time


52.
States cannot close courts


53.
Federal Courts Must hear federal question cases


54.
Errors in case do not mean errors in subject matter juris


5B.
Federal Question Jurisdiction


51.
Arising Under Interpretations


62.
Case Law


7C.
Diversity Jurisdiction


71.
Diversity Requirements


82.
Citizenship tests for diversity:


8D.
Amount in Controversy- Diversity Only


81.
Claimant given benefit of doubt


92.
Aggregation of claims rules


9E.
Pendent and Supplemental Jurisdiction


91.
Definitions


92.
Common nucleus of operative facts (CNOP) defines case:


103.
Limitations on supplemental jurisdiction


104.
Limitations on Dismissal of pendent claims:


105.
28 U.S.C. §1367:  Allowance of Additional parties or claims


11F.
Removal


111.
28 U.S.C. §1441:  Allows removal of whole case if court has subject matter juris.


122.
Court has power of review to review remand notice - §1447(d)


123.
Removal to state court:


13II.
Jurisdiction Over Parties


13A.
General Notes


131.
Collateral Attack


132.
Preliminary hearings


133.
Res Judicata of dismissals


134.
Choice of Law


13B.
Traditional Bases of Jurisdiction


131.
In Personam


142.
In Rem and Quasi In rem


15C.
Long-Arm Jurisdiction


151.
General Notes


152.
Statutory Construction


15D.
Due Process Analysis and Minimum Contacts


151.
General Notes


162.
Minimum Contacts:


183.
Fair Play and Substantial Justice


18E.
Federal Jurisdiction - Special Cases


181.
Territory for Service


19F.
Case Law


191.
Minimum Contacts – General Jurisdiction


212.
Minimum Contacts - Specific Jurisdiction (Based on long-arm or other):


213.
Fair Play & Substantial Justice as defense against general jurisdiction


23III.
Due Process – Notice and Opportunity to Be Heard


23A.
Notice generally


231.
Reasonableness test:


232.
Substitute Service:


23B.
Constitutional Due Process


231.
Requirements


23C.
Opportunity to Be Heard and Prejudgment Seizure


231.
Pre-judgment remedy:


232.
Four factor test:


233.
Case Law:


25IV.
Principles of Channeling Litigation to Most Convenient Place – Venue


25A.
28 U.S.C. §1391: General Venue Statue


251.
Principles


252.
Diversity venue:


253.
Federal question venue:


25B.
Transfer of venue:


251.
§1404: Transfer of venue statute:


262.
§1406: Transfer when venue is not proper in first forum.


263.
Transfer does not go outside of judicial system:


26C.
Forum non conviens:


261.
Principles


262.
Forum non v. transfer of venue:


263.
Requirements


27V.
Choice of Law


27A.
General Comments


271.
Principles


272.
Development of federal common law, Rules of Decision Act of 1789:


283.
Philosophical Shift to application of state common law in diversity cases: Erie:


284.
Areas in which federal common law still applies


28B.
Erie Analysis


281.
Constitutional Right/state statute, policy, procedure


282.
Federal Statute/state statute, policy, procedure


283.
Federal Rule/state law or procedural rule


294.
Federal practice  (unwritten)/ state procedural rule (written)


30C.
Case Law


301.
Statute of Limitations


302.
Determination of fact by judge or jury


303.
Choice of Law


314.
Service of Process, Rule 4(d)(1)


315.
Sanctions on appeals


316.
Transfer of venue


327.
Review of Excessive jury awards


328.
Persistence of Federal common law


33VI.
Finality as Principle of Adjudication


33A.
Claim Preclusion or Res Judicata


331.
General Definition


342.
Theories of claim preclusion


34B.
Issue Preclusion or Collateral Estoppel


341.
General Definition


352.
Offensive and Defensive Collateral Estoppel


353.
When should issue preclusion apply in cross-forum situations?


364.
Actually litigated requirement


365.
Indemnity Circles


376.
Non-Party Preclusions


37C.
Case Law


371.
Split Claims - Permitted or Denied


382.
Issue Preclusion – Actually litigated


383.
Issue Preclusion - Cross-forum


394.
Persons bound by Preclusion – Mutuality Required?


405.
Defensive and Offensive Collateral Estoppel


406.
Binding Non-Parties


42VII.
Multi-Claim and Multi-Party Litigation


42A.
P Joinder of Claims (Rule 18)


421.
General


42B.
Counterclaims (Rule 13(a)(b))


421.
General - common law claim preclusion.


42C.
Cross-claims (Rule 13(g))


421.
Rules


43D.
Permissive Joinder of Parties (Rule 20)


431.
General


43E.
Necessary and Indispensable Parties (Rule 19)


431.
Necessary Party


432.
Indispensable party


433.
History


434.
4 factors that influence decision


44F.
Impleader –3rd party Ds(Rule 14)


441.
General


442.
Principles


443.
History


444.
Effect


44G.
Interpleader- in rem adjudication(Rule 22)


441.
History


442.
Principles


453.
Important questions:


454.
Statutory Interpleader


455.
Rule Interpleader


46H.
Intervention (Rule 24)


461.
(a): Mandatory intervention:


462.
(b): Permissive intervention:


463.
Restrictions


46I.
Class Action (Rule 23)


461.
General


462.
Class action addresses issues:


463.
Rule 23 class action origin:


474.
Prerequisites for class action 23(a):


475.
23(b): Describes times and places where mass adjudication is appropriate.


476.
Creation of ad-hoc political entity, and requirements stemming from it:


47J.
Case Law


471.
P Joinder of Claims (Rule 18)


482.
Counterclaims (Rule 13(a)(b))


483.
Crossclaims (Rule 13(g))


494.
Permissive Joinder of Parties (Rule 20)


495.
Necessary and Indispensable Parties (Rule 19)


506.
Impleader (Rule 14)


507.
Interpleader (Rule 22)


518.
Intervention (Rule 24)


529.
Class Actions (Rule 23)


I. 
Subject Matter Jurisdiction

A. General Principles
1. Dismissal at any time 

a) (when no subject matter juris exists)

2. States cannot close courts 

a) State courts cannot close their courts to cases in which they have juris.

b) They can use their own law - e.g. applying their own statute of limitations to a case with substantive law governed by another case - in which that law applies to the conduct of the litigation, rather than the decisions on the merits - substantive law.  (Lacks v. Lacks)
c) State courts must also hear suits that involve federal questions - they cannot refuse if they have jurisdiction over the parties. (Lacks v. Lacks).  

3. Federal Courts Must hear federal question cases

a) Rule 12(b)(6):  If claim arises under federal law but fails on its merits, court must dismiss for lack of merit rather than subject matter juris.  

4. Errors in case do not mean errors in subject matter juris

a) A limitation on the cause of action does not circumscribe the power of the court in the sense of competence to adjudicate causes in matrimonial categories - problem was error in cause of action, not lack of subject matter jurisdiction.  
b) Any error committed did not deprive court of juris. It involved a substantive element of cause of relief, not jurisdiction. (Lacks v. Lacks)
B. Federal Question Jurisdiction
1. Arising Under Interpretations  

a) Article III Arising Under:  

(1) Governs separation of federal and state court subject matter jurisdiction.  But what does "arising under" mean? Court will have to construe constitution or statute - forces court to think about issue of constitution or federal statutory law.  Does this mean that anything that "arises under" constitution or federal law can be in federal courts?  

(2) √  Osborn:  Broadest interpretation of arising under:

(a) Marshall staked out very strong federal power - principal spokesperson for strong national power and for the bank.  This is why he writes very broad opinion of the potential power of Article III, that anything remotely falls within federal questions can be in federal court - anything the bank ever does can be in federal court, even though merits of case could entirely be based on state law.  This case allows federal banks to have complete access to federal courts.  

(b) Act of 1875 gave federal courts general juris over all federal subject matter questions b/c government needed federal courts to enforce reconstruction and the 13th, 14th, and 15th amendments. 

(c) If you adopted Marshall's view from Osborn, then any attempt to impose federal regulation would end up in federal court.

b) U.S.C. §1331 Arising Under:  

(1) !  Lousiville & Nashville R.R., Co. v. Mottley:  (Couple had been injured in RR accident and got free pass.  Congress’s 1906 act repealed all free passes in effort to regular RRs.  RR picked couple to sue and tried to bring case in federal court in hopes that decision would be binding in many states, rather than just KY).

(a) Look at the elements and facts needed to prove the claim – the liability facts, and if those elements needed to prove claim do not involve constitution or statute, then no fed claim.  

(b) Most conventional readings attempt to take the path that Congress has narrowed the broad language of Article III with §1331.  It would make sense the broadest reading would be in constitution and that Congress would be able to narrow the judgment.  

(c) String test:  They more narrowly construe §1331 - arising under isn't giving functional or causation meaning in Osborn - given a very mechanical definition - look at the complaint to see what P says source of their right is - complaint is tied by its strain to some statute or legal principal, and when you follow that strain, then you see what your complaint arises under - the source of law.  
(d) Doesn't ask what the dominant question will be, only what is the source of law of P's complaint.  Then it becomes the measuring rod for whether we have federal question.

c) Claims exclusively under juris by federal courts and preempt state claims:

(1) Actions against foreign consuls and vice-consuls

(2) Actions to recover fine, penalty or forfeiture under federal law

(3) Actions involving certain seizures.

(4) There is a difference between causes of action where fed law preempts state claims and replaces with parallel fed claims and actions in which fed preemption extinguishes any state right to relief.  Courts usually only allow fed cases where fed claim extinguishes any state claim.  (√  Avco v. Aero Lodge held that it preempted, but subsequent cases do not).

d) Four part test for determining whether private right of action implied from federal statute (Cort v. Ash):

(1) Is P one of class for whose especial benefit statute was enacted?

(2) Is there indication of legislative intent to create or deny remedy?

(3) Is it consistent with underlying purposes of legislative scheme to imply remedy for P?

(4) Is cause of action typically governed by state law so that federal would impinge on state law?

e) Well-pleaded complaint rule:  

(1) Source of right is in complaint has to be a federal norm - statutory or constitutional.  
(2) Even if federal question enters case as defense, it does not matter - has to be in P's complaint, the source of P's right.  

f) Artful-pleading rule:  

(1) P cannot write "artful complaint" to stop D from removing case to federal court.  

(2) Anticipation of defense:  

(a) Federal question must be integral to P’s cause of action as reveled by P’s complaint – P’s complaint cannot raise federal question through complaint that anticipates a defense based on federal question. (!  TN v. Union Planter's Bank)
(3) !  Skelly Oil:  Source of dispute/claim on both sides must be federal question: 

(a) Most courts read Skelly as unravel parties - don't care who P or D is, and what you do is go into reality of line of parties and figure out who is trying to enforce a right and who isn't - look to see who true enforcing party is and what the source of their right is.  If the source of the enforcing party's right is state law, then it's not a federal question.
2. Case Law

a) Arising Under

(1) !  Franchise Tax Board v. Construction Laborers Trust :  What is source of P's claim - state law that creates state taxes.  The federal question enters the case in defense, so the case can't be brought in federal court.  Ensures that states can enforce their own tax laws in state courts.
(a) Court decided that when P brings blended complaint, but federal part is just anticipatory defense, and federal claim doesn't preempt state law, then that is a state claim.  Federal law is not affirmative source of your right, you just want to bring it in as negative interference.  They do not treat that situation as arising under situation.
(b) Congress specifically gave ERISA trusts the power to go into federal courts to protect themselves.  They can seek injunctive relief in federal court against state interference.  Federal gov't wanted to make sure that these were not the target of state regulators.  It's clear that if ERISA trust had gone originally to federal court, it could have done so.
(c) States have large right to levy taxes b/c collection processes are intimately connected to state sovereignty.  But when "drawing the line" runs into large issues of sovereignty, then functional issues of sovereignty will affect the outcome of the case.

(2) √  Smith v. Kansas City Title and Trust:  P (shareholder) sued to enjoin trust company, MO corporation, from investing in certain federal bonds on ground that the Act of Congress authorizing their issuance was unconstitutional.  P claimed that under MO law an investment in securities which had not been authorized by valid law was ultra vires and enjoinable.  Cause of action was state-created.
(a) General rule is that where it appears from bill or statement of P that right to relief depends upon construction or application of constitution or laws of US, and that such federal claim is not merely colorable, and rests upon a reasonable foundation, district court has jurisdiction.

(b) Right to relief depended on application of federal law.

(3) !  Moore v. Chesapeake & Ohio RR: P brought action under KY Employer Liability Act, which provided that P could not be held responsible for contributory neg or assumption of risk where his injury resulted from violation of any state or federal statute enacted for safety of employees.  P alleged that injury was due to D's failure to comply with Federal Safety Appliance Act.
(a) Suit brought under state statute for liability for employees engaged in intrastate commerce

(b) Suit is about analysis of statute, and federal question arises only about breach of duty under federal statute.

(4) !  Shoshone Mining v. Rutter:  (Effort by Congress to settle bitter disputes that miners had over claims during the boom time, but it doesn't want to create a federal law proper, since substantive law that governs claim should be local, since facts will be local.  So congress created federal norm so that miners could use federal procedure to resolve claim, but procedure adopts local law)

(a) Federal program to settle claims, but adopts state norms - and under those narrow circumstances it is a state claim.  This is another blended claims case - leading authority for even though satisfaction of well-pleaded claim, but if that claim so totally adopts state rules, then there's no federal question.
(b) Conflict based on interpretation of facts, not federal law.

(5) √  Bivens v. Six Unkown Agents: (4th Amendment – unreasonable search and seizure)

(a) The government's argument was not that there was no violation of the fourth amendment, but it wanted to dismiss under lack of subject matter juris, since real source of P's complaint is state tort - that six agents beat him up and engaged in trespass - violation of state laws on battery, trespass, and assault 

(b) Gov’t claims that fourth amendment only enters case only in defense, b/c fourth amend will limit ability of agents to defend against state law - that they had authority to act under this given their jobs - federal immunity.  Fourth amendment is relevant to defense, and since it enters case as defense against state tort claim.  This then becomes franchise tax board.  

(c) Government's theory was wrong only b/c they took huge step to say that P's claim was not based on fourth amendment.  Supreme Court said that fourth amendment was source of right - basically created private right of action against federal officials based on fourth amendment.  

(6) P cannot assert state-based claim which only requires interpretation of federal law. !  Merrell Dow:  Bendictin drug case with foreign Ps and in-state D
(a) Jury could find negligence on part of D without finding violation of FDCA, so P's cause of action did not depend on question of federal law.  Was a case of a state tort law borrowing a federal norm.  Presence of federal issue as element of state tort is not under fed juris and would not serve congressional purposes and federal system.  

(b) FDCA cause of action does not preempt any state court juris or cause of action stated in complaint.  Congress did not intend that FDCA created private right of relief.
(c) D's concern that FDCA will not be uniformly applied is taken care of by Supreme Court's right of review.

(7) !  Luckett v. Delpark:  

(a) Simple patent infringement case not enough to trigger federal juris, since complaint based on breach of contract and claim not tied directly to copyright infringement.  
C. Diversity Jurisdiction
1. Diversity Requirements

a) Article III + 28 U.S.C. §1332:  Complete Diversity on both sides of versus must exist.

(1) Strawbridge v. Curtiss:  Marshall – held to impose constitutional limit on federal juris. in diversity - every P is different from every D.

b) Diversity of citizenship must be present when complaint is filed, and determination of citizenship for diversity purposes is controlled by federal law, not state law. (Mas v. Perry)
c) Burden of pleading diverse citizenship is upon party invoking federal juris, and if diversity is challenged, party also has to bear burden of proof. (Mas v. Perry)

2. Citizenship tests for diversity:

a) Domicile:  

(1) To be a citizen of a state, a person has to be a citizen of the US and a domiciliary of the state - residence is not enough to establish state citizenship.

(2) Change of domicile - taking up residence in different domicile with intention to remain there.

(3) American woman does not have her domicile or citizenship changed solely by reason of marriage to alien. (Mas v. Perry)

b) Named parties only

(1) Determination of citizenship for purposes of diversity is based on named parties only (Ben Hur).

c) Aliens

(1) Aliens now considered citizens of state in which they reside.

(2) Fed juris does not extend to 2 alien parties.  

d) Limited partnership or unincorporated association (e.g. labor union)

(1) Parternship's citizenship is determined by citizenship of each of its individual partners - citizen of every state in which it has a partner or member.

e) Corporations - §1332(c)
(1) The state in which it is incorporated

(2) State in which it has its principal place of business.

(a) Nerve center test - locus of corporate decision making authority and overall control

(b) Corporate activities or operating assets - production or service activities locations.

(c) Total activity test - hybrid of nerve center and activities and considers all circumstances around business' activities.

f) Manufacturing diversity 

(1) Not allowed - cannot add parties simply to confer diversity of citizenship.

(2) Assignments to create diversity are different than assignments to destroy diversity - cannot appoint reps to create diversity.  

(3) Courts look only at "formal" and not "nominal" parties in determining citizenship for diversity.
D. Amount in Controversy- Diversity Only

1. Claimant given benefit of doubt

a) Good faith opportunity

(1) Court needs to give D good faith opportunity to prove that recovery is reasonably possible and possibility that it exceeds amount is all that is needed – not legal certainty.  In order to dismiss action, it must be a legal certainty than amount is less than required.  (A.F.A. Tours v. Whitchurch)

b) AFA v. Whitchurch: Rule for calculating damages:

(1) Ps losses

(2) Profits unjustly received by D.

(3) If punitive damages are permitted - demand for damages may be included in determining whether amount is satisfied.  NY law allows for punitive damages in trade secrets if D's conduct has been sufficiently gross and wanton.

(4) Where P seeks injunctive relief, value of claim is assessed with reference to right he seeks to protect and measured by extent of impairment to be prevented by injunction - in calculating this court can look at past losses and also at potential future harm..

2. Aggregation of claims rules

a) Single P:  

(1) Single P may aggregate claims against one D to meet or exceed amount.

(2) Single P may not add claims against other Ds if they are less than amount.  

b) Aggregation of multiple Ps/class action suits

(1) Ps may be able to append on other Ps claims through supplemental juris.  

(2) Separate and distinct claims cannot be aggregated in class action: (Snyder v. Harris): Claims can only be aggregated:

(a) In cases in which single P seeks to aggregate two or more of his claims against single D

(b) Cases where 2 or more Ps unite to enforce a single title or right in which they have common or undivided interest

(3) Rule 82 forbids using federal rules to expand district court juris, and Congress had recently decided juris-amount req, and thus must have considered aggregation rules at same time - their silence on the issue means the aggregation rules have not changed. (Synder)

(4) All members of class must or must not exceed jurisdictional amount

(a) Free v. Abbot Labs:  Has relaxed Zahn, so that unnamed members need not exceed amt. 

(b) Zahn v. International Paper:
(i) This has large policy implications b/c it makes it difficult to go forward with class action suits - that it has to be large enough to be brought itself.  

(ii) There's an important federalism issue - states may not like class action proceedings - they reserve the right to make up their own minds.  If you allow people to go into federal court, then federal courts can enforce state law in a very different way than states had intended so it almost forces states to adopt class action mechanisms.  Almost every state has now developed class action rules - some of them are much more aggressive than the federal court.  So tension that created Snyder and Zahn is probably moot at this point.

E. Pendent and Supplemental Jurisdiction
1. Definitions

a) Pendent  Jurisdiction

(1) When you add a claim that lacks independent juris.  

b) Ancillary  Jurisdiction

(1) When D or P would insert claim by way of counter-claim or cross-claim.

2. Common nucleus of operative facts (CNOP) defines case:  

a) Gibbs

(1) State claim can be attached as pendent juris to federal claim so that both can be tried in same case so long as both come from same common nucleus of operative facts such that you would expect two claims to be tried together in same case.   

(2) Allowed for case to remain in federal court even though federal claim had been dismissed.

b) Court can define what case is

(1) The court says that it gets to define what a case is - a theory, or a single cause of action?  

(2) Entire action comprises one constitutional "case."  

(3) Prior to this, case was thought of as theory of law under which P was seeking recovery.  

(4) Now court says that single common facts constitutes a case - a single "case" with different theories of recovery.  

c) Federal courts can now settle all claims/ Jurisdiction established over whole case (Osborn)

(1) This now puts federal court on equal competitive footing as state courts, since state courts were the only place where you could settle all of your claims.  

(2) Prior to this, would have to bring federal and state claims in different courts, and in the end you would probably end up abandoning one b/c of costs involved.

3. Limitations on supplemental jurisdiction

a) Limited by substance of base claim (Aldinger v. Howard)

(1) Pendent juris is now limited by looking back at base claim - can't use pendent juris to expand or alter basic Congressional policy judgment that gave rise to the base claim in the first place - shouldn't be able to use pendent in way that fundamentally alters nature of base claim

(2) P had to sue the county separately under state law since court ruled that she could not use a pendent claim to bring in another D that was there only b/c of the state tort claim and not the federal act.  Tried to bring the municipality in under respondeat superior...  
(3) Congress also said that municipality couldn't be sued under civil rights act in federal court, since Congress didn't want to allow this to happen and run around state court guidelines didn't want to create tension between state and federal governments - didn't want to run around what original civil rights act writers had done - this was a common tactic used to push state governments in 1960s and 1970s.  
(4) Congress has indicated that it doesn't want the claim against state gov’t in federal court.    If liability was going to be imposed on state governments, it wanted the state courts to decide rather than federal - when the guy comes to take their money from suit, it's going to be state guy rather than federal.
b) Limited by Diversity (Owen v. Kroger) 

(1) Plaintiff can’t assert claim against non-diverse defendant even though first D was allowed to bring him into case as third party D.    

(2) D can file an indemnity claim against 3rd party without destroy diversity, but when P amends claim to include D2 and it turned out D2 was non-diverse, case had to be dismissed. 

4. Limitations on Dismissal of pendent claims:  

a) Federal court must take federal question claims and only has discretion under policies outlined under 1367(c).  (Executive Software).  

b) Established test:

(1) Must identify factual category on which remand is based.  (c)(1) - (c)(3) enumerate fact patterns.  

(2) Then test to see if remanding pendent state claims comports with underlying objective of "most sensibly accommodating values of economy, convenience, fairness, and comity.

(3) Catchall of (c)(4) should be interpreted only when there are exceptional circumstances or other compelling reasons for declining juris.  These reasons should be of same nature as reasons (c)(1) - (c)(3), since these represent underlying fact patterns which point towards declining juris.  

(4) Dismissal based on (c)(4) should be the exception, not the rule, and should only be used when there are truly compelling circumstances - balance the compelling circumstances against the reasons in Gibbs for keeping pendent state claims in same court.

(a) Identify exceptional circumstances

(b) Balance the circumstances against the underlying Gibbs values and determine whether those values are best served by remand or no remand.

c) Dismissal Reasons

(1) Raises novel or complex issue of state law

(2) Substantially predominates over federal claim

(3) Federal claims have been dismissed and doesn’t favor it

(4) Compelling reasons for declining: convenience, jury confusion, etc.
5. 28 U.S.C. §1367:  Allowance of Additional parties or claims 

a) History (Finley)

(1) When P sued US and other Ds from CA, P could only sue US in federal court, but didn’t have juris in other Ds b/c there was no diversity and no federal question – court wouldn’t take juris over non-diverse parties.  

(2) Scalia invited Congress to authorize juris in those questions – this is where 1367(a) comes from.  First time that they were attempting to use pendent juris to cross Article III line – distinguished from Gibbs, Owen, and others.  

b) 1367(a):  Allows related claims to be heard

(1) Codification of Gibbs and rejection of Finley – allows claim that are so related to claims which have original jurisdiction that they form same case or controversy, including additional parties.  

c) 1367(b):  Limits supplemental juris under diversity

(1) Limits juris by prohibiting supplement juris over claims by P under rule 14,19, 20, and 24 in a diversity based action – this is basically codification of Kroger.  

(2) Federal judges don’t think all diversity cases should be going through, so they do whatever they can to limit juris, but they will let Ds bring in other Ds, since they don’t have opportunity to choose their own forum – give more leeway to Ds.  

F. Removal
1. 28 U.S.C. §1441:  Allows removal of whole case if court has subject matter juris.

a) 1441(a) & (b): Whatever court you remove it to must then have original subject matter juris & case can be removed without regard to citizenship of parties.    

(1) Venue doesn’t matter since it is implied that it’s ok – can remove regardless of whether venue is proper.  

(2) Well-pleaded complaint: can’t remove unless original complaint would have invoked federal juris.

(3) Only D can remove, P cannot remove even if D counterclaims b/c P has already submitted to court’s jurisdiction – goes back to 1887 amendments which removed P and only kept D (Shamrock Oil v. Sheets).

(4) Third party D cannot remove – only original D.

(5) Removal can only go vertically – can only go to district court – cannot skip states, but you can transfer later.  

(6) If claim is based on diversity and you’re on in-state D, you cannot remove.  Can only remove based on diversity for out of state Ds.  

(7) Has to be complete diversity for removal, and all Ds have to agree to remove. – Then P can join people to create D or join in-state Ds to prevent removal – this is artful pleading.  Rose v. Giamatti – this is the artful pleading rule.  

b) 1441(c):  Removal of entire cases

(1) Only works for one claim that is federal and one that is state – does not apply to diversity actions.  

(2) Allows Ds to remove entire case that has separate and independent federal claims even if there are state claims otherwise would be non-removable, but judge can remand state claims.  

(3) Situation when P wants to keep claim in state court, and D wants to remove.  D would not be able to remove if state claims were completely irrelevant – policy wants to give them ability to remove to avoid local bias.  

(4) American Fire and Casualty – there was a single wrong so D could not remove both claims.  Allows you to remove state and federal claims, but court has discretion to remand state claims.  

(5) Two bases for juris – state and federal - two separate claim that do not arise from same nucleus of operative facts.  You can remove the entire thing, but b/c they are separate and independent federal judge can at his discretion send state claims back to state court under 1367(c) analysis. 

(6) Borough of West Mifflin v. Lancaster:  D sought to remove entire case to federal court, but P’s argued that judge should remand state claims since state claims predominated:  

(a) Remedies sought are the same since same set of injuries done to Ps.  Tends to favor keeping in state court, since duplicative recoveries should not be favored - too confusing

(b) Proof of claims are same in both cases - same nucleus of operative facts..

(c) Next look at scope/number of claims.  There are more state claims here than federal, but mere numerical count is not enough.  1367(c) analysis:

(i) Although §1983 governed exclusively by federal law, the tort law derives much from common tort law.

(ii) Probably cause may need to be investigated bringing possible criminal law in, but probably cause is essentially federal law concern.

(iii) State law issues from assault, arrest, and prosecution, but do not predominate over comparable but distinct federal issues - Ps do not suggest that these issues are more complex, more important, or more time consuming to resolve than federal issues.  

(iv) Also may be state negligence claims, but those are vague at present time and may not predominate, but it is rare case where straightforward negligence claims will predominate over federal claims.

2. Court has power of review to review remand notice - §1447(d) 
a) States that when case is remanded to state court which deals with §1443 (civil rights cases) title shall be reviewable by appeal.  
b) Congress has demonstrated concern to preserve power to review remand orders in civil rights cases.
3. Removal to state court:  

a) (Roe v. Little Company of Mary Hospital): Basically federal claims against one of the Ds were based on diversity juris, so case could not be removed to state court since federal claims were not independent and separate claim or cause of action based on 1441(c).
II. Jurisdiction Over Parties

A. General Notes

1. Collateral Attack

a) Collateral attack on personal jurisdiction is not allowed:  “It is of no moment that appearance was special for juris.  
b) Once court has decided juris, then court must proceed.  Company could have later appealed judgment based on lack of personal juris or could have not have appeared at all and then attacked judgment.” (Baldwin v. Iowa State).

2. Preliminary hearings

a) If P has to meet burden of proof by preponderance of the evidence and facts are disputed, then court may determine to have a preliminary hearing to take evidence on juris.  (Data Disc v. Systems)

b) When juris facts are also merits of case, decision on juris issues is dependent on decision of merits.  District court could determine this at pretrial hearing, but it is better to make determination at trial, where P may present case in orderly fashion.  Then P only has to show prima facie case with affidavits and discovery documents.  (Data Disc v. Systems)

3. Res Judicata of dismissals

a) If a case is dismissed before trial due to lack of personal juris, it has no res judicata and may be tried elsewhere. (Data Disc v. Systems)

4. Choice of Law

a) Choice of law should be determined after jurisdiction, and should not come into play in determination (Keeton, Hanson).
B. Traditional Bases of Jurisdiction
1. In Personam
a) Territoriality

(1) Presence

(a) D is physically served while in state, or is physically present in state.   State is all powerful within its borders – haul you into court, etc.

(i) Pennoyer v. Neff:  Presence and citizenship are the jurisdictional bases developed in this case.  Neff needs to be physically present in state in order to receive service or have property attached to suit to extend juris through property to person (quasi in rem) -  publication of suit is not enough to confer juris.  
(ii) Burnham  (wife served husband divorce papers while he was in CA – her new residence- while on business and visiting kids):  

(a) 14th Amendment allows based on presence in state and historically, personal service on physically present D confers jurisdiction regardless of D's reasons for being in State.  No cases have suggested that personal service in state is not enough to confer jurisdiction.  Shoe says that juris over an absent D is nothing more than the proposition that when the minimum contact that is a substitute for physical presence it must, like other minimum contacts, be related to the litigation.

(b) Brennan’s concurrence:  Establishes “totality of circumstances test”  (1): In Shaffer, court found that all rules of jurisidiction, even ancient, must satisfy contemporary notions of due process, and that minimum contacts represents more sensible construct for determination of state court jurisdiction. (2) Decision in Shaffer was about quasi in rem jurisdiction, but mode of analysis was applicable to all. (3):  Without transient jurisdiction, an asymmetry would arise: A transient would have the full benefit of the power of the forum State's courts as P while retaining immunity from authority as D. (4): Burdens on transient D are slight, since he's already been to State once, and can easily get there again with modern transport.

(iii) Harris v. Balk:  situs of debt does not determine whether court can get juris.  If court gets valid in personam juris, then it can render judgment and full faith and credit clause ensures that judgment is valid is all states.

(b) Exceptions – fraudulently lured.

(2) Domicile: physical presence plus intent to make it permanent.

(3) Residence:  Could be property ownership, temporary living, not as binding as domicile.   

b) Consent

(1) Express

(a) D waives rights and agrees to letting court have jurisdiction.

(2) Implied

(a) Driving through state, filing suit in state, served while in state.

(i) Hess v. Pawloski:  By using the highway, the nonresident is giving the state implied consent to appoint one of its officials (the registrar) as his agent upon whom process may be served in proceedings growing out of such use.  Driving a motor vehicle is a specially dangerous act that needs to specifically be regulated and controlled by states.  "Other such acts, because of their nature and quality and the circumstances of their commission, may be deemed sufficient to render the corporation or person liable to suit."
(b) Signing contract agreeing to forum (Carnival and Bremen)

(i) Carnival Considerations: (slip and fall on cruise ship) Judicial convenience and efficiency, less confusion, minimizing places where Carnival can be sued, passenger benefit from reduced fares.  

(ii) Bremen:  (Towing of drilling rig) US corps cannot assume that all disputes will be resolved under US laws when they explicitly contract otherwise.  

(3) Special Appearance -> Arguing Merits

(a) If D appears in court specially to argue against jurisdiction, but instead makes a mistake and argues the merits of the case, the court will take that as having consented to jurisdiction.

(b) Refusal to cooperate with discovery during juris hearing

(i) Compagnie du Bauxite (foreign insurance comp contesting juris in PA): refusal to produce evidence was an admission of the want of merit in asserted defense - the sanction took as established the facts.  By making a special appearance, D agrees to abide by court's determiniation of juris and the manner in which court determines whether it has per juris will include variety of legal rules and fact finding.
c) Jurisdiction over Corporations

(1) State of Incorporation

(2) Nexus of Operations

2. In Rem and Quasi In rem

a) In rem: 

(1) Affect interest of persons in specific thing (res), no personal liability is adjudicated, just the status of the thing – admiralty actions, titles to real estate, divorce actions, probate court, etc.

(2) Shaffer v. Heitner: no in personam jurisdiction is needed to adjudicate status of property or thing in state.

(3) Attachment

(a) What is left of attaching first?  You don't know if the attaching of property will give you power, since you also have to look at whether there is enough minimum contacts to support suit.  
(b) But now if you need something other than the seizure, then why have the prejudgment seizure?  
(c) In order to have seizure now, you either have to have (a) a weak statute that doesn't assert in personam jurisdiction (b) likelihood of property disappearing - more of a protective attachment.

b) Quasi in rem:  

(1) Actions that would have been in personam if jurisdiction over D’s person had been attainable, but instead objects or property is seized to satisfy judgment.  

(2) Requirement of minimum contacts Shaffer: 

(a) Quasi in rem juris over D cannot be exercised unless D had minimum contacts with forum state such that in personam juris could be exercised.  

(b) Quasi in rem in thus rarely advantageous since minimum contacts are still required.  

(c) No minimum contracts

(i) DE courts based assertion of jurisdiction solely on statutory presence of D's prop. in DE.  But prop not subject matter of litigation, nor is cause of action related to prop.  
(ii) D's stock in Greyhound does not provide contacts with DE sufficient to support jurisdiction.

(iii) DE needs to enact long-arm to go after directors of companies incorp. there.  

(d) Three big differences between quasi in rem statute and long-arm statute:  

(i) Quasi in rem means that they can go after anyone who has stock in corp, not just directors, whereas long-arm would just go after people who had status as directors with fiduciary duty.  

(ii) Owning stock doesn't necessarily relate you to DE, since many people don't even know that the company's stock they own is incorporated in DE.  

(iii) General v. specific juris:

(a) The existing statute gave the court general jurisdiction over them since they have to make a general appearance, but it at least is limited by the amount of stock.  So this gives the court general in personam jurisdiction since Ds have to consent to it before they get their property back.  
(b) Whereas with the long-arm statute, it gives the courts specific jurisdiction only over the dispute in question.

(e) Should a court review a statute on what it could do, or should the court review a statute on what it is doing in that particular case.  

(f) Another issue is the artificiality of the situs of shares of stock.  When does the ownership of property itself create minimum contact?  

(3) When quasi in rem is allowed in Federal court: 

(a) Depends on law of state in which court sits permits it 

(b) Rule 4(n): if P cannot obtain personal juris through reasonable efforts – fugitive or weak state long-arm.
C. Long-Arm Jurisdiction

1. General Notes

a) Non-resident Motorist

b) Service of State Official as Agent

2. Statutory Construction

a) Tortious Acts within State, Doing Business, Contracting within State

(1) For each one, analyze what each one is in each case.  Could use Gray and Feathers to argue both sides of tort case, then use policy reason to choose between the two conflicting cases.

(2) Gray : stream of commerce theory (valve manu. In OH and assembled in PA failed and caused explosion of boiler in IL)

(a) Tests: 

(i) Foreseeability that harm would occur in forum state and reciprocity - if your actions caused a loss then you should be forced to come in to defend them.  

(ii) Specific jurisdiction for an isolated act.  Jurisdiction cannot be determined by mechanical formula, but relevant test is "whether D engaged in some act or conduct by which he may be said to have invoked the benefits and protections of the law of the forum."  Assumed that D had other bus. in state.

(b) Issues: 

(i) Whether a tortious act was committed in IL, within the meaning of the statute, despite the fact that the Titan corp had no agent in IL 

(ii) whether the statue, if so construed, violates due process of law, since D's only contact with the state was through the indirect injury.

(3) Feathers: (construction of tortious act within state in statute)

(a) Criticism of Gray:  place of tort is not necessarily same as place of tortious act.  Narrow construct of NY statute. 

(4) Arises Under vs. but for:  

(a) Can take language and however you interpret it is how it works.  Grimandi – uses but for rather than arises under of.  Most important thing is that you recognize arising under and give some statement about it.  Could also just use argument that it was related to action at hand.  Article III interpretation.  

D. Due Process Analysis and Minimum Contacts

1. General Notes

a) Does asserting juris in this case under long-arm violate limits of due process?

b) Always have to do due process analysis even if it doesn’t fall under long arm, have to mention it

2. Minimum Contacts:  

	None
	Isolated/Unrelated 
	Isolated/Related
	Continuous but Limited/Related
	Substantial and  Persuasive/Unrelated

	No juris
	Generally No Juris
	Specific Juris
	Specific Juris
	General Juris

	
	McGee - Yes
	McGee - Yes
	Shoe - Yes
	Perkins - Yes

	
	WWV - No
	WWV - No
	Burger King - Yes
	Allstate - Yes

	
	Hanson - No
	Hanson - No
	Helicopteros – No (went for general and didn’t argue specific/related)
	

	
	
	Gray – Yes
	Hanson - Yes
	

	
	
	Feathers – No
	
	

	
	
	Kulko – No
	
	

	
	
	Asahi - No
	
	


a) Purposeful Availment (Hanson, Asahi, WWV, Burger King, McGee, Shoe, Kulko)

(1) Is the constitutional touchstone of person juris where Ds contacts with forum state “proximately result from actions by D himself that create a substantial connection with forum state” Burger King and where D’s conduct and connection with forum are such that “he should reasonably anticipate being haled into court there.” (WWV)
(2) D purposefully avails itself of privilege of conducting activities with forum state, thus invoking benefits and protections of law.  Voluntary and knowing affiliation is key.
(3) Juris is proper when contacts arise from actions that D himself created to form substantial or continuing connections or obligations with forum state.  .

(4) Another test is if cause of action arises out of transaction in forum state.

b) Way to control prevent behavior (White in WWV).

(1) Minimum contacts as a way to control pre-event behavior – so that Ds will know which law will apply and can act according – reasonable and orderly administration of the laws. 

c) Contacts cannot be random, fortuitous or attenuated (Burger King).  

(1) Casual presence of the corporate agent or even his conduct of single or isolated items of activities in a state...are not enough to subject it to suit on causes of action unconnected with the activities there. (Shoe).
d) Unilateral activity by third parties (WWV, Hanson).
(1) “The chattel (product) cannot be the agent for service of process” wherever buyer takes it.
e) Quality and nature of acts (Shoe):  

(1) “You have to examine quality and nature of the activity in relation to the fair and orderly administration of the laws which it was the purpose of the due process clause to ensure."
(2) Shoe limits liability to that which is related to acts within state.  

f) Reliance on effects test alone not enough (Kulko)

(1) (effect of act done outside the state on those in forum state) was wrong b/c approach applies only to wrongful activity outside of the state causing injury in it or to commercial activity affecting states residents, when the application would not be “unreasonable."  
(2) Have to first look at minimum contacts - whether justified by quality and nature of D’s activities.  

g) Contract plus analysis (Burger King)
(1) Choice of law alone in contract is insufficient to confer juris, but when looked at in conjunction with D's purposeful availment of forum reinforces Ds affiliation with state and the reasonable foreseeability of being subjected to litigation there.  
(2) He purposefully availed himself of benefits and protections of FL laws' by entering into contracts expressly providing that those laws would govern franchise disputes.  
(3) Factors

(a) Look at all of the communications and transactions between the parties, before, during and after the consummation of the contract, to determine the degree and type of contacts the defendant has with the forum, apart from the contract alone.  

(b) Who is the aggressor in the contract

(c) Where was the contract signed - what choice of law was written into contract.  Was there physical presence of either party in forum state.

(d) Economic aggressor - where was the balance of power - should the juris tilt towards person with less power

(e) What amount of money was agreed upon on each side

(f) Whether there is a continuing course of conduct - a continuous economic or other relationship.

h) Agent in state as requirement to practice business (Perkins)

(1) The activities of a foreign corp which, under state statute, make it necessary for it to secure a license and to designate a statutory agent upon whom process may be served provide a helpful but not a conclusive test.

i) Totality of Circumstances/Relationship between forum, D, and litigation (Helicopteros)

(1) When controversy is related to or "arises out of" D's contacts with forum, Court has said that a relationship among the D, the forum, and the litigation is the essential foundation of in personam juris. 

(2) If one contact leading to litigation is found, it must be considered in the totality of the circumstances.

j) Due Process analysis does not apply to P (Phillips Petroleum).
(1) Due Process analysis does not apply to out of state P’s in class action suit, as long as they are adequately represented in suit and can opt-out:  

(2) Interests of absent Ps are adequately protected by forum state when Ps provided with a request for exclusion that can be returned within reasonable time to court.  
k) Fair play and substantial justice can defeat minimum contacts

(1) Min contacts analysis not always needed and general jurisdiction need therefore not always be established to proceed – can have specific &related/isolated or specific &related/somewhat continuous:

(2) Asahi (Brennan’s dissent):  

(a) Stream of commerce was such that Asahi should have reasonable foreseen being brought into court in CA, and Asahi also had min. contacts.  

(b) But the unfairness of being dragged into foreign court when state had little interest in outcome of dispute outweighed minimum contacts concerns.

l) Asahi (Steven’s dissent): 

(a) No unwavering line can be drawn between mere awareness that product will end up in forum state and purposeful availment.  

(b) Facts of case (100,000 units/yr for several yrs into CA) would seem to support purposeful availment and min contacts.  Examination of min contacts is not always necessary (Burger King).

(2) WWV (Brennan’s dissent):

(a) D does not have constitutional entitlement to "best forum".  

(i) Need to look at burden on D more and on forum state's interests.  Interests between forum state and D are strong, since accident occurred in OK and P were hospitalized in OK, all witnesses are located in OK.  

(ii) State has large interest in keeping its highway system safe, and trial can proceed efficiently in OK as anywhere else.  

(b) Stream of commerce

(i) The sale of an automobile does purposefully inject the vehicle into the stream of interstate commerce so that it can travel to distant states.

(c) Interests of forum state and P should be considered equal to D – less burden on modern out of state Ds.  

(i) Ds right to due process is not harmed if he suffers no inconvenience.  

(ii) Constitutional concepts of fairness no longer require the extreme concern for D that was once necessary.  

(iii) Minimum contacts must exist among the parties, the contested transaction, and the forum state.  The contacts between any two of these should not be determinative.  

(iv) Ds should be stripped of veto power of forums, since outdated notion of difficulty of traveling to other states is gone

(3) McGee:

(a) Related/isolated can be enough:  

(i) “It is sufficient for purposes of due process that the suit was based on a contract which had substantial connection" with CA.  

(b) Transformation of our national economy over the years:  

(i) commercial transactions touch two or more States and may involve parties separated by the full continent...great increase in amount of business conducted by mail across state lines.  

(c) Burden to D much less:  

(i) Modern transportation and communication have made it less burdensome for party sued to defend himself in a State..."

(d) CA has manifest interest in providing effective means of redress for its residents when their insurers refuse to pay claims.  

(e) Disparity in bargaining power:  

(i) Residents would be at severe disadvantage if they were force to follow insurance company to distant state, since if claims were small P could not afford to bring action in foreign forum - thus in effect making the company judgment proof.

(f) Efficiency of adjudication:  

(i) Crucial witnesses will be in forum state, especially since suicide is alleged.

m) Stream of Commerce:  Foreseeability and Reciprocity

(1) √  Gray:  Foreseeability that valve would make its way into boiler in IL was enough.  Reciprocity of injury there and being able to sue there.

(2) !  Asahi (O’Connor): Foreseeability is not enough, but it is not completely irrelevant, "the forum state does not exceed its power under the Due Process Clause if it asserts juris over corp that delivers its products into stream of commerce with the expectation that they will be purchased by consumers in the forum State."  But cannot be mere act of placing into stream of commerce - act has to be directed towards forum state.
(3) √  Asahi (Brennan):  Stream of commerce was such that Asahi should have reasonable foreseen being brought into court in CA, and Asahi also had min. contacts

(4) !  WWV:  In WWV, dealer and distributor were at the end of the auto's distribution system - scope of foreseeable market were much narrower.  The broad scope of foreseeability is only relevant to manufacturers and primary distributors of products who are at the start of the distribution system and benefit much more from wider market.  They conduct their activities to make product available for purchase in many forums as possible.
n) Brennan’s broad definition for specific juris:  

(1) Helicopteros (Brennan's dissent):  trying to establish as broad a definition of specific juris as possible since very high minimum contacts threshold for general juris.  Brennan sought to avoid entanglement of personal juris with substantive law of case. – 

(a) Brilmayer's substantive relevance standard:

(i) A Contact is related to controversy if it is the geographical qualification of a fact relevant to the merits.  If there is an occurrence within the state which would ordinarily be alleged as part of a comparable domestic complaint, then it is a relevant contact.

(ii) If a fact is irrelevant in a purely domestic dispute, then it is not related to a controversy simply b/c there are multistate elements.

(iii) This case doesn't say anything on specific jurisdiction, since question was not raised by lawyers.  They could have remanded it to the lower courts to decide specific juris.

3. Fair Play and Substantial Justice 

a) General Theories– comes out of WWV:

(1) Burden on D – assets, whether already engaged in substantial interstate commerce.

(2) Forum state’s interest in adjudicating dispute.

(3) P’s interest in efficient and effective relief – burden on D if case were dismissed.

(4) Interstate judicial system interest in obtaining efficient resolution of controversies.  Is there another forum that is better.  Witness locations, etc.

(5) Shared several interest in promoting social justice.  Does not violate sovereignty of another state. 

(6) Balancing act of D, P and state’s interests. 

(7) Grouping of contacts produces one state with greatest interest (Allstate).

E. Federal Jurisdiction - Special Cases

1. Territory for Service

a) General Rules

(1) The territorial limits of the state in which the District Court sits – long arm or minimum contacts

(2) Anywhere else permitted by state law of the state where court sits.

(3) 100-mile bulge exception:  4(k)(1)(B): 

(a) Allows for out-of-state service sometimes, even if local law does not permit.  Allows service anywhere within 100-mile radius of federal courthouse. 

(b)  Only applies where out-of-staters will be brought in as additional parties to already pending action as 3rd party Ds or indispensable parties.

b) 4(k)(1)(D):  Nationwide service of process:  

(1) Suits against federal officials and agencies and suits based on statutory interpleader allow for nationwide service. (Stafford v. Briggs)

c) 4(k)(2): Foreign D: 

(1) Allows federal question suit to be brought against D who cannot be sued in any state court b/c no state courts have juris. (Omni held that juris was not proper, and so Congress enacted Rule 4)

(2) Alien juris doesn't apply when aliens are on both sides of the adversaries.
F. Case Law

1. Minimum Contacts – General Jurisdiction

a) !  Helicopteros
(1) One trip by CEO to TX for contract negotiation session

(2) Acceptance into NY bank account by check draw on TX bank

(3) Purchasing helicopters, equipment, and training services from Bell Helicopter

(4) Sending personnel to TX for training

(5) One trip doesn't make minimum contacts for general.

(6) Unilateral action on party of 3rd party is not a consideration - Drawing on a TX bank is determined by payor, not payee. 
(7) Purchases and related trips are not enough to confer general juris.

b) √  Reyes v. Marine Mgmt: Contacts enough for general:  LA Supreme Court (1991):  wrongful-death suit of Honduran seaman off the coast of Oregon.  D was ship management firm, Hong Kong based, but with regional office in LA.

(1) 2 part min contacts test from Shoe could be used to determine general juris.  

(2) D had maintained corp office in LA for 5 years.

(3) Ds employees in LA performed substantial ship mgmt services

(4) LA office was staffed with 2 mgmt level employees respon for implementing instructions from Hong Kong office.  

(5) "Mere fact that Ds principal corp office is located great distance from forum does not necessarily establish that it will be a hardship to defend."

(6) Corp is global ship mgmt firm and has multitude of transactions many miles from office - not any more inconvenient than other ports of call.

c) √  Cresswell v. Walt Disney - PA (1987):  P brought suit in PA for injuries suffered on trip to Disney world in FL.  Ds were Walt Disney, CA company, and Walt Disney World, DE corp with principal place of business in FL.  Court denied motion to dismiss, finding substantial and continuous contacts with forum:

(1) Advertising in PA radio stations and newspapers

(2) Sending reps to Philadelphia to encourage PA citizens to visit WDW

(3) Conveying WDW citizenship on mayor of Philly

(4) Broadcasting WDW station on TV

(5) Having toll free number for Pa residents

(6) Recruiting from PA colleges

(7) Court held there was juris even though cause of action did not arise out of contacts, and they maintained no place of bus. In PA.

d) √  Perkins v. Benguet Mining: D was Philippine corp operating in OH under wartime conditions.  P was nonresident of Ohio and sued in Ohio state court for stock issues.  
(1) If corp carries on other continuous and systematic corp activities then that completes the test.

(2) Directors' meetings

(3) Business correspondence

(4) Banking, stock transfers, payment of salaries, purchasing of machinery

e) !  Asahi:  Substantial Connection and Purposeful direction (O’Connor)

(1) Designing the product for the forum state's market

(2) Advertising in forum state

(3) Establishing sales channels or advice hotlines for customers in forum state

(4) Marketing product through distributor who has agreed to serve as sales agent in forum state.

(5) Cheng Shin has not established that Asahi purposefully availed itself of CA market

f) √  Burger King
(1) No mechanical tests - a highly realistic approach - a contract is ordinarily but an intermediate step serving to tie up prior business negotiations with future consequences which themselves are the real object of the transaction.

(2) D had no physical ties to FL, but conflict arose directly out of contract which had substantial connection to FL.

(3) D "reached out" beyond MI deliberately to negotiate with FL corp for purchase of long-term franchise and all its benefits from national org.

(4) Quality and relationship to P in FL is not random, fortuitous or attenuated.

(5) Foreseeability:  Continued use of BK trademarks and confidential info after termination, caused foreseeable injuries to FL corp.

(6) Contract emphasizes that P's ops are in FL, that all notices and payments go to FL, and that agreements were made and enforced in FL.  

(7) Authority was vested in FL headquarters and district office in MI was just an intermediate link.

(8) Throughout disputes about store, P and D carried on continuous course of communication by mail and telephone in negotiations.

(9) As part of the contract, BK drafted into language of contract "acts" that would take place in FL - contract + payments going to FL.  Also all general acts of supervision originate in FL - MI has no authority.  

(10) Contract also provides that governing law will be FL law.

g) √  Keeton v. Hustler
(1) Hustler sold 10,000 – 15,000 magazines in state.

(2) P had no interest in state – helped produced one magazine that was sold in state.  But P’s contacts are not important, except where it may support D’s contacts with forum.

(3) State had no interest in libel suit – only reason forum was chosen was b/c it was only state where action was not time-barred due to statute of limitations.  Court held that choice of law concerns should be complicate jurisdictional inquiry.  

(4) NH has long-arm statute that permits personal service and juris over nonresident corps to limits of due process clause.

h) √  Allstate: (MN choice of law applied even though decedent, policy, and accident were in WI):

(1) P interests:  P is now resident of MN and her economic interests are there.

(2) State’s interest:  Decedent was member of workforce in MN and MN has general concern with safety of workforce.  MN would have to deal with economic consequences if the accident were not adequately compensated.

(3) D’s burden – already doing significant business in forum state.

(4) Minimum contacts:  Substantial:  Allstate, by doing business in MN on continuing and substantial basis, should have been ready to deal with laws in MN.  Example where fair play and justice defeat reasonableness calculation.  

i) √  Shoe:  

(1) Incorporated in Delaware and has principal place of business in St. Louis.  
(2) No office in WA and makes no contracts for sale or purchase there - no legal transactions take place in WA.

(3) Does not maintain stock and makes no deliveries of goods there.  
(4) Employed 13 salesmen who resided and whose activities are confined to the state.   
(5) Salesmen's activities include:  renting permanent or semi-permanent sample rooms to display samples to customers, soliciting orders from prospective buyers, transmitting orders to Shoe  office in St. Louis for acceptance or rejection.  
(6) Merchandise is shipped fob from St. Louis, and no salesman has authority to enter into contracts or make collections.  MO sets all prices and terms for contracts.  
(7) Service of process of suit was made to one of the salesmen in WA.
2. Minimum Contacts - Specific Jurisdiction (Based on long-arm or other):

a) √   McGee
(1) Basis of contact was contract for life insurance, which was held to be enough to support juris.  
b) √   Gray
(1) Relation to state (faulty valve) was relation that was being sued upon.  Held to be enough to support jurisdiction.  
c) !  Feathers
(1) Ruled that tortuous act had to be committed in state, and that place of tort was not the same as tortuous act – mere fact that act occurred in state was not enough to support juris even though claim based upon relation to state.  
d) !  Hanson
(1) Woman who established trust in DE was resident of PA and then FL.

(2) She executed power to change beneficiaries under trust in FL.

(3) Bank (trustee) was in DE and had no other contacts with FL other than Donner’s trust – no office in FL and transacts no business there.

(4) FL had interest in that will was going to be executed and administrated in FL probate court and primary beneficiaries of will lived in FL.

(5) Suit does not seek to enforce obligation that arose from privilege D exercised in FL.

(6) Not substantial inconvenience to subject DE bank to juris since they carried on business with her for eight years.

(7) Minimum contacts still needs to be applied – not related enough to transaction for specific juris.
e) !  WWV
(1) P offered no evidence that D engaged in any conduct in OK

(2) D did not close any sales, solicit sales, or perform any services in OK

(3) D did not avail themselves of the privileges and benefits of OK law

(4) Even though one could argue that it was foreseeable that the car sold to Ps would travel through, and become involved in an accident in OK, a seller's amenability to suit does not travel with the chattel he sells

3. Fair Play & Substantial Justice as defense against general jurisdiction

a) √  Asahi
(1) Asahi is a foreign corp - has to travel all the way to US to defend.

(2) Has to submit to a foreign judicial system with which it is not familiar.  Great care should be exercised when extending juris into international field.

(3) Interest of forum state and P are slight - all that remains is claim for indemnification on transaction which took place in Taiwan; Asahi's components were shipped from Jap to Taiwan.  

(4) Cheng Shin has not shown it is more convenient to litigate indemnification claim in CA than in Taiwan or Jap.

b) !  Burger King:

(1) Most efficient resolution of controversies - Witnesses are going to be in MI, facts and downturn took place in MI - center of controversy

(2) Business(residence) was in MI

(3) Burden on D – financial hardship.  

(4) District office in MI supervised on a daily basis - they were the ones who had contact with FL office.

(5) FL long-arm statute doesn't apply, since the "acts" that were not performed all took place in MI. (Could argue that receipt of the money didn't happen, as well as entering into the contract). - Could persuade judge that there is no statutory service of process  that is legal here, so they couldn't be sued in FL - wouldn’t even have to go into due process arguments.

(6) Lack of Real Bargaining power:  If courts had found that contract was contract of adhesion - that one party did not have the bargaining power to object to that clause of the contract - the governing law - the imposed clause - then this would have been a much harder case under due process.  Standard boilerplate language should not be enough to imply consent.

(7) Sovereignty issue and Interest of forum state:  Conflict of choice of law.  MI had imposed a law protecting franchisees, so that is why D wanted MI law to govern.

III. Due Process – Notice and Opportunity to Be Heard

A. Notice generally

1. Reasonableness test:  

a) Not necessary for actual personal service, but procedures used to alert him must have been reasonably likely to inform him, even if failure.

2. Substitute Service: 

a) Personal service

(1) Handing of papers to D – always qualifies.  

(2) But all states and federal allow for substitute service.

b) Leave at dwelling:  Rule 4(e)(2):  

(1) Left at dwelling with adult or person of suitable age residing in dwelling place and likely to give papers to D.

c) Mail:  

(1) Rule 4(e)(1): Some states and federal allow service by first class mail.  

(2) D must return acknowledgement of waiver form to P’s lawyer.  

(3) If D does not return, some other service must be used.

B. Constitutional Due Process

1. Requirements

a) Minimum Contacts

(1) 14th Amendment prohibits juris over D who lacks minimum contacts (Shoe)

b) Reasonable Notice

(1) Clause also prohibits exercise of juris over D who has not been given reasonable notice of suit (Mullane).

(2) Mail Notice to all identifiable Parties:  If party’s name and address are reasonably ascertainable, publication notice will not be sufficient and notice by mail (or other means to give actual notice) must be used. (Mullane).

(3) Actual receipt doesn’t count: what matters is appropriateness of notice and not whether D actually received notice.

C. Opportunity to Be Heard and Prejudgment Seizure

1. Pre-judgment remedy:  

a) Consists of attachment of bank account, seizure of property, placing lien against real estate, garnishment of wages.  

b) Consider what type of hearing should be necessary – formal or informal, adversarial system, represented by counsel, etc. in order that due process is not offended.

2. Four factor test:

a) What is interest at stake and does it constitute property or right 

(1) e.g. welfare benefits (Goldberg v. Kelly), expulsion from school, child custody, etc. that cannot be taken without a hearing.  Consider ownership, use, and possession as conflicting property rights.

b) Degree of harm to D’s interest (Fuentes)

c) Risk that deprivation of D’s property right will be erroneous (Fuentes)

d) Strength of interest of party seeking prejudgment remedy (Connecticut v. Doehr).

3. Case Law:

a) Fuentes: Prejudgment seizure of goods bought on conditional installment plan is illegal – contract cannot eliminate right to due process.  Hearing must be held prior to seizure so that gov’t does not abdicate responsibility and so that adversarial hearing limits possibility of injustice.

b) Sniadach:  No prejudgment garnishment (with only publication as notice) of wages allowed – has right to hearing since wages are property and state cannot allow private individual to take over state rights.

c) Mitchell v. Grant:  Allowed for prejudgment seizure when valid concern that property would be absconded or destroyed.  

d) Differences between Mitchell and Fuentes:

(1) Theoretical difference: 
(a) This attachment is specifically when you think the person is going to abscond or destroy property.  
(b) With Fuentes - no allegations that property would be destroyed.  Attachment in Fuentes was to assert rights of plaintiff to property - essentially gave plaintiff all relief plaintiff was seeking before there was any hearing.  
(c) Merit attachment - to seek attachment on merits - to let you win before a hearing.  LA statute is protection attachment - to protect the property.

(2) Person making the decision:  
(a) LA statute makes the plaintiff argue his case in front of a judge and judge issues writ of sequestration rather than clerk.  

(3) Immediate hearing:   
(a) Debtor can choose immediate review right after the seizure - plaintiff then has burden of proof of claiming that there are merits to the case and that there is danger to the property.  

(4) Decision making process:  
(a) In Fuentes it is just vouching for subjective views of plaintiff - affidavit is just testing their views - just arguing the merits of the case.  Writ in Fuentes becomes almost automatic - subjective intensity - fault based standard is inherently subject to factual determination and adversarial input - standard for replevin ill-suited for preliminary ex parte determination.  
(b) Target of the LA hearing was whether the person was going to destroy the property - it is not argued on the merits of the case, it is only about whether the property will be kept safe during the course of the lawsuit.  

e) North Georgia Finishing v. Di-Chem:  ()

(1) No pre-judgment seizure of corp’s bank account – similar reasoning to Fuentes, account is lifeblood of corp.  

f) Connecticut v. Doehr:  
(1) Dealt with CT statute allowing for liens against real estate to satisfy potential judgments:  Ruled unconstitut., since very difficult to abscond with real property - very little chance that a person will damage or destroy it and no reason to impose this restriction unless you show some need for it - only if you have emergency circumstances.  
(2) Suit was really about how much P will be able to harass D during lawsuit.
IV. Principles of Channeling Litigation to Most Convenient Place – Venue

A. 28 U.S.C. §1391: General Venue Statue

1. Principles

a) Not as important as subject matter juris – based on administration, efficiency, and convenience of court.  

b) Venue can be waived – if D fails to bring it up as an issue it is automatically waived.

2. Diversity venue: §1391(a)
a) Residence:  

(1) Action may be brought in district where any D resides as long as all Ds reside in same state.

(2) Residence – whether or not it is the same as domicile depends on state.  If you have a house in two states, could be regarded to reside in either.

b) Venue is proper where events that gave rise to action occurred:

(1) Leroy v. Great Western United: Supreme Court identified reasons for venue statutes:

(a) Prior to 1966, venue was only proper in D's state of citizenship.  If P sought to sue multiple Ds in different states, then there might be no venue where entire action could be brought.  

(b) Congress closed the "venue gap" by adding provision allowing suit in district in which claim arose in 1966 statute.  

(c) General purpose of venue statute was to protect Ds against unfair or inconvenient trial location.

(d) Location of evidence and witnesses was relevant factor

(e) Familiarity of circuit court judges with relevant law 

(f) P's convenience was not relevant factor

(g) Only in rare cases should there be more than one district in which claim can be said to arise.  

(2) Bates v. C&S Adjustors:

(a) The new statute in 1990 does not require the best venue to be chosen.

(b) The difference that the notice was forwarded to address rather than mailed directly is inconsequential - standard does not focus on whether D has made deliberate contact (relevant to personal juris) but rather on location where events occurred.

c) Judicial district in which any D is subject to personal jurisdiction at time action commenced, if no other district.
3. Federal question venue:   §1391(b) 

a) District where any D resides

b) Substantial part where events at issue occurred.

c) Where any D may be found if no other district.  

d) Corporations will be subject to venue where they are incorporated or where they have substantial operations.  

e) Alien may be sued in any district.  

f) Forum selection clauses – will be bound by forum selection clause in contract.  

4. Corporate Residence:  §1391(c)

a) Corporations are residents of judicial district in which it is subject to personal juris.  If state has multiple judicial districts, has to be only districts to which it has min contacts.

B. Transfer of venue:

1. §1404: Transfer of venue statute:  

a) For convenience of parties and witnesses – may transfer action to any other district where it might have been brought.  Hoffman v. Blaski – can only transfer to where proper in first place.  

b) Law of transfer court will be applied in transferee court.

2. §1406: Transfer when venue is not proper in first forum.  

a) If court did not have personal juris, court could transfer case using 1406.  

b) Transferee court need not apply law of transferor court.  

3. Transfer does not go outside of judicial system:

a) Cannot transfer from state to state court.

b) Cannot transfer from state to federal

c) Only within same state or federal system.  

C. Forum non conviens:

1. Principles

a) Not based on statute, based on common law.

b) Different than transfer b/c transfer is outside judicial system – could be from state to state, or federal to foreign juris.  

2. Forum non v. transfer of venue:

a) Much more difficult to due than transfer of venue

(1) Similar to dismissal – case is effectively dismissed in US.  

(2) Bar is higher to apply it.  P has to bring a new case.  

3. Requirements

a) Piper- availability of other forum:

(1) Other forum is adequate alternative forum?

(2) Is there another forum that can try case?

(3) D has to agree to submit to juris in other court.

(4) Will the other forum take the case.

(5) D has to waive statute of limitations.  

b) Gulf Oil: balancing test of whether other court is better – look at private and public factors.

(1) Private: convenience, other litigation elements – location of witnesses and availability of compulsory process and docs.

(2) Public – which forum has most interest in forum, policy interests, administrative difficulties, imposing jury duty on community which has no relation to litigation – localized interest in having local issues tried at home.
V. Choice of Law

A. General Comments

1. Principles

a) Federalism concerns

(1) What differentiates US is b/c of heavy federalism concerns, we don't care if states have dramatically different rules about contracts, torts, etc.  

(2) There will inevitably be horizontal and vertical differences in law, so system will be much more complicated and not uniform.  If you are not going to achieve uniformity, then you have to figure out how to work out disputes between two different states about what the law should be.  

b) Horizontal choice of law – governing mechanisms:

(1) Full faith and credit clause

(a) Have to respect decision of other state - glue that holds system together.  (but of course in personam juris has to have been valid, since that is what triggers full faith and credit).

(b) Don't want a hostile climate.  Restatements of Conflicts 1 - series of hard-edged rules to tell courts where to defer of policy judgments of another state.

(i) Law where tort takes place is law that governs parties.

(ii) Place where contract was executed governs rights to parties in contract.

(iii) After an accident occurred in Ontario between two NY residents, court had to apply Ontario law since that is where accident took place.

(c) Restatement of Conflict of Laws - law of juris with largest grouping of contacts should apply.  

(i) Now many states use Restatement 1 and some use Restatement 2.  

(ii) You can see this under Allstate - that state with reasonable nexus to events can apply their law.  

(2) Due Process clause – in personam juris

(a) Threshold of in personam juris is usually higher than choice of law, so once you satisfy in personam juris, you've usually satisfied choice of law.  

(b) We've only see one case - Schutts, where there wasn't sufficient contacts for choice of law after applying in personam juris, but juris was applied to Ps rather than Ds.  

c) Vertical conflict of laws - conflict between federal and state policies

(1) Supremacy clause

(a) Analog of full faith and credit to vertical is supremacy clause.  Once federal gov't acts in area within its power, that act is supreme and has to be adhered to by the states.  

(b) If federal gov't doesn't have delegated power, then it doesn't get supremacy.  It is similar to horizontal conflict, where if state doesn't have in personam juris then it doesn't have power.

(c) Congress tried to pass statute regulating violence against women - Congress' effort was based on commerce clause - dislocation of employment market and economy, and Supreme court struck it down - that causation was too attenuated. 

(d) If Congress acts outside supremacy clause, then its acts are not entitled to power.  Vertical framework - fed judgments are supreme, but only in carefully identified areas.

(2) Source of Federal power

(a) Gov't powers generally come from constitution, Article I Section II - biggest area is the Commerce Clause.  So if the fed gov't wanted to pass uniform tort law based on commerce clause, it probably could.  

(b) So until power is exercised, states can continue to act.

2. Development of federal common law, Rules of Decision Act of 1789:  
a) Laws of several states shall be regarded as rules of decision in cases where they apply.  
b) Swift v. Tyson:

(1) Federal courts interpreted this to mean that they could use their own general common law where there was no state statutory law to guide them – contracts, torts, etc.  

(2) Swift also decided that for horizontal federal courts, federal courts will have same in personam reach as state courts.  The only difference is venue - can move people back and forth on that.  Long arm reach of fed court is same as state courts.
c) Problems created by Swift
(1) The federal general law violated the equal protection 14th amendment, since it gave federal judges wide latitude in determining what law to apply, and thus noncitizen Ps the choice of law through suing in federal or state court, since the law was often greatly disparate.

(2) It made state common law irrelevant, and encourage people or corporations to move or reincorporate elsewhere simply to create diversity for lawsuits – forum shopping.  Abuse of the federal general law provision was rampant:  lawsuits created diversity merely to avoid unfavorable state common law decisions (Black and White Taxicab).  

(3) Violated state sovereignty and federalism:

(a) There is no federal general law, and law applied should be law of the state, except in matters governed by Congress of Constit.  

(b) Federal courts do not have right to create state common law in state controlled areas like torts, contracts, etc.

(c) Distorts political process of states - somehow state legislatures have different dignity from state judges.

3. Philosophical Shift to application of state common law in diversity cases:

a) Swift (Story) (separate body of reason)

(1) Law exists as a separate body of Reason out there to be discovered - an eternal set of principles in human reason and justice that judges are struggling to find

b) Erie (Brandeis) (structural basis)

(1) Law and the power of determining are rooted in some document - the constitution, or some body of elected officials granted power by the consti to make law - Congress, or state legislatures having power through their constitution, or state judges interpreting and creating common law.  
(2) Brandeis says that there needs to be an institution or power to give law life, rather than there being general body of law and reason.  
(3) A state judge is licensed to make the laws by the political subdivision that elected it - no equivalent power of federal judge to make law. 
(4)  Federal judge's do not have common law authority, they only have statutory and constitutional authority.  All change in contract and tort law has to be made at the state level.
c) Source of substantive law under diversity cases is state law.  

(1) This was to ensure that proceedings would essentially be the same whether in state or federal court, since it was only the tribunal and not the law which was to be different.

4. Areas in which federal common law still applies

a) Disputes between states

(1) Water law, environmental problems, boundary disputes when there is no applicable statute.  

b) State v. federal government when there is no statute.

c) Overriding federal issue or concern 

d) When it intimately involves the foreign relations of the US.  

(1) Foreign relations and defense are two single most important powers of US, so who makes judge made rules - common law - to determine this.

B. Erie Analysis

1. Constitutional Right/state statute, policy, procedure

a) Federal policy will govern no matter what – supremacy clause

2. Federal Statute/state statute, policy, procedure

a) Federal statute will govern if Congress had authority to enact statute

b) This only happens in diversity action, since if you’re in fed court with federal question, federal statutes will always govern

3. Federal Rule/state law or procedural rule

a) Use Hand analysis to determine if it conflicts with state law

(1) Examine to see if conflict

(a) Courts will generally try to have them not conflict

(b) Federal Rules cannot violate Rules Enabling Act – requires that all Federal rules of civil procedure don’t violate state substantive rights.  

b) If no conflict between federal and state rules

(1) Court will apply state or fed rule depending on which is applicable – most likely the state rule.  

(2) Walker is good example interpreting no collision, and since federal rule didn’t apply, state law did .

c) If it directly conflicts, ask whether federal rule is valid.  

(1) Warren’s test in Hanna/rules presumptively valid:
(a) Federal rules are presumptively valid, and supreme court has never invalided a rule to date.

(b) Federal rule will apply if applicable and valid.  Most federal rules will not violate state rules, so they are usually applied.  

(c) Warren focuses on post-event behavior  - is post-event behavior, e.g. forum shopping, going to be egregious enough that we want to look at validity of federal rule.

(2) Harlan’s concurrence in Hanna/regulator of primary behavior: 

(a) Regulator of primary behavior

(i) Ability of states to have authority to fashion law that will function as a regulator of primary behavior.  
(ii) If someone is judged by rules and laws in post-event that were not the large regulator on his behavior pre-event, then in personam juris prevents that unfairness.

(iii) Allows state choice of law, statute of limitations, and substantive law, since it seriously governs pre-event primary behavior - the norm in the community.  
(b) State sovereignty and stake in regulating behavior

(i) What is really at stake is the fundamental judgment in federalism the power of states to make the law in certain areas.   
(ii) Erie is about preventing federal gov't from ousting state gov't to affect parties before event takes place - how will parties behave under the rule of law.  
(iii) Underlying in personam jurisdiction cases is that if it is unfair to ask litigator to comply with rules - when it would bring range of D's behavior within target area of a state.

(c) Problems with test:

(i) This test fails b/c in Byrd you are forced to make an empirical decision which courts are unequipped to make.  
(ii) While the Harlan test is much more intellectual and important, the Warren test is much more practical in real dealings for judicial efficiency.  
(iii) What reinforces these tests is they tend to have the same outcome when applied to these cases.
(3) Ginsberg’s test in Gasperini/Merger of two rules

(a) See if you can merge the two rules – make them not conflict and then apply them both.  

(b) Ginsberg applied the state law at the trial court level (consistent with fact finding and discretion of federal trial court judge), but prohibited at appellate court level (appeals court judge can only review based on abuse of discretion).  

(4) Interest balancing:  state procedural interest v.  federal system

(a) Apply Byrd countervailing interest test.  

(i) Weigh significance of state policy - state interest was just administrative, not weighty.  

(ii) Not outcome determinative, since judge or jury could come up with same outcome.

(iii) Countervailing federal interest is right to jury decisions – 7th amendment – more important than state’s rule of administrative convenience.  

(b) Whether outcome determinative ex ante (York).

(c) Uniformity can always be used as strong federal interest.  

(d) Hanna – federal interest is almost always weightier when it is codified in Federal Rule.  You don’t even really have to do Byrd test.  

4. Federal practice  (unwritten)/ state procedural rule (written)

a) Unwritten Rules: Klaxon, York, Byrd:  

(1) Outcome determinative - York
(a) Apply Erie analysis under those cases which either use outcome determinative 

(b) Usual test is outcome determinative 

(c) Apply what state law is, not what it ought to be (Klaxon)

(2) Balancing test -  Byrd
(a) Balancing analysis is very subjective, based on importance of rule to federal or state gov't.  

C. Case Law
1. Statute of Limitations

a) State:  York – state statute should be adopted.

(1) Reasons to adopt state statute of limitations:

(a) Federal courts have to follow state procedure when consequences affect outcome of case.

(b) Uniformity of outcome in state or federal court.  
(c) Length of Statute of Limitations indicates how seriously the state takes the underlying right.  
(i) If you think of law as a finger that points in you the street - very different depending on the power of the norm - greater the longer the statute of limitations. 

b) State:  Walker (and Ragan):  what tolls statute - state (service of process) or federal (filing complaint).  Marshall interprets there to be no conflict, so state law prevails.

(1) Interpreted to be no direct conflict

(a) Warren's test does not apply since there is no direct conflict between federal law and state law.  

(b) Marshall reads rule 3 so narrowly that he avoids the collision with the state policy - by reading rule 3 to say that commences doesn't mean commences for all purposes, that it only means commences for purposes of housekeeping for federal rules.  It is not meant to have external effect on parties' behaviors.  Reads rule narrowly b/c he wants to avoid displacing state policy.  

(c) He kind of makes Rule 3 disappear, and then once it disappears, then all you have is state rule.

(2) Regulation of pre-event behavior

(a) Length of statute of limitations has significant influence on pre-event behavior, so state law should govern.  

(b) You can't give the case longer life in federal rather than in state court - in Ragan state statute prevailed b/c it was integral part of state statute of limitations.

(3) Congressional intent

(a) There is no evidence that Rule 3 was supposed to displace state statutes of limitations, so Rule 3 does not affect tolling of state statutes of limitations.

(4) Inequitable administration of law

(a) Statute of limitations relate to D's substantive rather than procedural rights, so application of federal law would result in inequitable administration of law, and therefore it fails the Erie test.

2. Determination of fact by judge or jury

a) Fed:  Byrd:  Is whether an employee (for purposes of workman’s comp) a  contractor or employee decided by judge or jury– state law in SC used judge to make this determination but federal mandates jury.  

(1) State’s interest

(a) SC custom only reflects policy of administrative determination grounded on practical consideration that it had come to courts from court of Industrial Commission and courts were accustomed to deciding factual issues of immunity without aid of juries.

(b) SC custom appears to be form and mode of enforcing immunity from prosecution under Workmen's comp and not rule to be bound up with rights and obligations of parties.

(2) Balancing test

(a) The outcome of the case is not the only determining factor in deciding whether a federal court will follow state procedures, you have to balance it against the interests of the federal system, which is independent system for administering justice.  

(b) Use of a state law cannot alter an essential characteristic of federal system, which is distribution of decision-making between judge and jury.

(3) Federal interests

(a) Under 7th amendment, federal system assigns questions of fact to the jury – constitutional right.

(b) Likelihood of different result is not a strong enough factor to warrant disruption of federal system.  

(c) Federal judges have many powers granted that state judges don't have - to weight evidence and credibility of witnesses, discretion ot grant new trial, and division between judge and jury.

3. Choice of Law

a) State:  Klaxon:  Federal courts sitting in diversity must apply state choice of law rules in determining which state’s law to apply.

(1) Uniformity of application of state substantive law was biggest factor in decision.  

4. Service of Process, Rule 4(d)(1)

a) Fed:  Hanna:  Rule was designed to be used to control service of process in diversity cases and Congress did not exceed mandate in Rules Enabling Act nor exceeded constit bounds.

(1) Apply Erie test

(a) Ask whether application of rule would make so important a difference to character or result of litigation that failure to enforce it would unfairly discriminate against citizens of forum state, or whether application would be so important that it would cause P to choose federal court.  

(b) If not, then choose federal rule.  

(c) Erie was not invoked to void federal rule, but only to use state rule where no federal rule existed.  

(2) Federal rules presumptively valid (Warren)

(a) Federal Rules ensure uniformity and administration of legal proceedings and Congress is given power to create federal procedural rules.  

(b) If federal rule exists and Congress had power to create it, and it does not substantially conflict with state law, go with federal rule.  

5. Sanctions on appeals

a) Fed:  Burlington Northern:  Federal rule (Rule 38) applies $350 sanction, but AL state imposes 10% penalty on appeals.  Marshall uses Warren’s test to decide case.

(1) State’s interest

(a) AL wants to try to even out the justice - try to stop people from making frivolous appeals, since many Ds use this to try to squeeze Ps and get them to accept a lower settlement, since appeals take several years.  

(b) Should federal court be allowed to encourage appeal, when AL is trying to discourage people from appealing - protecting rights of Ps.

(2) Apply the Erie test

(a) forum shopping, fostering inequitable administration in courts (between out of state and in state litigants since home state Ds can't remove).  (Warren's test for unwritten rules).  

(b) Would not create inequity between Ps, b/c could choose state or federal court.  But for Ds, would create inequity between in state and out of state Ds, since in state would be stuck in state court with the different appeals structure.  

(c) This also would cause Ps to choose state courts over federal courts.  Would still probably find it as a procedural rather than substantive rule.

(3) Harlan test

(a) Would not affect primary behavior - attenuated series of causations.

(4) Walker test

(a) Does federal rule collide with state rule, or does state rule enhance or fill in federal rule.  

(b) This seems to be a manufactured collision - judging that it is procedural and then finding a collision to do away with state rule since principles of Erie don't require imposition of state rule.  

(c) Collision - intention for federal rule to occupy field and inconsistency with state rule.  Often what you have it overlapping rules - both could be read to imply same thing - how do you read them?  

(d) Could this state rule have been applied without a collision - perhaps only applied for frivolous, and federal rule only for non-frivolous...

6. Transfer of venue

a) Fed:  Stewart:  AL looks unfavorable on forum selection clauses, while federal law enforces forum selection clauses for venue transfer.

(1) Uses Warren’s test to decide outcome:  

(a) Federal statute covers dispute in question

(b) Represents valid exercise of Congressional power under constit.

(c) Congress intended to address issue at hand.

(d) If there is no federal rule of statute, then the federal judge made law has to meet the Erie test - to avoid forum shopping and inequity and administration of the laws.

(2) Federal interests

(a) 1404(a) was intended for district court to use discretion in transferring and use other factors to determine transfer of case - but not use state law to determine transfer.  

(b) Congress's instructions trump state law in this case.  Forum-selection clause should weigh in as factor in the way Congress intended it in 1404(a).

(c) Stewart still doesn't tell judge what to do in a 1404(a) situation with a forum-selection clause with conflicting state law - simply says that it is one more factor to be considered.  It actually is a huge blow to the effectiveness of forum selection clauses, since motions now are all made under 1404(a) and judge has power to deny or enforce clauses.
(3) Uniformity issues

(a) What is emerging now is exactly the problem people imagined - very dependent on federal circuit and federal judge - whether or not they enforce forum selection clauses or not...
7. Review of Excessive jury awards

a) Fed/State:  Gasperini:  NY enacted CPLR 5501(c) to give judges right to review excessive damages based on materially deviates rule.  Federal appeals courts cannot review questions of fact, only questions of law, so they cannot review jury awards under the NY standard.  Blended test:  fed trial court judge can use 5501(c), but appeals court can only review under fed abuse of discretion standard.

(1) 5501(c) is both substantive and procedural:

(a) substantive - materially deviates standard controls how much P can be awarded.

(b) procedural - assigns decision-making authority to NY appellate division.

(2) Retain state substantive law at district court level

(a) Federal courts cannot ignore the substantive part of 5501(c) - NY's check on excessive damages implicates twin aims of Erie - do not want significantly different damage awards based on whether case is in federal or state court - would affect rights of parties.  

(b) So state rule should be used by federal district court in determining jury award.

(3) Retain abuse of discretion standard at appellate court level

(a) Trial judges in federal court have broad discretion to order new trials or exclude evidence (but less that trial court judges in state case), but appellate court judges have far less discretion - can only overturn damages based on "abuse of discretion" and decide points of law, not fact.  

(b) Trial judges and juries have to be the sole fact finders in the federal system - large amount of power - trial judge can only make determination on jury verdict based on "shocked the conscience."  

(c) Like Byrd, application of procedural law at appeals level would disrupt flow of federal system and eliminate uniformity of federal system. 

8. Persistence of Federal common law

a) Clearfield Trust:  US failed to notify bank which had guaranteed check once they knew of forgery.  Does PA law govern right of gov’t to recover or does US law?

(1) Rights and Duties of US on commercial paper which it issues are governed by federal rather than local law.  When US disburses funds, it is using constit power.  Check was issued for services performed under Federal Emergency Relief act of 1935.  

(2) Issuance of paper is on vast scale and will commonly occur in several states - cannot practically apply state laws, since state law would subject US to uncertainty and great diversity in results for transactions which were essentially identical.  Swift v. Tyson stands as good rule for fashioning federal rules applicable to federal questions.

b) Lampf:  Determine whether state statute of limitations is applicable to private suit brought pursuant to 10(b) of Securities Exchange Act of 1934 or federal statute in SEC Rule 10b-5.
(1) When no applicable federal statute of limitations used by Congress, use state's statute. 

(2) When state statute of limitations is at odds with federal intent, then adopt federal law.  The federal law can borrow from other areas of federal law, but this is the exception.

(3) Case law governing whether to choose federal or state statute of limitations:

(a) When federal cause of action in diversity is very complex and covers many topics, adopting a federal statute of limitations allows for judicial economy and predictability.

(b) If a uniform period is needed, the question is whether state or federal law should govern.  A federal standard should be used if the litigation involves a multistate cause of action.

(c) If court does "Federal borrowing" to determine law, then feds must make sure that federal law is "closer fit" than state law.

(4) 10(b) was not originally intended for private claims, but the common law has created a private cause of action.
VI. Finality as Principle of Adjudication

A. Claim Preclusion or Res Judicata

1. General Definition

a) Merger/extinguishment of claim

(1) If a judgment is rendered for P, his claim is merged into judgment and claim is extinguished and new claim to enforce judgment is created.  

(2) If judgment is for D, claim is extinguished and nothing new created; P is barred from reasserting claim.  

b) Use of preclusion

(1) Federal courts sitting in diversity actions must apply state claim preclusion laws.

(2) Preclusion is not able to be used as a defense unless raised very early in litigation.
(3) Preclusion will only apply if first adjudication was “on the merits” & the court had subject matter juris.

(4) Preclusion is absolute, even if the system got it demonstrably wrong - it doesn't change preclusion in any reason.  The only way you can raise the curtain is because of conscious fraud in one of the parties.

c) 3 prongs of stability in system:

(1) Preclusion is only broad enough to cover parties that were in the dispute - litigated the issue.  

(2) Stare decisis- once issue has been decided in a court, courts are bound to follow it.

(3) Adherence to Tradition.  

(a) Surpreme Court has nine members simply b/c it is traditional - operates on rule of four - needs four votes for court to take certioria - is just pure tradition.  

(b) Just notion that you do not change tradition unless there is a compelling reason.  

d) Types of stare decisis

(1) Hard stare decisis

(a) Issue can never be reconsidered and was binding on all lower courts.  

(2) Soft stare decisis

(a) Rule of ought rather than must.  Don't have to follow earlier cases, but should.  

(3) Hierarchical stare decisis

(a) Lower courts have to follow decisions of higher courts, but it's not stare decisis - more of just orders.

(4) Horizontal stare decisis

(a) Circuit courts and supreme court feels bound by their own decisions.  Some courts in other countries do not use it (noticeably Latin America) b/c it feels like it is too inflexible - does not allow judges to make up their own minds, but it ends up having less power b/c it is less predictable.  But in common law practice, it is the key to the power of the judiciary.  Once the judiciary has spoken, that rule is fixed in a very strong way and is only changeable through legislation - norms are laid down that govern the rest of society. 

e) Variations in “hardness” of stare decisis:

(1) Constitutional cases

(a) Could be the softest of all stare decisis, since it can't be fixed in any other way - can't amend constitution.  

(b) If court has gotten it wrong, then they should be freer to correct their interpretation.  

(c) Could be theory that cases that grant constitutional rights should be much harder to overturn that cases that curtailed constitutional rights.

(2) Statutory cases

(a) Least likely to be overruled, since court essentially enters into dialogue with legislature.  

(b) Legislature has capacity to say that it was not what they wanted - they can overrule construction of statute if court gets it wrong.  Court should be highly unlikely to overturn statutory precedent.

(3) Common Law cases

(a) Hard stare decisis is really impossible, since law could not grow.  Have to think about how bad past precedent has to be until you get rid of it.  

(b) Common law rules can be changed by judges since it is made by judges, but rule is always subject to be changed by legislature. 

(c) When can people's reliance on common law be broken, since how do people abide by common law if judges are changing it.

2. Theories of claim preclusion

a) History of common law court claim system:

(1) Medieval system

(a) Writ system - in common law system, people would buy one writ (ticket) to the Lord's court to decide their case.  There were 9 different writs that you could buy (replevin, trespass, etc.).  

(b) Claim->Theory (writ sold)-> Adjudicated by court->Judgment (all you have left of claim).

(i) Claim has either merged into judgment or is barred by judgment.  

(ii) At common law you could buy another writ and try again - and from this model it is how you begin to define claim.  

(iii) In medieval times, claim was theory of recovery - what writ you chose to seek recovery.

(2) Modern system

(a) Under Federal Rules (1938) writ pleading gave way to notice pleading - you just narrate problem, don't have to specify theory of recovery prior to litigation.  

(b) Claim preclusion stopped being theory based and started being fact based and at that point, why let someone back a second time since they didn't have to choose a writ.  

(c) What the modern conception is of claims is from theory to fact based - is a function of change in pleading rules.

b) What is a claim?

(1) Principles

(a) Is an Article III case the equivalent of a claim?  
(b) Does it go to whole notion of broad set of facts like in Gibbs?  To determine claim you could also look at liability facts - are they the same.  
(c) Claim preclusion is meant to prevent unexpected occurrence of issue preclusion.
(2) Transaction Test (Mathews v. NY Racing Assoc.)

(a) Claim is group of facts limited to a single occurrence or transaction without particular reference to resulting legal rights - facts surrounding occurrence which operate to make up claim, not legal theory upon which plaintiff relies.

(b) Same facts

(c) Same witnesses

(d) Same evidence

(e) Expectations of parties can also determine scope of prior judgment - if parties think of transaction as series of discrete transactions or as a single running account.

c) Claim preclusion as a door closing mechanism

(1) Claim preclusion is a door closing mechanism - enforces broad view of case, and creates greater risk of person not being able to litigate all of their claims without them knowing it.  Could also make every lawsuit larger and more cumbersome - put everything but the kitchen sink in since "use it or lose it".  
d) Compulsory counterclaim theories

(1) Federal court have compulsory cross-claims - against P, but not between Ds.

(2) The argument in favor of it is judicial efficiency - to eliminate the second case.

(3) Should the law set up a situation where two Ds have to fight against each other instead of against P - work up a set of rule where co-defendants have to be afraid of each other b/c of claim and issue preclusion issues.  All Ds must fight with each other b/c of claim preclusion rules - single determination arising out of same transaction.  Or that any findings of fact that have to deal with negligence w.r.t. two Ds are issue precluded in second case.  Tough policy decision to make.    

B. Issue Preclusion or Collateral Estoppel

1. General Definition

a) Judgment decides for all time any issue actually litigated in suit.  A party who seeks to re-litigate issue is collaterally estopped from doing so.  

b) Requirements for issue preclusion to function

(1) Issue must be same as one that was fully and fairly litigated

(a) Has to be used upon same claim or demand

(i) There is a difference in effect of judgment as bar or estoppel against prosecution of second action upon same claim or demand and its effect as estoppel in another action between same parties upon different claim or cause of action.  Only former bars subsequent action.

(2) Must have been actually decided by first court

(3) First court’s decision on this issue must have been necessary to the outcome in the first suit

(4) Mutuality – party bound by preclusion must have been party to original suit

(5) Examine constitutional rights of parties

(a) 7th Amendment – right to jury trial.  Supreme Court has held that 7th does not guarantee relitigation before a jury if the issue has already been litigated fully in equitable action.

(b) Due Process: 5th and 14th amendments - Cannot be used against non-parties to suits

2. Offensive and Defensive Collateral Estoppel

a) Offensive Collateral Estoppel (non-party Ps against party-Ds, where P won)

(1) Offensive use against absent Ds or Ps

(a) There is no issue preclusion of an absent D party – you can only use it offensively against Ds who were parties to first case and had full and fair opportunity to litigate.  

(b) So if you want a guaranty of uniformity, then you broaden the action by bringing as many people in as possible instead of risking multiple adjudications.  

(c) Tendency among courts now to find issue preclusion against co-Ds or 3rd party Ds were findings of fact as to negligence have already been found in first case.

(2) Offensive use by new Ps against present Ds

(a) But a new litigant who was not party can use collateral estoppel offensively in a new federal suit against party who lost on decided issue.

(3) Trial courts should be allowed discretion to determine whether it should be allowed. (Parklane)

(4) Incentive Effects

(a) Offensive collateral estoppel encourages wait and see to see if other Ps prevail, but does not promote joining in suits.

(5) Unfairness

(a) Different Damage Awards

(b) Different procedures (D did not choose forum)

b) Defensive Collateral Estoppel

(1) Principles

(a) Allows non-party Ds to use first judgment against P to protect themselves from further suits by original P (Blonder-Tongue).

(b) Cannot be used against non-parties to suits

(2) Incentive Effects

(a) Defensive collateral estoppel promotes economic efficiency by forcing P to join all Ds

3. When should issue preclusion apply in cross-forum situations?

a) General issues

(1) Compare quality and nature of fact-finding.

(2) Compare procedure and due process (rules of evidence, discovery, pleading, etc.).

(3) The basis is of cross-forum preclusion is old statute - 1738 - full faith and credit act - that such acts of state court shall have same full faith in credit in every court.  Outcome is similar to Erie in that it looks down to state courts to determine what they would have done - adopt what state courts would have done as their own rule.

(4) Other potential leaps to determine when issue preclusion is appropriate

(a) Within single forum, movement from one branch to another, from one federal system to another.

b) √  Administrative proceeding to judicial – TN v. Elliot:  

(1) Does this violate the 7th amendment?  The trend has been to move toward using administrative determinations as issue preclusive.    

(2)  If 1738 expanded  to ALJ rulings, then since state courts give it preclusive effect then federal courts have to give it preclusive effect as well.  

(3) States vary in how much preclusive effect they give ALJs - depends on how much the procedure and the quality of the fact-finding resembles judicial process with due process.

c) !  Criminal Sentencing to civil adjudication – SEC v. Monarch Funding
(1) Issues determined in criminal sentencing are presumptively non-preclusive b/c quality of procedure between case 1 and case 2 are fundamentally different because of differences in rules of evidence and fact-finding – criminal sentencing rules of evidence are much looser.     

d) √  State to federal 

(1) Congress has specifically required all federal courts to give preclusive effect to state-court judgment whenever courts of state from which judgments emerged would do so.  Most states grant issue preclusion - movement is toward preclusion.  

(2) For federal question proceedings, look to two questions:

(a) Whether state claim preclusion bars federal suit (it would usually not, since prior juris competency rule means federal court gets juris since no claim preclusion for claims beyond court's juris)

(b) Whether federal statute contains an exception to 1738.

(3) Civil rights violations: 

(a)  Do federal courts have special role in protecting civil rights?  Argument is to allow issue preclusive effect in these proceedings is to weaken federal courts to carry out function of determining constitutional violations.  

(b) Essentially state courts are given much more power to adjudicate constitutional violations in criminal proceedings.  Supreme Court says that it is within Congress's power to determine when there is no cross-preclusion and over what federal courts have exclusive power. 

4. Actually litigated requirement

a) Compulsory v. permissive counterclaims

(1) State common law

(a) Many states do not have compulsory counterclaim laws

(b) If you stay passive, in a common law juris, you don't have a D's claim preclusion problem.  

(c) If you raise half your claim and not the rest, then you run into problems.  

(2) Federal rules:

(a) Federal Rule 13 says that you have to file crossclaim against P if it rises out of same base transaction/claim then you must file a counterclaim.  

b) Compulsory intervention

(1) Court has refused to enforce compulsory intervention

c) Findings not necessary to verdict

(1) Immaterial to verdict cannot be used as issue preclusion.  

(2) Kind of imported same theory of stare decisis for judgment to facts - only facts and issues that are material to judgment can preclude issue - use same rules to determine stability of jury verdicts as judicial decisions.  

(3) There is a category of extraneous decision making - dictum in stare decisis but no word for it for facts as for law.

(4) If no precise point can be shown in earlier litigation - the reasoning behind the judgment and the material facts, then the entire judgment can be re-litigated.

5. Indemnity Circles

a) Claim against tortfeasor and insurer are not required to be joined or filed as single claim

(1) Neither obligor is representative of the other, so judgment against one is not preclusive against other

(2) Release of one does not release the other

(3) One obligor may be immune fro suit while other is not – different statue of limitations

b) Still in sense of collateral estoppel represent single claim

(1) Same liability issues:  loss, damages, and issues of fact and law

(2) Substantive legal basis for vicarious liability is based on fact that injured person should have additional security for recovery of loss – mean that insurance company should have to pay up

(3) Anomalous results if he files two suits mean either tortfeasor or insurer is wrongly holding the bag

6. Non-Party Preclusions

a) Interests sufficiently represented by persons in suit, or persons in suit had active (although non-party) role in suit

b) Virtual representation in class actions

c) Formal relationships between persons – guardian and child, fiduciary, assignee/assignor

C. Case Law

1. Split Claims - Permitted or Denied

a) !  Auto-accident with personal and property damage:  Rush v. City of Maple Heights
(1) Claim was precluded from being re-litigated since personal and property issues should have been handled in same case.  CNOP was the same.  

b) !  Series of installment payments on car:  Jones v. Morris Plan Bank of Portsmouth
(1) Note was satisfied in manner contracted, since sole purpose of contract was to secure payment of note.  The contract had thus served its purpose and ceased to exist, and therefore title to car was no longer retained, but passed to P and was his property when D agent removed it.

(2) The note and sales contract were one cause of action, when the sued upon condition was paid, the contract ended.  Have to look at facts to determine this - whether it was identical evidence necessary to maintain an action upon all of the installments.  Since all installments matured at time action was begun, those not part of action are now barred.

c) √  Continuing breaches on single contract

(1) Can spawn multiple causes of action if the party sues for damages yet wants to continue performance of contract.

d) √  Debt with series of notes or bond with number of interest coupons:  

(1) An action on one of notes or coupons, even if others are due, does not bar subsequent action on the others - each matured coupon is separable promise with separate cause of action.

e) √  Indemnity action by insurance company

(1) Separate claim from original claim of injured parties – can be handled in separate case.

f) !  Compulsory counterclaim rules (defense preclusion), Rule 13(a):  Mitchell v. Federal Intermediate Credit Bank
(1) Facts are the same as prior case and a party in a prior case,  D is required to cross-claim based on the same set of facts.  

(2) Court looks at a transaction oriented approach to decide if the claim is precluded - P attempted to split cause of action - use one as a defense and one as a claim for new case.  Since it was the same transaction, his current claim is precluded.

(3) Defense preclusion does not apply in state court systems in which there is no compulsory counterclaim rule.  Even when there are rules, they often contain express exceptions.

(4) Rule 13(a) does not require parties to include claims that already are pending in another suit, as well as in suits in which no responsive pleading was filed b/c action was terminated by default, settlement, or dismissal on motion.

g) Multi-theory actions

(1) !  Mathews v. NY Racing Assoc.:  different theory of false arrest and prosecution (instead of battery)

(a) P cannot be permitted to splinter claim into multiple suits - does not get another day in court simply by giving different reason for recovery of damages.  P is estopped directly and collaterally from maintaining action.  Courts must provide beginning and end to litigation.  This may cause P to unknowingly forfeit parts of his action by failing to raise them.
h) !  Teacher suing for reinstatement of position under 1st amendment and under wrongful termination – gets injunction issued for reinstatement.

(1) Entire claim is now merged into judgment - the injunction.  Claim preclusion causes this to lose.  Lawyer could have used pendent juris to try it in federal court and could have gotten injunction.  

(2) OH supreme court decides that they are two different claims - case for pendent juris becomes claim - notion of expansion theory of case in Gibbs - opens door to courthouse to litigate entire group of matters in one place - allows for efficiency with a broad definition of claim.

(3) Could determine that liability needed to prove state claim has to do with notice.

(4) Liability for first amendment claim is whether there was wrongful termination - whether exercising free speech can be grounds for termination.

2. Issue Preclusion – Actually litigated

a) !  Rios v. Davis:  D was sued in original car accident action and brought in P (Rios) a 3rd party D.  Jury found all three negligent, and then in second case Rios sued Davis.  But verdict in first case became dicta since it was not immaterial given that P was contrib. neg.

(1) Since this is not a compulsory counterclaim juris, the first finding of negligence in Rios was not material to the judgment, since Popular was found contributory negligent.  

(2) Since Rios was brought in as third party D, jury verdict in this case was a kind of dictum, since at this point Rios' negligence was moot.  

(3) If Rios in first case had made counterclaim, then jury verdict as to Rios would have been necessary - material to judgment and binding as issue preclusion for a second case.

b) !  Cromwell v. County of Sac:   P sued again to collect value of fraudulent bonds, claiming that he had proof that he had obtained bonds legally, which he had not offered in first trial.

(1) Issue preclusion only applies to what was matter alleged by party and upon which recovered proceeds which creates estoppel.  

(2) There is a real issue of claim preclusion in this case, although no issue preclusion was found.  

(3) P had to prove he gave value for bonds before he can collect.  Since first judgment was rendered based on lack of evidence, P should be allowed to introduce evidence in separate suit since it would be materially different facts that weren't actually litigated.

c) !  Russell v. Place:  There was a lack of evidence about what details of patent had actually been litigated in first suit to render it valid or invalid.  

(1) Record of action does not show the nature of the infringement or the details.  The record doesn't show which particular step in leather process was sued upon in prior action, and since patent may be valid for one claim and not valid for others, certainty which is essential to its operation as an estoppel does not preclude Ds from contesting infringement in this suit.

3. Issue Preclusion - Cross-forum 

a) √/!  Administrative proceeding to judicial – TN v. Elliot:  Case involving allegations of race discrimination to U Tenn.  Administrative law judge hears the case and makes finding of no race discrimination since U TN part of state system.  Then employee goes into federal court and makes a Title VII and § 1983 claim.  D raises fact that ALJ found no discrimination and finding of fact is binding on federal judge.  

(1) !  Title VII:  Supreme Court rules that Congress in Title VII intended a statutory override in employment discrimination cases - wanted federal courts to have full fact finding power.  

(2) √  § 1983, no finding that Congress wanted § 1983 to be exception to issue preclusion, so ALJ finding under § 1983 is issue preclusive in federal court in the same way that it would be in state court.  

b) !  Sentencing to adjudication – SEC v. Monarch Funding:
(1) D is essentially begging court for mercy - cannot take an aggressive posture during sentencing b/c if you annoy judge he will come down harder on you.  So the adversarial process is not really working during sentencing since D is not usually objecting to most evidence presented.   No issue preclusion.

c) √  State to federal when federal case involves constitutional issues brought up in state criminal case -   Allen v. McCurry:  Unreasonable search and seizure during arrest, § 1983 violation.

(1) But do criminal proceedings match up sufficiently with federal civil proceedings - is it qualitatively the same.

(2) § 1983 does not allow for relief of claims solely based on erroneous state court decisions.   Congress did not intend to restrict issue preclusion with § 1983.

(3) P has no right to have 1 hearing for each federal claim in federal court - state court can hear federal § 1983 issues.  There is strictly a federal remedy for § 1983 claims in 3 circumstances:

(a) where state substantive law was facially unconstitutional

(b) where state procedural law was inadequate to allow full litigation of constitutional claim

(c) where state procedural law, though adequate in theory, was inadequate in practice.

4. Persons bound by Preclusion – Mutuality Required?

a) √  Ralph Wolff & Sons v. New Zealand  (fire in candy factory, P 12 suits b/c 12 ins. Policies, consolidated first 10, but last 2 are still different suits)

(1) Splitting of claim

(a) Case 1 is claim preclusive on Case 2 b/c it is an effort to split claim - then they could even save any money.  

(b) Claim is based on single fire, single transaction.  But most courts will reject this since there is essentially a different claim against each company.  

(2) Issue Preclusion

(a) Loss was already decided by jury verdict.  No reason to relitigate jury verdict.  

(b) The argument against this would be that companies never had chance to litigate about loss - defendants didn't have their day in court.  

(c) But in this case the Ds tried to use issue preclusion defensively, and create effectively one-way preclusion - that D could use preclusion defensively, but P could not use preclusion offensively.  

(3) Mutuality

(a) This is the essence of mutuality - can't seek to be benefited by mutuality unless both parties are bound.  Mutual acceptance of risk.

(b) Ds could not be burdened by first case since they were not parties, but P could be since he was a party - this is not meeting mutuality so there is no one-way preclusion.  

(4) 2 ways in which to break mutuality constraints:

(a) P should be precluded even though D isn't

(i) Break mutuality in this way since P has already litigated. 

(ii) In this case, if mutuality is broken then P carries judgment around with him no matter what forum, what parties, what court system - breaks down in a big way.

(b) Two-way street – P& D are both precluded

(i) For this argument you could say that issue has already been litigated by similar parties with similar interests - treat it as a virtual link - that constructively Ds were represented by other insurance parties since they had similar interests.  Just look at parties - their competence and motive.  

(ii) But this violates due process for Ds that did not have their day in court

b) !  City of Anderson v. Fleming (slip and fall on sidewalk, creates indemnity circle exclusion to mutuality requirement)

(1) Case 1:  P v. contractor

(a) Someone slips on a street and slips and sues contractor - verdict for D.

(2) Case 2:  P vs. city

(a) Relationship between city and contractor was primary and secondary tortfeasor, liable under respondeat superior, but liable party is contractor.  

(b) So if city were found liable, city could sue contractor through indemnity.

(c) This is the first indemnity exception to mutuality - that although city was not party to first action and therefore not strict mutuality they were virtually present through subrogation.

(3) Case 3:  City v. contractor

(a) If city were to then sue contractor, contractor would effectively have lost value of first judgment.  Then if contractor wins, city loses its indemnification rights.  So there is essentially no way that case 3 can be decided justly.

(4) 3 ways to deal with this indemnity circle problem:

(a) Case 1 - make city necessary and indispensable party.  Question - will there be a case 3 that cannot be decided justly.

(b) Don't allow case 2 - break mutuality and say that it’s the same claim and therefore it's precluded.

(c) Use issue preclusion to say that material issue was decided the first time and that P is bound by it.

c) !  Bernhard v. B of A (elderly woman signs over money to caretaker, niece sues bank after losing first case in probate court)

(1) Bank wants case 1 to preclude case 2, mutuality problem since bank was not a party first time.  If the finding in the first case had been theft rather than gift, so argument is if bank can't be precluded (if ruling had been theft) then daughter can't be precluded.

(2) Judge cites the indemnity circle cases as essentially breaking mutuality, since it is very similar.

5. Defensive and Offensive Collateral Estoppel

a) Blonder-Tongue Lab v. Univ. of ILL (patent case – allowed for offensive collateral estoppel by new Ds once patent declared invalid)

(1) Problems with old patent case (requiring mutuality)

(a) Cost of patent litigation very high

(b) Statutory presumption in favor of patent holders forced Ds to settle

b) Parklane Hosiery v. Shore (SEC & stockholders both filed suits alleging improper proxy statement, Ps in private suit wanted to use offensive collateral estoppel)

(1) Wrong incentive affects

(a) Private P could not have joined in first suit.

(2) Unfairness

(a) Ds had strong incentive in first case to litigate lawsuit against SEC vigorously

(b) Judgment in commission action no inconsistent with any previous decision.

(c) No procedural opportunities available to D that were unavailable in first action that might cause different result. 

(3) Constitutional Rights

(a) No violation of the 7th amendment – meant to be flexible, law of collateral estoppel does not mean every fact needs to be tried by jury.   

(4) Arguments against estoppel

(a) Differing outcomes/motives of cases

(i) The money is in case two - the first case is only about their reputation.  
(ii) The second case is a large class action - the act of issue preclusion in case two - nonmutual collateral estoppel

(b) Incentive effects

(i) First case has an enormous practical consequence - lots of pressure on Ds in case 1 to do anything gov't wants as price of avoiding actual adjudication, then there's no preclusion in case 2.  
(ii) The nonmutual collateral estoppel creates enormous pressure on D to use one of those nolo contendere which doesn't have any preclusive or evidentiary effects on second case.  
(iii) A consent decree has all the force of a court order, but doesn't have any issue preclusive effect on case 2.  
(iv) But this pattern of a case with no economic consequences followed by a case with enormous consequences is common for nonmutual collateral estoppel.
c) Settlement cases (settled before verdict) (GM seatbelt case)

(1) In limine rulings lacked finality required for preclusive effect

d) Conflict with prior adjudication/errors (Jack Faucett & Lytle)

(1) Inconsistency undermines court’s confidence in correctness of prior decision

(2) Error in evidentiary ruling was serious obstacle to offensive issue preclusion

(3) Error in dismissal of claim (and hence loss of right to jury trial, since claim dismissed was entitled to jury determination) means relitigation.  Relitigation is only means of correctly error, since judicial economy remains insufficient basis for departing from right to jury trial.  

6. Binding Non-Parties

a) In re Multidistrict Civil Actions Plane Crashes (plane crash – judge tried to enforce issue preclusion of all issues litigated in first case)

(a) Ps had not personally litigated issue of Tann’s liability – estoppel cannot be used against non-party.  

(b) No man’s right should be prejudiced w/o an opportunity of defending it.  

b) Martin v. Wilks (white firefighters suing city on consent decrees)

(1) Case I:  Black employees v. City:  

(a) Violations of 14th amendment, 1983.  City used Supreme court decision that to use these claims you had to show that the gov't entity had intentionally discriminated.   

(b) Then the cities would get consent decrees through negotiations that would carefully restructure workforce on affirmative action grounds.  

(c) Major consequence would be looking into the future to provide for affirmative action in hiring to desegregate the workforces.  It was almost always done by consent decrees, since city was petrified of case 2, by all people who had been injured for damages.  

(d) Real group that is paying for the trials - the whites - the seniority and their pay that is being meted out to settle the case.

(2) Possibilities for getting res judicata

(a) The judge should have probably said that they were an indispensable party - that they had to be named as Ds so that they could assert their rights.  

(b) Both sides chose not to do that - they didn't want to intervene from Rule 24 - since the white workers didn't want to take a chance that issues would be preclusive - and the city didn't want them in the case since they never would have signed off on consent decree.

(3) Compulsory intervention

(a) No duty of intervention

(b) Burden of joiner of parties should bring all necessary parties to table, not compulsory intervention

(4) Consent decree ineffective as res judicata unless all consent

(a) Voluntary settlement – consent decree – cannot settle conflicting claims of another group of employees who do not join in settlement, even if second group is party to litigation.

VII. Multi-Claim and Multi-Party Litigation

A. P Joinder of Claims (Rule 18)

1. General

a) Reverses 200 years of bad practice where you could only litigate one type of case – one of 9 tickets (common law writs).  

b) It is a complete license to join any claim you want in single action.  

c) Limitations on joinder of claims

(1) Common law claim preclusion – situations in which you have to join certain claims.  

(2) Subject matter juris – still need it for each claim.  

(a) Puts pressure on federal question, diversity, or supplemental juris to add on claims to federal case.  

(b) 1367 now becomes very important since it gives you statutory way of hooking on claims to base claim. 

B. Counterclaims (Rule 13(a)(b))

1. General - common law claim preclusion.

a) (a): Adopt broad fact based conception of claim and create compulsory counterclaims.  

(1) If the claim is part of the same transaction or occurrence, then it should be litigated in same case.  

(2) Does transaction/occurrence mean the same thing when we’re opening up the court – do we use the same test as when we close the door – using claim preclusion to prevent another case.  

(3) This may also put a lot of pressure on 1367 – has to have a subject matter base for everything – sometimes it will be supplemental juris since it is part of the same case – but is case the same as transaction or occurrence.  

b) (b): Permissive counterclaims – give to D same options as Rule 18 gives to P.

(1) Some things that D must join, and everything else he may join.  

(2) The other claims don’t have to have anything to do with transaction, but the federal court has to have subject matter jurisdiction.  

C. Cross-claims (Rule 13(g))

1. Rules

a) No Compulsory claims between co-parties

(1) No compulsory cross-claims – not to force people on the same side to fight with each other and diffuse energy and resources rather than acting in concert.  

(2) But lawyers will always file cross-claims b/c of issue preclusion. 

b)  Same transaction or occurrence

(1) No juris has a permissive cross-claim rule that would parallel rule 13(b) or 18.  

(2) Cross-claim rules in federal court must arise out of same transaction or occurrence.  Theoretically, a cross-claim is always a door-opener.  As long as there are no compulsory cross-claims, there should be no door-closing (but of course with issue preclusion, there effectively are).  

c) Issues 

(1) Do you want to make this compulsory – compulsory intercine warfare.  

(a) Most districts do not make this compulsory – do not force Ds to split by fighting among themselves and common law does not make this compulsory either.  

(2) Subject matter juris over cross-claims – what should be permitted.  

(a) Every claim needs to have its own subject matter juris defense – can only bring cross-claim if it arises out of same transaction of base claim – confining them to those which have a 1367 base.  

(b) Cross-claims unrelated to basic lawsuit are not permitted.  

D. Permissive Joinder of Parties (Rule 20)

1. General

a) Can join any person you want in connection to claim as long as that person has something to do with transaction or occurrence you’re suing on. 

b) Theory is to avoid whip-saw adjudications, where after verdict is rendered, losing party is immediately sued by another party.   

c) Restrictions: 

(1) Subject matter jurisdiction (in diversity lawsuit, each party has to be diverse) 

(2) In personam jurisdiction.   Allows you to join as many people (alternative parties) as you think you have a claim against even if there questions as to the guilty party – don’t have to name the particular guilty party. 

(3) (b) Court has discretion to order separate trials if hardship to P against whom the new party asserts no claim and if P asserts no claim against new party. (e.g. if dispute solely between Ds)

E. Necessary and Indispensable Parties (Rule 19)

1. Necessary Party

a) Someone you must bring in if you can – judge makes determination to bring the party in if possible based on adequacy of adjudication and possibility of collateral attack – subsequent suits.

b) Persons can be made involuntary Ds or Ps.

c) If venue improper, necessary party can be dismissed.

2. Indispensable party

a) The judge can choose to dismiss the case if he determines an indispensable party is missing. 
b) Rule 19 arguments are often used to stop lawsuit – a strategic reason to look for indispensable parties.  

3. History

a) In an earlier era with rigorous definition of juris, diversity, and citizenship, the difference between necessary and indispensable party was crucial.  

b) Expansion of definitions juris(corporations can be sued wherever they do business, minimum contacts, long-arm) have made this less of a problem.  

4. 4 factors that influence decision

a) P’s interest in having forum

(1) If there’s no place where you can file the suit due to indispensable parties, then due process dictates that you must allow case w/o party.

b) Interest of in court Ds/Adequacy of judgment:

(1) Dominant interest is usually lurking out there some out of court person or threat who is going to nail in court D at some future time and in court D is not going to be able to use judgment as preclusive b/c out of court threat isn’t bound by judgment.  

(2) Especially problematic when D is being sued for certain some of money that another person claims as well, so D may end up having to issue double payments if it is not settled all in one case.

c) Out of court Ds:  

(1) Are there people out there who are going to be hurt by judgment in a way that is unfair so that judgment shouldn’t go forward w/o them.  

(2) Out of court person can’t be precluded, but the practical consequences of judgment may be so dangerous that it would be mistake to let it go forward.  

(3) The most obvious would be when litigation is about a fixed sum of money, so when out of court people bring second case, sum of money is going to be gone.  

d) Public interest in efficiency, finality, avoiding inconsistency and avoiding appearances of injustice in system.  

F. Impleader –3rd party Ds(Rule 14)

1. General

a) Restrictions

(1) Subject Matter Jurisdiction

(a) There are no subject matter questions, since supplement juris is basis – derivative liability.  But you have to make sure that there is derivative liability for Rule 14 to be applied.

(2) In personman juris

(a) Rule 14 and 19 rule allows you to serve someone 100 miles from courthouse even if you wouldn’t have in personam jurisdiction – 100 mile bulge.  

2. Principles

a) Key to rule 14 is that D has theory of recovery that says that 3rd party D is going to be liable to me if I pay anything to D.  

b) The risk is that D will get whipsawed – second trial may come out inconsistently.  Rule 14 rectifies this situation to permit anticipatory joinder.

3. History

a) In common law this was often not permitted b/c of rightness, since it was anticipatory – too early to bring in 3rd party b/c they may not have to indemnify.  

b) This is probably why they didn’t bring in the 3rd party Ds in Shields.  

4. Effect  

a) May mean that P may only consciously sue those Ds with whom they have diversity.  

b) It forces D to either sit still and try to use Rule 19 for dismissal, or use Rule 14 to bring in other parties.  Rule 14 is covered by ancillary (supplemental) juris.

c) Kroger – you can’t have P sue 3rd party D directly.  But in Kroger, D brought 3rd party D as alternative tortfeasor, and is alternative tortfeasor proper D to bring in under Rule 14, since Rule 14 should just be used for derivative liability, not direct.  But involuntary 3rd party can make counter-claim against P.  But what about compulsory counter-claim (and therefore no manipulation), does Kroger apply?

G. Interpleader- in rem adjudication(Rule 22)

1. History

a) End of the trail for in rem jurisdiction ways of expanding civil action to effectively dispose of everyone who has a claim about a particular piece of property.  

b) Generation of artificial risk – court summons everyone with interest in that res to avoid inconsistent adjudications.  

c) Shaffer enormously complicates theory of interpleader, but it says that reach of court in quasi in rem case by minimum contact rule, so merely having an asset in the court isn’t a guarantee that you can grab everything – still think through whether you have adequate power over absent Ds.  

2. Principles

a) Persons having claims against P may be joined as Ds and required to interplead when their claims are such that P is or may be exposed to double or multiple liability.  

b) Conceptualize action as lawsuit between the stakeholder and all claimants.  

c) In rem v. in person view of interpleader

(1) You can think of it as straight individual series of actions in personam, or it is pure in rem – it itself is what creates juris, and as long as there is adequate notice (Mullane) you can bind everyone. 

(2) Or some cryptic middle position where it is quasi in rem.  

(3) But  class actions have kind of obliterated the need for complex interpleader action.  

d) Interpleading Intangible objects

(1) What about interpleading intangible things – like unliquidated tort claim, Colorado river, bankruptcy (massive interpleader).  

3. Limitations

a) What you can interplead

(1) Cannot be all-purpose bill of peace – tail cannot wag the dog – small amount of money in insurance fund cannot enjoin all the other liability suits in complex tort litigation.
(2) Unliquidated tort claims are too vague and intangible (held ok in Pan Am, not in Tashire)

b) Scope of court’s power

(1) Trial court’s power extends only to suits concerning property held by stakeholder and deposited with court (Tashire).  

4. Statutory Interpleader (§1335)
a) Equity Requirements

(1) Has to or will be two or more claims against property.  

(2) Commenced by stakeholder by depositing money or bond on property with court.
(3) Can still file claim to property in court – does not have to be “pure”.

b) Diversity

(1) Amount in Controversy:  §1335: Stake at issue need only be greater than $500
(2) Diversity:  Need only be two or more diverse claimants (Haynes)

c) Venue

(1) §1397 – permits venue in any jducial district in which one or more claimants reside

d) Service of Process

(1) §2361 – permits nationwide service of process

5. Rule Interpleader (22)
a) Equity Requirements

(1) When stakeholder might be exposed to double or multiple liability.

(2) Stakeholder does not have to deposit money into court.  

(3) Claims do not have to have a common origin and can be adverse and independent.

(4) Stakeholder can deny liability to all or some of claimants – does not have to be “pure.”

(5) Stakeholder can file lawsuit affirmatively or counterclaim or cross-claim in existing action.

b) Diversity

(1) Diversity
(a) Tashire held that diversity was met when stakeholder diverse w/ each claimant – adverse claimants did not need to be diverse.

(b) The interesting part is saying that Strawbridge v. Curtis is just a statutory construction – that Article III does not require this, and that complete diversity is just a policy argument rather than constitutional requirement.

(2) Amount in Controversy:

(a) Normal jurisdictional requirements apply here - $75K + in personam over each claimant. 

c) Venue
(1) Standard limitations: D resides, events, or where personal juris. applies.

(2) Only proper venue for suit when Ds do not all reside in same state is residence of P.

d) Service of Process

(1) Standard limitations: Process cannot run beyond boundaries of state in which court sits.
H. Intervention (Rule 24)

1. (a): Mandatory intervention: 

a) Fundamentally Rule 19 – when you must be allowed to come in when desired.  The party will tend to be one, who left out, will have their rights infringed and be able to sue in second suit – unfair to leave out. 

b) Requirements

(1) When statute of US confers conditional right to intervene

(2) When applicant claims interest relating to property or transaction subject of action  

2. (b): Permissive intervention: 

a) Subject to discretionary judgments by court to determine whether they should be a party to lawsuit.  This is similar to Rule 20.  

b) But there is no compulsory intervention – if they fail to intervene you have to treat them as a non-party (Martin v. Wilks). 

c) Requirements

(1) When statute of US confers conditional right to intervene

(2) When applicant claim or defense and main action have question or law or fact in common.   

3. Restrictions

a) Subject Matter Jurisdiction

(1) If the person breaks diversity, then you can’t bring them in and judge will deny it.  

(2) But then if judge thinks that Rule 19 applies and party is indispensable, then judge will dismiss the case.  Some Congressional movement to say that party determined to be Rule 19 or 24(a), then supplemental juris should be extended to these parties (directly in opposition to 1367(a)).  

b) In personman juris

(1) Rule 14 and 19 rule allows you to serve someone 100 miles from courthouse even if you wouldn’t have in personam jurisdiction – 100 mile bulge.  

c) Denial of 24(a) is appealable, but 24(b) is not.  

I. Class Action (Rule 23)

1. General

a) End of the trail for in personam – for conceptualizing ways of expanding civil action to effectively dispose of everyone who has a claim about a particular transaction or event.

b) Virtual representation – people who are out of court are treated like they are in court for the purpose of preclusion – more efficient to only adjudicate once.  

c) Essentially building a sort of ad hoc political entity, representative body,  

2. Class action addresses issues:

a) What are legal implications about a single event or transaction?  

b) Resource scarcity is internal justice problem – assumes ability of everyone to get to court and afford representation.  

c) Lack of symmetry in important of event – when a bank charges an extra $1 on mortgage interest means very little individually, but on an aggregate basis is much more.  Kind of form of delegated law enforcement where gov’t isn’t best agent to do this.  

3. Rule 23 class action origin:

a) Out of Ds recognition that they were getting murdered by affirmative mutual non-collateral estoppel – they were party to first case and would get nailed.  But Ps could win one of the cases down the line and then use it offensively.  

b) Ps – reach out and provide wholesale justice for problems #2 and #3.  

4. Prerequisites for class action 23(a):

a) Numerosity (smallest class Neuborne has seen is 12)

b) Typicality – person who can claim to be P has to be typical of class

c) Commonality – has to be linked across class issue of law or fact that is central to controversy.  

(1) Things that would mean preclusion in multiple cases.

(2) Examine issues such as same liability issues, but different damages?  

d) Adequacy – person who represents class has to be able to fulfill responsibilities.

5. 23(b): Describes times and places where mass adjudication is appropriate.

a) (b)(1):  Prejudice:  kind of like Rule 19 rolled over – what situations where someone outside or inside lawsuit is going to be hurt.  Way of dealing with indispensable parties.  Does this operate as the extension of Rule 19?  No opt-out requirement.  

(1) (b)(1)(A): Others hurt b/c of conflicting adjudications – establish incompatible standards of conduct.

(2) (b)(1)(B): Not directly hurt, but hurt b/c award of damages to one group would impact money available to others – fixed monetary fund.  

b) (b)(2): Pure Injunctive Relief:  civil rights group – too weak to come into court on their own.  Designed to enforce Brown v. Board of Ed, since courts had been insisting that each child come into court to litigate – clinging to mutuality to require each one to bring a separate lawsuit.  
c) (b)(3): Damages:  mass tort class.  Essentially discretionary norms – require district judge to make judgment whether it is more efficient and just, common issues, whether parties would be better off in long run, etc.  Was originally the class of choice – appeared to be discretionary and easy, but then there was a backlash.  

(1) Questions common to class predominate over questions affecting individuals.

(2) Especially useful in situations where there is a fraud perpetrated on numerous persons by use of similar misrepresentations.  Not applicable where fraud differed in degree or form.  

(a) Built into it an opt-out and notice requirement.  Ps have to pay for notice.  Reason why opt-out rights were made individual and not general is that it would invite pressure on people to opt out.

(b) Res judicata effect of verdict can only be determined in subsequent action.

(c) One-way intervention after decision is prohibited – possibility has to be determined early in class action.

6. Creation of ad-hoc political entity, and requirements stemming from it:

a) Exit (opt-out)  

b) Loyalty – no conflict of interest  e.g. Agent Orange – future victims and present victims v. having to break up class  

c) Voice, who speaks for class, especially in settlement  time – does it create danger and tension between class

J. Case Law

1. P Joinder of Claims (Rule 18)

a) Harris v. Avery (Horse theft - false imprisonment & slander claims joinder)

(1) Facts point to same transaction, but are there 1 or 2 causes of action?

(2) Joining of claims - Code

(a) Same transaction connected with subject of action.

(b) Facts mean that same transaction – so it can be one case.   

(3) Joining of claims – Common Law

(a) Where same form of action may be adopted for several distinct injuries, P may proceed for all in one action, though several rights affected were derived from different titles.  

(b) Could not join in common law, since trespass and second would have to be action on the case, which it cannot (cannot add slander to trespass).  

2. Counterclaims (Rule 13(a)(b))

a) US v. Heyward Robison ( P (D’Agostino) sues D for nonpayment on Navy job under Miller Act, but D counterclaims P denying liability and alleging overpayments for Navy and another job - Stelma. P counterclaims D for Stelma)

(1) Subject Matter Jurisdiction

(a) There is federal jurisdiction b/c of the Miller Act (no diversity), so is there federal subject matter over the Stelman job.  

(2) Supplement Jurisdiction

(a) Argument is that there is a single transaction and occurrence – on one set of payments that went to both jobs.  The argument for single transaction – contractor was late in payments, and excavator was forced to cancel his liability insurance since he had no money.  

(b) The argument was that there was a common story – the reason for the dispute in both cases was the same.  

(c) Common liability facts that are likely to arise in serial cases, the existence of those common liability facts should be a flag to use whatever rule you have to force both of those cases to be litigated at the same time.  

(d) The second case becomes a charade, since in the second case, if the rules are decided correctly, will just be an application of issue preclusion as to the liability facts.  Use the doctrine of transaction  to try to combine the cases and decide the liability factor in one case.  

(3) Flipside of case – would there be preclusion if Stelma not joined?

(a) Probably not:  2 different jobs, two different contracts and subcontracts, different schedules.  

(b) This case would have been decided in two different ways – one if it were door closing and one if it were door opening.  

b) Great Lakes Rubber v. Herbert Cooper (D used to work for great lakes, but then left and took trade secrets with him and opened up his own company.  P sues for trade secrets, patent infringement, false representation.  D files counterclaim under anti-trust action – they file phony actions against small people who are competing with them to try to force them out of business.  D also claims that P can’t sue b/c there’s no diversity.  Judge dismisses case).

(1) Supplement Jurisdiction

(a) Great Lakes pastes on the counterclaim (antitrust) and then files a counterclaim on the counterclaim in the same court.  

(b) The base claim could not have been brought in federal court (well-pleaded complaint, no federal base claim that P has).  

(c) So now court has to decide if they arise out of the same transaction or occurrence (13(a)) or is it permissive counterclaim (13(b)) then you have to have independent juris over counterclaim.  

(d) This is a door opening case.  

(e) Court strains to try to interpret some linkage between claims.  Linkage that court tries to say that original claims are phony and they are the mechanisms by which the antitrust claims arise. 

(2) Preclusion

(a) In order to uphold antitrust claim, issues would have to be decided which would be preclusive of the counterclaim.  Interpret in a kind of narrative way – if it were in a novel, would it be in same chapter – the same story.  

(b) Another way to approach it is to look hard at the base claim – what issues and facts have to be decided and go through imaginary trial of claim, and put the central issues into the counterclaim – would they be very important to disposition of counterclaim.  Then if you have significant liability fact commonality, then you use whatever common law mechanism you have – claim preclusion, transaction or occurrence, etc.  to try to get them in the same case.  

(3) Other Factors

(a) Important lesson here is that you dispose of the jurisdiction before you file a counterclaim – would have gotten original suit dismissed.

(b) Well-pleaded complaint rule (Gibbs) deals with whether you initially get into court.

(c) Transaction/occurrence deals with whether you stay in court.  

3. Crossclaims (Rule 13(g))

a) Lasa & the Memphis Courthouse (City of Memphis hires Southern Builders, whose insurance company is Continental. Subcontractor – Alexander Marble and Tile – specializes in marble.  Alexander contracts with Lasa, a small village in Italy that has the marble quarries.) 

(1) Claims

(a) Lasa v. Alexander, Southern Builders, Continental Casualty, and City of Memphis

(b) Lasa sues for nonpayment of contract.

(c) Alexander counterclaims alleging bad quality marble.

(d) Alexandra cross-claims against Southern, Continental and City of Memphis for nonpayment.

(e) Southern cross-claims against Alexander, 

(f) Alexander files 3rd party complaints against architects, alleging negligent supervision of project.

(2) Supplemental Jurisdiction

(a) Is transaction and occurrence every dispute on the Memphis courthouse, essentially blotting out the base claim filed.  

(b) Rule 42 – court has power to sever issues and try them first, but you have to be very careful, since you have potential issue preclusion issues that may come up and be relevant to rest of claims.  There are juris that allow no issue preclusion among co-Ds.   

4. Permissive Joinder of Parties (Rule 20)

a) Tanbro Fabrics v. Beaunit (bad yarn)

(1) Claims 

(a) Beaunit v. Tanbro (Beaunit sold cloth to Tanbro and Tanbro didn’t pay. Tanbro counterclaims and says cloth is bad – problem with cloth).  

(b) Tanbro v. Amity - the processor, who still has cloth, so Tanbro sues in replevin to recover cloth.  Amity counterclaimed for charges due it and claimed it had artisan’s lien on cloth for money owed.

(c) Tanbro v. Amity and Beaunit Mills (consolidates cases into one: Charges goods were defective b/c of yarn slippage and says one of them did it).

(2) Issues

(a) Concern is that if you use rule 20 to name alternative Ds, only one is liable.  

(b) Avoided whipsaw verdicts, but the price is forcing Ds to prove their case and fight between themselves.  

(c) This is the civil side of the prisoner’s dilemma.  The one way out of it is that some juris don’t allow issue preclusion between co-Ds, since this doesn’t sink them in subsequent action.  

5. Necessary and Indispensable Parties (Rule 19)

a) Shields v. Barrow (Sale of single largest rice plantation goes stale.  People who endorsed note were all jointly liable for amount left on note.  Seller sues to recover money and then settles.  He wants to go back on settlement, so he sues goes to federal court and only sues diverse endorsers.  Court dismisses for lack of indispensable parties)

(1) Modern view: Judge probably wouldn’t, since Ds use 14 to implead other endorsers.    

(2) Factors to determine whether other endorsers indispensable:

(a) P’s interest in forum

(i) He wants federal law, but he could also go to state court.  

(b) Absent parties

(i) Very hurtful to absent parties, since endorsers are jointly liable and adjudication would create res judicata on 2 of them and stare decisis.  So each of the six is liable for $106K.  

(ii) But argument could be made that they are virtually represented by other parties or they could come back and collaterally attack judgment since he is not precluded.  

(iii) Look to real issues to affect outside parties – will probably not be preclusion, but it will be situations where outside party is so practically affected.

(c) Ds in court 

(i) If Ds are bound for full amount, then they will be very hurt by judgment against them since the other 4 are not bound.  Then they will want to turn around and sue LA endorsers for their share, then LAs will want another lawsuit where the court could hold the opposite – that there is no rescission.  Then MI would still be left holding the bag.  

(d) Public interest in having parties in case – not entirely clear.

b) Bank of CA v. Superior Court (Decedent made contract with niece to take care of her in exchange for inheritance.  Decedent left estate to residuary legatees and charities, but CA court can’t get in personam juris over out of state and foreign residents.  P sued executor and largest beneficiary.  75% of legatees are in court, other 25% are not.)

(1) You always want to work through the narrative to try to figure out ways to minimize future attacks on judgment.  

(2) Legatees argument to try to dismiss case:

(a) Where would Ds not joined in case two?  

(b) Would there be sufficient minimum contacts to then get in personam juris over executor or hospital?  

(c) If the hospital and executor is then sued again by the other legatees, then they might have to be sued again – pay twice.  

(3) P’s argument:

(a) Argument that fund would have to do double payout fails b/c they are not joint claims – they are severable.  

(b) So each party would only have to disburse his share – his %.  

(c) Executor would still hold money of legatees – that % - treat it as a constructive trust.  

(d) P’s interest in forum –if it is dismissed, then there would be no forum at all.

c) Provident Tradesmen v. Patterson (Dutcher employs Cionci and gives him keys to car.  Cionci picks up Lynch and Harris, who all smash into Smith.  Dutcher, for various reasons, is not joined in consolidated suit and courts decides he is not indispen.)

(1) Case History  

(a) Case 1: Lynch sues Cionci’s estate and case is settled for $50K (but Cionci has no $$).  

(b) Case 2: Series of state cases where Smith and Harris v. Cionci, Dutcher, and Lynch.  Lynch is sued b/c he has the original judgment and they don’t want him to get away with the money, since there may be a finite fund and they want to share it.  

(c) Case 3: Lynch, Smith, Harris v. insurance company and Cionci in federal court.  They don’t sue Dutcher b/c he would destroy diversity.  They are asking for a straight declaratory judgment to get $$ disbursed from fund.  

(2) Theories why insurance policy covers action:

(a) Covers anyone driving with Dutcher’s permission

(b) Dutcher is vicariously liable for anything Cionci does b/c he’s employee.

(c) But insurance company says no liability since he was acting outside scope of permission and scope of employment.  

(d) Insurance policy is for $100K.  Let’s assume that P’s win and judge makes specific finding – that Cionci was driving with permission.  

(e) 3rd circuit dismisses on basis that Dutcher was indispensable party.

(3) Why would Dutcher be indispensable party?

(a) What is Dutcher’s risk if he is not bound? 

(b)  Is there a way in which the $100K limited fund will be used up so that Dutcher may want to use it to satisfy someone else’s judgment?  

(c) What if they sue later on respondeat superior theory and try to get his money individually and money was gone?  

(4) Why not?

(a) None of the parties involved thought he was indispensable.

(b) Trial judge could then force Ps to surrender claim of vicarious liability – respondeat superior, so that they could not sue Dutcher in future on this claim – this could then allow case to proceed without Dutcher as an indispensable party 

(c) Would there be claim preclusion?  It arises from a single transaction, but in Vasu the indemnitor case can be a separate case and Dutcher hasn’t had his day in court.

6. Impleader (Rule 14)

a) Jeub v. B/G Foods (poisonous ham sold by store)

(1) When do indemnity parties have a right to be brought in?

(a) Ds have right to implead party who may be liable, don’t have to wait until judgment.

(b) Ds have right to implead 3rd party even if P doesn’t amend complaint to include them.

(2) Federal rule does not conflict with MN law – invoking of 3rd party must no violate substantive rights of parties.  

7. Interpleader (Rule 22)

a) NY Life v. Dunlevy (Involves tontime policies - people would put money in and buy rights in tontime and as you died, you would drop out.  At certain point, tontime would ripen and everyone who was still alive shared assets.  Aftermath is creation of interpleader to avoid double payouts of fund.)

(1) Case 1:  B&B v. Dunlevy’s daughter  (for hat bills) and gets default judgment (in PA)
(a) Dunlevy’s daughter moves to CA and leaves bill unpaid

(b) Tontime comes up and Dunlevy’s daughter should receive part of it.

(c) So B&B try to swear out writ of attachment on tontime assets – tell insurance company to give them money that is owed.  But her father claims that it is his.  

(2) Case 2:  Tontime $ in court to determine owner (in PA)

(a) In response to attachment order, insurance company offers to pay $ into court, serves a summons on Gould, & notifies Dunlevy.  
(b) Default Judgment goes in PA & court holds that it’s Gould’s money.

(3) Case 3:  Dunlevy v. Gould & insurance company (in CA)
(a) Insurance company – already paid Gould.  
(b) Defense by Dunlevy says that she wasn’t a party to that action, but could argue that she was a party through ancillary action of milliners.  

(c) Dunlevy – had been served (not personally), and fact that $$ was paid into court didn’t give them juris over her.  So Supreme court upholds third case.  

(d) Is there any justification for the ruling?   

(4) Aftermath – creation of interpleader to avoid double payouts:

(a) There is a strong lobbying after this case by insurance companies to change and create interpleader – Congress passed interpleader act – 28 USC 1335 (statutory interpleader).    

b) Pan Am Fire v. Revere (Complex tort litigation – interpleader for school bus accident)

(1) Basically allows interpleader action to enjoin all other litigation and dispose of it all in one fell swoop, since there is limited fund and everyone claims part of it.  

(2) Bill in nature of interpleader and bill of interpleader the same – stakeholder does not have to be disinterested to file under rule or statutory interpleader.  

(3) Legal issues in interpleader action can be tried before jury – liability and damages.

c) State Farm Fire v. Tashire (attempt by insurance company to take fixed amount of money and interplead it – single adjudication of mass tort that enjoins all other lawsuits, even though unrelated to small insurance fund)

(1) Interpleader – in rem and power based

(a) Court refused b/c it was tail wagging dog – only $20K where tort claim was large.  
(b) Refused to allow interpleading of contingent things – liability – limited how far towards uncertainty will you allow spectrum to go to be too uncertain to justify basis for lawsuit.  
(c) In rem is power based, I have it – who owns it.  But when what you have is intangible and contingent, how much power can be derived from that.  
(d) Court said that they could not enjoin other suits, but could go forward with $20K.  
(2) Preclusion

(a) Nothing decided would be res judicata for anything more than $20K – full faith and credit only up to that.  
(b) But what about issue preclusion in subsequent cases – it will then become the test case.  

8. Intervention (Rule 24)

a) Smuck v. Hobson (class action against DC schools for discrimination)

(1) Requirements for intervener:

(a) Intervener must have interest in transaction

(b) Intervener may be impeded by action – his rights infringed

(c) Intervener is not adequately represented by others already in lawsuit
b) Atlantis Dev. v. US (Right to develop offshore reef that US claims as territory)

(1) Interests conflicting:

(a) Private suit remains free from meddling

(b) Deposition of lawsuits all at one time

(2) Requirements for allowing intervention

(a) Will there be issue preclusive affect Atlantis’ rights?

(i) Whether coral reefs are submerged islands?

(ii) Whether they constitute lands under sovereignty of US.

(b) Will there be res judicata affect on Atlantis?

(i) Decisions notoriously difficult to overturn once rendered.
9. Class Actions (Rule 23)

a) Hansberry v. Lee (racial covenant in Chicago – broken by landowner)

(1) Case challenges adequacy of representation – that first suit (brought to enforce covenant) did not adequately represent Hansberry.  

(2) Since first suit did not adequately represent them, they cannot be bound by its decree.

(3) The class was not common since it contained people of different interests, and the people who signed the decree were only 54% of the class. 

(4) Covenant created severable obligations – not joint.  

b) Cooper v. Federal Reserve (Racial discrim alleged at bank)

(1) Lower court held that:

(a) The individual named Ps had valid discrimination claims, but that they were above grade 5.

(b) Court found no pattern of discrimination above grade 5.

(2) Some other unnamed Ps filed separate suit on their individual cases of discrimination.  Were they bound by the pattern of discrimination finding since they were above Grade 5 and had been members of the class – no opt-out?

(3) Distinction is res judicata is that individual actions relied on individual reasoning v. pattern of discrimination overall.  

(4) Conversely, valid individual claims do not necessarily make a valid class action claim.

(5) Class action establishes a procedure for common questions of law, not individual racial discrimination cases.

c) Ortiz v. Fibreboard (addressed massive lawsuits from absetos by trying to certify 23(b)(1)(B) class action to pay out settlements from limited fund)
(1) Requirements for limited fund mandatory classes

(a) Inadequacy of fund to pay all claims

(b) Whole of fund devoted to settling claims

(c) Equitable treatment among all class members

(2) Problems with limited fund class actions

(a) Settlement only classes compromise 7th amendment right to jury trial

(b) Due process violations – binding someone in judgment to which he is not a party, since he has no right to abstain under mandatory (1)(B).

(i) Tension between individual tort victim suits and class action pro rata

(3) Problems with this case

(a) Failed to demonstrate that fund was limited – still allowed Fibreboard to retain most of its assets and not have to contribute much to fund.  Insurance policies also not clear if limited. 

(i) Independent determination of fund assets needed.

(b) Cannot exclude unsettled Ps and prior Ps, since prior settlements got much better deal than present claimants.  Too much inequity among the class members.

(c) No adequate division into subclasses w/ separate representatives.

(i) Pre-1959 and Post-1959 (date of insurance policy) members
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