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Civil Procedure Outline
Does the procedure lead to a just and efficient determination of a legal controversy?

Statutory construction:

1. Literal theory – text matters – purpose of the court is to execute the will of the legislature.  Courts can only add or subtract a word in extreme circumstances

2. Purposive theory – text should be read to carry out the purpose of the legislature; can add by analogy when it is consistent with what you are sure the legislature intended.

1.  PERSONAL JURISDICTION
Does forum have adjudicatory authority over the defendant (geography)?  Must have power over the defendant herself or her property to have the right to enter a binding judgment entitled to full faith and credit.  Based on due process.
A.  In personam:  
‘Symbolic arrest.”  - tagging
2 types:

General:  Defendant can be sued in the forum on a claim that arose anywhere in the world.
Specific:  Jurisdiction has to be linked to activities within the state (Contacts must ‘arise out of’ or be related to contacts with forum state).
Traditional Basis:  Physical Power and Consent
- Every state has traditional and domicile J statutes:

1.    Physical presence:  Defendant sued with process while in the forum =) general jurisdiction (power creates j’n - Pennoyer).  Exceptions for trickery and deceit, kidnapping, special/limited appearances.

Pennoyer v. Neff:  1st case:  D (CA resident) owns property in OR.  Summons only by publication and default judgment for his property entered.  OR has J only if D’s personally served in the state or attach D’s property first. – territorial limits of jurisdiction
Was D present in the forum state when process was served?  If so, there probably was a valid personal j’n, no matter how briefly D was in the state and regardless of his purpose in being there (Burnham)

How much Pennoyer survives Int’l Shoe? Supreme Court split in Burnham:  D (NJ) does business & visits kids in CA for 3-days where wife serves D with CA divorce notice.  D contests j’n.  Ct upholds j’n but for different reasons:
· Physical presence is enough because of tradition -- Pennoyer is still alive – it is sufficient to serve D while present in the forum (Scalia + 3 justices), 

· Mere physical presence is not enough - you have to establish minimum contacts - fairness and substantial justice key – but transitory presence usually seems to meet his test  - need to show that D ‘availed’ of benefits provided by the state and that burdens of defending are slight (Brennan + 3 justices)
In some instances, physical presence may be so transitory and non-volitional, that personal jurisdiction may not be justified.  

2. Domicile/Residence: (even if D is outside of state) =) general jurisdiction; related to power and consent
· state also has power to make status determinations of its citizens towards a non-resident when has indirect effects (e.g. divorce, competence, bankruptcy, dying without a will) – but not generally not direct effects, e.g. property or money, on citizens of other states unless subject to personal jurisdiction (although competence can have effects).

3. Consent:  traditional and expanded notions
a. Volitional consent:  actual waiver of protection from jurisdiction, appointment of agent,
Forum selection clause establishes consent of the parties to be sued in another j’n if reasonable.  Carnival Cruise v. Shute.  Couple takes a cruise, were injured and sue in their home state in WA.  Clause in ticket that all litigation should be in FL and court ruled plaintiff consented that case be litigated only in FL b/c of difficulties in subjecting cruise company to suit in all places where its passengers come from, the value of establishing the location of a suit ex ante, and the savings from such a clause built into the ticket. (problem is that is a contract of adhesion – parties can’t bargain.  most persuasive in contract case where there is a dispute between the parties that agreed than a tort case where 3rd party is injured, e.g. Helicopteros).   Upheld even when international b/c still reasonable.   Bremen v. Zapata (establishing that a Houston-based co. had consented in a contract with a German-based co. that all suits to be in London).  Also upheld in BK.   
a. implied – (fiction of consent that expands traditional bases of consent established in Pennoyer):  based on their behavior one can assume they consent.- do something from which a reasonable person can assume consent  (e.g. corporation registering to do business in forum state, contractual consent to forum state j’n, making a general appearance to defend the action).  Applies when there is a power to exclude.  Maybe International Shoe test is really a re-examination of a type of implied consent.
Non-resident motorist statute.  Hess v. Pawloski: D (non-resident) has a car accident in MA, is sued in MA court b/c statute states that driving in MA ( appointing state officer as agent.  SC upholds – finding that a state can make and enforce reasonable regulations designed to promote care of residents and non-residents who utilize public highways.   This could allow for a very broad reach of jurisdiction.
Consent by appearance.  Insurance Corp. v. Compagnie.  P sues domestic and international insurance comps. Int’l insurance comps. appear to contest Jurisdiction.  Judge orders discovery on the issue and company refuses.  Court holds that company ‘consented’ to abide by the court’s determination because it appeared.  This means that either the comps. don’t appear and get a default judgment that might be enforced or subject themselves to expensive discovery process.

b. imposed ​– consent imposed.  Applies when there is no power to exclude (e.g. corporations under the Commerce Clause) but a statutory law imposes consent to service on any company doing business. 
1st Tier:      
Statutory:  How much power has the state exercised?
Long-Arm Statutes to get J over a non-resident:



a) Constitutional Limit Statutes - if so, state it & go on



b) Specific Statutes - analyze, make decision, and then assume is OK & go on




- watch the statutory language (any business vs. substantial business)




- different interpretations of the same language 

Torts ex.:
(1)
Place of injury is situs of the tort (IL – Grey v. Am. Rad.).  An OH Manufacturer sold a part to a PA comp. that built a radiator and shipped it to IL where it caused an injury.  Jurisdiction under IL long-arm statute for ‘tortious act.’


(2)
Place of negligent behavior is situs of the tort (NY – Feathers v. McLucas).  All the witnesses would be there.

“arising out of” – could be read narrowly to mean that the facts that give rise to liability overlap with the contacts or broadly - related to, “but for”

2nd Tier:
Is this amount of power constitutional within the limits of due process?
Modern Due Process Standard:
Fairness

Test:   Minimum Contacts plus Convenience
Isolated, unrelated      Substantial, unrelated    Isolated, related                              Substantial, related


(No j’n)                       (General)                          (Specific)                                     (Specific, General)

|___________|_________|_______________|________________________|_____|

                                Perkins =yes                   Grey Rad. (Tort)=yes                         Int’l Shoe=yes (Sp.)
                                Helicopteros (tort)=no    McGee (contract)= yes
                                                                        BK(contract)= yes

                                                                        WWV (tort) = no

                                                                        Asahi (tort) = no

                                                                        Hanson (contract) =no

                                                                        Kulko = no

“Minimum contracts” test for ‘presence’ of a corporation when not in the forum – must not offend “traditional notions of fair play and substantial justice.”  (Int’l Shoe). Due process is not a mechanical test – the judge has discretion to decide.  
Purpose of minimum contacts:
1)  Protect the defendant from litigating in a distant or inconvenient forum → 

2)  Ensure that states do not reach past limits imposed by federalism.  (WWV). 
Key Factors

1)  Reasonableness of the party's contacts to the state serving process.  Enjoyment of benefits and protections of that state.
2)   Estimated inconvenience for the party to defend a suit out of their home state  (Int’l Shoe). 

Minimum Contacts

(1) General Jurisdiction:  Substantial and Continuous Activity within the State

To create General Jurisdiction, activities of the corp. must be so significant that you have an intuition that the corp. is there.  For specific jurisdiction, continuous and related contacts related to the cause of action would be sufficient.

International Shoe v. Washington.- Continuous and systematic contacts.  St. Louis corp. with no office in WA and making no contracts there subject to suit by WA state for payment of unemployment compensation contribution. Corp. had large volume of interstate business over a series of years and enjoyed the benefits and protections of WA.  Court found contacts sufficient for specific jurisdiction.  This case has been applied to evaluating contacts for individuals and when corporations are sued by private parties.

Perkins v. Benguit.  Phillipine corp. sued in OH on activities not related to activities in OH.  The corps. temporary corp. headquarters were in OH.  Court upheld jurisdiction, even though there were relatively few activities.  Neuborne argues that underlying this is the idea of a court of last resort – when there is no other place that the action could be heard.

Helicopteros.  Columbian helicopter company sued in TX for death of TX citizens in Peru.  The contract was negotiated in TX, 80% of the fleet is from TX, and executives and pilots are trained in TX.  (Majority opinion):  Contacts not continuous or systematic enough, so no general jurisdiction.  No place of business or license in the state.  (Brennan-dissent):  Sufficient contacts for general jurisdiction due to long-standing commercial relationship with TX corp. and general jurisdiction because of relation of the contacts to the claim filed.

(2) Specific Jurisdiction:  Cause Arising from Activity in the State
If there are isolated contacts with the state, they can support in personam jurisdiction for actions arising from that in state activity if reciprocal.
Note for Contracts cases:  Flip the plaintiff and defendant and evaluate whether interstate contract satisfies minimum contact, e.g. one shot v. continued, economic disparity between the parties, who initiated the contact?, choice of law.

McGee v. International Life Insurance – Single transactional contacts meet the test if reciprocal.  McGee (CA) beneficiary of life insurance policy from Int’l Life (TX).  Jurisdiction upheld:  (1)  ‘The suit was based on a contract which had substantial connection with the state.’  The contract was delivered in CA, the premiums mailed from there, and the insured a resident of the state when he died.   (2)  Manifest interest of the state key.  (3) Witnesses in CA. (4) Not significant enough inconvenience to insurer to amount to violation of due process.  Relaxed Int’l Shoe standard due to transformation of economy and increase in commercial transactions touching two or more states.
Burger King v. Rudezewicz (Brennan’s majority opinion)– Contract plus minimum contacts/convenience (contract exists +continued course of dealing). 2 men operate a Burger King franchise in Michigan.  BK is based in FL and sets policy; day-to-day monitoring occurs in Michigan.  When they fall behind on their payments, BK sues in FL.  Jurisdiction upheld because the defendant’s purposefully directed their activity towards the state and benefited from their connection with the state.  They created a substantial and continuous relationship between themselves and residents of the forum.  They also signed a contract, with a stipulation that Florida law prevails.  (Brennan has low level of contact needed for minimum contact – related to knowingly doing something that has effect on another state; main aspect is convenience).
(Stevens/White – dissent).  Higher test for contacts - Main activities took place in Michigan and the day-to-day supervision and negotiation was in Michigan.  Contract imposed - boilerplate language.  They had no real notice that the suit would take place in Michigan and were financially unprepared for a long-distance suit, particularly when all the witnesses were in Michigan.

Hanson v. Denkla  -- Some transactional contacts insufficient-unilateral activity not sufficient..  PA resident establishes a trust in DE and moves to FL.  While in FL, she collected checks from the estate and changed the beneficiary.  After she dies, dispute over the estate in FL and DE.  FL judgment ruled invalid because no jurisdiction over the DE trustee, a necessary and indispensable party, because the trustee’s contacts were less than minimal.  No voluntary act by defendant to establish minimum contact – no solicitation.
 (3)
Specific Jurisdiction:  Purposeful Availment standard: 
Can be applied if the defendant avails of the ‘privilege of conducting activities within a forum state’  and can reasonably anticipate that activities could give rise to being haled into court in the forum state (WWV).  Impact and foreseeability key.
(a) Is a unilateral act by consumer sufficient?  World Wide Volkswagen v. Woodson.  NY residents that bought a car in NY sue a regional and retail distributor in OK for an accident that occurred there.  

NO = Majority opinion.  Upholds stream of commerce cases, e.g. Grey Radiator, where the item reached the state through a distribution network. This allows for the law to affect primary behavior (not fair to let jurisdiction apply laws governing primary behavior to that litigant when it’s not fair to ask that litigant to comply with those rules) and prevents cacaphony.   (White’s majority opinion in WWV).
YES = Brennan’s dissent:  Unilateral act is sufficient if it can act can be reasonably foreseen.  Minimum contacts must exist among the parties, the contested transaction and the forum state– there is no difference between a consumer taking a mobile product to a state in the means intended and a distributor selling the product in that state.  Test is minimum contacts not best contacts.  Low standard for jurisdiction.
(b)
Does Stream of Commerce = Availment? (Asahi)
YES = Sufficient if D is aware that the final product being marketed in that state (foreseeability) and benefits economically from the market and indirectly from the state’s laws (benefits compensate for burden of litigation (Brennan/3 justices + Stevens if sell sufficient products).  

NO = Need stream of commerce plus conduct that demonstrates intent by defendant to purposefully direct action towards the forum state (O’Conner + 3 justices).  E.g. distribution of product + advertising, customer service, etc..
Result = Grey v. Radiator still good law.

(c)
Purposeful Availment in other situations
Having a relation with a state based on domestic relations only not sufficient to meet jurisdictional test for non-resident defendant.  Kulko v. Superior Court.  CA defendant cannot be brought in CA court simply for buying a plane ticket and sending children to ex-wife in CA.  Purposeful availment key.  Social policy considerations in this case, based on fear of preventing family unity and overturning judgment of NY judge.
Fairness:

After minimum contacts have been established, must evaluate fairness based on the following tests:

a. Burden on D -  forum is so inconvenient that D at a severe disadvantage in the litigation, witnesses e.g. not sufficient inconvenience in BK
b. Forum state’s interest in the dispute

c. P's interest in obtaining justice
d. Interstate judicial system interest (efficient resolution of controversies), e.g., none in Asahi 
e. Shared interest of states in determining substantive social policies, e.g. allowing jurisdiction in Kulko scenario could discourage family unity, states may have an interest in ensuring that a particular dispute is adjudicated under their laws (can often be accommodated through application of the forum’s choice of law rules).

(BK)

Asahi v. Superior Court.  Indemnity suit by Japanese manufacturer of tires against Taiwanese manufacturer of valves in CA.  All justices agree that is so inconvenient for Asahi and remote to the interests of CA that it can’t go forward.

B. Jurisdiction based on Property

In Rem
Court has power to determine the status of property located within the state (who owns it), e.g. distribution of assets of an estate (Pennoyer traditional basis). The property is the fundamental basis of the dispute.  In rem actions must satisfy the International Shoe test of  “fair play and substantial justice”, b/c jurisdiction over property is essentially the same as asserting j’n over the owner of property (unless no other forum is available for P – have not considered under those circumstances).  Meeting this standard is generally not difficult as the ownership of property in a state probably satisfies minimum contacts test as the owner is benefiting from the laws of the forum state.  (Shaffer v. Heitner).  This would also be supported by the state’s strong interest in providing a forum for addressing disputes relating to this property (D benefits from state, marketability, witnesses, records). One state has no in rem power over property located in another state (maybe this is what the court was really looking at in Hanson v. Denkla).  
Quasi-in-rem
q-i-r 1:  dispute involves property in some way (property logically connected to the lawsuit), e.g. Pennoyer

q-i-r 2:  property has no connection to the suit but merely provides jurisdiction.  Property is used as the basis to leverage the defendant by treating the property as if it is the extension of the defendant.  (essentially eliminated by Shaffer v. Heitner – probably only survives for real property in certain narrow cases).
To know whether it is q-i-r 1 or 2, think about the trial – whether there would be questions about the seized property or whether it’s just a hook.

Statutory analysis

Jurisdictional attachment still allowed but highly eroded by long arms and expanded minimum contacts test.  Due process concerns on attachment also call this into question.  The only situations where you would use is when mere existence of the property would create the contacts.
Due process analysis

Must satisfy Int’l Shoe test.  Recovery is limited to the value of the property within the jurisdiction and thus subject to the court’s authority (unless the plaintiff appears in court to defend the case on its merits and then is subject to in personam jurisdiction).  Means that q-i-r j’n essentially limited now to cases in which the state’s long-arm statute is too limited to reach the defendant, but there are sufficient minimum contacts and there is a jurisdictional attachment statute in place.
Initially court ruled that property for q-i-r can be intangible, e.g. debt.  Harris v. Balk.  H (NC) owes B (NC) money and B owes Epstein (MD).  When H travels to Maryland, E sues him for the money he owes to B and attaches the debt.  A default judgment is made and H pays E.  The SC upholds jurisdiction over B, holding that debt clings to the back of the debtor.  This expands q-i-r jurisdiction enormously.
After Shaffer v. Heitner, intangible property cannot be the basis for q-i-r 2, as it generally will not satisfy the Int’l Shoe fairness test (although physical property probably would).  
· H, a Greyhound shareholder, brought an action against the corporate directors of Greyhound (non-residents of DE with no other contacts with the state).  He attached shares of stock to satisfy jurisdiction, as DE law said that the situs of stock of DE corps. was DE and Directors of DE corps. must own stock.  
· SC held that there was no jurisdiction because attaching property unrelated to the lawsuit would not meet the “substantial justice and fair play” test (Marshall).
· Brennan dissent – Directors status as directors of DE corp. should provide strong social policy reason for finding minimum contacts in light of the interest of the state.
C. Federal In personam jurisdiction
Federal courts divided in same way as state courts.  It would be possible to establish nationwide service of process for federal question cases followed by a hearing to determine most convenient forum, but it is not done.  Exceptions:

1. Federal rules recognize ‘100 mile bulge.’ If a (non-original) defendant is brought in under Rule 14 or 19 (third party defendant and joinder) can be served within 100 miles of the federal courthouse even if outside of state line.

2. Provision for nationwide service of process in certain narrow cases, e.g. some securities cases, interpleader, suits against government officials, etc.

3. Is aggregation of contacts against a foreign company where its contacts would not be sufficient in one state but are sufficient nationwide?  This has not been resolved.

2.
NOTICE
Aim:  Ensuring adequate notice and chance to be heard in a meaningful way before and in connection with anything the state or federal government (or a private party cloaked with government power) does that may adversely affect someone.
A.  Due Process Standard for Kind of Notice
Notice must be ‘reasonably calculated…to appraise interested parties of the pendency of the action and afford them an opportunity to present their objections.” Mulane.
· Pennoyer v. Neff.  Notice by publication fine followed by pre-judgment seizure.  Court argued that pre-judgment attachment made it more likely that non-resident would receive notice in a q-i-r dispute.  No longer followed as a basis for notice.
· Mulane v. Central Hanover.   Bank in New York provided notification by publication when settling their accounts.  Some of those affected by this judgment were in New York, many were not.  Court ruled that such notice insufficient.  For those whose names and addresses are known by the bank, notice by mail is okay.  Notice by publication will not suffice except in cases where it would be very difficult to obtain their information.  Even a person did not receive notice, the judgment is binding as long as notice was aimed to reach most of the interested parties is enough to safeguard their objections, as their interests are substantially the same. The court chose this alternative in the name of efficiency rather than a self-policing mechanism whereby the person not notified can still sue.  (Jurisdiction was also contested – SC found jurisdiction but did not explain why – either expansion of in rem or q-i-r 1).  
B.  Due Process Standard for Deprivation of Property
* Protective attachment (when necessary) + demonstration of sufficient merits (with safeguards) to prevent abuse.  
These depend on the intersection between accuracy (pre-judgment hearing decreases likelihood of mistakes), efficiency (cost of hearings), and dignity (preventing abuse of power) rationales.  Balancing test:

1. Consideration of the private interest that will be affected – magnitude of deprivation;

2. Examination of the risk of mistaken deprivation and value of other safeguards;
3. Interests of the party seeking the pre-judgment remedy;

4. Government’s interest in providing the procedure or forgoing the added burden of providing greater protections (Doehr).
In non-jurisdictional attachment cases, must decide:

· What constitutes property?  Ownership, possession, use, expectation of property, e.g. welfare benefits constitute property when they are being taken away but not upon initial application (Goldberg v. Kelly).  Applies only to actions taken against individuals and not general actions.

· When should the hearing takes place? – pre- or post- deprivation
· What should a hearing look like? – judge v. clerk, presence of counsel.
Necessary Safeguards: (deemed sufficient in Michell – not clear if all need to be there)
1) Nature of official issuing the writ (judge in Mitchell v. clerk in Fuentes); 
2) Different kind of attachment (protective attachment the target of LA statute v. merit attachment- the target of the hearing should not be the merits - its should be whether the property will be safe during the hearing or not); 
3) Possibility of an immediate post-deprivation hearing contesting the grounds for seizure; and 
4) Additional proof necessary beyond subjective belief of the plaintiff.  
5) Bond posted by plaintiff
Subsistence Property cases:
· Pre-judgment hearing necessary.
Sniadach v. Family Finance Corp.  Wisconsin wage garnishing statute authorized employee’s wages to be garnished if it is alleged that they owe a debt.  The money is held in a frozen account to satisfy a possible judgment.  Found unconstitutional, as the state has created the apparatus for a private person to deprive another of property (harder to justify today but still true).  Deprivation of use sufficient to trigger due process in subsistence property cases.
· Pre-judgment hearing still necessary in subsistence property cases when applied to corporations. 
North Georgia Finishing v. Di-Chem.  Under GA statute, garnishment allowed when affidavit filed and bond posted by P; can be dissolved with bond by defendant.  Suit filed against company for goods and bank account of defendant was garnished.  Unconstitutional because 1) no shared interest in property – property unrelated to the suit; Affivavit filed with the clerk; No opportunity for an immediate post-deprivation hearing; Merit attachment not protective attachment.

Consumer goods:
· Pre-judgment hearing necessary before seizure of consumer goods bought under conditional sales contracts (split ownership).  
Fuentes v. Shevin. Conditional sales contract cases, where the buyer refused to pay and the seller reposed the products.  The seller was authorized by state law to seize the property without a hearing upon filing a writ of replevin and alleging entitlement to the goods and posting a bond.  Court held that denial of the right to a hearing before property is seized and temporary deprivation of use of a product sufficient to trigger the due process clause by preventing unfair and mistaken deprivations of property.

· Pre-judgment seizure allowed when there are sufficient safeguards.  Michell v. WT Grant.  
Same situation as Fuentes except safeguards (above) provided under LA statute. 
Real Property:
· Pre-judgment merit attachment with no safeguards unconstitutional without prior hearing.
Connecticut v. Doehr.  CT statute allowed prejudgment attachment of real estate without prior notice or hearing, no showing of extraordinary circumstances and no bond posted.  P filed a suit for battery and presented claim; requested attachment of defendant’s home.  Unconstitutional because: (1) Private interest great – attachment over real estate is significant detriment to the defendant, (2) Statute provides substantial risk of mistaken deprivation – only a skeleton affidavit need be filed, (3) Interests of plaintiff minimal – real estate is not the focus of the suit and no evidence that plaintiff will abscond, (4) government’s burden not great as it already provides post-attachment hearing.
3.  Subject Matter Jurisdiction
· Not waivable

· Action of a court without subject-matter jurisdiction is void

· State trial courts are courts of general jurisdiction; federal courts are limited jurisdiction

· Once courts make a decision believing they have jurisdiction and made a decision on the merits, the parties involved in the suit can only contest through an appeal and not a collateral attack later (although a party not present at the first suit is free to attack).  Lacks v. Lacks
A.  Federal Question Jurisdiction
Constitutional Limits of Federal Question Jurisdiction under Article 3

Under Constitution, a suit must have a federal ingredient to create Article 3 jurisdiction.  (Marshall’s opinion in Osborne).  Anything causally related to federal government falls under ‘arising under’ language.
Bank of US brought suit in federal court to enjoin the state auditor of Ohio from collecting a tax alleged to be unconstitutional.  State contested federal jurisdiction.  Court found that the statute authorizing bank to sue or be sued in federal court was constitutional because the existence of the bank was derived from a federal statute (‘but for’ a federal law, there’d be no suit).  
Statutory Limits of Federal Question Jurisdiction under §1331 (FQ)
Mechanical test: Does the plaintiff’s complaint directly allege a federal question or merely raise an anticipatory defense (well-pleaded complaint rule)?  If not, no jurisdiction.
Louisville v. Mottley.  M’s sue D for breach of contract because D refuses to allow their free railroad passes due to an act of Congress which forbids the giving of free passes.  They argue that this act violates their due process rights. No fed’l question.
Possible manipulations of this:

1. Flip the parties:  Ask:  Is a federal law or Const. the source of the right being enforced?  If it is (e.g. Motley reversed, where the RR sues the Motleys to invalidate the contract), then it may be okay.  If not, no jurisdiction.  
Skelly v. Phillips Petroleum.  S files for declaratory judgment that contracts not terminated by federal regulation.  Although the federal question is technically in the plaintiff’s complaint, the actual source of the right is state contract law and cannot be evaded by artful pleading.

2. Addition of federal agency.  This is probably fine, but should directly sue the federal agency and no private parties to make sure.  Bivens v. 6 Unknown Agents, where 4th Am. creates private right of action.  
· Federal statutes can create private rights of action even if not explicit if:  (1) the statute creates a federal right in favor of the plaintiff, (2) there is an indication of legislative intent to create or deny one, (3) it is consistent with the underlying purpose of the legislative scheme to imply a remedy for the plaintiff, (4) the cause of action is so traditionally relegated to state law, in an area basically the concern of the states, so that it would be inappropriate to infer a cause of action based solely on federal law.  Cort v. Ash
BLENDED LAWS
SMJ

Federal question jurisdiction exists when there is a significant question of federal law and state law has invited government to decide whether federal law is valid.  Smith v. Kansas City Title and Trust.
Smith v. Kansas City Title.  Shareholder sued to enjoin Trust Co. from investing in federal bonds arguing that the fed’l law creating them was unconst. MO law invalidates investment in unauthorized securities.  D allowed to remove to federal court because federal law must be evaluated to know whether state law is violated and state law invites that determination (antecedent situation). (Holmes – dissent) – source of law is state law and this question will always be the case every time state law conflicts with federal law.  NOTE:  This case concerns validity of federal bonds and a Constitutional question, which is probably why it was allowed to go to federal court.
NO SMJ:

Presumption for state law.  Even if there is a federal regulation involved, if there is no strong federal interest involved, then there will be no SMJ:

· Moore v. Chesapeake & Ohio.  Employee sued employer on a state law tort.  The employee anticipated that the employer would argue a defense of contributory negligence and argued in his complain that there was no contributory negligence because of violation of a state law that had incorporated a federal regulation.  Means that OSHA regs can be argued in all 50 states.
When basis for plaintiff’s complaint is a federal regulation that incorporates state norms, then is a state issue if the substance of the discussion will be the state norms: 
· Shoshone Mining.  Federal law enacted to deal with disputes by miners over mining claims.  Declares that actual law that governs is a local claim.  Ruled no SMJ because substance of the dispute is state law.  
When state interest in the law overrides federal interest:

· Franchise Tax Board v. Construction Laborers.  State tax board sues trust in state court to pay tax and trust removes to federal court using ERISA law as a defense.  When trust seeks to remove, SC holds that the basis for the plaintiff’s claim is state law.  Even though a federal question arose as an anticipatory defense, the state right to tax may be so important that the states should have the right to enforce in their courts (state analogue to Smith).  

When no federal private right of action:

· Merrell Dow.  Products liability case filed in state court with 7 causes of actions based on state laws and 1 where a state law adopts a federal norm.  D attempts to remove on FQ grounds and SC finds that the FDA chose not to have private cause of action. NOTE:  this means that FDA regs can be litigated in all 50 states with potential variations – this might provide policy reason to grant SMJ.
B.
Diversity Jurisdiction (§1332)
Diversity jurisdiction initially important in order to protect defendants from being in a forum that is possibly prejudicial.  It remains important today b/c:

1. Lawyers like to have options

2. Major commercial interests like diversity because federal court is more elite – it’s much easier and less traumatic to litigate be/c judges more elite, elite clerks, dockets not out of control, and graduates of major law schools trained to litigate in federal court.

(exceptions for probate matters and domestic relations – no diversity j’n even if plaintiffs are diverse b/c of expertise of the states)

Home state plaintiffs are allowed to bring actions in diversity.

Testing #1:  Citizenship:
Diversity citizenship allowed for:

· Citizens of different states
· Citizens of a state and citizens of foreign state
· Citizens of different states and in which citizens or subjects of a foreign state are additional parties
· A foreign state as plaintiff and citizens of a state or different states
Complete diversity of parties necessary – there is no diversity jurisdiction if any plaintiff is the citizen of the same state as any defendant, no matter how many parties are involved. Strawbridge v. Curtis.  (§ 1332 constructed more narrowly than Article 3, which would allow diversity as long as there is minimum diversity).
Tested on day complaint filed.

Restrictions on manipulation of diversity of citizenship:

1. Necessary and indispensable party – under certain circumstances, a litigant may be required to put them in the suit even if it breaks diversity

2. Extraneous parties – sometimes courts will take out a party if put in solely to break diversity (nominal or fictitious parties).
3. Assigning claims to create diversity not allowed although it is allowed to destroy diversity (§1359)
Tests:
· Natural persons – citizen tested by their domicile.  Can have many different residences but only one domicile – intent to make permanent geographical situs, e.g. registration to vote, tax situs.  “A person’s domicile is the place of ‘his true, fixed, and permanent home and principal establishment, and to which he has the intention of returning whenever he is absent therefrom.”  Mas v. Perry.  (Mr. Mas – French – married to Ms. Mas – MS.  Both maintain their citizenships because were living as students in LA and marriage does not affect citizenship).
· Originally, to be a citizen of a state, natural person must be citizen of US and a domiciliary of that state.  Now, an alien admitted to the US for permanent residence is deemed a citizen of the State where domiciled.

· 2 aliens cannot sue under diversity – it doesn’t apply when diversity on both sides

· Stateless persons not able to sue or be sued under diversity

· Corporations:

(a) State where they’re incorporated

(b) Principal place of business:

· Nerve center- Where board sits

· Operations test – where most of the production done

(Evaluated case-by-case but SC would probably rule the latter).

· Unicorporated corporations, e.g. labor unions, law firms – considered like partnerships and citizenship of all parties tested.
· Legal representative, e.g. trustee, guardian – formerly would test the citizenship of the guardian – now is tested by citizenship of the beneficiary.
Test #2:    Amount in Controversy:

Need to meet minimum requirement of over $75,000 (as of 1996)
· Before making a determination that jurisdictional minimum is not satisfied, the court must provide the plaintiff with an appropriate and reasonable opportunity to show good faith in believing that a recovery over the specified amount is possible.  AFA Tours, Inc. v. Whitchurch.  

· Aggregation:

· Single plaintiffs can aggregate claims against single defendants

· Two plaintiffs may aggregate only if there is a single indivisible harm:  when 2 or more plaintiffs unite to enforce a single title or right in which they have a common interest.

· Injunctive relief:  three views:

· the value (past losses plus potential harm) to the plaintiff, 
· the value of the party seeking to invoke federal jurisdiction 
· ‘either viewpoint’ rule (the object sought to be accomplished by the plaintiff’s complaint).

C.  Pendent and Supplemental Jurisdiction
Formula:

1. Identify base claim

2. Identify source of the base claim- verify under §1331
3. Identify pendant

4. Identify whether under §1367a/b – then Art. 3

5. Ask if there’s any other reason why should or shouldn’t be here.

Supplemental jurisdiction, includes both:

1. Pendant j’n – When the plaintiff adds a claim lacking an independent basis for SMJ to a claim possessing such a basis.

2. Ancillary j’n – when P or D injects a claim lacking an indep’t basis for jurisdiction by way of a c-c, cr-c, or third-party complaint.
When there is a base claim with an independent basis for j’n (FQ or diversity), use the following tests:

Test #1:  Is there SMJ under §1367a/b – then Art. 3
Does the state claim: 

a) part of the same t/o as the fed claim so within Art. 3?
Art. 3 limits = Marshall’s test in Osbourne – anything related to federal government.

Pendant claim j’n:  §1367(a):  J’n over claims without an indpt. base of jur’n that are so related to claim that they form part of the same case or controversy under Art. 3 (codification of Gibbs),
Claim must emanate from common nucleus of operative fact (Gibbs):  same factual basis that brings the parties into court
If a claim arises under federal law (FQ or diversity), then the court has the ability to hear the entire case under Art. 3.  Therefore, can hear state claims that are derived from the same CNOF (test: is the evidence the same?).  Case is no longer a theory of recovery but a single case that springs into several different theories of recovery.

United Mine Workers v. Gibbs.  Fired mine supervisor sues union in FQ case alleging 1) secondary boycotts under federal statute and pendants 2) state law claim alleging unlawful conspiracy and boycott.  After the case was heard, the federal claims lost on the merits.  The court held that the trial court had the discretion to maintain both of these claims, and since the case was fully tried, could maintain the decision on the state law claim.  

· Note: this decision may have been easier because there was a hint of pre-emption on the state claim, where there was a collision between the federal and state labor law.  The 2nd claim therefore failed only because of Mottley’s well-pleaded complaint rule but fit under Art. 3.  By the time of the decision, it had already been heard so there was no reason to dismiss it.  Argued that state claim can also be heard so closely tied to federal policy that, even when the interrelationship does not create statutory federal question jurisdiction, there should be pendent jurisdiction.  Gibbs could be read narrowly to say allows pendant claims only when w/i Art. 3 or broadly to say that allows pendant claims that are purely state claims.

Pendant party j’n:  §1367(a) – when part of the same case, can include claims that involve the joinder or intervention of additional parties (response to Finley).
Finley v. US.  P sued FAA under fed’l statute and added the city and utility co. on state tort claims as pendant parties.  SC held that FAA statute allowed the FAA and no one else and refused to allow pendant party j’n without Congressional decree even though it was the only court where all the cases could be heard together =) §1367 reversing Finley.
· Has been read to overturn Zahn and allow cases where only the named plaintiffs to satisfy the jurisdictional amount requirement.  Based on plain meaning, plaintiffs can be brought in as pendant parties who do not satisfy the jurisdictional amount requirement and Rule 23 class actions are not addressed in as exceptions in §1367b.  However the legislative history provides support for the contention that it was not meant to overrule Zahn.
b) maintain maximum diversity for cases brought in diversity?
§1367b.
In diversity cases, claims by plaintiffs against parties brought in under Rules 14 (TPD), 19 & 20 (compulsory and permissive joinder), or 24 (intervention) or parties brought in under Rule 19 (necessary and indispensable parties) or parties seeking to intervene under Rule 24 must meet jurisdictional requirements – maximum diversity and amount in controversy (Kroger).

Owen v. Kroger.  Kroger (IA) sues power co. (NE) in diversity suit for negligence.  Power company impleads crane co., and plaintiff amends complaint to name crane co. as a defendant.  Found that actually principal place of business is IA.  SC dismisses case because of no complete diversity.
· Defendants can still implead non-diverse parties under Rule 14, as this cannot be manipulated by the plaintiff.  TPD can probably bring a c-c against P and P can probably c-c back against TPD.

Test #2:  Is there any other reason why court would or would not hear the case?:
§1367c.  Court can decline to exercise supplemental j’n if:

1. novel or complex issue of state law

2. state claim predominates

3. FQ case dismissed

4. Exceptional circumstances (unusual and compelling situations based on judicial economy, convenience and fairness to litigants – equivalent to other 3- Executive Software). e.g. convenience, jury confusion.

· Situations where discretion could be exercised tightened from purely discretionary standard of Gibbs when codified by Congress and remanding limited to the four enumerated situations. Executive Software (e.g. docket management not sufficient). Once one of these categories identified the underlying factors of judicial economy, convenience and fairness to litigants (Gibbs  factors) can be weighed.
Other reasons

Pendant jurisdiction limited by looking at federal statute and seeing whether hearing pendant claim would alter express desire of federal statute.  Aldinger v. Howard.  P sued D (govt officers) in fed ct under the Civil Rights Act (42 USC §1983).  P also sues county under state tort law, but argues supplemental J via CNOF. Ct rejects P's Gibbs claim b/c Congress specifically excluded this party from federal court in statute.

D.  Removal
Ask: 

1. Does 1441a or c allow removal?  
2. Does 1441b prevent removal?

3. Does 1441c allow remand?

§1441

a. Only defendants can remove, even if targets of a major federal counter-claim.  Shamrock Oil.  Can remove cases with SMJ j’n (either under §1331 (FQ), §1332 (diversity) or §1367 (supplemental j’n)).
· For supplemental claims, District Ct. has to maintain claims that arise from CNOC under §1367 – but maybe they can send the state claims back if meet §1367c criteria.

b. Home state defendants cannot remove when suit is brought in diversity (suit cannot be removed if any of the defendants are from that state).  Home state defendants can remove FQ cases.  §1441b.

c. If base claim is FQ under §1331, can remand or maintain claims that are separate and independent (between §1367 and Art. 3- cannot be beyond Art. 3 or unconst.) in which state law predominates when joined with FQ claims.  (therefore, different standard based on whether you bring initially or remove, perhaps in order to allow defendants some leeway since they did not choose their forum).
4.  VENUE
Based on concept of convenience – designed to route case to most efficient and convenient geographical case.

Venue can be waived if not challenged early

A. Criteria for Proper Venue:

1. Diversity cases (§1391a) and FQ cases (§1391b):

· District where any D resides if they all reside in the same state
· Where individual resides

· Corp. - In any district where contacts sufficient for pers. j’n (where does business)- or if that doesn’t exist – where it has the most significant contacts

· OR where “a substantial part of the events or omissions giving rise to the claim occurred or substantial part of property subject of the action situated.”  
Defined broadly.  Ex.  Bates v. C&S Adjusters.  Bates (NY who moved to PA) sued creditor (PA) in New York in FQ.  Collection notice for a debt incurred in PA to a PA company had been forwarded from PA to NY by the post office.  Court of Appeals upheld venue against the creditor by deciding that receipt of a collection notice is a substantial part of the events.
2. OR “If there’s no other district where the action may otherwise be brought”
· District in which any D is subject to personal j’n at time action commenced (diversity).
· District where any D may be found (FQ)
B. History:  Venue standards have been broadened:

· Pre-1966- only where D resided
· 1996-1990- added where c/a arose – but it was only one place
· 1990-present- ‘substantial part of the events or omissions” giving rise to the c/a standard.
C.  If venue laid properly but there’s another place where the case could be brought, can be transferred under 1404a
1. Discretionary and flexible standard based on interests of convenience and justice.
2. Evaluate: parties’ interests, convenience of the witnesses, location of the evidence.  familiarity of judges with the law to be applied, public-interest factors.  
3. Forum selection clauses can be one of the basis for evaluating fairness.  Stewart v. RICOH (although a more flexible standard than for pers. j’n).
4. Substantive law of the transferor court governs in diversity cases (but law of the transferee court governs in FQ cases).  Transferror court’s choice of law rules govern.  Choice of law needs to be rigidly applied because venue is supposed to be solely a convenience issue and not meant to change the outcome of the case.  
· True even if P requests the transfer.  Ferens v. John Deere.  Diversity suit brought in MS to take advantage of s/l for tort.  P moves to transfer to PA and SC upholds. This appears to be blatant abuse of the system.  Neuborne’s response: could argue that MS court might not have applied their own s/l or that under Hoffman v. Blaski the case couldn’t have been brought there originally because s/l expired.
5. Case can only be brought where it might have been brought initially.  (Pers. j’n, venue).  
· Hoffman v. Blaski.  IL residents brought suit against TX corps in TX.  D moved for transfer to IL.  Case could not be transferred because it could not have been brought there on the day the complaint was filed, because D has no in personal j’n, even though have already consented.  Dissent (Frankfurter):  Plain meaning of the statute not essential - legislative intent of convenience and justice very clear.  Allowing D to advocate for a transfer that would be better for these interests, even when P could not have brought the action there, furthers these objectives.  This is consistent with Mottley – cannot second guess the defendant, but must look at the face of P’s complaint.  [Neubourne:  creates artificial bar to the use of venue as a way of minimizing costs.]
D. If case brought in the wrong place, 1406:  Obligatory standard– either dismissed or transferred to the right place
1. Court can transfer under even if no j’n in first place so as not to penalize the plaintiff (Godlawr v. Heiman)- contested by Harlan and Stewart on the grounds that it is not fair for a court to be able to affect a litigants substantive rights without acquiring personal j’n.

2. If transferred, filing of original case tolls the applicable statute of limitations (Godlawr v. Heiman)
3. Law of the transferee/ new court governs. 
E. If case brought incorrectly and the proper place for the case to be heard is another court system, then forum non conveniens
1. Common law doctrine that governed before the venue statutes and now governs state-state or federal-international transfers.

i. D generally moves for forum non when thinks can get a more sympathetic hearing or the law would be better (but these are not decisive factors)
ii. May not be allowed when a 1404a transfer still possible

iii. Often court will specify that D has to have waive personal j’n in court and statute of limitations (if D moves for the transfer but these might be a problem in another forum).
2. Dismissal on the grounds that there's a better forum for this case to be decided.  Discretionary standard (primarily of the trial court) and strong presumption in favor of plaintiff’s choice of forum.  Not a due process standard, so convenience argument not as strong.  Not granted very often.
3. Criteria:  
a. Private interests:

i. Availability of witnesses

ii. Evidence

iii. What law will apply

iv. Whether appropriate to make D try case in another legal culture.  
v. Location of relevant third parties

b. Public interests

i. Admin. difficulties for courts
ii. Implications for future litigation where interests attenuated.
iii. Jury duty (imposing on people who have interest)

iv. Local interest in adjudication

4. Pre-condition:  must be somewhere else the case can be brought. It must be that the laws of the other forum are so bad that the case cannot be tried, not that it would be less beneficial for the plaintiff.
Piper Aircraft v. Reyno.  P (Scots with CA appointed representative) sued PA aircraft manufacturer and OH propeller manufacturer in CA on diversity for negligence after an airplane crash in Scotland with a Scottish pilot and passengers owned by a British co. and operated by a Scottish taxi service.  D makes motion to transfer to PA under 1404a and 1406.  In PA, D argues forum non and SC upholds, even though Scotland has a very low ceiling on damages.  Balancing test grounds for forum non.
5.  CHOICE OF LAW
A.  Horizontal Choice of Law
2 governing mechanisms for ensuring the law of one court is the law of another:

· Full Faith and Credit – Once one state makes a decision, the sister states have to give full faith and credit to that decision.

· Reciprocal respect by each state for the policy judgments of the other states

Under Restatement 1, the test for determining which law to apply was the geographical situs of the tort or the accident – later changed in Restatement 2 to a grouping of the contacts – which state has more meaningful set of contacts.

Limit on this is due process clause which grants states broad authority to apply its own law if it shows that it has a significant contact of significant aggregation of contacts to create state interests so that choice of its law is not arbitrary nor fundamentally unfair (All State Ins. v. Hague).  

· Personal j’n much tougher standard.  Neuborne:  should be other way around. 

· Very plaintiff friendly - allows plaintiffs to choose the forum and applicable law.  

· National companies can be sued anywhere under any law (as long as it’s not totally unreasonable) so there is no way to predict where a corp. is going to be sued.  Essentially means that corps. must follow the most conservative laws, even if that’s not what the majority of states chose.

All State Ins. v. Hague:  Resident of WI killed in car crash with WI resident in WI.  The widow marries a MN resident and moves to MN.  SC upholds that MN can apply its law, which is substantially different from WI law because of the state interests.

Only limit to this low t/h has been in class actions.  Phillips Petroleum v. Shutts.  Since the case was so remote to Kansas, Court held that different laws needed to be applied 

B.  ERIE- Vertical Choice of Law 
In diversity cases, federal courts must apply the substantive state law of the states in which they sit (and federal procedural law) (Rules of Decision Act) – “the laws of the several states”.  :   

· If there’s no state rule, federal judges will act as if they are the state judge and make common law.

Purpose of Erie:

· Federalism – state right to determine substantive rights and primary behavior of citizens 
· Prevent forum shopping (so should seek to ensure uniformity of outcomes between state and federal courts)
· Prevent injustice → prevent discrimination between in-state and out-of-state parties
Caveat: 
Weighed against important federal interests

If rule truly just procedural, use it so as to avoid administrative problems.
Problems with Erie:

· Creates non-uniform federal system:  federal court sitting in diversity in one state can rule differently then federal court sitting in diversity in another state
· Impedes role of federal courts in affecting reform of state law
1. Supremacy clause – Once federal government (Congress or SC) acts, that action is supreme over state law
2. Supremacy clause operates only in those areas where power is delegated to the federal court under Art. 8 – regulation of commerce, taxation, war, etc.  

Problem:  How is substantive and procedural law defined?
Erie Doctrine – Federal courts in diversity suits bound by state substantive statutory and common law.  Erie.  Reasons:

· History:  reinterpretation of original documentation of Rules of Decision Act.  However, the Courts did not use this interpretation and Congress did not overturn it – history can’t trump stability or construction of effective rule of law impossible.
· Fundamental equality problems:  Creates discrimination between in-state and out-of-state parties.  However, is every time that one party has options that another doesn’t unconstitutional?  This could also be resolved by stopping homestate plaintiffs from invoking diversity or letting homestate defendants remove.
· Federalism:  outrageous to let federal judges trump state judges by ignoring them.  However, Erie says that federal legislature (congress) should be followed but federal judges shouldn’t.
· No higher common law:  Change in perception of law over time – now believed that authority to make decisions comes from statutory authority and judges’ role is not to discover rules but to interpret statutory laws.  Therefore, state judges have the authority to interpret state legislature’s law and their opinions should become part of that but federal judge has no such license to interpret state laws.  Arguably wrong under Art. 3 and as a policy issue, meaning that elite federal judiciary cannot reform law.  Also closes off creative impulses of federal judiciary and leaves them only construction of the Constitution and federal statutes as routes for change, perhaps arguing the evolution of federal courts into aggressive constructors of Const. and federal laws.
Erie v. Tompkins.  PA resident sued after injured by railroad when walking on a footpath.  Under PA common law, no liability for railroad.  Under majority common law, liability.  SC struck down use of common law by federal courts on the following grounds:

Prior Law that was Overruled by Erie:

Initially ruled that “laws of the several states” only applied to state statutory law.  Swift v. Tyson.  ME banker sues NYer over fraudulent bill of exchange.  Under NY common law, the fraud tainting the transaction provided a defense for Tyson, while under new English common law, the instrument is valid if accepted without notice of the fraud.  SC ruled that federal courts were free to make their own common law and did not need to follow the judge-made law of the states.  This meant that there could be a single federal rule used throughout the US that was highly hospitable by creditors.  Thought that eventually state law would conform, but this didn’t happen.  Swift could have been overcome by Congress re-drafting the Rules of Decision Act or state legislatures codifying judicial decisions they wanted enforced.

· Re-inforced importance of diversity jurisdiction and rule of removal and complete diversity requirement became critically important as a person could be subject to different laws in state and federal court.
Swift led to potential for abuse of federal courts and was a symbol of over-reaching by federal courts.  Ex. Black and White Taxi v. Brown and White.  Taxi company re-incorporated in TN and sued in diversity to enjoin other taxi company (KY) from competing (at that time, corporate citizenship was determined solely by incorporation).  Federal courts allowed exclusive dealing contracts while KY common law forbids them.  SC upheld the contract on the basis of Swift, leading to exclusive contracts all over the country.
Tests:  Substantive/ Procedural Distinction
	Nature of Issue
	Examples
	Federal Court should

	Matters of clearly substantive law (‘bound up with the rights and obligations’ created by state law
	Torts, Contracts
	Apply state law (Erie)

	Matters of ‘form and mode’ (procedure) where applying separate rule would likely affect the outcome
	s/l (York), Tolling of s/l (Ragan/Walker), choice of law rules (Klaxon)
	Apply state law (York)

	Matters of ‘form and mode’ (procedure) where applying separate rule would likely affect the outcome but there are important countervailing considerations
	Judge and Jury (Byrd, Gasperini hybrid), Federal Venue Transfer rules (RICOH)
	Apply federal law (Byrd)

	Matters of ‘form and mode’ (procedure) where applying separate rule is unlikely to affect the outcome (or it’s a federal rule), e.g. Burlington Northern)
	Service of Process under Rule 4 (Hanna), Discretion to award costs frivolous appeals (Burlington Northern).
	Apply federal law


1. Const. right that’s in conflict with state statute, policy, procedure -) Federal law governs – supremacy clause.

2. Federal statute in conflict with state statute, policy, procedure -)Federal law governs if federal government had the power to enact. Generally governs.

a. Is federal statute valid?  Can be if falls in grey area between substance and procedure (Hanna)

b. Is the statute ‘sufficiently broad to control the issue before the court? - Apply Warren’s mechanical test: federal rule will apply as long as it does not trample on the substantive rights of the states (Supremacy Clause).
Stewart v. RICOH. Defendants argue that contractual forum selection clause should govern 1404a transfer.  AL law unfavorable to forum-selection clauses while fed’l government allows.  Court decided that Congress had the power to enact it as a procedural rule and therefore falls within Art. 3 and Necessary and Proper Clause.  Court read 1404a broadly and decided that 1404a is broad enough to include the issue and should be allowed as one of the discretionary factors involved in court’s decision.  Court would have to weigh convenience and fairness in light of forum selection clause and AL’s dislike for such clauses in its analysis.

3. Federal Rule in conflict with state law (statute or common law) or procedural rule – Analysis under Hannah:

a. Do the two really conflict?  Can construct state and fed’l law differently depending on whether you want them to collide. Seems as though in some situations (e.g. Walker and Gasperini– narrow reading so no conflict- RICOH – broad reading so conflict), courts making a policy decision about whether state norms are so important that the federal norm should not intervene (need to make Erie determination first). If they don’t conflict, court will probably apply state rule.

Ex:  State law governs for tolling s/l because no federal rule addresses.  Ragan.  Service of process for tort claim not served promptly and s/l ran.  Federal Rule 3 (action commences by filing) and state rule (tolling of s/l rule).  SC ruled that Rule 3 was not intended to govern the tolling of s/l so state law governs.  NOTE:  If found to conflict (which it arguably could), federal rule in Ragan would pass Warren and Harlan’s tests in (b), so would be allowed.
Walker v. Armco Steel (Marshall) re-affirmed this decision.  Warren’s test in Hanna only applies if there’s a collision between a written federal rule and state rule.  Marshall reads Rule 3 so narrowly that he avoids a collision with state law, so uses state law.  However, Rule 3 is used to govern s/l in federal cases – so how can it not apply in diversity cases?
b. If it directly conflicts, ask is the federal rule valid?  
Several tests:

1. After Hanna, can use mechanical test - federal rule will apply as long as it does not trample on the substantive rights of the states (e.g. issued pursuant to Rules Enabling Act from Art. 3 and ‘necessary and proper’ clause).  (Warren’s majority opinion in Hanna v. Plumer).  Conflict over service of process.  Processed served pursuant to Rule 4 and would not be allowed under state law.  SC upheld that service of process should be governed by Rule 4.  
· FRCP is presumptively procedural and valid, because passed pursuant to Congressional Statute and triple deferral.  Federal norm never loses under this rule if written down and adopted as federal statute that is Constitutional.  This is an easy test that makes sense if believe that Erie is about a combination of federalism and separation of powers.  Used more because so much easier to use.
2. Evaluate under ‘twin aims of Erie’ (pretend unwritten):
· Forum-shopping:  Ask is this the kind of norm that makes people choose one forum over another? 
· Inequitable administration of justice:  Is it going to create inequalities between in-state and out-of-state litigants?
If yes -) state law applies; If no-) procedural - federal law applies – difference relatively insignificant.

(Warren’s majority opinion in Hanna v. Plumer)
3. Is the norm is likely to interfere with behavior of the parties to the extent that it affects the ability of the states to regulate the primary behavior of their citizens?  (Harlan’s concurrence in Hanna v. Plumer).  Tends to lead to same answers as #2.
c. If a and b are met, apply federal rule.
d. If you can read the Federal Rule narrowly so doesn’t conflict with a state law and there is both a strong state and federal interest, see if it’s possible to create a hybrid rule that would encompass both.
Gasperini v. Center for Humanities.  Under federal law, trial judge can set aside jury verdict only if ‘shocks the conscience’ (Rule 59).  Appellate courts can review only whether trial judge abused this discretionary standard (7th Am).   Under state law, appellate courts are empowered to review the size of jury verdicts and to order new trials when the jury’s award ‘deviates materially from what would be reasonable compensation.’ 

· Ginsberg (majority):  The state ‘deviates materially’ standard is substantive under the Erie twin aims tests so Rule 59 should be read narrowly when conflicts with state interests.  So, this should be maintained.  However, 7th Amendment forbids review by Appellate Ct. of jury verdict (only trial court verdict under abuse of discretion standard), so the District Court should review the opinion using the standard for the state appellate division (hybrid rule).

· Stevens (dissent):  Appellate review standard not from 7th Amendment – it’s common law so York outcome-determinative test applies and it is outcome determinative and state has chosen to codify it, so important.  So, state standard should be used.

· Scalia (dissent):  Source of review power is Rule 59 and 7th Amendment, so federal rule trumps unless there is some dramatic interference with the state.

Burlington Northern v. Woods.  Conflict between Rule allowing Fed. Appeals Ct. discretion to impose sanctions on frivolous appeals and AL statute imposing mandatory 10% sanctions.  Collision found (maybe because not affect Erie tests).  Federal rule passes both of Warren’s tests and probably Harlan’s test – unless you argue that it could affect the behavior of lawyers in the appeals process which is probably not what he’s contending.  Federal rule found to be able to encompass state rule and upheld.

4. Unwritten federal rule conflicting with state law  
a. Fed. judges cannot make law where no authority (Erie)

· Does it establish rule of primary behavior like the law in Erie?  

b. If it’s procedural and there is some authority, apply the following tests: 

· If outcome-determinative in substantial number of cases (before law suit commences) (test by twin aims of Erie:  forum shopping and inequitable administration of justice (Warren in Hanna)-) presumption for state law.  The outcome of the litigation should be substantially the same as if tried in state court.  (York).
Guaranty v. York. NY state courts had 6-year statute of limitations and federal courts in equity had no statute of limitations (no longer distinction between law/equity courts).  SC rules that if it would significantly affect the result of a suit for a federal court to disregard a law of a state that would be controlling in the action if brought in a state court, then suit cannot go forward.  Federal courts in diversity cases are enforcing state-created rights.  It cannot afford recovery if the right to recover is made unavailable by the state nor can it substantially affect the enforcement of the right as given by the state.  

· Test under Harlan’s primary behavior test
-- Will usually find a state interest

· Even if outcome determinative, if the federal interest is counter-veiling to the state’s interest in applying the law (Byrd balancing test of competing state and federal policies)), then federal law should be applied.  (note:  in other cases, can always argue uniformity, although presumption of Erie seems to be that federalism interests trumps uniformity).
Byrd v. Blue Ridge.  Dispute over whether judge or jury should decide factual dispute over whether an employee fits the definition of ‘statutory employee’ under st. law.  State said judge should decide – federal common law said jury should decide.  Decided that federal law should govern because:

· No basis for suggesting this rule essential to statute – no reasons provided by earlier state court decision why this should be decided by the judge as opposed to the jury.

· Strong federal policy against allowing state rules to disrupt the judge-jury relationship in the federal courts or alter the essential character or function of a federal court in different ways (interests of uniformity).  This is not a state matter and the 7th Amendment weighs heavily.  

· Although it could be ‘outcome determinative,’ likelihood not so strong as to require federal government to change.  

Forum state conflict of law rules govern.  Klaxon.  Erie stands for the idea that the same law should be applied in both courts, so if choice of law rules would impact the substantive law of the case, then must apply that rule.  But this doesn’t create uniformity and it destroys efficient mechanisms for resolving mass tort claims and class actions.
C.   Federal Common Law
· Common law=default judge-made rules unless altered by legislative decision.

· In relation to FQ, federal judges make common law in areas delegated to the federal government:

· Disputes between states (and states v. US) – boundaries, water, environmental – where unfair to apply the statutes or decisional law from either states.
· Maritime and admiralty law – need for a uniform body of substantive law
· Functions of federal government that are too important to justify the use of state laws (legal activities of the US) – where the use of state law would subject the rights and duties of the U.S. to exceptional uncertainty.
· e.g. Clearfield.  Ruling that importance of paper issued by government so vital that state norms should not be used)

· Foreign relations – federal courts applying international human rights laws in domestic courts (Filartega, Kadic)

· Interpretation of federal laws and Constitution – e.g. where there’s no statute of limitations expressly provided – generally borrows the local time limitation most analogous to the time at hand.  But can use federal s/l when the state limitations period would frustrate the policies embraced by the federal enactment.  Weighs the following factors:
· Legislative purpose of the bill→ would a short s/l frustrate its purpose?
· When strong federal interests in predictability and judicial economy dictate →  use one source or class of sources (either a single fed’l provision or a single variety of state actions)

· If uniform limitations period is appropriate, consider whether should be derived from a state or federal source – may give weight to the geographic character of the claim or determine that an analogous federal source offers a ‘closer fit’ then state law sources. (Lampf).
5.  PRECLUSION
Introduction:  Ways of Imposing Stability

1.  Stare decisis – Once an issue as been adjudicated by a court in a particular way, other courts bound:

a. hard – once determined an issue judicially, incapable of change

b. soft – **ought to follow earlier cases but don’t have to.

· Statutory – least likely to be overruled

· Constitutional (softest – can be overruled if wrong b/c Amendments so difficult yet should be relied upon)

· Common law – need theory on how bad past precedent will have to be until it’s changed – if it’s been in place for a long time and leg. not changed, maybe they want

c. Hierarchical stare decisis – lower courts have to follow upper courts

d. Horizontal stare decisis – same court once it’s decided feels bound in absence of very strong reason why

e. Key to power of judiciary in common law countries – once rule has been made, norms are laid down.

2.  Preclusion – Legal rule ending a particular dispute - absolute, except for mistake b/c of fraud of one of the parties

3.  Tradition – inertial recognition that you don’t change until it is absolutely necessary to change.

Principles of Preclusion:
1. Only one chance to litigate a ‘claim’ (claim preclusion)– precluded from litigating anything you should have litigated the first time but didn’t
2. Only one chance to litigate a factual or legal ‘issue’

3. Entitled to at least one ‘full and fair’ chance to litigate before being precluded 
4. No preclusion if not a party (unless in privity or somehow represented)
5. Preclusion waived quickly unless it is claimed at an early stage of the litigation.

Justification:

1. Finality

2. Judicial economy

3. Fairness to victor in case 1

Exceptions to Preclusion

· Where earlier claim obtained by fraud or where there was a fundamental jurisdictional defect that should have prevented the first court from hearing the suit.
1.  Claim preclusion (Res Judicata)
– should have raised it and didn’t
A.  Def:  Treats a judgment as the full measure of relief to be accorded between the same parties on the same ‘claim’ or ‘cause of action.’ 
· Extends to the litigation of all issues relevant to the same claim between the parties, whether or not raised at trial.:
a. If party wins the first action, her claim is “merged” into her judgment.  She cannot later sue the same party on the same c/a for further damages.

b. If P loses her first action, her claim is extinguished, and she cannot sue again on that c/a.

· Single cause of action (claim) cannot be split by advancing one part in a first suit and reserving some other part for a later suit.
B.  Justifications:  Stability (Finality of decision/certainty of judgments, judicial economy, and protection from harassment.
C.  Criteria for use:

1. Same claim - the claim in the 2nd suit must involve matters properly considered included in the first action, even if not argued. (See D)
2. ‘On the merits’ – if case has been argued in court (not one dismissed on venue or personal j’n grounds) - generally preclusive; default judgments barred, sometimes dismissal for failure to state a claim barred- although debatable (Federated). 
3. ‘Final’ – often considered final once trial court has decided, even if on appeal, (Federated).  
4. Both parties in the subsequent action must be identical or have privity (If parties have engaged in some sort of volitional conduct that makes it appropriate to treat them as a party).
D.  Situations where it can’t be used:

1. In most situations where there’s different parties – courts will generally not rule that it’s the same claim if there’s different parties involved – claims are attached to a person.  [because claim preclusion has highly unpredictable outcomes].  Jointer or intervention permissive not required.
2. If damages occurred after the first case – usually from a separate event - but could be allowed if unanticipated and major harm occurred much later arising out of same t/o.  
3. In cases of negotiated instruments.  Considered separate and an action on one does not bar an action on the others (market-based exception to claim preclusion).  This is the reason why Cromwell v. County of Sac was not claim precluded.

E. Tests for claim:

· Can control what claim preclusion does by manipulating meaning of claim:  how much do we want people to raise the first time they go to court?  

· Broad definition of claim places pressure on P/D to raise all issues connected to t/o in first trial for fear of losing them.

· Possible meanings:

· Theory of recovery (former law – medieval)

· Same transaction or occurance / ‘Common nucleus of operative fact’ (Gibbs test for pendant j’n) – but this is dangerous b/c case for pendant j’n is door opening while claim for pendant j’n is door closing – would mean that every law suit would have to include everything. 

· Whether the liability facts are the same (Neuborne test), e.g. in case where teacher is fired and has a 1st Amendment claim on grounds for firing and state claim on procedure of firing – the facts are different.

F. Cases precluded:
‘Single tort=one claim; no splitting of claims. All damages from a single incident must be sought in a single suit (merger-P won).’Rush v. City of Maple Heights.  After a motorcycle accident P sued separately for personal injuries and property injuries.  Case 1:  property, P.  Case 2:  P argued issue preclusion so hearing only on the damages.  Court ruled that there is claim preclusion from Case 1.
Same t/o = one claim (bar-D lost) Mathews v. NY Racing Ass’n.  Tout thrown out of race track.  Case 1:  P sued employees of D for assault and libel, D.  Case 2:  P sued race track for malicious prosecution.  Court ruled that liability depends on respondeat superior and that had been decided in Case 1. 

Preclusion operates even where verdict has been functionally overruled.  Federated Department Stores v. Moitie.  Case 1:  P(1-7) file suit for anti-trust, D (dismissed for no cause of action).  P(1-5) appeal and case remanded.  Case 2: P(6-7) bring to state court and removed to federal court.  SC rules preclusion should operate even though case had been overruled in order to create an end to litigation – matters settled between the parties.  State rules on this vary.

2 agreements for same purchase = one claim (merger)  Jones v. Morris Plan.   Jones borrows money from bank to buy a car.  Note had unconditional acceleration provision – if miss a payment, everything comes due.  Case 1:  Bank v. Jones for payments 6 & 7, P.  Joes pays 6&7, misses the rest.  Case 2:  Bank v Jones for remainder of payments.  D argues that bank split claim – they could have sued for entire payment but only sued for 6&7 so entire claim merged into 6&7, D.  Case 3:  Jones v. Bank for transfer of title.  Bank argues that conditional sales contract says title won’t pass until full price paid.  Court rules that these are both the same claim – emerge from same transactional fact (purpose of note was to enable the agreement.) [Note seemingly unjust result-preclusion used for manipulation].
G.  Defensive Preclusion:  Cases where D in 1st case becomes P in 2nd case

Precluded when defendant split claim in earlier suit.  Michell v. Federal Intermediate.  Man borrows $9000 from bank for potatoes, gives whole crop to bank-suggested coop to sell and they receive $18000 and then disappear.  Case 1:  Bank v. Farmer for $9,000 debt, farmer c/c as defense, D → no payment.  Case 2:  Farmer v. Bank, $9,000 profit – argues on issue preclusion from first case.  Court rules claim preclusion, because he should have raised whole claim in Case 2. 
[Neuborne:  should have separate tests for claims for P and D – when D in first case and P in the 2nd.  Otherwise allows P with no important issue to choose forum to litigate their issue and forcing D w/ important issue to raise their issue there.]

Under common law, not allowed if claim not raised as a defense (and therefore not actually litigated)→holds onto it.  Kirven v. Chemical Co.  Case 1:  Chemical Co. v. Farmer for the price of fertilizer.  Farmer argues other defenses – does not argue the quality of the fertilizer.  Farmer wins.  Case 2:  Farmer v. Chemical Co. for quality of crops.  No preclusion b/c claim withdrawn on first suit. [Neuborne:  it’s an arguably different claim anyway – price of fertilizer v. damage to crops].
· This has been changed in federal courts by compulsory counterclaim rules. (13a) – states differ.
2.  Issue Preclusion (Collateral Estoppel)
-already raised it and can’t raise it again
Strategy:  

3. Chart the cases

4. Identify target party against who preclusion is to be used and ask whether they had a chance to raise the issue (day in court).
Def. Suits addressed to particular claims may present issues relevant to suits on other claims. Relitigation of issues actually adjudicated, and essential to the judgment, in a prior litigation between the same parties. 

· Can be used in a different case with different parties

· Can be invoked offensively and defensively

· General suspicion of issue preclusion.

· Settings in which something has been decided in way that you think never has to be decided again. 

· If can imagine case 3 between the parties and it wouldn’t come out right, then there may be a preclusion problem (see mutuality)
Justification:  Efficiency, decrease redundant litigation
Criteria:
· The issue the same as one actually litigated and adjudicated in context of real legal proceeding – want to make sure that someone has the opportunity to litigate an issue in a way that caused the system to think hard. (default judgments therefore cannot be issue preclusive).
· Necessary to the court’s judgment in the first case
· Everyone entitled to litigate once (due process guarantee): Target party against whom preclusion is being used must have been in Case 1 (can create legal fictions through class actions and privity).  
· Earlier judgment must have been valid, final and on the merits.
· Note:  partial preclusion possible when certain facts have actually been litigated.  In the past there was a strong presumption against the argument that any facts decided in the 1st case relevant to the 2nd case will be issue preclusive, now that is sliding – more lenient.
· Note:  hableus corpus is a common law exception to preclusion – allows judicial branch to determine the validity of detention by executive and judiciary.
Preclusion in Cross Forum Situations
To consider:

1. Procedure of the forum: formality of the adjudication.
2. Movement from one branch to another

3. Consequences for Federalism – e.g. Erie
→ Movement towards preclusion on efficiency grounds (with what consequences?)
1. Administrative process → Judicial.  
· Has dramatic implications for role of the jury (7th Am.) b/c no judges in administrative law setting

· Trend has been towards granting issue preclusion to administrative settings, ex. U of Tenn v. Elliot.  Allegations of race discrimination in firing employee.  Admin. Law judges makes a finding of no discrimination.  D argues issue preclusion.  SC rules that Congress indicated intent that no preclusion in employment discrimination cases on Title 7 claim, not true for other federal claim → preclusion.
· Federal judges must treat state administrative law judgments as preclusive if state judges would (SC construction of §1738).  Laws vary by state – in NY, depends on degree of formality.  Leads to lack of uniformity.
· If federal agency, then court gives same determination as federal common law would.  Generally, have power to review legal issues, but should defer to fact finding unless clearly erroneous.
2. Criminal → Civil
Sentencing:
· No preclusion when quality of procedure different - preclusion will only be imposed  when there is a quality fact-finding process.  Ex. SEC v. Monarch Funding.  Case 1.  People v. head of Monarch.  Sentencing (but not conviction) based on securities fraud.  Sentencing procedures not governed by Rules of Evidence, very discretionary standards for burden of proof.  Case 2:  Civil case.  No preclusion.
Conviction:

· Guilty conviction after a fair trial preclusive but innocent plea not (because of burden of proof)

· A guilty plea will be admitted by most (thoughtful) judges into evidence, but will not automatically be preclusive (plea may have been given under duress of some sort).

· A plea of “nolo contendere” in a criminal case ends the proceedings but avoids any concession that could be used in a Case II.

Hypo:  Case 1:  People v. defendant for arson – pleads guilty.  Case 2:  D as P v. Insurance.  If D did not contest but pled guilty, in common law, no preclusion, can still adjudicate.  Admitted as evidence but case not dismissed.  Several jurisdictions provide issue preclusion for those facts that had to agree to for guilty plea.  
3.  State → Federal

State rules govern decision on preclusion.  Alan v. McCurry.  Case 1:  People v. D (state court).  Motion to suppress evidence b/c unfairly obtained.  Verdict for People.  Case 2:  Orig. D v. Cops/State – violation of 4th Amendment rights.  State allow precl, so feds allow, even though it was a constitutional issue.
· Most states will allow preclusion in these circumstances- some states don’t, but there is a movement towards preclusion
· Danger:  Federal judges can review state courts to determine whether state courts comply with federal Constitutional norms.  Expansion of preclusion may prevent this (one of the neg. consequences of the decline of mutuality).
Judicial:  Cases where No Preclusion

Issue must be actually litigated.  Cromwell v. County of Sac.  Case 1:  P v. County – 4 interest coupons.  County says b/c bonds are fraudulent, need to prove that you’re a bona fide purchaser.  D doesn’t respond → verdict for D.  Case 2:  P v. County – demands payment and proves that bona fide purchaser.  Not claim precluded b/c negotiated instruments considered separate transaction.  No issue precluded b/c not actually litigated.

If there’s any uncertainty in the verdict (e.g. alternative grounds), then must be litigated again.  Russell v. Place.  Case 1:  P v. D – 1 patent, 2 grounds for infringement, P.  Case 2 – P v. D – still infringing on same patent.  Court rules no preclusion:  there were two alternative grounds on which relief could have been granted so court rules that not preclusive b/c not know which one was key to the outcome.  [Note: this doesn’t seem to make sense, as infringement on either of the 2 grounds is sufficient to prove patent infringement.]

· Makes most sense when there are 2 issues and the jury provides a general verdict and then an action is brought on #1.

· Even on special verdict cases, where know that both issues have been decided against D, if the case could have been decided on either, then still have to have a new trial.
Preclusion not imposed on unnecessary findings (dicta).  Ex. Rios v. Davis.  Case 1:  Popular v. Davis – impleads Rios – Rios c/c’s.  Jury finds all negligent, D.  Case 2.  Rios v. Davis – really Davis’ fault.  Not claim precluded b/c finding of Rios’ negligence unnecessary once Davis is found to be negligent.
3.  Non-Mutual Collateral Estoppel
· Mutuality no longer accepted – P or D in first trial can be prevented from litigating the same issue again if they have had a full and fair opportunity to litigate the first time.

· Indemnity Circle Cases – allows P who appeared in one case to be bound from trying the same issue against subsequent parties.  Prevents D(1) from winning, D(2) from losing, and D(2) suing D(1)
· Ex. City of Anderson v. Fleming.  P v. Contractor (primary tortfeasor) – injuries, D.  P v. City (secondary tortfeasor) – maintaining bad sidewalk.  If City lost and sued Contractor, Contractor would lose the value of the first verdict.

· Could also be resolved by necessary and indispensable party rules

· Defensive Preclusion  
· Bernhard v. Bank of America.  Cook v. Beneficiaries → Cook – decedent made valid gift (probate court).  Beneficiaries v. Bank – arg. no gift.  Preclusion.  [note: kind of indemnity circle case – If Bank lost, could be Case 3, Bank v. Cook].
· Blonder Tongue v. U of I.  Case 1: Holder of a patent v. D(1) (patent infringement) → D.  Case 2:  Holder of a patent v. D(2) – patent infringement.  Preclusion, even though D(2) would not be precluded if D(1) had lost.
· Note:  Incentive is to sue everyone at the same time.
· Offensive non-mutual collateral estoppel under certain circumstances (Parklane):
1. P(2) could not have joined with P(1) – but in practice, 1st case usually serves as a test case
2. D had every incentive to defend vigorously
3. Judgment consistent with previous decision that is identical and final - should not award to aberrational verdict [note: in practice, 1st verdict tends to be taken to allow offensive n-m co/es – risks enshrining aberrational verdict – is this fair in the name of efficiency?]
4. No procedural opportunities that were unavailable in the first kind of action that might be likely to cause a different result.
Parklane Hosiery v. Shore.  Case 1:  SEC v. D – statement false and misleading → SEC.  Shareholders v. D for damages → Finding in Case 1 preclusive.

[Note:  there was no jury trial in this case revisit Byrd and Gasperini to see if consistant.  Also in the first case, all that was on the line was changing a prospectus.  In the second case, there is a great deal on the line.]

· Creates an incentive by prospective P to refrain from joining the case b/c benefits if P(1) wins and loses nothing if P(2) loses.  
· Traditional common law doctrine – needed mutuality for preclusion (absent parties not be precluded nor use preclusion).  Doctrine of mutuality originally argued that a judgment binding on one person but not the other is unjust (not fair where one side can benefit but didn’t bear the risk – must be mutual acceptance of risk).  Ex. Wolff v. New Zealand Insurance.  Case 1:  P v. Insurer (1-9) – receives ruling on total damage award but less than wanted.  Case 2:  P v. Insurer (10-12).   Damage award decided in the first case not binding b/c no mutuality – if P had won large damage award in Case 1 would not be able to preclude new D so the reverse is not fair.
4.  Binding Non-Parties
· Strong presumption against binding non-parties on due process grounds

· Ability to litigate is a species of property – government can’t take away w/o chance to litigate
· Situations when allowed is privity (but not proxies)
Not allowed in test case situation.  In re: Multidistrict Litigation.  Airplane disaster – mass tort claim.  Cases consolidated, preliminary negotiations and one case chosen as test case – best P argument v. best D argument.  District court judge argued should be preclusive b/c absent party given full and fair opportunity to participate in discovery and development of case, test case chosen was the best one, all Ps interests represented and efficiency.  Reversed by Appeals Court on due process grounds.
Not allowed for people to lose their rights w/o any actual litigation.  Martin v. Wilkes.  Case 1.  Black employees v. city – segregated workforce discrimination vio. Title 7 and 14th Am.  City pled not guilty and settled → consent decree to re-structure workforce.  Case 2:  White workers v. City – illegal for workforce to be rearranged w/o finding of discrimination.  City defends with consent decree.  Can’t impose claim preclusion against someone who is not a party.  

Note:  White workers could have intervened under Rule 24 but chose not to.  Rule 19 (necessary and indispensable party) could have been used to force them to intervene.
5.  Rules
Claim Drawing
A.  Plaintiff Joinder of Claims (Rule 18)  
· Can join any number of claims in a single action through original claim, c/c, cr/c, or TP claim
· Limited by common law rules on pers. j’n, SMJ (diversity, FQ, supplemental).  Ask:

· Do I have a common law claim preclusion problem?

· Do I have SMJ?

· Are they part of the same case under §1367?

· Can the j’n amounts be aggregated if in diversity?

· If I add a claim, do I now need to add another party under Rule 19?  If so, is there pers. j’n?  Do they break complete diversity?
B.  Defendant Joinder of Claims (Rule 13a)  
Compulsory c/c – Requires that D come forward with all claims that arise from same t/o as the plaintiff’s claim or the claims will be precluded from further litigation.

· If it arises out of the same t/o → supp. J’n under §1367
· If not same t/o→ permissive c/c (13b) – needs FQ or diversity
· There’s a movement to adopt all over the country, but some states (e.g. NY) don’t use

· Advantages:  Efficiency.

· Risks:  Forum shopping.  Encourages someone to use strategically to pin a person with a real issue into a highly disadvantageous forum by using a small issue as a hook and forcing D to raise issues there.
· Note:  Once there’s a c-c, then P has all the rights of D except removal.

Def. of T/O:
· Usually based on a narrative-fact-based claim.
· Test: look really hard at base claim – what issues would need to be decided in order for base claim to go forward? At trial, what issues would need to be determined? Look at issues in c-c – would they be very important in the trial on the base claim?  If so, then would want them to be in same trial.  Also, intutitively – is this part of same narrative?  If in novel, would it be part of same chapter?

· Meaning of t/o tends to change when is door closing (narrow) rather than door opening (broad) –If the consequence is to harm someone and make it impossible to litigate a bonafide claim, will be reluctant to do it.  If it is to help someone get their claim into the room, will be generous.

· Two main implications:

1. If door closing (If you don’t raise your comp. c/c, you are precluded) → tendency for narrow definition so as not to prevent D from raising the issue in the future. 

2. If door opening (whether to allow supplemental claim under §1367 as long as the base claim has SMJ) → door closing
Note:  Most courts say that Fed. Rule 13 not binding on TPD – arg. in favor is that it eliminates Case 2 in situations like Rios v. Davis.

Same t/o broad in door opening case.  Ex. Heyward-Robinson  P v. D – sub-contractor sues for payment on Navy job (FQ).  General contracter c/c for overpayments on Navy and Stelma job.  P c-cs for payment on Stelma job.  Does the c-c on the Stelma job give supplemental j’n over it when there is no independent basis?  Court finds that there is a single t/o.

· The only way that this decision makes sense is when it is looked at as a door opening case.  
· Probably would be decided differently if door closing - If parties never raised the Stelma issue and then there was a Case 2 in which P or D sued for Stelma, under common law, no claim preclusion – two contracts between the same parties – so two claims.  
· Arg. in favor of district judge letting the Stelma claim in there was a common motif – in both cases, the contractor was late with payments and forced the excavator to cancel liability insurance and led to contractor firing the excavator. If Stelma claim wasn’t let in, then there would be a Case 2 on the K and could be issue preclusion based on common liability facts.  Therefore, it doesn’t make sense to make another case go forward when it’s going to be stopped based on the decision in the first case.
Ex. Great Lakes v. Cooper.  P v. D – trade secrets, patent infringement and false representations.  D- c-c – antitrust (FQ).  Then argues no diversity.  Judge dismisses case 1 b/c of diversity but maintains c-c.  P refiles original claim as c-c. Court finds that the claim and the c/c arise from same t/o and therefore have supplemental j’n.  

· Court strains to argue that there is some linkage b/w claims in c-c and claims in base claim – the allegations in P’s c-c are alleged to be phony and support the antitrust c-c. If this is right must be b/c to be adjudicated antitrust c-c must look at issues in first claim.  
· Lesson – don’t file c-c before move to dismiss on pers. j’n.

C.  Cross-Claims: (13g)
Def:  Can cr/c against any D if the cr/c is from the same t/o (prevents cases from spiraling out of control).  No compulsory c-c (except in a few states) so cr-c is always theoretically a door opener and not a door closer.
· No compulsory cr/c (theoretically) – decision not to force people on the same side to fight with each other instead of acting with a common front against P.  
· But defacto compulsory cr-c –issue preclusion creates the need to raise cr/c when in a situation where it is likely that the base claim contains an important issue will be determined that will be preclusive in subsequent action and there’s 2 Ds with potential cr-c against each other (usually done).

· Think about whether one of the issues in the base claim will control relationship between D1 and D2 later – if the outcome of case 1 will be issue preclusive in Case 2, will be likely to file cr-c so Case 1 represents full consideration of the problem. 

· Problem: Cr/c can lead to massive and complicated adjudications. But if you didn’t allow cr-c, there would be a terrible preclusion problem.  

· Solutions:  
· If many cr/c are filed Rule 42 says you can sever a dispute – but there are potential issue preclusion issues. 

· Some states say that there is no issue preclusion between co-defendants in the first case – b/c if you are going to allow issue preclusion, then would allow cr-c to overwhelm the base claim.  Could create indemnity circle problems.  Need to worry about phantom cases down the road.  

Ex.  LASA v. Alexander.  City of Memphis wants to build.  Hire S. Builders.  Require insurance co – Continental Casualty.  Southern sub-contracts Alexander Marble and Alexander hires LASA (It).  Architect supervises.   
· LASA sues Alexander, S. Builders, Continental Casualty, and Memphis.  
· Alexander c-cs LASA (13a) – marble bad.  
· Cr-claims filed by Ds against each other.  Example of how cr-c could get out of control.  
· What’s the t/o?  Is it the building of the Memphis Courthouse so that every dispute is part of the suit?  

· Or is it the marble issue?  But, won’t this be preclusive so all issues need to be tried at once? 

· Court holds that these are all part of same t/o????I think!

Joining of parties (19&20)
D.  Permissive Joinder – Rule 20 
Def.:   Either P or D can join anyone part of the same t/o (very permissive).  

· Can join parties in alternative if you’re not sure who it is (can sue a finite group within which the culprit lurks) – allowed in federal rules but not in many states
· If you do not bring the parties in, then no claim preclusion against them, even under same t/o – otherwise would turn into mandatory joinder and make difficult in situations where there is no personal j’n (although issue preclusion might have an effect)
· Theory is to bring everyone into court together to decide whether one of them did it and who it was.  

· Otherwise could have had whipsaw outcomes. Case 1 P v. D1 – verdict D1 b/c of D2.  Case 2 P v. D2 – no preclusion b/c D2 wasn’t able to defend so can allow a verdict where say D1 did it.  

Principal problems:  
1) Can’t use w/o in personam j’n.
2) If people you want to join break complete diversity, then can’t bring them in. (If part of FQ no problem, b/c can be joined under 1367a).
3) Interacts strongly with Rule 13g (cr/c) → can force D’s to fight with one another instead of P
· Some j’ns address this by not allowing issue preclusion by co-defendants.  They can fight against P but it won’t be determinative for respective liabilities so in new case, they start from scratch.  

· Most j’ns follow Rule 20 and allow joinder and have permissive cr-c rule and they let things take their course.

Ex.  Beaunit v. Tambro. –Case 1:  Seller sues buyer - money for the cloth.  Buyer c-c’s - bad cloth.  Case 2:  Buyer v. producer – bad cloth.  Motion by Buyer to consolidate Case 1 and 2 – NY allows → Case 3:  Buyer v. seller, producer (if not allow, then there’s a whipsaw – everyone knows the cloth is bad but P gets nothing b/c verdicts go in opposite ways).  

E.  Compulsory Joinder of Parties: Necessary and Indispensable (Rule 19)
Def.  Some situations where truly unjust to leave someone out of a lawsuit so demand that they be brought in.  Rule 19 motion can be made by absent party, D or the court. 
· Parties who are hurt because they are outside of the case and should be inside the case to protect their rights, e.g. white workers.  Even though there is no preclusion, stare decisis effect is there.

· Mischief makers – person who is so affected by the lawsuit, will come back and wreak havoc on final determination.
a. Necessary – must be brought in if can.  Must use all the best efforts to obtain them. If can’t get them (b/c of no in personam j’n or would break complete diversity) and tried hard, then case will go forward (in common law, the case wouldn’t go forward).  The judge will try to minimize all effects on third parties.
b. Indispensable – must be brought in absolutely.  If they can’t be brought in, then case can’t go forward.  Hanson v. Denkla.  
Making the Determination
Court will balance all the players– Generally will strain to find ‘necessary’ so that case can go forward..

1. P’s interest in having a forum – if P can show that there’s no place that case would go forward  b/c no place where all indispensable parties can be found, probably will reclassify as necessary or make due process argument (rare under modern in personam j’n and venue rules).
2. In-court D’s interest – dominant interest is the fact that there is lurking some out of court threat likely to pose case 2 at some future time that will nail in-court D at some future time and in-court D will not be able to use judgment as preclusion b/c out-of-court threat not bound.  

3. Out-of-court people – are there people out there that are going to be hurt by judgment in a way that’s unfair?  They cannot be precluded b/c not a party but there could be stare decisis impacts – if this case decides important legal issues that will have some effect on future case may have practical implications (but don’t go down this road too fast or every party will be indispensible). Worried about practical consequences of judgment that are so dangerous to persons – e.g. when litigating about fixed fund and litigation will give out the money.  By the time out-of-court people get to court money will be depleted to such an extent that as a practical matter will never be able to access.

4. Public interest in efficiency, finality, avoiding inconsistency and avoiding appearances of injustice in the system.  [Neuborne: this is very vague – does it add anything to the first 3?]

Can force D to implead necessary parties.  Rule 19 is often strategic mechanism used by D to stop the lawsuit– creates a strategic reason to look for indispensable parties so case cannot go forward.  If there’s an alternative way to join the parties (e.g. the parties are important to D and D can bring in without destroying complete diversities), a failure to take that route means that judge will dismiss Rule 19 motion.  Essentially gives D the option to bring them in or let the case go forward without them.   Note:  This allows P manipulation – bringing in half the parties and forcing D to implead them – and judge has to make the determination whether this is fair.
Ex. Shields v. Barrow.  Barrow (LA) sells rice plantation→ T. Shields.  6 people endorse (from LA and MA).  Shields is bankrupt.  Barrows goes against 6 endorsers and they settle. Barrow then wants to rescind and sues in federal court.  He sues the 2 MS endorsers in federal court seeking a declaration that the deal should be rescinded.  He can’t join all 6 endorsers w/o destroying complete diversity.  Ct. says can’t go forward with action in absence of other 4 endorsers.  Case probably wrongly decided under present rules b/c indispensable parties were primarily important for D.  Therefore if they didn’t, the judge could have dismissed the Rule 19 motion.  
· P wants a forum – but he can always join everyone in LA state court.  Would be different law at the time before Erie – they would have used federal common law under Swift; no arg. unless you say P has right to choose law

· Absent parties – unbelievably unfair to the absent parties to go forward b/c adjudication that deal would be rescinded puts them at risk for whole $150,000 (investors jointly and severally liable for the whole deal).  Have common interests – but just because people have same interest doesn’t mean they get to represent each other (in re Airplane Disaster).  
i. Absent parties not bound – can relitigate.  But 1. Stare decisis, 2. Land itself may be important security – they may want to sue Shield to get their money back. The only asset they can go over is the land.  But if they win, land goes back to Barrow and they only have to pay their pro rata share of the settlement.  If they lose, Shields gets the land and they go after him.  So problem not so huge.
· D’s interest – If they lose, will be liable for 150,000 – so will want to ask LA shareholders to pay their share.  LA endorsers will say that they are not bound.  Might have Case 2 that says there shouldn’t be a rescission and then the 2 LA investors liable for the whole amount.   But D can implead as TPD under Rule 14 – it won’t destroy complete diversity.  

If can’t get j’n, court can also divide the case and let part of it go forward against those parties that are found.  Bank of CA v. Superior Court.  P sues saying that she had a contract with an elderly woman –if she gave care, then she gets money.  P v. Executor and Hospital (90% of estate). Residuary legatees all from outside of CA – no in personam j’n.  
· Hospital argues indispensable party:  suppose P wins and hospital and executor have to pay back estate:  Suppose Case II.  Specific legatees v. Estate/ Hospital.  Not bound by first case.  If they win, Executor and Hospital will have to pay twice.  
· Court lets case go forward but Ds are only responsible for 90% and not the amount of the specific legatees.  Smedley has to agree to 90% in order to get a forum.
Courts have ignored 3rd party interest even when strong when no one raised earlier.  Provident Tradesman v. Patterson –Dutcher lends car to Cionci to run errand – Cionci takes errand on personal business and takes Lynch and Harris with him and smash into Smith.  All killed except Harris who is seriously injured.  
· Case 1:  Lynch’s estate v. Cionci’s estate – diversity.  Cionci has no money so case is anticipation of insurance coverage.  Case settled for $50,000.  
· Case 2:  series of state cases, Smith and Harris v. Cionci, Dutcher and Lynch (Lynch b/c of judgment).  
· Case 3:  Lynch, Smith, Harris v. Insurance Co. and Cionci’s estate.  Dutcher not sued b/c would destroy complete diversity.  Insurance co. says not liable b/c insuring Dutcher.  P argues insurance policy covers b/c 1) Permission - covers anyone driving with Dutcher’s permission.  Ins. Comp. says that he didn’t give him permission.  2) Respondeat superior - Dutcher is vicariously liable for any action of Cionci b/c he’s a servant.  Ins. Co. says he was not acting while working – it’s Cionci alone.  Policy is for 100,000. 
· SC lets case go forward b/c the parties didn’t raise below so it’s not very important.   Problem is that none of the parties had any interest in blocking it- the only person concerned is Dutcher.  This ruling says that the outside guy is almost at the mercy of the strategic interests of the inside people.  Creates risks for outside interests –  they can defend themselves if receive notice, but if they don’t the court should be acting on their behalf.  

· Assume P verdict and judge makes specific finding that Cionci was driving with permission and award insurance money to Ps.  But what if they then go after Dutcher b/c argue that it is not sufficient to cover the full liability?    Could be Case 4:  Ps sue Dutcher again on respondeat superior b/c Cionci was his servant and being done in the course of employment – could get another award against Dutcher.  Ins. Co. says have already paid – Duther says this is wrong b/c he didn’t give him permission.  Then Case 5:  Dutcher v. Ins. Co. - either the Ins. Co. has to pay twice or Dutcher has to pay himself.  
· In order to allow case to go forward, would have to go back to parties and give them the option of surrendering the claim of respondeat superior.
· But isn’t there claim preclusion?  Wouldn’t you have to go to theory-based notion of claim preclusion to stop a second suit?  But Ins. Co. was sued and not Dutcher.  But Dutcher wasn’t in court – are there two separate claims?  Is it fair for trial judge to have  build law suits?  
Note:

· In traditional common law, where there were strict personal j’n rules under Pennoyer and limited definition of citizen, the difference between necessary and indispensable party was crucial – there was constant litigation about whether case will go forward.  Expansion of personal j’n and classifying corporations as citizens of any state where they do business has made this less of a problem.  Now generally possible to find a place where this case can go forward.

E.  Impleader:  Rule 14
Def.  Permits anticipatory joinder by D of someone who may be liable to her in the future to make sure that all the determinations of liability in the future are consistent with liability arguments in the present.  P v. D → TDP.  Theory about which someone else is derivatively liable if D has to pay P.  
· At common law, often not permitted on a theory of rightness:  can’t know whether TP has to pay D until you know if D has to pay P – so is a waste of the third parties time and courts time (so probably why couldn’t bring LA parties in at the beginning in Shields v. Barrow).  Risk is that D is going to get whipsawed if she doesn’t bring them in:  could be Case 1, P v. D, P.  Case 2: D v. TPD, TPD (no preclusion – so have to have whole new trial).  So D has to pay the plaintiff and lose the contribution right.  
· Creates all sorts of manipulations – P may consciously sue only those Ds with whom there are complete diversity (Shields v. Barrow situation) so D either sits still or uses Rule 14 to bring in the parties.  
Tests:

1.  Can I get in personam j’n?  (one qualification:  100 mile bulge in Rule 14/19 – absolute in personam j’n up to 100 miles around the court house even though there is no minimum contacts. Unlikely for this to come up with minimum contacts rules).  
2.  SMJ (Not a problem - FQ not a problem b/c is from the same t/o. Minimum diversity allowed)  
3.  Is this a true impleader?- Must make sure that this is real derivative liability and not bringing in an alternative tortfeasor (a co-defendant is okay).  If you don’t have derivate liability but trying to use Rule 14 to join an alternate defendant, allows this to slide into general joinder rule allowing D to join anyone he wants.  When looking at these cases, ask whether this is a correct application of Rule 14.  (happened in the context of Kroger- go back to it – is this a real TPD or alternative tortfeasor – is an alternative D a proper person to bring under Rule 14.  May be destroying complete diversity in a way that’s inconsistent with the rule).
NOTE:  Have allowed TPD to raise a counterclaim against P (on same t/o w/ §1367 j’n –even if no diversity-or different w/indpt. base of ju’n) b/c there is no fear of manipulation.  Not P waiting for D to bring TPD in so that P can jump him.  When an involuntary TPD sues P on same t/o – what about compulsory c-c?  Does Kroger apply?  

F.  Intervention Rule 24
Can’t intervene if would break complete diversity (will get dismissed).  No compulsory intervention.  Is permissive – court has discretion.
G.  Interpleader (Rule 22, §1335)
End of the trail for in rem: trying to dispose of everyone who has a claim about a particular piece of property at one time.
Def. and Justification:  Permits a person in the position of a stakeholder to require two or more claimants to litigate among themselves to determine which, if any, has the valid claim where separate actions might result in double liability on a single obligation (Put the piece of property in the court, give notice to everyone with an interest – court summons everyone together and everyone races to get at it.).  Codified in rem j’n.
· If there were a series of in personam proceedings, there could be a series of contradictory decisions about who owned the property – could lead to double payment and inconsistencies.  
Jurisdiction:
· Puts real strain on geographical reach – means will want to design subject matter j’n as generously as possible and reach of personal j’n (power).  Shaffer v. Heitner enormously complicates this b/c says that reach of court is limited by Int’l Shoe rules.  So merely having an asset in the court isn’t enough to be able to adjudicate all.  (Haven’t fully thought through this).
· Statutory Interpleader (Federal Interpleader Act §1335): Very broad – Amount in controversy is $500 or more and diversity must be between any two contending claimants (minimum diversity).  Venue lies where any claimant resides and nationwide service of process.  The plaintiff stakeholder must deposit the amount in controversy with the court.

· Rule 22 Interpleader:  Used primarily when all claimants are from the same state.  Normal rules as to SMJ – either FQ or complete diversity and $75,000.  Also in rem or in personam j’n and venue necessary.
Ways of thinking about Interpleader:
1. Straight in personam adjudication about the asset in which case you need to have power, minimum contacts

2. In rem – exceptions to the limitations; it is the asset in the j’n itself that creates the contact; therefore, as long as we give actual notice and tell people that there’s a claim, we can bind everybody

3. Some cryptic middle position that can be adopted – quasi-in-rem – asks unique questions about reach of interpleader court.

NOTE:  Easier to interplead concrete objects – paintings; more difficult when intangible – can contingent liability be interpleaded?  Bankruptcy is a massive interpleader.  What can you interplead and what’s the scope of the court’s power to make those determinations?  
Traditional basis provide room for manipulation.  Ex. New York v. Dunlevy.  Gould takes out reverse life insurance policy on his daughter.
· Case 1:  B&B (hat maker) v. Daughter – payment on hats, default judgment.  B&B attach and request money from insurance co. – attachment of a debt.  Ins. Co. says they’re not sure whether it should go to Gould or Dunlevy. Ins. Co. pays money in court and notifies Gould and Dunlevy – court holds that it’s due to Gould.
· Case 2:  Daughter v. Gould and Ins. Co. – this was a gift – is her money.  Ins. Co. says they’ve paid Gould in PA.  She argues that she was not a party - she wasn’t served personally, had no property – fact that they paid into court didn’t create additional j’n. SC upholds daughter’s claim and directs Ins. Co. to pay again.
· Neuborne: Either should have given in personam j’n in case 1 over daughter as ancillary to Case 1 or could have given PA court j’n over everyone.
Interpleader as a way to address mass torts.  State Farm Fire & Cas. Co. v. Tashire.  Insurance tried to pay $20,000 policy into court and use as a vehicle to get single adjudication of mass tort by D paying into court.  Court allowed but decided that could interplead but it does not prevent future suits on the tort and can’t go beyond 20,000 → means that interpleader is not the best way to resolve mass tort claims (hence class actions.)
· SC has finally said that maximum diversity is not compelled by Article 3 but only statutory.  
· Allows for D’s choice of forum.  
· Problem was that policy was just too small – tail wagging the dog problem.  Change the numbers and think about what the court would have done with much larger insurance policy.  
· Does this get issue preclusion?   There’s always the possibility that we have q-i-r j’n for x amount of money (although rare to have q-i-r j’n with no in personam contacts).  If have determination that says P wins, in the next case do you get issue preclusion?  Courts have said no but SC has never passed on it.

· Questions raised:  What can you interplead – how finite and certain do you have to be? (In this case seemed pretty certain that the insurance company was going to have to pay). Can you interplead an unlitigated tort liability? Can you interplead contingent things?  How far toward the realm of uncertainty can you go before  you allow this to be the basis around which the lawsuit revolves? Court has not yet truly decided this.  Land →personal property→abstractions→contingent abstractions.  
H.  Class Actions (Rule 23)
Def.  Way of creating virtual representation as a mechanism to deal with a single event that causes loss.  People who are out of court are treated as though they’re in court from the perspective of preclusion.  
Subject Matter Jurisdiction:

· Citizenship tested by named plaintiff.  
Ben Hur.  Means can create or destroy diversity by expediency of naming the plaintiff.  If tried today before SC would probably be overruled and class treated as a limited partnership, as SC as consistently treated class as individual entities.  

· Class Actions:  jurisdictional amount needs to be satisfied by each party 

a. In deciding that there is no aggregation, treated as class of individuals loosely grouped together for a common purpose.  

b. All plaintiffs, not just named plaintiffs, must satisfy the jurisdictional amount.  Zahn v. International Paper (1973).  Petitioners brought a diversity action against factory on behalf of a class of themselves and 200 lakefront property owners on Lake Champlain.   Court held that only those Ps who could individually meet the jurisdictional amount ($10,000 at that time) could be members of that class.  
· May be overruled by §1367 but there is no consensus.  There is also a federalism issue here – prevents plaintiffs from using federal courts in states where they have made the decision not to allow class actions, although most do.
· Dissent (Brennan):  this destroys efficiency argument of class actions and purpose of Rule 23– these are cases where the actual amounts may be low and spread out over many people, meaning that a class action is the only way that the claims can be brought.

c. Even though the total amount in question would exceed the jurisdictional amount, the separate and distinct claims would not satisfy.  
· Snyder v. Harris.   [Shareholder suit against the board, where total damages exceed $1 mil. but damages to named plaintiff are less than $10,000 (jurisdictional amount at the time).   

Justification:

· Resources - Traditional mechanisms of careful individualized justice require large and expensive process – huge transaction costs.  
· Internal justice problem – assumes ability of everyone to find their way to court and to be able to afford some type of representation.  Many people can’t do it.  So individualized adjudication means that many people will be left out.  
· Lack of symmetry in the importance of the event.  May not be economically important on small scale for the individual but has huge implications for the other party.  So this system allows people to aggregate their small claims into a large claim and obtain representation.  
· Impact of offensive n-m collateral estoppel on D’s:  As soon as lost one case, P would be able to use issue preclusion against them.  
Prerequisites of a Class Action (23a):
1. Numerosity – enough people so can’t do individualized justice.  What’s the necessary size? (smallest class was 12-seems too small)
2. Typicality – claims or defenses of representative parties are typical of the class.

3. Commonality –issue of law or fact that is central to the controversy linked across the class. (Can test by whether you are talking about issues where there would be preclusion)

4. Due process – representative parties will fairly and adequately protect the interests of the class (i.e. no conflict of interest)-   have to be sure that will able to fulfill the responsibilities of any representative entity.  
Situations where it would be a good idea to have mass adjudication (23b):
1. Possibility of inconsistent or varying adjudications with respect to individual members of the class (b1A).

2. Situations where are nervous that someone outside the lawsuit or inside the lawsuit are going to get hurt-b1B (Rule 19 –indispensable parties -rolled over into Rule 23). 

· Is it limited to situations where Rule 19 could operate? Is it kind of discretionary rule 19 that allows the parties and the judge to say that it may not quality as rule 19 but will feel better if everyone was in the lawsuit? 

3. Civil rights class (B2)– hurt but generally too weak to come to court on their own.  Designed to enforce Brown v. Board of Education.  Purely injunction – no damages.  

· Opt out requirements don’t apply b/c of fear that enormous pressure would be brought on people to opt out – probably violates due process by forcing people to be plaintiffs.
4. Mass tort (B3)– effort to create a mechanism to litigate mass tort and products liability.  
· Problem:  Requires giving notice and allowing class members to opt out.  P has to pay for notice – can’t make a motion that D has to give notice.  Means that have to come up with a great deal of up-front money.  
→ Judge makes the determination which classification applies.

Requirements for an ad hoc political entity to be a representative institution: 
1) Exit – That’s why opt out are so important in class actions.  

2) Loyalty – can’t be a conflict of interest between you and the person who represents you and you.  
· Ex. Suppose an issue effects, future victims and present victims.  If class is made up of present victims, then temptation is to use most of the money for present victims.  Can you have a class action where present victim represent future victims?  Will unrepresented victim be precluded by a judgment that did not fairly represent her?  
· As class actions get bigger, conflicts of interest inevitable – if deal by creating sub-classes and then make sure they’re represented, may prevent from operating and eventually will have classes of one.

3) Voice:  Supplies the parties settle. How are you able to determine what the class wishes?  Who is the true representative of the class – is it an entrepreneurial lawyer?

PAGE  

