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I.
INTRODUCTION


A.
Interpretatons of the Constitution



1.
Literal Meaning




- 
Text only has one meaning, i.e. that of plain words of text.



2.
Original Intentionalism




a.
Interpret Constitution the way framers intended it to be interpreted when it was 
first written.  




a.
e.g. Establishment clause - should not favor one religion over another, not should not favor any religion.




b.
Weaknesses 





i.
Facts of original intentionalsim are soft.  Evidence for intent is equivocal in both directions. 





ii.
Even if can find facts, whose intent counts?  Madison? Framers?  Each individual state that ratified Constitution?  Hard to find.    





iii.
Even if can find facts and identify founders, why lock ourselves into what people thought 200 years ago?  Too rigid since society has evolved.  Document would not help society grow. 




c.
Strength





i.
Most faithful method of interpreting Constitution





ii.
Creates objective norms





iii.
Keeps judges from applying their own meanings and politics.



3.
Constructive Intentionalism - Most widely accepted




a.
Use literalism if it works




b.
If there was a hypothetical founder living today, what would that founder decide to 
do




c.
Weakness





-
Very subjective.  Judge really decides case.




d.
Strength





i.
Forces judge to organize question based on what values original founder had 
as applied to problem today





ii.
Allows interpretation applicable to our own time.



4.
Delegation Theory




a.
Founders wanted to delegate forward in time the power to interpret Constitution to solve problems in our own time.  Founders wanted to be ambiguous and force judges in the future to solve problems.




b.
Strength





-
Honest; admits that judge has more responsibility in deciding.




c.
Weakness





i.
Anti-democratic.  No one will be able to check judge's power





ii.
Who decide judges had this power?  




d.
Dworkin Chain Novel Theory 





-
Founders write 1st chapter.  Each judge writes next chapter constrained by 
chapters that were written previously.  So judge has some flexibility by is 
constrained by stare decisis.


B.
Why have courts?



1.
Resolve disputes



2.
Enunciate rules



3.
Protect particular groups of society.  Maybe legislative process is flawed b/c not representative so let judges make principled decisions.

II.
SEPARATION OF POWERS - The Court as the Final Arbitor

A.
Why have separation of powers?



1.
Spirit of Constitution comes out of Montesqieu




a.
Pre-Montesqieu:  





i.
Locke -






(1)
Gov’t creates new laws -- Parliament






(2)
Gov’t enforces old laws -- King





ii.
Only two branches of government; the judiciary is not independent of the King





iii.
This is true in most parts of the world






-
Judiciary is part of the Executive




b.
Montesque:





i.
There should be a 3rd branch; independent judiciary





ii.
3 Branches






(1)
Ennunciation







-
Legislature






(2)
Implimentation







-
Executive






(3)
Particularization







-
Judiciary



2.
Separation of powers means putting the power in separate hands



3.
Is Montesqieu right?  




a.
Is there a unique 3rd function that can be ascribed to a group of people?




b.
Once you accept this 3rd branch you see there is a large power in it.  





-
Example:  In France judiciary branch isn’t equal. 


B.
Theories



1.
Negative 




a.
Gov't is dangerous.  Split gov't into three branches and give each branch power.  That way three branches will have to act together before action can be taken or someone can be oppressed.




b.
Whole power cannot be exercised by any one participant, all participants must come together to exercise power.  




c.
Insurance policy against a loose canon.




d.
Controlled inefficiency.




e.
Makes Govenment slow and ineffiencet




f.
Fouders assumed notiong occurs unless all 3 branches act in tandum





-
Only way the Government can do something really bad (a bomb) or an 
individucal is harmed by the government is for all 3
branches work together



2.
Functional




a.
Different parts of the gov't do things well.  




b.
Give power to the branch of govt that is most efficient at it.





i.
Executive => do not want one person making laws, but can enforce





ii.
Legislature => collective and thoughtful





iii.
Judicial => independent, non-political and insulated




c.
e.g. Let legislature make laws b/c it is large and most representative allowing for debate.  Let executive enforce laws and perform negotiate with foreign countries b/c it is most efficient in having one person be decisive in implementation.  Let judiciary resolve disputes b/c it is insulated from political process and is neutral.




d.
Makes government work as efficient as possible



3.
Overiew of Constitution




a.
Perfect Negative Seperation and Perfrect Functional Seperation




b.
Usually Funtional and Negative Seperation work well together




c.
Our cases where Negative and Funcational Seperation collide





-
Ex) Foreign Policy






i.
Functional - Efficient, give it all to the President






ii.
Negative - Dangerous to give so much power to a small group of people




d.
Ex)
Army want to be Functional - effiencient and Negative - Don’t want one guy to have power to destroy the nation

?

4.
Stratification




a.
Identify functions of gov’t. and give them out to parts of society that wouldn’t 





have the power otherwise




b.
Idea that judiciary is virtual representative of those parts of society who were not 







represented in old scheme




c.
Startification can also be used to give those in power more control; can be very 







dangerous as a way of parceling out power to segments of society.





i.
Ex1) House of Lords => attempt to give a piece of gov’t/ power to the 










aristocracy





ii.
Ex2) In USA it has given us a more powerful judiciary




d.
Different strata of society represented by different parts of gov't.  Give each strata a chunk of power.  Provide certain disadvantaged groups w/entry into one of these three brances or give them special representation.




e.
e.g. judges are surrogates of poor or minorities.  Examples include affirmative action and voting rights cases.




f.
Provide a saftey net under society




g.
Could be very dangerous





i.
One group absorbs too much power





ii.
Ex)
House of Lords in Britan 




h.
Problems





i.
Is it legitimate






-
Maybe there is not even a real problem





ii.
Things can be hidden from the public






-
Like FCC governing communication





iii.
Transferring of Power






-
Congress setting sentancing guidelines





iv.
Negative and Functional will collide






-
Why favor one or the other in areas where it collides.



v.
Do the descriptions hold?




(1)
Unless you can accuratly describe what the gov’t is doing, a theory to 





separate the functions might not work.  




(2)
Differeing between ennunciation and implementation is not always clear




(3)
Also courts find facts, but so does the legislature.  Who is doing what?


C.
Marbury v. Madison (1803, p.2)



1.
Facts




a.
1800 election a tie occured between Jefferson and Adams, so went to House of Representatives




b.
Feburary 4 - Adams appointed Justice Marshall (Secratry of State) to replace the Chief Judge of the Supreme Court 




c.
Feburary 13 - House of Representatives ballot everyday, but deadlock.  Congress does pass the Midnight Judges Act





-
Created 16 new Article III judges and decreased Supreme Court from 6 to 5




d.
Feburary 20 - Jefferson elected




e.
Feburary 27 - Enacted a bill to appoint 42 DC Justices of the Peace, jobs for the Federalist congressman ousted from office




f.
March 2 & 3 - The new judges and justices confirmed by Congress




g.
March 4 - Marshal, as Sec. of State has to sign in the judges.  At Midnight, Jefferseon comes in and says NO MORE




h.
Dec. 21





-
Writ of Mandamus to make Madison (new Sec. of State) deliver the 
commissions under the Judiciary Act of 1789 which allowed the Supreme 
Court to issue Writs of Mandamus to public officials



2.
Marburry Model of Judical Role




a.
Judge is like a judge who lives in the middle of the country




b.
Judge is eating dinner




c.
Two litigants come banging on his door to end their controversy




d.
Judge just wants to answer the question before him and go back to dinner




e.
Litigants need standing in order to have judge answer question



3.
Structure of  Marshall’s Argument:




a.
Four Stages:





i.
Is Marbury entitled to commission?





ii.
If yes, do laws afford a remedy?





iii.
Is mandamus correct remedy?





iv.
Can court issue the writ of mandamus?




b.
Why start with merits of case and not jurisdiction of the case?





-
Some claim Marshall was doing this to announce a strong Federalist 






assertation of power over the Jeffersonians.




c.
If there are the:





i.
Merits of case



   

ii.
Remedies



  
 
iii.
Mandamus



   

iv. 
S.Ct. power





v.
#1 and #4 are most controversial issues.

?



vi.
#2, remedies is most important from Montesqeu’s viewpoint






-
Answer to what is sepeartation of powers




d.
Court is insting that judiciary can enforce law against executive branch who is 





supposed to enforce the law.  





i.
This is in the Consitution by implication of Montesque.  If judiciary is 







independent they can assert power over the executive.  





ii.
In some cases, such as sovereign 
immunity or presidential immunity, the 






judiciary can’t assert power.




e.
If Marshall did not address merits he would never have gotten to remedy or S.Ct. 





power.




f.
If Marshall is right in starting with merits could this case be decided differently 





to avoid the Consitutional questions?  What is problem case creates for Art. III?



3.
Legislative Holding




a.
The Supreme Court can void Acts of Congress that are against the Consitituion




b.
Judiciary Act of 1789 was unconstitutional





-
Because the Supreme Court cannot have original jurisdiction in this caes.  The 
act 
conflicts with the Constitution “The Supreme Court shall have original 
jurisdiction in all cases affecting ambassadors, other public ministers and 
consuls, and those in which a state shall be a party.  In all ofther cases, the 
Supreme Court shall have appellage jurisdiction.




c.
Judiciary has power to oversee and strike down unconstitutional actions of Congress.




d.
Justice Marshall reads Article III literally saying that ct only has original jurisdiction over certain matters.  "Exception" refers only to what ct has appellate jurisdiction over.




e.
Congress only has authority to limit judiciary's power, cannot add to it.  




f.
If Congress passes a law that is in clear violation of the Constitution, it is Unconstitutional





-
Ex) A law saying the President could be less than 35




g.
Orthodox view is that all Marbury is, is a written out explanation of what is in the 







Constitution.



4.
Executive Holiding




a.
Non-performance of a duty of an executive official gives rise to a remedy




a.
Judiciary has power to enforce actions against the executive branch.




b.
Since Marbury has right to commission, court can give him remedy.  




c.
Exceptions to remedy





i.
Immunity doctrines - ex) sovereign immunity.





ii.
Political questions - not within judiciary's expertise.





iii.
Lack of Standing - judge has not moral authority to expound on Constitution if litigants have no stake in controversy.





iv.
Ripeness and Mootness - judge not needed.





v.
No advisory opinions 





vi.
Finality - other branches/parties cannot unravel decision.



5.
Problem - So does Marburry have any remedy?




************ OLD FINAL QUESTION (Notes 9/5)




a.
This was the only place that Mayburry could bring the suit




b.
No injunctions allowed because Federal Question Jurisdiction did not exist 
until after the Civil War




c.
Holding implies that some things are immune from a remedy




d.
If Marburry’s legal rights were wronged he dersevers some remedy




e.
But Soverign Immunity says President is amune from tort damages, so can’t sue President Jefferson




f.
Possible Solutions





i.
In France, a special set of officials watches the executive branch to ensure they 
followt the law






-
But, if the executive appoints the officials there is a negative seperation 

problem





ii.
Since same group who wrote Consitituion, wrote the Judiciary Act of 1789, 
then isn’t it Consititutional






-
Who is John Marshall to say they can’t do this





iii.
Read all of Judiciary Act of 1789 to see if anything could be used to avoid the 
Constitutional Problem






-
Best way to avoid this problem today





iv.
Read Article III and interpret it to save Judicary Act of 1789



6.
Judiciary is ultimate decision-maker as to what is constitutional and what is not.  




a.
Why is judge's decision better than legislature?





i.
Judges are more qualified.





ii.
Better if judge decides b/c insualted from politics of political players decide.





iii.
Court also has a moral responsiblity to have the final say





iv.
Narrow assertion of judges power






(1)
Judiciary will not accept reading of another branch when reading will force 
judiciary to act in an unconstitutional way






(2)
Cannot tell judiciary how to run its affairs






(3)
E.g. Cannot force judiciary to take jurisdiction.





iv.
Intermediate assertion of judge's power.






(1)
If you ask courts to resolve disputes, then must abide by their 

interpretation.  Judge is final arbiter






(2)
If you don't like this, create own system







-
So executive branch has administrative system.  





v.
Broad - this is active reading (above 2 are passive)






-
Court will not allow other branches to act in unconstitutional way.




b.
Marshall says judges have duty to uphold Constitution even where legislature tries to violate it.




c.
Judge Learned Hand (1958) said that there is nothing in Constitution stating that judiciary can declare acts of Congress unconstitutional. (p.18)




d.
Professor Wechsler said Art. III & VI gives power to judiciary.  He states that duty of judiciary is not to police executive or legislative branches, but to decide the litigated cases in accordance with the law.




e.
Federal judiciary also has power to review state courts decisions.  Martin v. Hunter's Lessee (1816, p.29)  Article III says cts have appellate jurisdiction over "all other cases."





-
Want uniformity throughout system.



7.
Limits of Judicial Power - Where does judicial review power come from?




i.
Lack of discretion of judges to decide jurisdiction - judge cannot pick and choose 




cases to hear.




ii.
Political questions - not within judiciary's expertise.




iii.
Lack of Standing - judge has not moral authority to expound on Constitution if 




litigants have no stake in controversy.




iv.
Ripeness and Mootness - judge not needed.




v.
No advisory opinions 




vi.
Finality - other branches/parties cannot unravel decision.




vii. If can decide case on Constitutional ground and non-Constitutional ground, use 




non-Constitutional ground first.



8.
Why Judiciary’s interpetation is final word over Legislature’s




a.
Legislature can always change an act if they mean something else




b.
The judges are best trained to do this




c.
Consitution does not have a single meaning





-
It would have never surivied that long then



9.
Meaning of “Exception” in Article III




a.
Appellate Jurisdiction is at the mercy of Congress.  Very small original jurisdiction





i.
Then a constant threat exists to the judiciary that congress will take away their appellate jurisdiction





ii.
Marburry interpretations






-
Congress cna take away appellate jurisdiction but not add to it




b.
Congress can move things between original and appellate jurisdiction, but not abolish any jurisdiction





-
The Judiciary would be immune to their power being taken away




c.
Congress can take away all of the jurisdiction



10.
Interpreting Marburry - When is There Judicial Review



a.
If one branch tries to give the judge too much power, the judge has a moral and legal right to reject the power





i.
Judge should have the final word (See above)





ii.
Narrowest interpretation




b.
Political Judgment





i.
When judge clearly has the power, but is being asked to use the power in an 
inappropriate way, then the judge should reject the power





ii.
(a) and (b) above constitute 80-90% of cases of judicial review




c.
Functional Judgment





i.
If a 3rd branch attempts to act on its own, the judiciary may intervenee and at 
the request of someone being hurt and make the 3rd branch stop





ii.
The judge has the power to do things they think are right



11.
Application of the Marburry holdings




a.
US v. Nixon (1974)





-
The Special Prosecutor for the US, while conducting hearings on watergate, 
issued a thrid party subpeona against Richard Nixon to turn over tapes (Nixon 






was not on trial)





=>
Executive Immunity does not give the president immunity in all instances





=>
Fell under Third Holding in  Marburry 





i.
Nixon claimed






(1)
Executive Immunity






(2)
Executive Privledge makes the conversation secret







(a)
There must be an absolute privildege, or like there is no priveledge at 



all







(b)
Should be the Presidents decision what is privledged






(3)
The tapes were properly within executive priveledge and should be kept







private






(4)
If there is a Limited Executive Priviledge







-
If not absolute priviledge, then it is the president and not the court's 



who decides what is priviledged






(5)
Nothing in Marburry covered this





ii.
Supreme Court responed






(a)
Congress gave Sup Ct power to preside over criminal cases, which includes 

the fact finding part of these case






(b)
Supreme Court has the power to interpret the Constitution as to powers of 


the executive






(c)
In order for president to claim privilege, he must cite to specific claim of 


public interest







(i)
E.g. need to protect military, national security, diplomacy, etc.  







(ii)
Cannot just claim broad, undifferentiated reason for privilege.  



(d)
Judiciary's interest in fair administration of criminal justice outweighs 



importance of general privilege of confidentiality of president since no 



specific reason given.






(e)
Sharing of powers by branches in this case.







(i)
If give task to judiciary, must also give it information so that it can 




perform job adequately







(ii)
Otherwise do not give it the task.







(iii)
Integrity of the Judicial Branch to do its job






(f)
They did not need Nixon to be a part of the dispute







-
But, It is the responsiblity of the being an Article III judge to get all of 



the evidence





iii.
This holding says that whenever there is a case, the Supreme Court can do 
whatever it wishes.






-
Would the Court's argument work if:



(1)
Argument would work if Nixon were a civil suit?



(2) Suppose this was not a judicial proceeding, but a Congressional 




investigation?

  


-
What if Senate committee asked for tapes, President refused and 





Senate brings action in court for the tapes?



(3) Whether or not the conscience justification carries over where only 




link is when court is brought in to be umpire between the other two 




branches?





iv.
Side Notes






(a)
If Civil case, like Clinton sexual abuse case







(i)
Statute of Limitations tolled until after presidency







(ii)
Can’t sue President for a tort while in office






(b)
This case gave rise to no money requirement under Federal Question Juris.







-
Original Supreme Court would not hear case because tapes not worth 



the $10,000 limit (tapes only wort $20)




b.
Powell v. McCormick (1969, pg. 389)





-
Powell elected to 90th Congress but due to a House resolution, he could not 
take his seat.  Powel had made false reports and was accused of embezzeling.
Powell sued because he had met the constitutional requirements, that what they 
did was unconstitutional and to get back his lost salary





=>
Court can hear political questions under Constitution.  Only way to exclude a 
member of Congress is because they do not meet the Constitutional 
requirements





=>
Best example of the Third Holding in Marburry


(1)
It is an internal matter of who Congress lets in; not asking for the Court’s 



help here – this argument is rejected by the Court which decieds that 



Exclusion means that the person does not have certain qualifications for 



office (age, citizenship, reidence).


(2)
S.Ct. says it must decide if “good moral character” is an unwritten 4th 



qualification?


(3)
Seperation of Powers problem because:



(a)
Separation of Powers problem b/c Congress says that there is a 4th 



quality 
and Court says there is not



(b)
But, Constitution says that Congress is the judge of the qualifications 


of its members



(c)
Whose reading governs?

=>
Court insists on its ability to exercise judical review and decides that only the three Constitutional qualifications have to be met

=>
If the House was allowed to add any qualifications it wanted, then its decision to exclude Powell would not have been reviewable

?



=>
Seperation of Powers problem


-
If Congress did, however, have the unlimited power to decide who sits in 
Congress, it would combine powers of all branches





i.
Congress can get rid of members






(a)
Expel







(i)
Need 2/3 votes







(ii)
Must already be in office






(b)
Exclude







(i)
Need a majority







(ii)
Prevent someone from taking office because not qualified





ii.
Congress chose exclude instead of expel, which can only be for not meeting the 
constitutioanl requirements






-
They were afraid they would not get the 2/3 vote





iii.
Isn't moral responsibility in Powel diferent than Nixon Tapes, though






(1)
In Powell an indivdual comes in to the court and the action has been 



completed by Congress without asking for the Court’s help.  Is the judge in 

Powell in a different position that if Congress had asked judge to enforece 


rule kicking out Powell.




(2)
The implicit holding of Powell is that a judge who is asked to intervene has 


same moral authority as one who is asked to enforce.  If this is so, then are 



there any category 3 cases left or would they all become category 2 cases?




c.
United States v. Nixon (Judge Walter Nixon Case)





i.
Facts






-
Nixon convicted of a felony, taking bribes, and is moved to be impeached 






in the Senate.  Senate committee does fact finding and  infroms Senate.  






Then Senate votes on the impeachment.  Nixon argues:





ii.
Nixon argues




(1) This violates due process




(2)
Senators (as judges) never hear the evidence of the case even though he 



had all been convicted in a full scale trial




(3)
This is a political question





iii.
Court argues:





Senate’s reading of the clause will be final.  



iv.
Holding




(1)
Fact finding by Senate Constitutional




(2)
This is not a political question




(3)
The word "try" in the Constitution does not imply that there is an indefinate 


textual limit on the Senate



v.
Results






(1)
This holding creates tension between Nixon and Powell.  Both cases 







involve a Constituional clause which must be construed.  






(2)
Nixon stands as a warning that Marbury is not always true.  Otherwise 







there would have been a judicial review in this case.





vi.
3 opinions in Nixon:




(a)
Do not review Senate




(b) Jjudicial imput in extreme situations




(c) 
Judicial review; but approve of Senate here





vii.
After Nixon, is there a principled way of deciding when the Court does or does 




not enter a dispute?



viii.
How do we know when the Court will have final say on the Constitution?


D.
Ways for the other 2 branches to limit the power of the Judciiary



1.
Presidential Immunity




a.
At common law there were a series of judge made defenses to prevent a comon 




law judge from review what they did.  





i.
Ex) Can not sue a judge for getting case wrong





ii.
Ex) Legislature immunity from cause of action arising from function of debate 





(libel)




b.
Executive official always wanted some of this immunity.  Under common law they 




failed.





-
Nixon is final step in line of executive officails who have tried to read executive 




immunity into the Constitution.  




c.
Suprme Court acknowledges:





i.
That for damage cases the president is immune but not immune from actions 





for equitable relief





ii.
This only applies to the president, not to his aides




d.
Presidential is, however, immune from civil liability





i.
Nixon v. Fitzgerald (1982, p. 376)






-
Fitzgerald sued president b/c he was a whistleblower and lost his job at 



Defense Dept.






=>
SCt. held that Nixon, as a former president, is entitled to absolute immunity 

from damages predicated from official acts. 





ii.
Court’s reasons for holding






(1)
President should not be diverted from governance of country by civil 



lawsuits






(2)
Judiciary cannot interfere with this executive branch function






(3)
Other checks on president other than civil lawsuits exist







-
E.g. impeachment, reelection, congressional oversight.





iii.
President is still amenable to judicial process






-
U.S. v. Nixon (1974, p. 378)



2.
Non-Acquisesance




a.
What is the nature of a judicial prescedent?





i.
A prediction, or





ii.
A command




b.
Non-acquiesence is the belief that





i.
Do not have moral authority to follow S.Ct. decision; until sued






-
Indivdual or group does not have an affarmative duty to do something.  





ii.
This is the difference between stare decisis and a statute.





iii.
Belief that you do not have to comply during the "Box" period






(1)
"Box" period







|-------------------------------------------------------------------|







{- - - - -  - - -  - - - - -  "Box Period"- - - - - - - -  - - - - - - }







Other case decided 







Time you have to comply




















-
You're sued






(2)
Don't know if a Supreme Court ruling is a command or a precedent






(3)
We just trust judges with faith that their decisions are just






(4)
We want the "Box" to be as small as possible




c.
Foreingers





i.
Have a Constitutional Court that has the power to answer Constitutional 






questions and interpretations





ii.
But has a larger box because it takes a long time for the case to get to the 






Constitutional Court


d.
Example Private Realm:

i.
S.Ct. tells GM it is in violation of smoke stack law


-
Chrysler has a similar smoke stake but was not sued

ii.
What is the implication for Chrysler?

iii.
Does it matter if decision is in district court, Circuit Court or Supreme Court?

iv.
Thoughs


(1)
The  system is not self-enforceing



(a)
A judicial decision is different than a 
statute.  




-
Do not need to take down smoke stack until some says somehting



(b)
An obligation to bring behaviour in accordance with a statue is not the 


same as a S.Ct. decisision


(2)
But Supreme Court is interpteting the law



-
Then it would be like it was written in a statute


(3)
If a S.Ct. decision is just predictive then it is a god idea to comply now b/c 
you will have to later.  Should it be viewed as a prediction or a command?


(a)
Opinion:  prediction


(b)
Injunction:  command


(4)
President of compmay would then make a cost/benefit analysis to see if 
they should take down smokestack now or later.  Weighing:



(a)
Possibility of willfulness finding



(b)
Bad reputation



(c)
Possible sanctions


(5)
It is A libertarian view that maximizes individual choice and minimizes 


court’s power




e.
Example - Statute




i.
Statutes are also not self enforcing





ii.
Ex) Income tax






-
Effectively people file vouluntarily because so few are caught





iii.
So no affirmative duty to comply with law




f.
Anytime Antyhgin is done, a cost/benefit analysis is done against being caught





g.
Example Public Realm:

i.
Post Brown v. Board of Education
ii.
Southern states claimed that the decision 
did not have to be complied with 
until each district was sued.  

iii.
If private groups can do a cost-benefit analysis, then can a public group such as 
a governor?


(1)
Does a public official or group have to comply?


(2)
This is nonacquiensence when they think the court is wrong


(3)
Led to theory of massive resistence

iv.
Cooper v. Aaron


(1)
Strong statement against massive resistence.  Saw itslef as giving a 
command when Court speaks on the Constitution backed by a moral 
obligation.



(a)
The law carries over and is executing



(b)
When the Supreem Court speaks on the meaning of the constitution, it 


is a commnad becked by a moral obligation to comply during the "Box" 

period


(2)
Supreme Court is the ultimate intrepeter of the Constitution



-
Meese said this is too much power to the Supreme Court and that it is 


still only a predictor


(3)
Only case this century signed by all 9 justicesThis is a logical extention of 
(4)
Marbury – holding is binding on all people.





v.
Under this concept how are laws ever changed?  




(1)
We exempt gov’t from notion of colalteral estoppel




(2)
Gov't can loose to one party and argue same case against another party.  



-
Government can get declaratory judgements.




(3)
In England, once the judiciary speaks it can never overrule itself


h.
Circuits

i.
Example of Social Security cases where there was a split between the circuits


(1)
Does the opinion of a treating physician or a neutral physician count


(2)
SSA said



(a)
Use a neutral physician



(b)
Treating physician is suspicious




-
Wants money


(3)
2nd Cicuit said it is the treating physiican except in special circumstances


(4)
Governement kept searching for favorable opinion because the law 



does not go beyond the specific circuit.

ii.
So what applies outside of 2nd Circuit


(1)
SSA is in all of the circuits, so what do they do?






(2)
Techanically could use the netural physician rule in these circuits



3.
Political Question



a.
Idea comes out of Marbury that there are certain issues that a court never will look 



at.





-
But Marbury says questions that are justiciable can be decided by judiciary 






since judiciary has 
supreme authority in interpreting the Constitution.  



b.
Two doctrines:

i.
Judge Nixon case; forces court to look to and read constitution to see if they 

have last word on an issue.  

ii.
Some areas Constitution gives to certain branches of government besides the 
courts


(1)
For example the foreign policy is vested in the Executive.


(2)
The Vadican is not recognized as a foriegn country



(a)
People sue to make US recognize them



(b)
People sue to not make them




-
Establishment clause.  Vadican is like a religion.


(3)
Court said it was a polictical question and up to Congress to decide






(4)
Ex) Executive privilege defense







-
U.S. v. Nixon.


c.
Baker v. Carr



-
Tenn. based its appointment on the 1901 census.  Baker wanted to force 




reappoint through the courts because of unequal representation



=>
Court said it was not a political question



i.
Factors to decide if not a non-justiciable political question (Emanuals)




(1)
Commitment to another branch




(2)
Lack of standards





-
Need a judicially discoverable and manageable standard for resolving 





the issue




(3)
Unsuitable policy determination





-
Need an initial policy determination




(4)
Lack of respect for other branches




(5)
Political deciion already made




(6)
Multiple pronouncements





(a)
Potential of multiply prouncements from various departments





(b)
Need a single prouncment



ii.
Paved way for Court's "one person, one vote" ruling

4.
Cut off Jurisdiction


a.
Description



i.
Congress changes what the courts have jurisdiction over



ii.
Congress changes the ground rules while the case is in court




b.
Ex parte McCardle  (post-Civil War)





i.
Facts






-
Johnson was staunch opponent of military reconstruction; was in 








oppostition to republican Congress and was impeached; case designed to 






test power of military to confine a person in Mississippi under military rule; 





opponents of reconsturction put through a 1867 Statute to speed up habeus 





corpus appeals






-
Supreme Court hears argument over jurisdiction and says it has jurisdiction 





and hears appeals on Constitutionality of military reconsturction to see it if 






violates 1st Amednemnt and federalism






-
Congress then repealed act giving jurisdiction before the S.Ct. could decide 





the case.  Johnson vetoed this statute. . . veto was overriden and repeal of 






jurisdiction becomes law





ii.
This is one of Marshall’s readings of the Exceptions and Regulations Clause:






(a) 
Can never get rid of jurisdiction; but can move it between original and 







appelate






(b)
Can not change original but can change appellate





iii.
Holding






(a)
If Congress repeals jurisdiction, there is nothing the Supreme Court can do 





about it






(b)
Congress adopted reading that can not change original but can change 







appellate jurisdiction.  Court does not get to decide the case.  If this is true 






then there is a huge weakness in judicial review if the Congress can pull the 





jurisdiction away from Court if they do not like the direction they are going 





in.






(c)
Narrowest reading of this case is that it allows Congress to take away 







expediated appeal jurisdiction and the case can still come up the normal 






way







-
NOT that it gives Congress carte blanche to take away any appellate 







jurisdiction.




c.
Can Congress just take away appellate jurisdiction





i.
Every year congress tires to strip the Supreme Court of the right to hear 






abortion cases





ii.
Political check






-
People do not like seeing this unraveling of jurisdiction





iii.
Supreme Court could argue that is unconstitutional on other grounds






-
Thus, only way to remove a power of judiciary is to remove Federal 







Question Jurisdiction




d.
Ways Congress can effect/ change outcome of courts besides stripping jurisdiction:





-
Alter rules of evidence, procedure, statute of limitations






(a)
Can probably alter rules for cases pending






(b)
Changes in rules can effect pending litigation and change the outcome.




e.
Other limitations on Congress comes from Bill of Rights





- 
Congress cannot exclude certain litigants on the basis of race or political 



beliefs.




f.
3 Major Fact Patterns for Limits on Congressional Power to effect Courts





i. 
Habern’s Case (1869,pg. 39)






-
Early case about pension funds for soldiers in Revolutionary War.  Are 







people claiming benefits eligible or not?  Congress asked S.Ct. to look at 






these cases and write a short opinion on the pension cases and Secretary Of 





War will look at the opinion






-
S.Ct. becomes an adminstrative agency under this plan.  






-
Problem is that the finality is with the Executive not the Judiciary.  






=>
Supreme Court  refuses and says it will not let Executive have final say.  





=>
Supreme Court has final say when using Art. III powers.





ii. 
US v. Klein (1872, p. 42)





-
(Civil War Case)  Attempt to help those who had become disenfranchised by 





supporting the rebels.  Given right to sue in Court of Claims to swear 







loyalty to US and get land back.  Gives the President power to pardon those 





people (Johnson wanted to do this)






-
Can Congress pass legislation limiting President’s ability to pardon people 






and then have them go to court






-
Congress wanted to control evidentiary weight of pardon






=>
Supreme Court strikes down Statute






=>
Congress gives jurisdiction and can not then tell court how to weigh 







evidence, which is Art. III power.





iii.
Pought (1994-95)






-
Securities Act Case






-
S.Ct. construed Statute of Limitations very narowly and dismisses the case.  




-
Right after the case Congress changes the length of the statute of 








limitations.  







6/19















12/19







|-------------------------------------------------------------------------------|






Case Dismissed



50 cases dismissed


6 year SOL






(b/c 1 year SOL)










Approved by Congress






=>
S.Ct says it will follow the change for future cases. . . but for those cases 






pending in lower courts they do get the benefit of the new statute of 







limitations and if dismissed can be brought back.






=>
Scalia disagrees and says that the Court does not have the power to reopen 





closed Art. III cases.  No political review of Art. III courts allowed.


E.
Judiciary’s role with the States



1.
Why should the Federal Courts have the last wod on issues of equal importance to local 


politics


2.
Martin v. Hunter’s Lessee (1816, pg 29)




-
Virginia argued vigourusly that their interpretaion was right Hunter




=>
Supreme Court “instructed” and “commanded” that judgment be entered for 





Martin




=>
Supreme Court said that there is a single voice at the top and in return for that, the 



voice will not speak much

*


=>
Supreme Court is the last word on ALL issues of Federal Law




=>
Supreme Court is “The Supreme Law of the Land”




a.
Argument that federal law trumps state law b/c of supremacy clause in the Constitution 




b.
Again ask why does federal judiciary get last word?





i.
Last does not always mean right/ smartest.  





ii.
In Martin, argument wins that Constitution has a pyramid structure with 

Supreme Court on top






(1)
In this case it is 50 states speaking in different voices rather than federal 


branches speaking in different voices






(2)
Price for states is loss of power to speak last and have S.Ct. decide federal 


law which effects local areas of states



3.
S.Ct. has last word on question of federal law and if states disagree then S.Ct. can overturn them on appellate jurisdiction



4.
This view has changed in 19th century when state courts rebelled against S.Ct’s Dredd 


Scott decision.  




i.
State courts refused to follow the decision




ii.
Federal marshals arrested staet sheriffs




iii.
State judges would issue writs of habus corpus and have them released



5.
Whether S.Ct. has final say or not depends on if people like what they are saying.  



6.
Reason in Martin is that S.C.t having final say is pragmatic




i.
Not in Constitution




ii.
It works and continues to work.


F. 
Reveiw of Marburry


1.
Overview




a.
Litigants appear at a country judge’s doorstep




b.
Judge says he does not want to hear the case




c.
Litigants says he has to




d.
As a necesity, Judge decides case



2.
Judges hear cases as a necesity



3.
Size of “The Box” and if you think a decision is a comman or a prediction



4.
What flows out of Marbury



a.
Standing





i. 
Litigants inviting judge to decide case





ii.
Better have a good reason to “disturb” the judge





iii.
Need an actual case in controversy





iv.
Need litigants with interest stong enough to justify taking judges’ time






-
So litigants will be fighting vigourously





v.
To easy to say somebody had to suffer an injury 






-
What is quality of event or quality of injury has to be linked to theory of 






courts power





vi.
Standing measures the quality of the case




b.
Cannot have arguments on Political Questions




c.
Only decide what they ahve to





i.
Minimum power to make holding





ii.
Difference between holding and dictum





iii.
Justice Bandis said that it is illigitimate to decide anything beyond the issues





iv. 
European courts do not decide anything outside of the issue





v.
How much is too much?






-
Yet want some guidance if a decision is a prediction and not a command




d.
Ripeness





i.
Point when a case is right to be decided





ii.
When is a case ripe?  






(1)
Do not want it too early or too late






(2)
Need to find the right point between the case being not yet ripe  (too early) 





or moot (too late)

?



iii.
Tobacco Industry v. FDC (North Carolina)






-
FDA’s power to hold hearings on whether nicotine is a drug and if ads 







should be regulated






-
Cigarette companies argued that FDA does not have jurisdiction since 







Congress gave powe elsewhere.  Argued only authorization could from 







President






-
Does a District Court in North Carolina have ability to hear this case?






=>
Case not ripe becuase no injury yet





iv.
St. Martins Press





-
Publishing House bought rights to European book teaching kids sex






-
Since had pictures of naked children, DA threatened St. Martens press






-
St. Martins press moved for a DJA that it was within their 1st amendment 






rights






=>
Judge said issue not ripe becuase the bookstores were not carrying the book 





yet

?



v.
Voluntary mootness

?



vi.
Judge must have Jurisdiction




5. 
Power of judge to resolve dispute is central to legitmacy of the resolution of dispute




6.
If dispute calls for a remedy the judge simply can’t give






(1)
If so does judge have right to speak at all?






(2)
Or does judge have power




7.
Are there limits to the judge’s power? 

III.

SEPERATION OF POWER - Congress as a Law Maker


A.
Models of Separation of Powers



1.
7th grade Civics Class model




a.
Congress enunciates laws; Executive branch implements laws; Judiciary resolves disputes.




b.
Problem - there is overlap among these duties





-
If so this model is too rigid and simplistic.




c.
Youngstown Steel (1952, p. 313) 





-
See below



2.
Fluid/Balancing Model 




a.
There is overlap among different powers of branches.




b.
Judicial review of independent agencies, e.g. SEC, FEC, EEOC, etc. important since many of these have powers of all three branches.  These types of agencies do not fit neatly into 7th grade model.





i.
Courts can ensure that agency carrying out will of Congress





ii.
Courts can ensure that agency's dispute resolution mechanism functions accurately and correctly.



3.
How different branches have checks and balances on other branches




a.
Congress - must confirm all executive and judicial appointments.  Also has power to appropriate $.




b.
Executive branch - has veto power over legislation and appoints judges.




c.
Judiciary - can declare legislation unconstitutional and can seek remedies against executive branch.


B.
Youngstown Steel & Tube v. Sawyer 



1.
Facts




-
Labor dispute and employees of steel mill want to strike.  This is occurring during 




war, so President orders Commerce Secretary to take charge of mill for national 




security reasons (we need steel in time of war).  President says he will rescind 





order if Congress tells him.


-
The  was the Secretary of Commerce, Sawyer, not President Truman or the US 


b/c plaintiffs were afraid of immunity


-
Plaintiff seeks injucntion to get control over the steel mills and let the market 



resolve the strike without government interference



2.
Holding




=>
Supreme Court strikes this order down stating that President does not have power 




to seize factory.  Power comes from neither the Constitution or Act of Congress.  




President cannot make law of seizing factory.  He can only enforce laws.




=>
Ct. uses very rigid 7th grade model to strike down order.



3.
General




a.
After Marbury it is most important separation of powers case)




b.
Case collides with 7th grade civics view of separation of powers



4.
Similarities to Marbury:




a.
Action against Cabinet member




b.
Action to have Executive comply with the law



5.
Court needs to determine the authority of the branches:


a.
Congress could legislate the seizure but if Congress does not act, can the President 

take emergency measures?  


b.
Congressional behavior is not a single event, it is textual; must look at the debates 


over the Taft- Hartly Act.



6.
Criticism of Holding - Functional/Fluid model




a.
President should have power in times of crisis, esp. w/regards to foreign policy in 




times of war, to act swiftly and decisively




b.
Should allow President to have power to act until Congress acts.

7.
3 Posible Congressional Actions




a.
Congress wishes it upon the Preident to do something (Approval)





-
Gives explicit or implict authority. 




b.
Congress is silent (Silence)





-
Has not said yes or no.




c.
Congress is hostile to exercise of a particular power (Hostility)





i.
Youngstown Steel is a hostility case b/c Congress had previously rejected 






seizure.  



ii.
Judge is called upon to conlude about Congress’ feelings based upon soft facts.




-
Puts judge in an untenable position if less clear than the situation in 






Youngstown.





iii.
If Congress is hostile, then President can not act unilateraly and Judiciary can 





seperate in to referee using general seapration of powers as a guide.



8.
Variations on 3 Congressional Actions:




a.
1981;  Carter nullified courts’ jurisdiction for Iran claims to get back hostages and 



established an international tribunal.  Carter did this without an executive order and 


it acted retroactively.  
Congress could have legislated this.  





i.
After Youngstown how could President do this?





ii.
Is this case distinguishable from Youngstown?





iii.
Two arguments:


(a) This is a foreign affairs case dealing with a sovereign nation.  Functional 
separation of powers gives the President power in foreign affairs.


(b) 
(This arg. wins in the S.Ct.)  Fell into category of a silence case



-
Silence of Congress was taken as acquiesence (informal authorization)




b.
In strongest pro-president situation, Congress wants to give the President power.  



i.
Is there a limit to this power?





ii.
Does it differ if it is foreign or domestic?





iii.
Can Congress delegate power to President to decide what the law should be?




(1)
Since 1935, no statue transfering power has been declared unconstitutional 


(exp. FCC and other administrations)




(2)
Since WWII, Congress has transfered much power to the Executive with 



little guidance




(3)
Scalia and Rehnquist argue Congress should be forced to give guidance and 


give narrower power




(4)
Ex) Federal Senatncing Commission





(a)
Decides consequneces of violating law





(b)
Has been trasfered to Executive b.c Congress does not want 






responsibility for hard decisions.


C.
Transfer of Powers / Congress Attemps to Keep Executive in Check



1.
Diagram of transfer of power




a.
Youngstown - Executive giving to legislature





-
President can't create laws




b.
Buckley - Legislature to executive





-
Can't appoint executive officials




c.
Chadha - Legislature to Judicial





-
Can't control the executive branch




d.
Bowsher - Legislature to executive





-
Can't fire executive officials



2.
General




a.
20th Century





-
Much power was going from the Legislature to the Executive




b.
Legislature was giving much power away with broad statues





-
Ex) Governing the securities markets with statutes from '33 and '34




c.
Hard for legislature to constantly watch its statues




d.
Say the real seperations of power problem is delegation





i.
Hard to change statutes or pass new ones





ii.
Hard for legislture to watch statues



3.
Why did legislature give away power to executive




a.
Can not expect Congress to legislate witih the specificity required under classic 




separation of powers




b.
Have to give some power to administrative bodies under the executive.  




c.
Too simplistic to say delegation is real problem




d.
This does not mean an end to legislature




e.
Can explore ways for Congress to hold some power or control to keep executive in 



check:



4.
Congress cannot appoint "Officers of United States"




a.
Buckley v. Valeo
-
First effort to check Executive powers.  Statute which sets up the Federal ElectionCommission; Congress tries to put a check on executive power to have head of agency appointed by and report to Congress.  Legislature will reach into executive realm and keep some of the power

=>
Supreme Court struck statute down




b.
Violation of separation of powers





i.
Supreme Court said that FEC officials are officers of the U.S. and therefore 
must be appointed by President





ii.
Congress has power to advise and consent, but cannot appoint.



5.
Congress cannot veto decision of executive branch




-
Ii.e. Congress cannot usurp executive powers for itself.




a.
INS v. Chada


-
Attorney General can grant waivers on immigration issues.  Congress decided 



that either  House could “review” or veto the decision to grant a waver



=>
A legislative veto (veto by one house) is unconstitutional.  Violates Seperatoin 



of Powers



=>
White's Dissent => This goes to far.  It is invalidating over 200 statutes that rely 


on the legistlative veto



=>
This decision follows the 7th Grade Model






-
Constitution limits acts by one house of Congress to narrow situations such 

as impeachment and treaty ratification.  This veto is not mentioned.


b.
4 Responsies by Congress



i.
Silence - No vetos




-
Acceptance

ii.
Oone house veto


-
Where a report is given to Congress

iii.
Two house veto


-
Decision to let person in does not to go into effect

iv.
Doesn’t go into effect if Congress doesn’t approve


-
Need affirmative enactment


c.
Says Congress can not put a leash on the executive branch after it grants it power


d.
This us a functional way to deal with power shift from Congress to Executive in the 



20th century


e.
Court says that Congress can not act withou



i.
Bicamarlism




-
Vote by both houses



ii.
And Presentment




-
Sent to president


f.
Problems, from White's Dissent



i.
One house veto is seen as an important tool when different parties control 



executive and the legislature




-
Separation of powers is less of an issue when the legislature and the 




executive are controled by the same party



ii.
Congress was trying to stop the leak of power from the legislature to the 



executive



iii.
Need more fluid model, not the 7th Grade Model




g.
But if do not like decision, must pass legislation to change decision





-
Cannot supervise executive decisions in any other way.


h.
Powell’s concurring opinion is not as formalistic.  



i.
Agreed with decision



ii.
Congress can not do this b/c looking to see if attorney general is complying 


with the law is a judicairy function.




-
Because they are essentially doing “judicial review” over the attorney 




general


i.
2 issues in Chada



i.
To what extent can Congress keep some power



ii..
Can we go back to Montesque and see if we can take power from one branch 


and give it to another branch




-
Powell asks if this is an essentially judicial act


j.
A checking mechanism that would pass both Powell and Berger's (majority) 
opinions



i.
Ex)
Rules Enabling act




-
FRCP has experts pick the rules but is approved by the Supreme Court and 


Congress



ii.
Supposed to be what Congressional Oversight Commission is supposed to do




-
Report on executive activities



6.
Congress Cannot Give Executive Powers to Congressional Officials who Congress Can Remove




a.
I.e. Congress cannot usurp executive powers for itself.




b.
Bowsher v. Synar (1986, p. 333)





 -
Congress passes Balanced Budget Act (Gramm Rudman Act) stating that if 
budget not balanced, Comptroller General, head of GAO, will make final 
budget reductions if Congress and President cannot.  





=>
Supreme Court said this law violates separation of powers, because Congress 
can remove the Controller General





i.
If official is performing executive branch duties of enforcing law and making 
budget cuts (also telling president what to cut), he cannot be removable by 
Congress short of impeachment





ii.
Don't want Congress to have power to make and execute laws, i.e. execute b/c 
Congress has control and by threatening official with removal, thus influencing 

his decisions.





iii.
Power to remove is power to control






-
Argue that Congress cannot remove someone in the executive branch, 



except for cause





iv.
This case follows 7th grade model.  





v.
But to remove, it still required a presidental support or an override of his veto



7.
Metro Washington Airport v. Citizens Against Noise (supp)




-
Act of Congress allowed Dulles and National Airport to be transfered to the Federal Government controlled by a committe of 9 Congressman with veto power




=>
Violates Seperation of Powers





i.
If board functions were executive in nature, then violation of Bowsher




ii.
If board functions were legislative, then does not have bicameralism and 
presentment






-
Required in Chadha




iii.
Either way it is a problem




=>
White’s Dissent => If the President did not like the law, he could have vetoed it





=>
Though Congress was acting too rigid and not allowing an “otherwise lawful 

governmental experiment” because of seperation of powers



8.
Cases which ask if there is a separation fo powers model at all:




a.
Mistretta v. US  (sentancing commission case)





-
Congress created a sentancing commision.  Article III judges appointed by the 





president





=>
Not a violation of Seperation of Powers becuase






(1)
Framers did not want branches to be entirely independent






(2)
It is not appear to impear or impear impartiality of the Judicial branch





=>
Since judicial branch has expertise in sentencing and rulemaking still is that 

branches duty, OK to delegate power.





=>
Judges on this commission get power from administrative appointment and not 
from Article III





=>
President does not wield influence over them b/c he can remove them since 
they have life tenure.




b.
Old way of sentancing





i.
Congress would say a crime was given x-y years






-
Ex) 5-25 years



ii.
Each individual judge used his discretion within the Congressional parameters 



-
Then further refined by the parole board.



iii.
The result was radically different punishments for the same crime



iv.
Disunity was seen as unfair and not a deterrence.


c.
New way, under Sentancing Commision



i.
Sentancing commission would abolish the disunity by giving objective 





guidlelines for all judges to follow (with some mobility)



ii.
Everybody then knows the punishment going in



iii.
Sentancing commission made up of appointed Art. III judges, penal experts and 


acadmeics


d.
Had Congress gotten a “study” from the commission and then adopted the results 

it would be appear to be acceptable under seperation of powers



i.
Under this scheme, what if Congress does not approve the sentantcing 





guidelines





ii.
Here, Congress appoints the Commision to make the laws




e.
Where does Sentancing commission go in a separation of powers scheme?

i.
Called a “judicial organ”. . . an “indpendent commission in the judicial branch”

ii.
Want to call it a judicial branch






(1)
Does involve some judicial work







-
Sentancing is what judges do but, people said having a group made up 







of 2/3 non-judges takes judicial powers away from the judiciary






(2)
But gives judiciary power to non-judges







(a)
Judges are preforming a function which can be overruled by non-Art. 







III judges (actually, non-judges)







(b)
Only 1/3 of them are judges







(c)
Congress wanted no political biases and include experts in criminal law






(3)
This is not Art. III judge work







(a)
No case or controvery







(b)
No finality; can be overturned by non-judges







(c)
No life tenure








-
The President can pull fire someone from the Committee if he 









wants






(4)
Can not draft Art. III judges to do non-Art. III work




f.
Seperation of Powers arguments





i.
No Congressional law making process


-
No bicameralism and no presentation.

ii.
Congress is giving enormous legislative power to somebody else



iii.
Scalia says can not give this power away


(1)
Says this is a legislative function and even if there are guidelines, still 



seperation of powers problems


(2)
Guidelines are no solution



(a)
In modern world will always leave some discretion in guidelines.  



(b)
Does not matter if guideline are perfect




-
It is an inherently legislative function



(c)
Neauborne says that Scalia is unfiar




(i)
Fact that great guidlines are written is not enough






-
Wants Congress making value judgements not the commission.  




(ii)
If specific guidelines are created, isn't it the sam as if Congress was 





making the law


g.
Non-Seperation of powers problems





i.
Many judges felt commision was tkaing away power to decide sentaces




(1)
Inherently a judicial power




(2)
Like to talior sentance to situation




(3)
If a problem with sentance, fixed with appellate review



ii.
Sentancing is something udges do case-by-case


h.
Missretta: Example of case where separation of powers model begins to come apart  

-
Does it fit in any separation of powers.

******
i.
FINALS QUESTION



i.
"How does this case, Missretta, fit into the seperation of powers doctrine



ii.
Any model (Negative, Functional)

IV.
SEPERATION OF POWERS - The Executive as an Enforcer


A.
General


1.
Cases




-
Myers -> Humphrey’s Executor -> Wiener



2.
Congress wants to insulte administrators from president




-
Serve a fixed term and cross over presidencies



3.
Major agencies are ste up this way



4.
Problem




a.
How to read Appointemtns Clause (p.340)





-
Have seen efforts to control who beurocrats are by Congress struck down




b.
So, Congress tries to keep appointees in and not allow then to be removed by the 




President




c.
If unitary executive





-
With each new president beurocrats change with the administration




d.
If non-unitary executive:





-
Have appointees from one administration operating in another



5.
Theories




a.
Unitray Executive





i.
President puts people into power who he wants





ii.
Can fire whoever he wants





iii.
When he takes office, he comes in and fires everyone




b.
Our system





i.
The new President cannot come in and fire everyone





ii.
There are some offices that are insulated



6.
President can't remove Judges




-
Artilce III of the Constitution says they shall remain in office "during good 






behavior"


B.
Cases



1.
President Can Remove Executive Officers 




-
Myers




-
Congress cretaed a statute that said the President could not remove a 







postmaster without Senate approval.  





=>
Supreme Court said statute invalid, violates Seperation of Powers





=>
The President can remove all executive appointees at will even though the 






appointments originally required the "advice and counsel" of the Senate





=>
President has power to select purely executive branch officials who will follow 





his orders in execution of the laws, and therefore has power to remove.



2.
Humphrey’s Executor



=> S.Ct. says President can not remove head of FTC




=>
SCt says this does not violate separation of powers.  Since FTC has quasi-






legislative and quasi-judicial functions, President power of removal is limited.




=>
Officesrs of administrative bodies created by Congress, where the statute specifies 




the term and causes for removal, may be removed by the President for onlly those 




causes that have been speicified




a.
Limits power to President form Myers



b.
Distinguished from Myers because the FTC does something different than the 





postmaster




c.
We want FTC to act independently, is designed to make rules





-
Quasi-legislative power




d.
Where the function of the official calls for independence, can be protected from 




unitary executive by a fixed term




e.
May fail functional test, but is only beachhead Legislature has in the executive 





power.   

?


f.
Only negative separation of powers.




g.
Effort to distinguish between positions who do policy judgements and ministerial 




posts




h.
Problem





i.
Loose control/ accountability for these people





ii.
Maybe the more political the job, the more able a President should be to 






remove person






-
Especialy if their policies have been repudiated in public elections.



3.
Weiner v. United States



-
The War Claims Commission, established by an act of Congress mentioned nothing about causes for removal  




=>
The Supreme Court held that there is a differnce between officials who were part 




of the exectutive establishment and those who should be independent of the 





Presedent's removal power.




=>
Held it is unconstitutional to remove a member of the War Claims Commision 





without cause becuase it is not purely executive in nature, it has intrinsic judicial 




character.


C.
Morrison v. Olsen (1988, p.342) (Special Prosecutor's case)



1.
Facts




-
Congress passes Independent Counsel Statute that allows Attorney General or 





Congress to request the Judiciary to appoint a temporary independent counsel to 




investigate and prosecute high-ranking gov't officials.  Independent Counsel 





reports to judiciary, but can be removed by AG for "cause."



2.
Holding




=>
SCt holds that this act does not violate separation of powers




i.
Why





(1)
Judiciary allowed to appoint "inferior officers" under Art. II, Section II.  So 
does not violate executive branch power





(2)
AG still  has power to remove so official wielding executive branch powers still 
answerable to executive branch






(3)
Congress not taking executive branch power for itself like in previous cases






(4)
Judiciary did not take executive power b/c cannot appoint counsel on its own, 





must wait for request





(5)
Also judiciary does not supervise counsel; judicial panel that appoints counsel 





does not hear case





(6)
Furthermore, there probably is no other way to investigate executive branch 





under Constitution.




ii.
Court adopts fluid model of separation of powers and rejects rigid 7th grade 





model.



3.
Congress




a.
Can not set up a judicial power





-
Buckley, Bowsher, ect. 




b.
Congress can’t set up an administrative office to enforec the law 





-
It is so clearly an executive function



4.
Judiciary




a.
Judiciary could not run the special prosecutor because:





i.
Further limted the President's removal power





ii.
Serious negative separation of powers problem because judiciary gets to 






enforce law and resolve dispute




b.
Can judicial branch be given non-judicial powers?

?



i.
 Goes back to Haberns case




c.
Can an Art. III judge be given non-Art. III powers?




d.
Congress can give powers to judiciary branch official since neither judiciary nor 
Congress is usurping Executive branch power.



5.
Executive




a.
Let President administer special prosecutor 





i.
Problem:  When Nixon fired the special prosecutor over tapes





ii.
But, president did then resign





iii.
Argument that tucking Special Prosecutor away in executive branch in accord 





with strict separation of powers is not good.




b.
Other cases





i.
If an office has duties that are not executive, then it is shielded from the 






President





ii.
The more political the job, the more likely the President can remove 



6.
How then to set up a Special Prosecutor’s office that can work?




a.
Example of how in modern world separation of powers norms makes it 






difficult to set up an effective administration.





i.
Can develop a Hybrid ofice:






(1)
Statute says if suspicions of wrong doing at high levels then suggestion first 





goes to Attorney General






(2)
AG then decides if there is probable cause






(3)
If yes, then Attorney General goes outside executive to the Special 








Division of the circuit court (appointed by the President)






(4)
Who then appoints a special prosecutor






(5)
Special prosecutor gets $$$ to hire his own staff






(6)
Special Prosecutor is removable by AG for cause and must report to 







Special Division at end of investigation





ii.
Congress set up statute and has no control over the process, except power of 





the purse.




b.
Argument for Hybird Office





i.
Still in executive because power to start investigation is in power of executive





ii.
AG starts action and can remove special prosecutor






-
Similar to power to remove in Bowsher for Congress




c.
Argument against Hybrid Office





i.
Isn’t a “garden variety” exeecutive office because appointeded by judiciary





ii.
Is not answerable to the executive.






(1)
Special prosecutor is his own boss and decides who gets prosecuted, for 






what and when






(2)
But without this wall between the President and the special prosecutor it 






could not work.





iii.
Special prosecutor is appiointed by judicial branch and the prosecutes the case 





(1)
Could get special treatment by the court that chose him






(2)
This may give the judiciary too much power to appoint and oversee; 






(3)
Solution is that no member of Special Division is the person who judges 






the case






(4)
But, is separation of pwoers about individuals or about a branch?







(a)
Is fact that it is a different judge going to matter?







(b)
Is there an alternative model?







(c)
Can set up an administrative office for a special prosecutor with a term 







of x years







(d)
Office would be activiated when necessary








(i)
This would be an office with enormous power








(ii)
Current structure is a weaker ad hoc office.



7.
View of Seperation of Powers




a.
Morrison opens up separation of powers




b.
Morrison has formalistic/ ridgid view line of cases.  




c.
Morrison is more subjective than Bowsher, Buckley, Chada



d.
Formalistic





-
Driven by function




e.
Flexible





i.
Mistretta, Morrison




ii.
With a strict funciton approach they would not survive





iii.
Being driven by negative separation of powers rather than by functional 






separation of powers.

V.
SEPERATION OF POWERS - Selected Problems with the Clasical Model


A.
Delegation of Powers to Other Branches



1.
Congress’s Powers




a.
Limited in delegating its power in domestic arena




b.
But allowed to delegate more in foreign affairs arena





-
Due to nature of action required.



2.
Congress governing the President




a.
President is sole organ of federal gov't in field of of international relations.  




b.
Congress cannot lay down narrowly defined standards to govern the President 
in international relations





-
He requires flexibility.




c.
U.S. v. Curtiss-Wright Export Co. (1936, p. 352)





- 
Congress authorized President to prohibit arms sales to Bolivia, and President 

immediately proclaims an embargo.  Curtiss-Writght, a company selling arms 
to Bolivia sued challenging the law as an unconstitutional delegation of 

legislative power to President.





=>
Congress can give power to President in area of foreign relations and allow 
him to act as he sees fit.  He needs flexibility in foreign relations area to 
negotiate and take action.





=>
Don't want Congress to lay down too specific standards to govern President in 
this area.





=>
Thes powers are as broad as the powers held by any other nation




d.
Congress gave its power away here because:





i.
President still subject to legislative veto





ii.
But when this went away in Chadha, no longer allowed to give president 
power.  Why?



3.
Congress can Delegate Its Power to Judiciary Under Certain Conditions




a.
TEST





i.
Judicial branch should not be assigned nor allowed tasks that are more 
appropriately accomplished by other branches.





ii.
Delegation of power should not impermissably threaten institutional integrity 
of Judicial Branch.




b.
Mistretta v. U.S. (1989, p.355)





-
Sentancing Guidelines





=>
Since judicial branch has expertise in sentencing and rulemaking, OK for 
Congress to delegate this power to them





=>
Judges on this commission get power from administrative appointment and not 
from Article III





=>
President does not wield influence over them b/c he can remove them since 
they have life tenure.




c.
Court continues to adopt fluid/balancing model.  


B.
Interference by one branch int he internal affairs of another branch



1.
Congressional power over presidential papers



2.
Nixon v. GSA (1977, p. 373)  




-
Congress passed law allowing GSA to take custody of presidential papers to decide what is personal and can be returned to Nixon and what is public to be screened by public.  Nixon said this is violation of separation of powers since Congress is controlling internal operations of executive branch.  Also Nixon argues that he cannot be singled out by Congress; Congress must make laws for all citizens.




=>
Supreme Court held that not a violation since separation of powers is a flexible docrine, i.e. fluid/balancing model.




=>
Nothing disruptive here by allowing Congress to regulate presidential papers.




=>
Majority said that this is a very narrow ruling in light of Nixon's resignation

VI.
FEDERALISM - Is there an Irreducible Minium of State Autonomy

A.
Introduction



1.
How large is Government?



2.
Question of Federalism is a question of democracy


C.
Flow of power



1.
Since 1930’s the Federal Governement did not interferee with the autonimy of states




a.
Political autonimy




b.
Fiscal Autonimy




c.
10th Amendment gave states power





-
“The powers not delegeted to the Unites States by the Constitution, nor 






prohibited by it to the States, are reserved to the States respectively, or to the 





people.”




d.
11th Amendment prevented Federal Officals from altering a state’s fiscal atonimy





-
“The Judicial power of the United States shall not be constured to exented to 





any suit in law or equiry, commenced or prosecuted against one of the United 





States by Citizens of another State, or by Citizens or Subjects of any Foreign 





State.”




e.
Modern conservaties say we need both



2.
First Challange to State’s Autonimy




-
Maryland v. Wirtz




-
Question if Congress could make a federal min-wage standard for 








governmental employees at schools and mental hospitals.  The Fair Labor 






Standards Act was
 passed pursuiant to the commerce clause.





=>
Constitutional



3.
Map of interfering with a state’s autonimy after Wirtz



a.
Schools and Mental Hospitals





i.
First to be covered under minimum wage





ii.
Maryland v. Wirtz



b.
All Governmental Employees





-
National League of Cities v. Usery






-
Congress amended the Fair Labor Standards Act to extend minimum wage 






and maximum hour protections to state employees






=>
Unconstitutional






=>
Congress had impersissibly interffered with the integral government 







function os the states becuase the amendments would have displaced state 






poliices, which the state’s chose to deliver the services its citzens required






=>
Was overruled by Garcia



c.
Anti-Discrimination norms also apply to the public sector (race, age and gender)





-
EEOC v. Wyoming






-
The EEOC sued Wyoming on behalf of a state game warden who had been 





involuntarily retired at age 55, in violation of the federal Age 









Discrimination in Employment Act






-
Wyoming said Act unconstitutional becuase retirement ensured the physical







fitness of its employee and interferred with state functions (National 







League of Cities)






=>
Congress said Wyoming act unlawfully






=>
The Act was constitutional







i.
Did not impari traditional government functions







ii.
Act did not require the state to keep physically unfit people on the 








payroll, but merely to afford them individualized consideration




d.
Cannot make a judge leave at a certain atge





-
Gregory v. Ashcourt






-
5 Missouri judges were turning 70 and were being force to retire.  Judge 






said it violated the Age Discrimination Act






=>
Court agreed




e.
Term limits are unconstituional





-
US Term Limits, Inc. v. Thorton





-
Voters in Arkansas voted to limit the term of a Congressman to three terms 





in the House or two terms in the Senate.  Argued that people who serve 






too long become preoccupied with election and ignore their duties to the 






public






=>
Unconstitutional






=>
The state cannot add qualifications to Congressman






=>
Congressman are elected by separate constituencies, but when they are 







elecetd, they become servants of the people of the United States






=>
If want to do this, need a constitutional amendment



D.
The 10th Amendment Problems - Political Autonimy



1.
General




a.
Alive today



2.
Maryland v. Wirtz




a.
No 10th Amendment problem




b.
Schools and mental hospitals are not core political issues



3.
Garcia




-
San Antonio Metropolitan Transit Authority, a public mass transit authority 





recieved money from federal assistance.  After National League, Transit authority 





said minimum wage standards did not apply to them.  Gacia sued for overtime pay




=>
Constitutional to apply minimum wage standard transit authority




=>
Nothing in FLSA (min wage law) destroys state sovereignty or violates any 





constitutional provisions




=>
There are no government functions that should be more carefully protected than 




other government functions




=>
Overruled National League




a.
Ironic





-
Blackmun changed starie decisis by flipping votes




b.
Read Garcia against background of Marburry




-
Supreme Court did not have the last word on this issue, Congress has checks 





for it



4.
FERC v. Mississippi



-
Congress entaced the Public Utility Regulatory Policies Act which was enacted in 




response to an energy crises.  Required the state to use specific approaches to rate 




structuring, use certin hearing procedures in doing so, and give any reasons for not 



adopting these approaches.  




=>
Supreme Court said the act was constitutional becuase Congress could have 





preempted the entire field, but instead chose a less intrusive means of achiving its 




goals




=>
Also becuase Congress was not setting the rates, but just setting factors to 






consider



5.
Gregory v. Ashcourt



-
Age Discrimination of judges




=>
Supreme Court twisted the stattue to not apply to judges, so the court did not have 



to address a 10th Amendment collision



6
NY v. US (supp)




-
Disposal of radioactive waste according to a Federal law.  If a state did not 





provide a plan to get rid of it, three tier plan





i.
Bribe states






(1)
Give states money if they comply







(a)
Is this a problem with political autnimy?







(b)
Maybe a 10th Amendment problem because telling the states what to 







do







(c)
But nowhere does it say that states are entitled to the money







(d)
Feds are not putting unreasonable strings to the money








-
No like they are saying you must vote Republican





ii.
Preferential treatment






-
If states deal with problem they get some special treatment





iii.
Take Title Provision






(1)
If states don’t deal with the problem, the state would take possession of it 





(2)
Along with its liablities






(3)
Would have to dispose of the waste




=>
Unconstitutional.  The Constittuion does not authorize Congress simply to direct 




the states to provide for the disposal of the waste generated within its boarders




=>
Says #3 is unconstitutional.  Raw coercion, not inducement




=>
Only successful modern case a statue was made unconstituional becuase of the 





10th Amendment




=>
To get around this, Congress could have passed a national solution





-
To deal with waste, not just telling states what to do


E.
Social Automimy



1.
Does StateWide vote govern or CityWide vote




a.
Colorodo Gay Rights




-
Coloroda passed a law banning civil rights protection to gays, even though 






Denver, Boulder and Aspen all had Gay Rights statutes





=>
Unconstitutional 





i.
Cannot overrule a city decision with a statewide ban






(1)
Deprives the local governements of the ability to govern






(2)
Ex) Logger gets city approval to log.  Statewide ban prevents him from 






doing it.  





ii.
What if the vote came the other way






-
3 cities wanted the ban and the state did not?





iii.
Supreme Court also made a statement that this is a nation problem and should 





have national solutions




b.
3rd level of Seperation of Powers says Supreme Court can deicde if Constitutional



2.
Does NationWide vote govern or StateWide vote




-
Brown v. Board of Eductation




i.
Think of it as a civil rights case





ii.
Or a Federalism because imposes National norms on the states



3.
Types of voting in Democracy




a.
Voting by voters





i.
No explanation required






-
Could vote unconstitutionally





ii.
No justification for votes




b.
Vote by legislature





i.
Must explain why they voted





ii.
Social, peer pressures constrain decision






iii.
Even if one is a bigot, they could not admit






-
Ruin them politically




c.
Judicial





i.
Considered different than votes by voters or legislatures





ii.
Myth of the 19th century was that the judge would look up the law and decide





iii.
But truth is that judges are unrestrained and can vote along their political views

**



iv.
Problem with constitutional law is that we are human






-
We cannot vote like a computer





v.
We hope judges can control their personal biases becasue of principles






-
Ex)
Erie v. Thompkins






-
Judges said the Pennsyvania rule was terrrible, but they hand no power 







to make a federal common law



4.
Tracing social autonimy




a.
Old Law was that the Bill of Rights did not apply to the states




b.
Civil war and 14th Amenmendment





-
Rolled Bill of Rights through due process clause to states




c.
Hurt Social Autonimy





-
Rewrote many state laws




d.
No 10th Amendment issue





-
Social autonimy is not guarentted through the legislature but through the 






Constitution itself




e.
Social Arguments made during the 50’s were ignored




f.
National Constitution was used as a vehicle to impose norms on the rest of the 





courntry





-
Ex)
Race equality


F.
Fiscal Autonimy



1.
If court follows Garcia notions of fiscal autonimy are in important matter for the 




legislature



2.
Senators used to elected by the state legislatures, now voted by the people

VII.
FEDERALISM - Commerce Clause


A.
General



1.
Constitution




a.
Article I § 8




b.
“The Congress shall have Power . . . To regulate Commerce with foreign Nations, 
and among the several States.”



2.
Assumptions to ask




a.
What is the 10th Amendment?




b.
What are the enumerated powers?




c.
What is necessary and proper


B.
US v. Lopez


1.
Facts




-
Most recent Commerce clause case.  Federal Statue made it a crime to poses a 
weopon in a school zone




-
Govenment said it was a regulation of interstate commerce becuase affect school





which affect if people get jobs which affects the workplace which affects interstate 

commerce



2.
Holding 




=>
Unconstitutional




=>
Renquist - if this case were true, we could have a national school board





-
School is the strongest element of the local powers



3.
Government could have argued




a.
Act only applies to guns that cross state lines




b.
Act only applies to components of guns that cross state lines





-
Governement could have used a criminal presumption that the a part of the gun 

crossed a state line




c.
Congress could have made a formal finding on guns and afffect on eductation



4.
If the causal chain proposed by the government succeed, then almost anything could be governed by the Feds under a commerce clause notion



5.
Dissent (Breyer)




-
Listed in an appendix all of the ways the government could have made it fit under a





commerce clause case



6.
Court basically said there is a limit to what commerce means



7.
Arguable that Goverenment was trying to regulate Education




i.
States have power to regulate eductation under the 10th Amendment




ii.
Or it is unauthorized even without the 10th amendment bcuase it is outside the 

scope of Federal power



8.
Question if Lopez is a revolution (First time in 60 years Supreme Court invalidated a CC act.  Is it a:




i.
Deep way to protect the states




ii.
or A blip made possible by incompetent legislatures




iii.
or A cautionalry warning to Congress that there are limits to the commerce clause





and Congress should follow these limits




iv.
or A trivil case becasue the act had so little to do with interstate commerce




v.
Is there a point we will not allow the ingenuity of lawyers do anthing Congress 

wants



9.
Interesting with US Term Limits



i.
Lopez => States rights wins




ii.
Term Limits => States rights loses




iii.
Kenendy is the only vote that changes





-
Why?


C.
Dormant Commerce Clause



1.
Differnce between Commerce Clause as an Authorization and a Prohibition




a.
Authorization for Congress to get involved





i.
Most Civil Rights Laws are regulations of commerce





ii.
Single largest source of authority to the Federal Government





iii.
Problem, though now with Lopez





-
But, careful drafting can avoid this




b.
What states are prohibited from doing





i.
Dormant Commerce Clause limits the ability of states to act as a protetionist





ii.
Powerful guarentte of regulation on free market  in United States



2.
The relationship between authorization and prohibition




-
Does mere exsistance of authorization create a prohibition on states from doing the 
same thing?



3.
19th Century view




a.
State Power
|
Federal Power





-----------------
|----------------------









|




b.
Dual Sovienty





i.
Federal and state are seperated





ii.
Only either the state can act or the Feds can act





iii.
Commerce clase is constured gernerally to create Federal Power





iv.
Creates a negative seperation by not allowing states to do things





v.
If the Fed’s have the power and don’t act, the states can no take over the 



power





vi.
Either the power all goes to the feds or all to the states






-
It cannot switch hands





vii.
Mere existnce of federal power prevents the states from acting



4.
20th Century view




a.
State Power
|



Greay



|
Federal Power





-----------------
|---------------------------------------
|----------------------------





10th Amend
|



Area



|
Dormant Comerce Clause




b.
Dormant Commerce Clause (DCC)





i.
Mere existance of CC stops states from doing certain things





ii.
Ex)
States can’t pass laws giving their state first pick at fruits





iii.
Early anti-discrimination






-
One state discriminating against another




c.
10th Amendment





-
Things only the state can do




d.
All else is the Grey Area





i.
Congress can regulate it they wish





ii.
If Congress does, it preempts any state law






-
Supremecy Clause

*



iii.
If Congress is silent, the states can regulate






(1)
Unless it hits the DCC






(2)
Major Difference




e.
This, 3 tier creates layers of potential litigation





i.
Harder to hide behind saying there can’t be regulation




?



ii.
If in Grey Area then there is always a theoretical theory of reguatation




f.
If push the limits of the 10th Amendment and the DCC closer, moves to a model 
like Dual Soveriegnty



5.
Tracking the DCC




a.
Start





i.
Jefferson argued with Hamilton about the National Bank






(1)
Banks controled the money supply






(2)
Without a National Bank, the state banks would continue to regulate the 



money supply





ii.
Without a National Bank






(1)
A state in debt could increase the money suppply







-
Inflation






(2)
A creditor state could decrease the money supply







-
And increase the value of their money





iii.
First fought on 10th and 11th Amendment grounds





iv.
Made a first National bank, but it failed





v.
Then a 2nd National Bank, the one we have today




b.
Map of the CC





i.
McCulluch v. Maryland






-
Maryland wanted to enforce one of its statues, which imposed a tax on 




banks operating within the state, but not charted by the state. against the 



Bank of the United States






=>
Congress has the power to create a national bank






=>
Has the power to do so under a doctrine of implied power





ii.
Ogden v. Gibbons




iii.
Knight / Shreveport





iv.
Champion v. Ames





v. 
Hammer / Child Labor




vi.
Carter coal




vii.
Wickard





viii.
Darby and Perez




ix.
Lopez


D.
Commerce Clause as Authorizataion


1.
Cases




a.
Ogden v. Gibbons




-
NY State granded Ogden the right to operate steamboats on the Hudson 



between NY and NJ.  Feds gave Gibbons the exclusive right to run a 




steamboat between NY and NJ.  Ogden sued to enjoin Gibbons from violating 


his monopoly.  Gibbons claimed that only Congress can regulate this interstate 


commerce.  Ogden sued in state court and got an injuction





=>
Commerce includes anything within the commercial intercourse between states, 
including navigation





=>
Congress does not have the power to regulate something completely within the 

internal comerce of a state





i.
This is the clasic excercise of the CC





ii.
Excercise of Congress in the CC preemepts state law





iii.
Not so much Dual Soveriengy






-
Although cited for dual soveriengty





iv.
Only really says CC trumps state laws in this area





v.
If transport interstate, Congress almost always has the power to regulate




b.
EC Knight




-
Monopoly in the manufacturing of sugar.  US wanted to break it up under the 


Sherman Anti-trust act.  Assumed that “manufacturing” was the same as 



“commerce”





=>
Unconstitutation for feds to do this





i.
Manufacturing is not the same as commerce





ii.
Just because somehting is made, does not mean that the feds can regulate





iii.
Needed this holding because of Dual Soverignty






-
If Feds can regulate manufacturing, then the states can not regulate any 



manufacturing within their state





iv.
Sherman Antirtrust Act was kept alive after EC Knight by saying they were 


going after the sale of the item, and not the manufacture




c.
Shreveeport Rate Case (Houston E&W Texas Railway Co. v. US)




-
Interstate RR is regulated by the Feds.  RR were fixing rates that discriminated 

against interstate rates.   The RR was charging higher rates for shorter 




distances between states than longer distnaces within the state





=>
Congress can regulate anything that has a close and substantial relation and 


effect on interstate traffic and commerce, including regulation of the intrastate 


rates of an interstate carrier that discriminated atgainst interstate RR traffic




d.
NLRB v. Jones & Laughlin




-
National relations act of 1935 provided union-employer collective baraganing 


on all industries affecting interstate commerce.  Jones, a steel manufacture, said 

this did not apply to him and NLRB ordered him to comply





=>
NLRA is constitutional






-
Thinking like Gibbons, all part of the low of interstate commerce






-
Trade from within a state is inseperable from the interstate commerce





=>
“Affecting commerce” means burdening or obstructin commerce.  A labor 



strike would do that





=>
Key case that says manufacturing is part of commerce





=>
Overruled EC Knight





=>
Justice Thomas thinks this case is unconstitutional.  Has written concurances 


that says it should be overruled



e.
Champion v. Ammes




-
After Civil War, Lousiana started a national lottery.  (At one time, gambling 


was OK (even proposed one to help Jefferson)).  LA kicked the lottery out of 


the state and it went to Paraguey (New Orleans mail dropped by 2/3).  Lottery 


operated all around the country.  Law criminalized the transport of lottery 



tickets through the mail.  Champion was arrested for mailing a box of lottery 


tickets





=>
Congress has the power to regulate interstate lottery





=>
Power to regulate includes power to prohibit





i.
Would have been much harder if LA did not make lottery illegal





ii.
Argue this is a sales case






-
Selling lottery tickets





iii.
Could also argue this is a manufacture because it affects sales






-
But in a complex world, all sales affect comsumtion





iv.
Could also argue this regulates behavior






-
Like outlawing drugs





v.
Is there any relevance to the fact that this is a quintisential coorperation case 


because all ofthe states had outlawed gambling






-
Does that create a relaxed interpretation of CC?





vi.
Today gambling is not so illegal






(1)
33 states allow some






(2)
Native Americans are encouraged




f.
Hammer v. Dagenhut




-
Suit to prevent enforcement of the Child Labor Act not allowing interstate 



commerce of goods made by children





=>
Unconstitutional





=>
Congress can only regulate things that directly are a part of interstate 




commerce





=>
Fact that the goods were intended for interstate commerce did not make a 



difference





=>
Overruled by Darby



g.
Child Labor Tax Case (Baily v. Drexel Furniture)




-
Drexel Funiture paid a tax on Child Labor.  After Hammer, he wanted a refund





=>
Congress can not tax manufacturers of goods intended for interstate 




commercce





=>
Overruled by Darby




h.
Carter v. Carter Coal




-
Carter was pressident and stockholder of Carter Coal.  He sued to enjoin the 


company from paying a tax under the Bituminoius Coal Converservation Act 


that regulated the hours and wages in coal mines





=>
Act is unconstutional becuase the relationship between employers and 




employee ‘s only have an incidental effect on interstate commerce




i.
Wickaed v. Fillburn





-
Secratary of Agriculture imposes a penalty on all crops grown over the 




allotment set by the Agriculture Adjustment Act of 1938.  Wickard did not sell 

any of his wheat (only used it for his own consumption)





=>
Constitutional





=>
Act maintained the national price of wheat, which is affected by simply having 


the wheat - no matter if it is used in interstate commerce





=>
Congress can regulate wheat grown for own purpose becuase even if it is not 


sold, it affects other economic activity of the wheat





=>
Economic Nexus






-
Any economic activity, no matter how local, affetets interstate commerce




j.
US v. Darby





-
Fair Labor Standards Act of 1938 set max and min wages for workers who 


manufactured goods for interstate commerce and prohipbed shipment of goods 

from companies not in compliance.  Darby was a lumber manufacter not in 



compliance






=>
Act constitutional





=>
Congress can regulate the manufacture of goods that affect interstate 




commerce




=>
No real difference between manufacture and sale





=>
Overrulled Hammer




h.
Perez v. US





-
Consumer Credit Protection Acct had a provision that gave Feds jurisdiction 


over loan sharking.  Perez was conviceted under the act





=>
Act constitutional





=>
Congress can use commerce clause to extend jurisdiction to individuals





=>
Dissent => Why is loan sharking different than any other crimes





(1)
What is the difference between Perez and Lopez



i.
Heart of Atlanta v. US




-
Owner of Heart of Atlanta Motel refused to rent rooms to blacks





=>
Congress can prohibit racial discrimination by private motels that accept out-


of-state business





=>
If it affects interstate commerce, it does not matter how local the activity is





(1)
Goverenment knew this was a Civil Rights case and not a commerce





(2)
Commerce was that travel of blacks was decreased because they could not stay 

in the major hotel on interstate






-
10% of population was denied travel





(3)
Thus a Commerce type #1 travel case




j.
Katzenbach v. McClug (Ollie’s Barbeque)




-
Ollie’s Barbeque excluded blacks from resteraunt.  Ollie argued that they 



would lose buisness if they had to serve to blacks





=>
Allowed CC to extend jurisdiction because 1/2 of the food servered was from 


out-of-state





(1)
This appears more like behavior



2.
Chart of Commerce Clause - How to define Comerce




-
Use Wickard and Lopez to see if something affects interstate commerce

-------------------------------------------------------------------------------------------






Behavior that affects Interstate Commerce









Governs Conduct and Behavior





National Police Power





Champion, Lopez, Heart of Atlanta, Perez
-------------------------------------------------------------------------------------------




Manufacture of Goods used Across State Lines




Can regulate local manufacturing





Not allowed until after Wickard





Can regulate even if it is one small piece





EC Knight, Hammer, Carter Coal, Jones & Laughlin, Wickard

-------------------------------------------------------------------------------------------




Movement of Goods




Can regulate buying and selling of goods across state lines





Sales cases and Contracts cases





Core of congressional commerce clause power





Ollies Barbeque
-------------------------------------------------------------------------------------------




Transportation of Goods Acrross State Lines





Can regulate the movement of goods and services





Transportation cases





Includes regualtion of intrastate commerce





Regulates the infastruction - roads, waterways, RR





Core of congressional commerce clause power





Gibbons, Shrevport, Heart of Atlanat (possibly)

-------------------------------------------------------------------------------------------



3.
Congress must at least be able to regulate sales and transportation




a.
Core CC cases




b.
Regulates the infastructure of the nation




c.
Involves a physcial item that corsses state lines



4.
Manufacture




a.
Predicitve judgement that item will some day be in interstate commerce




b.
And because of that affects interstate commerce




c.
Wickard pushes this to the limit



5.
Regulating conduct and behavior




a.
Neuborne claims it is like a National Police Power




b.
Founders did not want a National Police Power





-
They made this very clear




c.
But when does the push occur?




d.
Can curb a National Police Power with





i.
10th Amendment





ii.
Claim the CC does not go that far




e.
Using Wickard and Darby Congress extended CC into much non-economic 

behavior, like Civil Rights 





i.
Heart of Atlanta




ii.
Perez




iii.
Lopez




f.
Law of Lopez now governes (Wickard does not govern)




g.
Does not depend on the presumption that the beharivor will have a small affect on 

interstate commerce





-
Must actually show facts and explain what the nexus is



6.
Questoins 




a.
At what point does regluating interstate events encompass state’s rights





i
Ex) Congress says all roads that link with interstate highway can be regulated 


to stop corruption.  Feds take over all local roads





ii.
Ex)
 Feds want to regulate bike paths because linked to interstate highway




b.
At what point does the sale/transfer run into local activity





i.
Less of a porblem becuase involves the movement across state lines





ii.
Ex)
Lopez changed to regulate any part of any gun that has crossed state lines





iii.
Ex)
A factory that has one single item that it made cross state lines



7.
Renquist 3 ways to use intersate commerce (From Lopez?)




a.
Channels of Interstate Commerce





-
Infrastructure




b.
Instrumentality of Interstate Commerce





-
Sales




c.
Effects cases





i.
Activiity is only within the state but has an affect on interstate commerce





ii.
Economic Effects






(1)
Wickard





(2)
If you think there is not effect on interstate commerce, then you have a 




burden to prove there is no effect






(3)
Assume all economic effects affect interstate commerce







-
From Wickard






(4)
Argue that if it helps consumers, it helps interstate commerce







-
But this would make anything open to Congress’s rules





iii.
Behavior






(1)
No assumption







-
Not like economic cases






(2)
If Congress assumes an effect on interstate commerce, then Congress must 



prove it






(3)
Congress’s job is to find facts, not our job






(4)
If Congress makes fact finding, then the Supreme Court will differ to that 



fact finding







(a)
But then could Congress just repeat the obvious and get the statue 





passed?







(b)
If so, it would make Lopez trivial






(5)
Lopez involves no econimic activity






(6)
People think Lopez is a revolution becuase they think it collapses #3 and 



#4 and that economic activity does not have the Wickard presumption

**




(7)
The only safe way to defend a behavior stateue is to say it is a behavior 




statute, but has a substantial affect on interstate commerce



8.
New Statutes Examples




a.
Contract with America





i.
Accross the board, all tort recovery in auto accidents is limited





ii.
Argue this is an infrastructure case






(1)
Automobiles on the infrastructure






(2)
Aruge it is not behavior






(3)
Should be able to regulate the entire flow of traffic




b.
Violence against Women’s Act





i.
Fed cause of action and criminal action for acts of violence motivated agasint 


women





ii.
Like the Civil Rights Acts for blacks





iii.
Not based on the 14th Amendment because that deals with the states





iv.
Right to interstate travel by women argument could be used






-
Make it an infrastructure case





v.
Also argue it has a large affect on women in the workforce






-
If litigatting, then the first case should be women employees





vi.
Would then be similar to Jones & McCluuchlin



c.
Abortion Act





i.
Where is the commerce clause link?





ii.
Does not base it power on the 14th Amendment because the Supreme Court 


outlawed it





iii.
Supreme Court does not make an inherent distinction between economic and 


behavior





iv.
Then the only question would be the leel of differne to the facts






-
Does it show substantial effects


E.
Commerce Clause as a Prohibition



1.
General




a.
Judgem Marshals Conceptulized model






i.
From Gibbons




ii.
That the power to regulate commerce went soley to the feds





iii.
And the power to regulate behavior went soley to the states




b.
At some point though, regulating commerce turns into a police power





-
We get nervous when the feds start regulating behavior




c.
Negative Twist





i.
If commerce is directly affected, then the staes lose power to regulate, even if 


it affects commerce undirectly





ii.
Indirect / Direct line exists even with the DCC becuase if it is an indirect effect, 

Congress can regulate but the state’s cannot



2.
Cases




a.
Gibbons v. Ogden (Revisited)





-
Ogden has a right to run steamboat from NY-NJ from NY.  Gibbons operated 


a stemboat from NY-NJ on an exclusive grant from Congress.  State said that 


there was concurrent power to regulate commerce and the state can as long as 


there is no confilict





-
State tried to argue that the power to regulate comerce was shared





=>
First part said Congress had the affirmative power to regulate





=>
A state regulatoin that excludes federal regulation is unconstitutional because 


Congress has the exclusvie right to regulate interstate commerce





i.
Marshall said two types of power Commerce and Police






-
Feds have commerce, states have police





ii.
State’s police power is presumptively valid unless there is a confict with 



commerce





iii.
Gibbons predicts how the power is divided






(1)
Try to give states a fair amount of leeway with police power






(2)
But today some police power oversteps into the DCC







-
Can occur when state law is protectionist in nature






(3)
This is a begining of an anti-discrimination movement between states





iv.
If Congress legislates, then ask if there is a collision between the 2 legislations






-
If so, Supremecy Clause says the Federal Law preempts





v.
Gibbons is often miscited to say the regulation of commerce is exclusively for 


Congress and is not shared






(1)
And that the DCC has a huge reach






(2)
But this ignores Marshall’s police power statement





vi.
This is the ideal case because legislation by Congress






-
Do not have to ask if state police power is knocked out by DCC

**



vii.
This is the first act of preemption





viii.
Diagram







Congress CC








State Police Power








|












|








|




<= DCC does not allow

=
If Direct Collision








----------------------------|  |
---------------------------




b.
Wilson v. Black Bird Creek Marsh Co.





-
A state statue allowed Black Bird Creek to build a dam across a creek.  Wilson 

sailed into the dam and damaged the dam.  Wilson claimed only Congress 



could regulate navigation, so he could not be sued by dam owner





=>
If collision between police and comerce, and if Congress has not acted, the 



state is free to act





=>
This is in the presumptive power of the states to regulate, so need federal 



legislation to knock out statue





=>
It is not knocked out by DCC





i.
Flood Control is an important police power for states





ii.
Infrastructure of waters is an important for feds






-
But this had a minor impact on commrece

*



iii.
This is the FIRST and MOST important example of police power not being 


ousted by the DCC




c.
Cooley v. Board of Wardens and Port of Philidelphia





-
Del enacted a statute requiring vessels entering or leaving Port of Phil to use 


local pilots.  Cooley did not follow this and said the act was preempted by a 


1789 Act of Congress that did not allow this





=>
Congress can regulate commerce that is local in nature





=>
If local regulation directly affects commerce, then it is unconstitutional

*



i.
Most important DCC case





ii.
State argued that the local piolets know the way better and was safer





iii.
But feds said they did not need a local pilot, just a competent piolet and this 


was more of a local tax





iv.
But there was a trememdous affect on commrece






-
Must pay the local piolets





v.
Must weigh safety with the costs





vi.
In Black Bird terms, this would be like building a dam across the Hudson





vii.
How do you decide if it directly affects commerce






-
Early DCC cases were just on transportation





viii.
Examples






(1)
Alabama says any engineer ddriving trains in AL had to pass a test from AL







(a)
Argue that it increses costs and interfew with interstate RR







(b)
This is in effect setting national standards for RR








-
Won’t have enginers switch when get to AL







(c)
But said it was setting the safety standards for people running trains in 




AL







(d)
At first the law was sustained, but today would probably not be 






allowed






(2)
Georgia said that RR must come to a full stop at RR crossings







(a)
Inrease times for RR significantly







(b)
First time it was sustained







(c)
Second time RR said it took 23 hours to cross the state and the 






Supreme Court struck it down






(3)
$50 fee to license travel agents to make sure they have good moral 





character







(a)
Afraid that travel agents will take customers money and run







(b)
Supreme Court struck it down





ix.
What Follows






(1)
Safety cases get real difference






(2)
Making sure people are honest get less deference






(3)
Balance sate right with federal interference







(a)
Scalia says that it is illigitimate to give judges this because there is too 




much subjective power







(b)
Too much deference to judges






(4)
So who decides who is important?




d.
S. Pacific v. Arizona




-
AZ sued S. Pacific co for violating a state law limiting trains to 70 cars.  S. 



Pacific said that it was unconstiutional becuased it burdened interstate 




commerce by making affectively a national limit on the length of trains





=>
Unconstiutional because it burdens interstate commerce





=>
Tries to controle the operation of trains outside of the state





=>
Disent (Black) => Only burden was incerease cost to RR





=>
Disent (Douglass) => States deserve a presumption of validity



3.
Judicial Review and the CC




a.
Deciding wheter there is judicial review is not textual but fact specific





i.
Must ask questions about the facts





ii.
Negative CC is an example of this





iii.
When we want the judiciary to say what is factually constiutional or 




unconstiutional, we call in judicial review




b.
This is a proble because we a asking a 2nd opinion on what the legislatures 
thought was a good idea




c.
What level of deference should be givin to the legislature





i.
We will see this with Equal Protection





ii.
Threre is always a reason to treat one group better than the other





iii.
But must ask when can the judiciary interfere





iv.
If judicariy is given too little deference, then the President and Congress 



would have much power




d.
Ex) Criminal Cases





i.
Jury must find beyond a reaonsable doubt





ii.
But, if the jury finds guilty, the judge can still overrule the verdict




e.
If Consitutional values are at stake, there should be a 2nd line (Justices) who can 

make determances





i.
Judges can find that the facts are diferent that the legislature says





ii.
Judges can find that the legislature is wrong






-
But must be careful for judiciary is saying that they know better than the 



legislatures





iii.
Renquist and Scalia give much defence to the legislature




f.
Three types of standard of review for judges





i.
Preponderance of the evidence






-
Civil Case






-
At least 51% sure





ii.
Clear and convincing






-
Civil Commitment cases because on is in need of protection






-
At least 75%





iii.
Beyond a reasonable doubt






-
95-99% sure





iv.
If the judge does not think the facts warent the finding, he can set aside the 


verdict




g.
Three types of standard of review judges use on legislature





i.
Address how much defecrence the courts give to the legislature





ii.
Strict Scrutiny






(1)
1st Amendment and Equal Protection cases get this standard






(2)
Requires a burden of justification that the legislature is almost certain that 



it must go forward






(3)
Allows government to act when it must, but the must justify the activity if 



it involves the 1st or 14th Amendment






(4)
Similar to beyond a reasonable doubt





iii.
Intermdeidate Scrutiny






(1)
Like clear and convincing






(2)
Some government actions that we think should go forward, but must meet 



a level of strict scrutiny to do so






(3)
Ex)
Regulation of cable television






(4)
Ex)
Actions that harm groups that do not get special Constutional 





protection







-
Like Gender





iv.
Reational Basis






(1)
Like preponderance of the evidence






(2)
Ask if with all of the facts did the legislature have a rational bias for what it 


did






(3)
More like than not standard






(4)
Was it a rational thing that was done






(5)
No constitutionally protected values are involved






(6)
Ex) Government Regulating Economy







-
So all economic legislation is presumed valid






(7)
Used in Lopez, but asked for facts to base their ratoinal basis






(8)
Still need some facts







-
Without any, then same thing as Lopez could occur



4.
Protectionist legislation




a.
General





i.
We say the rest of the country (state not passing the law) like the weak 




because they have no say in the states decision





ii.
Therefore, the CC is like the Equal Protection Clause




b.
Cases





i.
Kassal v. consolidated Freightways Corp





-
Iowa statute that prohibited the use of certain large trucks (over 65 ft) 




within the state because they claimed they were dangerous.  Did not apply 



to Iowan cities on the border of the state






=>
Unconsitutional becuase it burdents commerce and no saftey benefits.  Just 



benefited Iowans of less federal highway trafic






=>
Cocur => Only had to say it was protectionalist legislation and invalid






=>
Disent => This gives no guidence.  It makes Iowa yield to the laws of the 



other states (not allow 65 ft trucks).  We should not second guess the 




legislature.  We do not have the right to say how much safety is enough






(1)
Huge burden on trucks going across the country







-
Iowa has shut itself off from the rest of the country







-
Trucks have to either not use 65 ft, go around Iowa or switch trucks at 



border






(2)
Iowa AG said it was because they were dangerous







-
But statistics did not really say this






(3)
Powell Opinion (majority)







(a)
Try the facts 







(b)
If they tie, give deference to the states







(c)
If no reasonable legislature could believe it would be advancing the 





safety, then should be struck down







(d)
If the evidence is so weka that they beleive the real motivating factor is 




is other reasons and saftey is a cover, then struck down






(4)
Three approaches







(a)
Powell (majority)








-
Balance the local significance with the cost to interstate commerce








-
Make an ad hoc opinion on weights after trial on facts (55 vs. 65)








-
Adds that this is protectionist legislation







(b)
Brennen/Marshall (concur)








-
Do not wnat to second guess the legislature








-
What level of scrutity does the legistlature deserve








-
Ask if it is protectionist legistlation









-
No trial wether 55 or 65 is needed








-
Iowa is being protectionist trying to divert their farir share of trafic







(c)
Scalia (dissent)








-
Who are we to say if 55 or 65 is better








-
We can’t say the every 1 foot is going to make a differene









-
Eventially it would be noticable








-
The legislature should be entrusted to draw the line









-
Who are we to say the legislature is wrong






(5)
Powell and Brennen agree that this is protectionist







-
Maybe this is more like an equality problem





ii.
Phil v. NJ






-
NJ statute forbid importation of solid/liquid from other states






=>
Protectionist legislation is unconstitutional.  Statute is therefore 






unconstitutional






=>
Dissent =>
Quarentine laws allow protectionist banning of out-of-state 




infections rags.  This is not different






(1)
NJ argues







(a)
Enviornmental problem because NJ is running out of space for waste








-
NJ wants to ensure that their residents can dispose of their waste







(b)
Not discriminatory or protectionism, but making sure the NJ is not 





buried in Phil’s garbageg







(c)
Wooried about voulume of garbage







(d)
Quarentine laws








-
Any noxious/harmful material must be destroyed befroe coming 





into a state










-
Even though the foreign material is no more harmful than material 





orginating from within the state






(2)
Phil argues







(a)
No diference between imported and domestic garbage







(b)
Both are garbage, just oriinate from different places







(c)
NJ is tryuing to seal itself off from unpleasant activiteis







(d)
NJ is hogging a resource (place to keep garbage)








-
Protectionist and a per se violation of CC






(3)
On face of statute is discrimination







-
Contrasted with Dean Milk




iii.
Dean Milk v. Madison





-
Madison required milk to be processed within 5 miles of Madison so it 




could be inspected.  Prevented people from within the state (outside of 5 



miles) and outside of state from selling milk there






=>
Cannot have a barrior to interstate commerce, even if goal is safety, if a 



less non-discriminary means is available.  The US Health Inspector had 




setup a Federal Public Health Ordinacne that must be followed to ensure 



safety






(1)
Purpose of statute was to protect the health






(2)
The statute said nothing about interstate transportation






(3)
Could have argued Quarentine laws if they could show out-of-state milk 



was more dangerous than in-state milk






(4)
What happens if nothing about interstate commerce is on its face







(a)
Ct said look at affect and see if it interferes with interstate commerce








-
Even if not purposeful







(b)
If interfere with interstate commerce ask these questions

*






(i)
Is the protectionist legistlation’s state interest strong enough

*






(ii)
Does allowing material in acutually cause an interference with their *







interests

*






(iii)
Are there less drastic means of advancing the interest









-
If so, the state must at least explore or explain why it is not 







using the less drastic means






(5)
This case a lot like Kassel






(a)
Court 2nd gueses legislative intent







(b)
Legislature says that they don’t trust Federal Inspectors and trust only 




our inspectors







(c)
Like saying 55 is better than 65







(d)
Court says that the Federal program is great and that 55 is the same as 




65






(6)
Who decides if legislature is correct?







(a)
Importnanace / cause / other means test







(b)
If legislature does not take a hard look at these facts








-
The law will be struck down




c.
Explaining Effects Cases





i.
Court says to legislature that they are interferring a very important value 



(interstate commerce) and asks if another way is less intrusive








(1)
Court ensures that the legislature is taking ICC seriously






(2)
Used a lot in 1st Amendment cases







-
Is there a less drastic means





ii.
No such thing as effects cases






(1)
Because they are only a mask for protectionism






(2)
Affects cases should look suspicioius for improper means




d.
Balancing the interests





i.
Map




















  
=>
Interst






Kassel ======>  Phil v. NJ =======> Dean Milk ====> 
Advance Interest





















=>
No Alternatives





ii.
Undue Burden (Kassel Balancing Test)






(1)
How important is the local interest






(2)
How strongly does the state achieve that interest






(3)
Then view shifts to What Burden is it on interstate commerce







(a)
If light, state interest does not have to be that improtant







(b)
If strong, then state interest have to be greater






(4)
Close calls go to the legislature






(5)
Higher standard







-
Plaintiff must prove that there is not a valid interest







(6)
But, this test is TERRIBLE







(a)
Judges have to 2nd guess the legislature







(b)
Judge must make a standardless, subjective decision







(c)
No consistency








-
Can’t with a standardless balance








-
But this is what is expected







(d)
This is why Scalia is so unhappy with the Kassel






(e)
Conservative judges do not like this






iii.
Discrimination






(1)
Discrimination on the face of the satatute







(a)
Phil v. NJ








-
Discrimination on the face of the statute







(b)
Court struck down statute without a balance







(c)
Quatrentine maybe the only exception








-
But it is not discrimination and may be treated differently because 





of its harmful characteristics







(d)
The state must prove there is no discriminationor that there is an 





overwhelming necessity






(2)
Discrimination is not on the face of the statute







(a)
De facto effect is discrimination







(b)
Dean Milk






(c)
If the judge does not trust local concerns, then he can package it as a 




fear of discrimination








-
Ex)
Instead of saying an undue burden test is down, he can say that 





it is de facto discrimination







(d)
Carried out








(i)
Momemt there is skepicism of discrimination









-
Deference to legislation evaporates








(ii)
Ask legislture to show how important the interest was








(iii)
Ask legislture to show how it advances that interst









(iv)
Ask legislature if ther are any other less intrusive means on ICC








(v)
If Fail, then assume Protectionist legislation









-
And strike it down








(vi)
Similar to quesiont asked under undue burden, execept not asked in 




a climate of deference to the legislatures









-
Asked in a climate of skepticism









-
Not a presumption of unconsitutionality, but close








(vii)Shift in tie breaker









-
In close call, goes to knocking down statute









-
In undue burden, goes to the government








(viii)Higher burden on sate









-
Must prove there is no discrimiation







(e)
Reason








-
If a law budens people outside of a state, deferece goes to their 






interest because they do not have a chance to have their intersts 





heard by the legislatures (they are out of state)





e.
Cases that test the theories






i.
Hunt










-
Commission wants labels on apples, more stringent thatn the Federal 




standard.  They want them to think Washington appels are better.







-
NC uses the Fed guidleines and passes a law saying that the Fed 





guildelines must be used, to make it easier for shoppers







-
The effect is that Washington apples must be relabeld







=>
Ct said NC law is unconsitiutional becuase it is not consumer 






protection, but discrimination







(1)
This is not Phil







-
Not preventing something from coming into state







(2)
Court used Dean Milk and said to prove purpose under a skeptism of 




NC’s law







(3)
Clasic Dean Milk case because other alternative existed








-
Could have required both or provided conversion charts, etc. .






ii.
Minn v. Clover Leaf






-
Minn banned platic milk containers but allowed pulp wood ones







-
Plastic ones made outside of Minn and pulp ones all made in Minn







-
Argued that discriminated against other state’s container makers







-
Minn said probems with biodegradable and landfills







=>
Statute consitutional







(1)
Dean Milk test








(a)
Valid interest to decrease landfills








(b)
This does accomplish that interest








(c)
No other means







(2)
Legislation is valid





f.
If looks like protectionism, do Dean Milk






i.
Problem is that legilation is a mix of geniune concerns for safey and if it 



does not hurt their economy, all the better






ii.
Prolem is also hard to find the legislature’s motive







-
Many people in legislature with many ideas


F. Exceptions to DCC



1.
Market regulatator / Market participant




a.
General





i.
DCC only works agaisnt a state who is acting as a market regulator





ii.
If a market participant then other laws govern






-
Anti-trust and other laws





iii.
Market Participant






(1)
Gets more deference to constiutionality of law






(2)
Can do things that a regulator could not






(3)
State can achieve same thing by using carrots (money) instead of sticks 




(regulation)






(4)
As a participant, can do more than a regulator because they are part of the 



market







-
As a part of the market, acting in best business interst against other 





seller




b.
Alexander




-
Wanted to get rid of junked cars in MD.  Could just regulate it (becuase of 



Phil).  So MD paid a bounty on cars junked from MD in MD lots and required 


more documention for out-of-state junked cars





=>
Market participant, law is constitutional





=>
If MD wants to buy junked cars, they can




c.
Reeves




-
SD wanted to sell asphalt to SD road builders for less than to other road 



builders.  SD owned the SD asphalt builders





=>
No doubt that if it were private ashphalt companties, that this law would be 


unconstitutional





=>
But since SD owns them ther are a particpant in competition with other sellers





=>
Supreme Court said it was Constittional, market participant





=>
But this is not an easy solution






-
SD must own and operate the plant




d.
Massachusetts Consturction (White v.Massachuses Council of Construction 
Employers, Inc.)




-
50% of workers on the port of Boston must be from Boston





=>
Court allowed this becasue they were a particpant





(1)
Claisic discriminatoin of resoucres (jobs)





(2)
Mass said that they are a participant becuase they are a contractor hiring 



people





(3)
This was saving jobs for white union people




e.
S. Central Timber v. Wunnicke




-
Alaska made timber sold in AS must be processed in AS before being sold.  In 


return, the price of timer in AS was cheaper.  S. Central sold unprocessed logs 


to Japan.  AS said they were a market participant becuase they owned the 



timber





=>
Unconstitutional.  AS not a particpant, but a regulator





(1)
On face discriminatory (Phil)





(2)
Market participant only for the first sale and no own downstream events





(3)
Why






-
Market particpant was supposed to be a small exception and not swallow 



the rule



2.
Priviledges and Imunites Clause




a.
General





i.
Article IV





ii.
DCC is not the only way to protect the national common market





iii.
All people in one state has the right as others from other states




b.
United Building and Consturction v. Mayor of Camdon





-
Camdon adopted an ordiance requiring at least 40% of city constuction project 

workers to be from Camdon





=>
Priviledges and Immunities clause applies to municipalities as well





=>
Law Unconstitutional becuase of P&I





=>
Dissent => Ct gives no reason to expand the scope of P&I to municipalites





i.
This seems the same as Mass Construction





-
But this act was not chalenged under DCC, instead under P&I





ii.
Denied people outside of Camdon, inlcluding other residents of NJ 





privilege of working there






-
Did not matter that other NJ residents were also being discriminated 




agaisnt





iii.
Court basically overruled Mass Construction




iv. 
Here though it was jobs for inner-city poor black people





v.
Court says that the only way to overcome the P&I is by showing that the 



government action was a necessity and that no other way of doing it exsisted





vi.
What happended with Camdon and Mass Construction





(1)
How come the Supreme Court did not bring up P&I in Mass






-
Lawyers control the issues







-
Ct rarely brings up issus on its own






(2)
So when does the court have the obligation of ct is to bring up issues?







-
Country Judge in Marburry just listens to what is before him






(3)
Bothersome that Mass is white union jobs and Camdon is poor black jobs?







-
Failure by the court to articulate this makes the system look bad




c.
Edward v. CA




-
CA made it illegal for a Californian to bring an indigent person into state 



(knowing him to be one).  Argued that the P&I made this unconstitutional





=>
Unconstitutional





i.
Caused by depression and dust bowl and massive migration west





ii.
Some people claim this cases says that P&I gives us the right to travel






-
But no court has ever said that




d.
History of P&I





i.
P&I is written to apply to private people and not just the states





ii.
Had great potential, but rarely used





iii.
Tried to use it at end of Civil War






-
But not allowed by Supreme Court 





iv.
Civil Rights legislation wanted to prohibit private people from doing things






-
Most of the Constution regulates states






-
14th Amendment regulates state action






-
CC can be used against private people






-
P&I can also be used agianst private people





v.
Violence during civil rights eara affected peoples right to travel






- 
Charged them with fed crimes





vi.
Could use P&I to include all Bill of Rights






-
Never took that road






-
Only used to claim a right to travel (But never said this in a majority 




opinoin)





vii.
Right to Travel from






(1)
P&I






(2)
DCC







-
Can’t prevent the flow of labor (labor is a commodity)







-
If we say this, then Camdon came out right






(3)
Federal System







-
Having a fed system impleis a right to travel, else the fed system does 




not work






viii.
Since Edwards no ostate has tried to cut off access to it






(1)
Some welfare cases did require out of state peopleto wait 6 months







-
But argued as Equal Protection






(2)
If Edwards had said the people could not eat for 6 months







-
Then could have used Equal Protection

***

e.
Observations





i.
So much of Constition is how the cases were argued





ii.
Try to identify the real core value of the case





iii.
Sometimes just chance






-
Shows how much power we have as lawyers





iv.
Today argue CC or Equal Protection

VIII.
FEDERALISM - Bill of Rights


A.
General



1.
Before the Civil War, attempts to apply the BR to the states did not work



2.
Could have argud P&I allowed BR to apply to the state, but was not




a.
Because of slavery




b.
Slavery preventeed any federal rights from appling to the states



3.
First attempted to apply 12, 14, & 15 amendment to states through P&I



4.
From 1873-1925 did not have any application to the states



5.
Substative due proces (14th Amendment) surfaced in 1890’s




-
When states regulated businesses said to have taken property



6.
In 1880’s




a.
Barron




=>
BR did no apply to states.  Only can be used against Feds




b.
Slaughterhouse





-
NO butchres challenged a state law granting a state corp the exclusive right to 


operate a slaughterhouse





=>
P&I did not apply BR to states





=>
13, 14 & 15th amemdnemt did not apply to the states





=>
Dissent => Now 13, 14, & 15 does not add anything





=>
Dissent =>
Amendments apply to all people, not just blacks





=>
This has never been overruled




c.
So only could use supstantive due process to enforce BR



7.
In the past BR did not apply to the states becuase no one thought of how to do it



8.
Due Process applying BR




a.
Protected life, liberty and property




b.
Liberty and right to be a free person




c.
So encompassed many things


B.
Due Process



1.
Huge modern successs story



1.
Substantive due process




a.
Not saying that the procedure is wrong





-
Not a problem with not having a hearing




b.
But outcome was functionally unfair




c.
Attempt to take clause of 14th Amendment and use it as a set of values against the 
states







-
Because this was the only game in town





-
BR did not apply to states




d.
Rebound after failure to develop P&I 




e.
Started as a device for claiming rates state set were too low





i.
This allwoed a claim against the state if it sized property when procdure was 


done fairly





ii.
Exploed into a general prohibition on regulating economic activity





iii.
Ex)
Law forbiding teaching German in Alaska






-
Violated substantive due process




f
Blossumed into a huge clause




g.
Almost what P&I would have been




h.
But, substantive due process only is enforcable agaisnat the state





-
Not the individual like P&I




i.
Tremendous hesitation now becuase of uncontrolled judical power





i.
Statue is vague





ii.
Has little guidence





iii.
Ex)
Liberal who want to control the economy claim that SDP is anti-




democratic




j.
Supreme Court in mid 30’s abandons SDP





-
Had allowed Judges to rewirte economic laws without serious restriction



2.
Procedural regulations




a.
If Government acts, it must do so in a fair way





b.
Allows people to be treated as a single entitly with dur process digniteis




c.
Is due process an accuracy check?




d.
Least controversial




e.
But potentially most powerful




f.
Conceptions





i.
Make governement do it right






(1)
Can’t convict an innocent person






(2)
Can’t take from deserving people






(3)
Enhances accuracy of government before they take away from you






(4)
But if all we care about is accuracy, can we use it after it has been done or 



during







-
Does not matter if before, after or during







-
Timing is not that crucial





ii.
Reafirm punishment






(1)
Don’t carry too far






(2)
Ex) Law demanding a hearing before allowing corporal punishment







-
This is a de facto ban on it, for no one would hit someone after a 






hearing




g.
Components





i.
Must have made charges against you





ii.
Must have an opportunity to respond





iii.
You are entitled to counsel





iv.
You are entilted to a neutral arbitor



3.
Also become bridge which BR is enforced through the states




a.
Very controversial use of the text




b.
Third probe to get BR into the states




c.
Provides us with a convient arguement to enforce the values against the states




d.
Bridges in 1st 8 Amendments to the states




e.
P&I did not work




f.
SDP had a good run




g.
So then use the BR going through DP




h.
Duncan v LA




- 
Duncan convicted and found guilty of a misdemeaner w/o a trial by jury





=>
6th Amend applied to states through 14th Amendment DP

IX.
FEDERALISM - Summary


A.
Central Governement limits



1.
10th Amendment




-
State’s have some minimum powers



2.
Enumerated Powers




a.
ex) Commerce Clause, Bankrupcy, Copyright, etc...




b.
CC is not only one, but it is the most important




c.
Necessary and Proper Clause




d.
Even without the 10th Amendment, with a narrow construction of the enumerated 
powers, the states would get some powers




e.
Lopez and NY v. US give modern sculpting of the enumerated powers




f.
Use CC to enforce power against individuals





i.
Unlike most which can only be applied to the states





ii.
Protects abortions sites, domestic woman violence act, etc . . .


B.
States Limits



1.
DCC




-
DCC preempts states withou Federal action



2.
Supremecy Clause




a.
Preemption




b.
When Fed act is within its enumerated powers, it trumps any state action



3.
P&I (14th Amendment)




a.
Could have played a major role but because of Slaughterhouse, did not




b.
Only thing P&I was used for is to protect travel rights against private intervention




c.
P&I one of the few ways to act against individuals





-
Can’t prevent someone from traveling




d.
The most important federal right against an individual





i.
Except for Brey





=>
Prevented mobs at abortion clincs






=>
Said travel not an issue in statue, so P&I did not apply




e.
P&I under Article IV





i.
Protects travel





ii.
Right not to be beaten while in state custody






-
Against individuals in a lynch mob while in state custody

?



iii.
Peteion for redress



4.
Due Process




-
Can only be used agaisnt the state, not private individuals





-
Same as Equal protection or BR



5.
Equal Protection


C.
Observations



1.
Many parts of Constitution underdeveloped




a.
Right to a republican form of government




b.
P&I



2.
Overdevoloped parts of Consitituion




a.
Due Process Clause of 14th Amendment




b.
Equal Protection

*****
3.
Federalism is the interplay of the 7 elements under Federal and State limitations




-
Problem is that we always look at them seperately and not as a whole

X.
SUMMARY

A.
Seperation of Powers



1.
Marburry  and Coopers v. Aaron


2.
May take you into a narrow version of Marburry


3.
Need conception of Marburry that transcends formalism



4.
Without it nmust ask if tryany of majority is worse than other governments


B.
Federalism



1.
Decentralization as a concept




a.
Efficiency





i.
If worried about efficency, federalism does NOT give you this





ii.
Ex) Erie v. Thompkins




iii.
Have to decide which law to use





iv.
In fact, wind up with a lot of inefficiency





v.
Lawyers spend much of their time figuring out which law applies





vi.
If want efficiency






(1)
Do like Europeans






(2)
Central laws and locals decide on enforcement




b.
Testing Market





i.
Allow labratory of laws






-
Justice Brandis quote in Erie




ii.
But is it a capacity to experiement





iii.
Local majorities can experiment on laws



2.
Some argue there is no theory




a.
Creates a fluid situation which power flows back and forth




b.
Just came out of intense nationalizing period





-
Depression, WWII, etc . . 




c.
Now no crisis, so we can afford to relax and let power flow back to the states




d.
Power is an accordina that goes with the times





-
Power flows back and forth according to the realities



3.
But something deeper seems to exist




-
If watch it flow of the political argument, you see that there is no link to state’s 

rights or the consitutional and nation with democracy



4.
History of Federalism





a.
Before Civil War





i.
Abolisionist wanted states rights






-
To give rights to the slaves





ii.
Slave owners were nationionalists






(1)
Wanted to use Constitution and laws to return slaves






(2)
Ex)
1837 cargo of slaves mutinied and instead of SC went to Boston







-
Chief Judge of Mass said the slaves must be returned becuase of the 




fugitive slave laws








-
He wanted to rule otherwise







-
Said Melville’s Billy Budd based on him (was his Melvile’s father-in-




law).  With Captain having a war between law and justice





iii.
First time used the Federal norms were with the Missuouri Comprimise






-
Magistrates enforced the fugitive slave laws





iv.
First state statue said to be unconstituional was one outlawing grabbing slaves 


off the streets.  Ct said slaves had to be returned






-
Besides contract laws





v.
Not always the case that the National laws were trying to protect the weak




b.
Reconstruction after Civil War





i.
Switch for Abolisionitst said national norms saw how powerful national laws 


were





ii.
Wanted 13, 14, 15 Amenemts to create national norms to help the newly freed 


slaves





iii.
Slaughterhouse was a begining of a retreat






-
The norms were now weak





iv.
Odd because the parties flipped






-
Abolisionists wanted national norms






-
Ex-slave owners wanted state’s rights




c.
Substantial Due Process





i.
Lawyers for big corps looked at how succesful national norms were before 






the civil war





ii.
Buisnesses wanted these powerful national norms





iii.
State regulators (like consumer protection) wanted state’s autonimy





iv.
Repulicans wanted national norms





v.
Democrats wanted state’s rights




d.
Modern era





i.
Mid 30’s courts walked away from SDP





ii.
Used new arguments to get BR in





iii.
Used Equal Protection and DP with BR to trump state efforts to trump 




segregation





iv.
Democratcs wanted natinoal norms





v.
Republicans wanted state’s rights



5.
Results




a.
Nothing inherently about conservatives wanting state’s rights and libers wanting 
national nroms





-
Just depends on the time





-
And what is best for the party




b.
Ask how can Fedral power make the country work better





-
Use Seperation of Powers and Federalism




c.
2 Values to think about





i.
Brandis Lab






(1)
Resonants with democracy






(2)
Forces down to smallest majority and increases the number of experiements






(3)
Closest number of pople are involved with the experiements






(4)
Brandis said this in Erire to go against SDP






(5)
Shifted power from feds to states






(6).
But if stopped there, no Fed Civil Rights Movement





ii.
Protect minoriteis






(1)
From Justice Warren






(2)
Without natinoal norms pockets of minoritees could be trapped in loacl 



labs of democracy where they will always lose







(3)
So Feds reach down with national norms and protect minorites







-
Ex)
BR or CC





iii.
Great tensoin between lab and protect minorities




d.
Brown v. Board of Education




i.
Defining case of courts





ii.
Indivual rights case






-
Protected minoriteis trapped in states





iii.
Also appealed to a larger national majority






-
Against treatment of the blacks





iv.
Example of Federalsim in which a majority could appeal to




e.
In Summary





i.
Fedrealism keeps alive another way to win if you lose in the local battle






-
A verticle analogy of bicamarlism






-
Lose locally, can still win nationally





ii.
Still have tension between labs and minoirites





iii.
Now it is curious desire to use Fedralism to deregulate






-
Which is inconsistent with DP time





iv.
Now states want to unregulate and the feds want to regulate
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