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Chapter I: The Power of Legislatures to Allocate Wealth

  I. Establishes the basic questions of the course through foundation cases.


A. How can we effect and control inter-generational transfers of wealth?


B. To what extent may government control ownership, transfer of property          for the public good?



-and prevent a private owner from extracting the full benefit of 

           the property?

 II. Property is more than just the land, it is a bundle of rights: use, 

     exploitation, occupancy, & rights to exclude others from using it.


A. Why do private owners have a right to exclude?


   1. to maximize social good: land is not unlimited, to extract 

           profits, we must invest energy, effort.


   2. the efficiency of private capitalism


   3. private property rooted in 17th & 18th century liberal thought.


B. Six Warranties on Land


   1. Covenant to Seisin: possession under a claim of right not 

           ownership; can occupy without owning but you think you own it.


   2. Covenant of right to convey: normally a person who is seised will 

           have the right to convey, but sometimes not ie.. infant or insane.


   3. Covenant against incumbrances: anything which takes away or 



 diminishes title (ie.. mortgages, tax liens, etc.)


   4. Covenant of Warranty: grantor has good title


   5. Covenant of quiet enjoyment: promise by grantor that future 



 owners may use and enjoy land.


   6. Covenant for Further Assurance: not a promise about existing 

 state of affairs.  Rather, grantor will do whatever is 



 necessary to assure future holder's title.

III. Constraints on Legislatures

A. Fletcher v. Peck (1810)


   1. rather than inquire into claims of corruption motivating the 



 distribution of land, court will honor the grant and 



 subsequent conveyance of the property.


   2. as a foundation



 a. private capitalism is protected



 b. secure property rights by promoting economic wealth



 c. cope w/ corrupt legislatures by limiting power to redistribute 

              property rather than inquiring into corrupt motives.



    1). strong set of property rights legislature can't touch.



    2). Titles according to every legal test are perfect, are                        acquired with that confidence which is If there be any 

                  concealed defect, arising from the concealed defect can't 

                  be set up against him." pg. 7


B. Slaughter-House Cases (1873)



Was the state statute which granted the authority to one 



corporation to own slaughterhouse outside the city, where all 



slaughtering must take place, a violation of 14th amendment?


   1. Majority: Miller 



 a. denies this is a monopolistic arrangement



    1). anyone can use slaughterhouse as long as he pays a 



        "reasonable compensation."



    2). statute promotes public health and welfare; under "police 

                  power."



 b. alternative holding: if there is a monopoly the 14th 



    amendment does not apply since it only deal with race




( federal courts have no business getting involved; 

                 strongly believes in state rights


   2. Dissent: Field


 a. finds a monopoly; corporation has a competitive advantage.



 b. "under the pretence of prescribing a police regulation the 


State can't be permitted to encroach upon any of the just 


rights of the citizen, which the Constitution intended to 


secure against abridgement"


C. Loan Association v. Topeka (1875) Miller


   1. basically, decision states that municipality can't take 

           property from 1 person & give to another -- NO REDISTRIBUTION


   2. difference w/ Slaughterhouse 



 a. Slaughterhouse protecting public health- valid function
 



 b. Loan Association trying to bring jobs (not valid function)


   3. gov't shouldn't be in the business of re-distributing wealth



 a. taxes should be collected for public purposes



 b. taxes should be collected in a equal fashion.


   4. worries more about taxation than regulation: "Of all the 



 powers conferred upon government that of taxation is most 



 liable to be abused.


D. Commonwealth v. Alger (1851)



where a dock couldn't be constructed against legislative 

          restrictions.


   1. Law of Nuisance



 a. cannot use your property in such a way so as to encroach upon 



    the rights of others.  Cannot impair the equal enjoyment of 



    others having an equal right to the enjoyment of their 



    property.



 b. If property owner A imposes a nuisance on B, B can get 



    injunctive relief or damages (and in some extreme 

              circumstances, take personal action).


   2. Holding



 a. This is a legitimate piece of legislation.  The state has every                right to restrict owner's use even if it isn't an obstruction.



 b. It is important to employ a bright line rule so that people can                conform their behavior.  Minimizes number of disputed facts.



 c. Result is to set a standard and maximizes efficiency.


E. Holden v. Alger (1898)



involves constitutionality of an act of Utah legislature which 

regulated the hours of employment in underground mines and in 

smelters and ore reduction works.


   1. ok to for legislatures to make laws to protect its citizens.


   2. legislature may intervene since not a question of fairness


   3. Holden is still good law

F. People v. Stover (1963)


   1. Stover's Claim: legislator preventing clothesline is unconstitu-

           tional limitation on right of property and freedom of speech.


   2. Majority opinion



 a. Prohibition proscribes conduct which offends the sensibilities



    and decreases the property values


      b. leg. can do anything if believe it will lead to better commun.


   3. Dissent



 a. Slippery Slope argument.  Legislature shouldn't have open reign



 b. Depriving people of these rights deprives them to be different



 c. Legislative power should be limited to:



    1). Health and Safety (police power Slaughter House)



    2). Prevention of nuisance (Alger)



    3). Customary and usual activities (Topeka)



    4). Market Failure (Holden)



      d. if not 1 of these categories court should deem unconstitutional


F. Loretto v. Telepromter Manhattan CATV Corp. (1982)

   recent affirmation that a permanent physical occupation is a taking


   1. Supreme Court rejected a New York statute allowing cable 



 companies to attach wire and connection boxes to apt. 

           buildings

        2. taking: "where real estate is actually invaded by superinduced

           additions of water, earth, sand, or other material, or by having 

           any artificial structure placed on it so as to destroy or impair 

           its usefulness, it is a taking w/in the meaning of Constitution."


   3. What if compensation were higher? Can legislature justify routine 

           taking for a fixed fee?  


G. Ways of government control


   1. taxation


   2. takings


   3. regulation



if government can achieve something through one of its 



different controls than it should be able to achieve the same 

outcome with another without judicial involvement.



if it can accomplish lower smoking buy taxing cigarettes 




it should also be able to regulate where people can smoke 


and can take tobacco products w/ compensation


H. Different levels of Police Power


   1. Scalia: health, safety, prevention of a nuisance


   2. in addition protect against exploitation (ie.. 

           unconscionability of the UCC)


   3. Brennon: unlimited promote commerce, provide work (on face 

                    must apply to all equally).


Chapter II: Taxation as a means of Allocating Wealth
  I. The Nelsonian Overall: validity of a taxation derives from the 

                            police power of the state as per regulation

 
A. rational basis test: the means of the law must be rationally 


   related to the law's objectives (although it may tax something 


   out of existing); or


B. taxes need to be uniform to a given class of people


   1. there is legitimate police power objective at stake (as in 


 Quaker City); or


   2. the interests of customarily protected groups are at stake 

           (charities, churches, schools, golf courses, farm etc.) or;


   3. the tax or regulation is administratively convenient

 II. Base Cases: taxation towards redistribution


A. Pollack v. Farmer's Loaned and Trust Co. (1895)


   
taxes must not discriminate


   1. Holding: Income taxes levied by Congress are unconstitutional. 

           Equates equality with an equal share.


   2. Exemptions: from the operation of a tax always creates inequality



 a. arbitrary discrimination



 b. corporations should not be tax exempt


   3. Abuse of power: The majority could always fix the limitation at a 

           rate so as not to include them.


B. Sioux City Bridge Co. v. Dakota County (1923)


  
intentional and systematic unequal valuation for tax purposes 

          is unconstitutional in the absence of a rational scheme


   1. "When property is assessed at its true value, and other property 

            in the district is assessed below its true value, proper remedy 

            is to have the property assessed below its true value raised."



  a. Bridge Co. must prove it is the victim of intentional and                    arbitrary discrimination.



  b. such a remedy denies taxpayer any remedy at all.


   2. the required showing of discrimination might have been 

           defeated by showing a rational scheme.


C. Court has upheld state legislation classifying taxpayers on some             sort of rational basis.


   1. Charleston Fed'l Sav. & Loan v. Alderson (1945): small loan 

           companies and other taxpayers, i.e. farmers, were taxed less 

           b/c their business involved a greater risk.  USSC sustained

        2. Ohio Oil Co. v. Conway (1930): oil is taxed by weight, rather 

 than its actual value; although tax fluctuates, it is 



 indiscriminate, and will eventually even out.  USSC sustained


   3. Cumberland Coal Co. v. Board of Revision (1931): court struck down             scheme taxed un-mined coal at same rate, regardless of location  

           & relative worth, b/c there was no attempt to reach equality.

III. Classification for taxation purposes: When and How?


A. Quaker City Cab Co. v. Pennsylvania (1928) 



may a taxi corporation be taxed at a higher rate than an 



individual driver?


   1. the equal protection clause does not prevent states from 



 classifying for tax purposes but: "it does require that the 



 classification be not arbitrary but based on a real and 



 substantial difference having a reasonable relation to the 



 subject of the particular legislation."


   2. Brandies Dissent: given that corporation has some advantages 

           over sole proprietorship, make tax more equal in real world



 a. corporations have certain legal advantages



 b. historically, corps have been taxed

           c. policy reason: might want to discourage corps.


B. Able to justify a tax if


   1. going to achieve a truer equality


   2. if gov't can regulate an item then gov't should be able to 

           tax to accomplish the same thing


   3. hard to argue that a tax is arbitrary if legislature has been                doing it for a long time.


   4. administrative convenience is enough.


C. Lehnhausen v. Lake Shore Auto Parts Co. (1973) 



corporate property may be taxed though individual property is 

          exempt without violating Equal Protection.


   1. "the equal protection clauses does not mean that a State may 



 not draw lines that treat one class of individuals or 



 entities differently from other.  The test is whether the 

           difference in treatment is an invidious discrimination."


   2. Quaker City is a relic of a bygone era


   3. Corporations would have to prove that taxation is an       

           invidious discrimination to prevail.


   4. Courts should be very deferential to legislative enactments.


D. City of Pittsburgh v. Alco Parking Corp (1974)


   1. private owners of parking garages could be taxed at a higher 

           rate than a public garages.


   2. factual evidence that the taxes could, in some cases, be 

           passed on to consumers.


   3. as a revenue bill, the tax was entitled to a presumption of 

           validity.


   4. it is reasonable for private lots and nonresident drivers to 

           pay for costs of congestion of Pittsburgh.


   5. Parkers will wind up paying tax, since privates will raise 



 their prices: "the city was constitutionally entitled to put 



 the automobile parker to the choice of using other 



 transportation or paying the increase.


   6. Powell Concurrence: "Today's decision does not foreclose the 



 possibility that some combination of unreasonably burdensome 



 taxation and direct compensation by the taxing authority 



 might amount to a taking of property w/out compensation.

     E. Valuing Property


   1. Replacement value: limited to what can actually be 

                              rebuilt/restored

 
   2. market value


 a. most common



 b. generally go by comparable sales in neighborhood


   3. Income Capitalization



 a. requires a temporal condensation of the income stream into                a discounted present value.

           b. Formula: Income = Principal * Return - solve for principal

 IV. Proposition 13


A. Pre-Proposition 13


   1. method of assessment: assessors usually only assessed when 



 something was bought or sold.  This was not a problem when there 



 was no inflation.


   2. Once price increases: there was a huge inequity between taxes that             people with identical property paid.  Also computers became common             place.


B. Actual Proposition 13


   1. Components


 a. as of 1978, rolls back assessments to 1975-6 value



 b. if new construction, or if property is sold, basis of 

              reassessment is the sales price or building price.



 c. changes from a current value method to an acquisition value.


   2. adopted: as an amendment to the State Constitution, legalizing 

           an assessment process which has been used for years.


   3. effect: people w/ same property pay vastly different rates.  



 Deters businesses from expanding or changing location.  Only speak             to homeowners and residential problems.


C. Justification for Proposition 13

   1. Administrative Convenience?  Difficult argument to make today with             computers.


   2. Custom? difficult too b/c this was not the customary and 

           traditional way in California.


   3. Market Failure? Stop runaway inflation, or allow poor people to 

           cash out to get off of public assistance.


   4. Based on Equality? Under a process vision of equality, Proposition 

 13 fails b/c it victimizes groups incapable of protecting 

           themselves by the political process.


   5. As a regulation


 a. it increases the cost of moving so significantly that it is an 



    effective deterrent.  Drives down the demand for second homes 

              and the most expensive, so these prices remain stable.



 b. If one is prepared to believe previous assumptions, this could 

              be deemed an attempt to do away w/ the welfare system and make 

              people more self-sustaining.

           c. Price Control stop and inflationary run away real estate market                and bring lower price properties back up more in a position of 

              equity.


D. Allegheny Pitt. Coal Co. v Cty. Comm. of Webster Cy, W.V. (1989)

        1. coal property is reassessed only when it turns over, 

           resulting in gross disparities


   2. Court overturns as violative of equal protection of laws 

           under the 14th Amendment.



 a. notes "intentional systematic undervaluation by state 

              officials of comparable property in Webster County"



 b. defines fairness as allocation of the burden relative to 

              other taxpayers.

           c. may be simply that there has to be an ENORMOUS disparity 

              for Supreme Court rejection 

        3. succinct statement of deference by court: "If the selection or 

           classification [of property for taxation purposes] is neither 

           capricious nor arbitrary & rests upon reasonable consideration of 

           difference or policy there's no denial of equal protection of law"

     E. Amador Valley Joint H.S. Dist. v St. Brd. of Equalization Cali. 

        Supreme Court (1978); Nordlinger v. Hahn US Supreme Court(1992)


   1. Proposition 13 is a Rollback provision: all property 

           purchased b/f 1978 will be taxed at its 1975-76 value.



 a. property is reassessed only when ownership changes or 

              significant new construction is put into place.



 b. annual increases are limited


   2. Possibility 2 identical properties will be taxed very differently.


   3. Majority in Amador held that it was fair b/c tax reflects price 

           purchasers were originally willing & able pay for their property


   4. three groups are object of discrimination under this plan



 a. young people: too young to vote, this group will be hurt 

              when ready to buy homes.

           b. lower income groups: these people traditionally receive very 

              little from rising property values.  Also tend to be under- 

              represented in the political process.  In helping middle and 

              upper class voters w/out helping them, these groups shoulder a 

              consistently higher proportionate tax burden.



 c. out of staters: did not vote for referendum, will pay 

              higher taxes if they move in.


   5. Proposition freezes the disparity between expensive and lower                price homes at their 1975 disparity, with the exception of 

           acquisitions and new construction.

           a. otherwise, the disparity would have grown and the tax base                therefore have become more progressive.

           b. it would appear that this penalizes the poorer taxpayers 

              by not allowing for the automatic adjustment.


   6. impact of the statute



 a. businesses will get a huge break; property rarely changes hands



 b. middle class is deterred from making discretionary moves.



 c. poor get a heavier tax burden, but if they sell they get 

              huge benefits.



 d. wealthy get a tax break, but their houses aren't worth as 

              much.


F. 3 possible explanations which explain Nordlinger and Allegheny
        1. jurisprudence of cowardice, in Nordlinger people have spoken                 we should yield to what they want b/c if they do not than they 

           will not re-elect us.


   2. since only the political process can reach social justice the                courts should defer to the political process once the political 

           process have debated things, as in Nordlinger, even if minorities 

           get hurt.  Since our only hope for long-term social justice is to 

           defer to the legislature and we must be willing to take short-term             problems.  It is not the same when an individual makes a decision,             Allegheny.


   3. Must look at the substance of the decision.  While Prop 13 as 

 a tax matter will hurt young, poor, outsiders and minorities 

           there is a second effect which may result in construction of 

           lower scale housing and gentrification.  It may also force 

           some people of Cali. but they will leave with money.  


G. Two different views on what the role of judges should be


   1. courts should protect insular minorities that can not protect                themselves.


   2. courts can never create ideal society.  Courts don't have ability 

           or resources to get rid of injustice only legislature can do this.

  V. Other Cases
   
A. Hellerstein v. Assessor of Town of Islip (1975)


   1. in New York, property systematically is being assessed at 



 much less than it market value b/c:



 a. afraid of assessing to high.



 b. since assessor is the only one who knows what's going on, 

              people can't claim they're being taxed unequally.


   2. court decrees that one year all property shall be assessed 

           at 100% of its value.

           a. system of undervaluation has been maintained only b/c 

              that's been "the way it is."

        3. legislatures pass statute in 1981: except in NYC & Nassua County, 

           property shall be assessed at 1/6th of its market value. Why?



 a. physical task of re-assessing NYC and Nassua County, would                be administratively impossible.

           b. State aid: aid given on the basis of assessed value.

           c. lawyers' lobby in NYC and Nassua



 d. fear that re-assessment would change things for the worse.


C. Colt Industries, Inc. v. Finance Administration of NYC (1982)


   1. Hellerstein resulted in state statute instituting State Equaliza-

           tion Rate for Assessments which did not apply to New York City and             Nassua County.  Colt questions this geographical division.


   2. Court basically makes a factual distinction between the 



 densely populated areas excluded from the new assessment and 



 the more rural areas to which it applies.



 ( equal protection does not require not require territorial 

             uniformity; cannot compare downstate with upstate properties.

        3. courts show a deference to legislature b/c it is procedurally                difficult to push the legislature around.


B. If the courts wanted, how could they enforce these decisions


   1. courts take over assessment process

           a. the courts can privatize

           b. the courts would be spending a lot of time monitoring



   2. not feasible to hold legislature in contempt 


   3. tell legislatures that they have a certain amount of time to fix.


D. Alderstein v. City of New York (1959)


   1. Plaintiff electricians claimed a $250 licensing fee was 

           unconstitutional under equal protection


   2. Court strikes down statute



 a. not a revenue statute, a rationale will not suffice



 b. the fee collected has no relation to the cost of licensing 

              prospective electricians.



 c. it is effectively a regressive tax which acts to preserve 

              a monopoly of the electricians by keeping the poorer ones out.

     E. City of Richmond v. J.A. Croson Co. (1989)


   1. following a federal statute the city of Richmond passes a 



 similar statute requiring the city to give a percentage of 



 its business to minorities.

 
   2. the court strike its down, but for Congress it is okay


   3. in Richmond majority of voters  & Administration is black.


   4. Why does the court accept the Congressional law buy declares 



 the city ordinance unconstitutional?



 a. may be afraid to take on Congress



 b. the court quotes James Madison: in a smaller society it easier 

              for a majority to remain constant

 Vi. Summary of Chapter

A. Conclusion on Taxation

   1. aim for equality


   2. there are exceptions:



 a. legislatures may pass laws which bring about actual rather                   than superficial equality or vice versa




-- legislature has the power to decide what equality is



 b. tradition and deeprootedness of prejudice may outweigh 

              the need for equality -- railroads, corporations.



 c. Administrative convenience may figure prominently 



 d. tax may serve state (probably not municipal policy objectives.


B. When can legislatures transfer wealth


   1. Lehnhausen View: a legislature can zero in on the wealth of a 

           small group of people and redistribute it to a larger group.  They             have plenary power to regulate and tax.


   2. Pollock View: In taxation, legislature can do nothing other than 

 make everyone contribute equal portion to support of government.  
 
 It is unconstitutional unless genuinely equal, or enacted in some 

           legitimate form of regulation.  Also have to give some leeway for 

           an administratively convenient way to collect.


C. Legitimate Regulatory Measures


   1. protection of health


   2. protection of safety


   3. prevention of nuisance


D. Is there a middle ground?


   1. Custom: stronger in older cases, now has lost steam.  Says that 



 government can do that which the public has allowed it to and then             hamper expansion.


   2. Economics: Holden v. hardy: government can act to correct market 

           failures, but People v. Stover: not to promote its vision of an 



 aesthetically beautiful society.  When free market, left its own 



 resources, cannot achieve a reasonable amount of efficiency.


   3. efficiency: to permit legislatures to act on aesthetics is largely             inefficient, but correcting market failure is not.


   4. big government: Congress, or maybe a state legislature can act to             do things that little governments cannot do.  Unsure what the 

           clear distinction is.

Chapter III: Eminent Domain as a Mechanism of 

                 Redistribution

  I. The Public Use Requirement

A. Rule: The power of Eminent Domain under the Fifth Amendment mandates 

        that property may only be taken from individuals when it is to be 

        used for some public purpose.


B. Taylor v. Porter (1843) -- Narrow Traditional View



municipality wants to minimize unsightly driveways, and passes an 



ordinance that says once you build a house and driveway, you must 



permit a neighboring homeowner to connect up to it.


   1. Statute authorizing a taking of Plaintiff's land such the 

           Defendant might build a road.



 a. court struck down



 b. there was just compensation


   2. "When private property is taken for the public use, the only 



 restriction is, that just compensation shall be made to the 

 owner.  But when one man wants the property of another, the 

 legislature can't aid him in making the acquisition."


   3. Gov't may never take private property to give it to another 

           private person.


C. Schneider v. Dist. of Columbia Redevelopment Land Agency (1953)


   1. Court struck down the taking of a department store and hardware 

           store and divides.


   2. Taking of slum property for health, and safety reasons: trad'l 

           justifications for police powers.

 

 a. police powers, could condemn slum w/o compensation to anybody.


   3. court divides eminent domain takings into three areas



 a. Condemnation of buildings (with compensation) is w/in the power                of eminent domain, provided there is sound legislative backing.



 b. land may be seized for public purposes ie.. eliminating slums



 c. Seizure and development of blighted areas and disposition 

              therewith to private parties here is not allowed.



    1). "Congress, in legislating for the D.C., has no power to 

                  authorize the seizure by eminent domain of property for the                    sole purpose of redeveloping the area according to its, or 

                  its agents' judgement of what a well-developed, well-

                  balanced neighborhood would be.."



    2). basically, the legislature can't take land with Eminent 

                  Domain to promote an aesthetically pleading neighborhood.


   4. Role of Judiciary: "Function of courts is limited to determining 

           whether the conclusions of the administrators are w/in reason upon             the record and w/in the congressional delegation of authority."


D. Berman v. Parker (1954)


   1. modifies Schneider, expands public purposes


   2. Court legitimatize Eminent Domain transfer of property between 

 private purposes for aesthetics.


   3. proposes broad rule state can take land as longs as it compensates


   4. The beginning of tremendous court deference to legislatures 



 on the issue of public purpose, provided just compensation.



 a. Legislature is the "main guardian of the public needs... 



    the role of the judiciary in determining whether that 



    power is being exercised for a public purpose is an 



    extremely  narrow one"



 b. "If those who govern D.C. decide that the Nation's Capital 


should be beautiful as well as sanitary, there is nothing 


in the 5th Amendment that stands in the way."


E. Poletown Neighborhood Council v. City of Detroit (1981)


   1. Condemnation of private land and transfer to G.M. to build 



 assembly plant primarily serves a public interest.


   2. Is it constitutional to use the power of eminent domain to 



 condemn one person's property tp convey it to another private 

 person in order to bolster the economy?



 a. Majority: "The power of eminent domain is to be used in this 

              instance primarily to accomplish the essential public purposes 

              of alleviating unemployment and revitalizing economic base of 

              community.  Benefit to a private interest is merely incidental"



 b. Dissent: Condemnation exceeds gov't authority to take private 

              property.



    1). Project was initiated by GM, when Detroit had its 

                  "economic back to the wall."



    2). "The only proper vehicle for change of this dimension 




   is a constitutional amendment."


   3. Impact



 a. GM workers are better off.



 b. People who were condemned were compensated



 c. people who would've had jobs if GM had moved aren't better off.


F. Courtesy Sandwich Shop v. Port of N.Y. Authority (1963)


   1. Majority: It's wrong to build the World Trade Center to 



 subsidize the Path. but since the project promotes economic 



 development, its constitutional.



 a. "Improvement of the Port of NY by facilitating the flow of 

    commerce and centralizing activity incident thereto is a 



    public purpose supporting the condemnation of property for 

    any activity functionally related to that purpose.



 b. Rational: allowing a holdout would compromise the project.


   2. Dissent: Port Authority agreed to subsidize Path, but then 



 decided to build WTC in order to make a profit.

  

 a. When we subsidize by taxing, spread costs equally, when we                   subsidize by taking lands, spread costs unequally.

 

 b. Use of power eminent domain to combine parcels of land 

              into a profitable enterprise.


G. City of Oakland v. Oakland Raiders (1982)



intangible property can be taken under eminent domain if a 



public use can be shown.


H. Hawaii Housing Authority v. Midkaff (1984)


   1. Can private property be taken in order to reduce the 



 concentration of ownership of fees simple in Hawaii?


   2. Transfer from landed gentry to tenants based on valid public 



 purposes of eliminating oligopoly power (a far cry from slums.)


   3. Courts defer to legislative definition of public purpose 



 unless "palpably without reasonable foundation."


   4. Nelson saw this one coming: High Court won't get involved in 



 this type of complicated, politically charged microeconomic 



 issue.  Easier to allow stand provided there is a public 

             purpose w/ which the court can be comfortable.


I. Moskcow v. Boston Redevelopment Authority (1965)


   1. the authority appeased bank's protest on taking by allowing 



 it to occupy another seized building during development of 



 Government Center.


   2. The bank had given generously to the city council, protested 



 its loss of a building.  Blatant transfer from one private 

 individual to another.


   3. Recall Fletcher v. Peck, where court wouldn't inquire into 

           corrupt motives of legislature.


J. Parieto Optimality


that state affairs in the world/community in which no one can 



be made better off w/out someone being made worse off.

 II. The Just Compensation Requirement


A. Measures of Fair Market Value


   1. Three ways appraisers commonly determine fair market value



 a. Comparable Properties: recent sale of comparable 



    properties



 b. Capitalization of Income: look at income and capitalize 



    (i * M = Y); i = interest, M = money, Y = Income



 c. Cost of Reproducing: cost of reproducing the house now 

              minus depreciation.


   2. United States v. Eden Memorial Park Ass'n (1965)



 a. lawyers will choose the method which will enable them to 



    get the most money; judge must weight possible relevance 



    against prejudice.



 b. Court does not allow the 6.5 acres un-zoned for cemetery 

              purposes to be valued for cemetery purposes, since the 

              landowner was aware of future use for highway purposes.


   3. Tigar v. Mystic River Bridge Authority (1952)



 a. where land was taken to build a bridge, compensation based                   on use for a commercial refrigerator company is valid as 

              not a speculative future development since renovation had 

              already begun at the time of the taking.



 b. courts here favors the highest compensation available.



 c. used reproduction cost minus depreciation.



 d. expert testimony used, can get away w/ a lot, though 

              courts won't buy it if expert lacks specific expertise.


   4. Lynch v. State Board of Equalization (1985)



 a. proves reserves: Oil which can be profitably pumped out of the 

              ground at current market prices.



 b. pre-proposition 13: when the assessor assesses it, they 



    reevaluate at a continually lower number annually because the 



    asset is a declining producer, so you have to add up all of the                years and to discount to present value.



 c. Proposition 13: enacted in 1978, when oil prices are increasing                from $12 in 1975 to $38 by 1981.  Interest rates and inflation 

              skyrocket.  Proposition 13 didn't contain provisions for oil.



 d. effects of prices increase



    1). increases value of oil currently pumping out of the ground.



    2). gives us property we did not previously have (because more 

                  oil becomes proved reserves)



 e. Rule 468: Authorizes a partial reassessment when the price of 



    oil increases.  You do not get taxed higher.  With "new proved 



    reserves" there is a reassessment of new ones only, and not old 

    ones.  Get to subtract the depreciation each year from all oil 

              for what you take out of the ground.  "This is not authorized 

              by Proposition 13 (which is all or nothing)



 f. justification for Rule 468



    1). administratively more convenient and gives a standard from 

                  determining future taxes.



    2). obviously a compromise between the all or nothing 

                  approaches of all the appellants.



    3). Political judgement made by a fair political process, thus 

                  there is no ground for judicial intervention.


   5. Lynch and Merick lessons



 a. process of figuring out various ways of arriving at a process 

              of calculation (with a few figures)



 b. courts have upheld any fair and non-discriminatory method, and 

              assessors can adopt any reasonable method in order to achieve 

              closest to full value.


   6. Merrick Holding Corp. v. Board of Assessors (1978)



 a. Merrick owns a shopping center whereupon the big stores 



    pay low rents as an inducement to tenancy.



 b. Owners wants to use income capitalization method.



 c. Tax assessor wants to assess on basis of rent that should 

              have been received.



 d. Could be low rent b/c



    1). arbitrarily set, w/ no escalation clause.



    2). result of good faith business dealings, which would be                       taken into account.



 e. landlord, despite low income occasioned by below market 



    lease, remain obligated to pay taxes on the market value 

              of the property taken as a whole.



 f. How do you value a rent-controlled?



    1). property will be valued for taxation the same way it 

                  is valued for condemnation.



    2). building is valued at rent produced by rent control, 




   so if building is condemned, the landlord will receive                       this amount, and the tenants will receive nothing.


   7. Riley v. D.C. of Columbia Redevelopment Land Agency (1956)



 a. dealing with just compensation when what would appear to 

              be reliable sales data does not seem fair.



 b. Riley I: evidence of value from actual 1951 sale and 1951 



    comparable sale was not rebutted by gov't, and the trial 

    involved 44 other plaintiffs, thus, remand appropriate.



 c. Riley II: Riley will get a less than market rate for her 



    house b/c the debt burden will be discounted -- an 



    instruction to the jury on remand.



 d. 2 ways for seller to lower her price if can't get asking:



    1). can simply lower it



    2). can lower the rate of interest involved.



 e. where Merrick assessment was adjusted upward, Riley's downward.                (Nelson, Ok tax corp. not black single mother).


B. The Impact of Government Activity on Value

   1. Introduction: When Government taking will affect value of 



 land, how does this impact on takings and compensation?



 a. Can we ask a higher price where a government project will 



    raise the value of our property? NO



 b. Can we claim damages when a government project 



    will trash our property's value? YES



 c. At what point in project's development is our value frozen with                regard to valuation requirement? when gov't become committed.


   2. United States v. Miller (1943)



 a. value of land should be measured at the time the government 

              commits to the project, rather than the actual taking.



 b. this prevents landowner from getting enhancement value, and 

              compels government to compensate even if property depreciates.



 c. Problem: if there's a long period of time between the date 

    of the commitment and the taking, because of inflation, 

              the owner will be fully compensated.


   3. United States v. Cors (1949)



 a. Government condemns Cor's tugboat during WWII, Cors wants 

              more money.



 b. It is not fair that the gov't be required to pay the 


         enhanced price which its demand alone has created.



 c. Any enhancement of value must be deducted where it is due



    1). to the government's need of vessels which has 




   necessitate the taking.



    2). to the previous taking of vessels of similar type



    3). to a prospective taking, reasonably probable



 d. dissent: "A subsequent increase in the market value, though 

              precipitated by the shortage caused by earlier taking, could be                a direct result only of the tug operator's need for remaining 

              tugs, not of the Gov'ts for those it had taken."


   4. United States v. Twin City Power Co. (1956)



 a. Where the government condemns land to use it for 



    hydroelectric power, must it compensate for the increased 

    value of the land given the power rights?



 b. No, riparian interests in water inherently belong to the 



    government, thus it pays only for the land taken, and not 



    for the rights which it would have had to grant anyway.



 c. Government doesn't have to pay for the value it brings to 



    the land.



 d. A common sense proposition: the government will be the one                   developing the project, that is, making the rights usable,                   why should it pay twice?


   5. United States v. Fuller (1973)



 a. Where government grants grazing rights to landowners and 



    then condemns land, should it compensate for the increased       
         value of the land due to the grazing rights?



    ( gov't doesn't have to pay for the element of value based 


 on the use of Fuller's fee lands in combination with the 


 gov'ts permit lands (under Talyor Grazing Act)



 b. a case similar to Twin City Power: what the government 

              gives, the government may take without compensation.

           c. Fuller did pay for the grazing right.  Court finds it needn't 

              compensate because this right is a speculative interest.



 d. Like Riley?



    1). Riley speculated that buying near Federal buildings 

                  would not mean her home would be condemned, Fuller 

                  speculated that his grazing permit wouldn't be 

                  revoked.



    2). If Fuller could show that the grazing permits were 

                  revoked, his interest would be more likely to be 

                  protected, closer to compensable interest than to 

                  speculative.


   6. Almota Farmers Elevator & Warehouse Co v United States (1973)



 a. Almota had a fifty year tenancy, had made numerous 

              improvements, had seven years to go on the present lease.



 b. Gov't had to pay value of leasehold and improvements over their                useful life thought that might extend beyond term of the lease.



 c. Government had to compensate for two interest holders in 

              this case, the owners and the permanent tenants.



 d. Court allows Almota to recover for expectation value of lease 



    renewal when gov't condemns land it has held under lease.



 e. Compared to Riley


    1). Federal Buildings in Riley wouldn't move, Almota's 

                  lease would be renewed.



    2). Unlike Twin City where the water rights were already 

                  owned by the government.



 f. How to distinguish Fuller



    1). Government has an economic interest in Almota gov't 

                  has the right to behave irrationally,



    2). Court find sufficient facts to prove expectation value



 g. Dissent: when dealing in marketplace, gov't doesn't have right 

              behave irrationally or mercilessly; can't use "salami tactics"

        7. City of Buffalo v. J.W. Clement Co. (1971)



 a. Where a government's intention to condemn induces a property 

              owner to vacate beforehand & to sustain relocation costs, does 

              this constitute a de facto taking meriting compensation?



 b. Clement claims taking occurred as of the date it was told 



    to move out,  because it was not able to rent property in 

              the time between the announcement and the actual taking.



    1). By reason of the threat of condemnation, property 

                  values were reduced.

              2). Clement continued to pay taxes and maintain property.



 c. Court: mere intention to condemn doesn't constitute suffi-

              cient dominion or control over the power of the landowner 

              over his property to amount to a de facto taking.  



 d. Clement can recover under theory condemnation blight, 

              where compensation is based on value at time of taking, 

              but Clement is not fully compensated b/c: 



    1). Clement does not recover interest money



    2). City's delay in taking added costs.



 e. But Clement begs the question, when does taking occurs:



    1). here it is the transfer of the deed or assertion of 




   power over the property, not at time of government 

                  discussion of the project.



    2). Nelson believes it was wrongly decided. 


   8. Fisher v. City of Syracuse (1974)



 a. What happens when a project is never actually condemned 



    but suffers condemnation blight in anticipation of some 

              future condemnation?



 b. Not a de facto taking, as per Clement.  Condemnation 

              blight here was a speculative risk of ownership.



 c. Fisher does not state a cause of action because 

              condemnation blight is not a "taking"



 d. Court can't order that the city commence the taking b/c this 

              would interfere w/ the legislature's allocation of resources 

              for public purposes.



 e. Nelson notes that since Clement didn't get its additional 



    compensation, that is, since the de facto taking occurred 

              late, it would be inconsistent for the court to hold that 

              the depreciation suffered by Fisher is compensable.


C. Incidental, Consequential, and Severance Damages

        1. Generally



 a. Government will pay compensation for takings easily 

              translatable into money.

           b. Speculative interests are not compensable



 c. If a plaintiff suffered some unique damage to a remainder 

              from a taking, it is compensable.



 d. If a plaintiff suffered some unique damage but there was 

              no taking, it is not compensable.


   2. definitions



 a. dejure taking: government takes the property after getting a 

              full court order transferring title.



 b. de facto taking: for all practical purposes, the government has                taken, but just has not gone through all of the proceedings 

              which make it official.

        3. Types of Damages
 



 a. incidental: things I suffer as an incident to the taking of my 

              land.  Example: I own a factory, government takes, so I have 

              moving expenses.  These are normally incidental.



 b. Consequential: something that happens as a direct consequence 

              (must have an actual taking).  Example is Rand.



 c. Severance: If value of the part that it is not taken is reduced                by the severance of another part, you get compensation for the 

              diminution of value (and, also of course, for the taken part).


   4. City of Crookston v. Erickson (1955)



 a. Owners of land a portion of which was condemned for a 



    sewage treatment plant assert damages on depreciation of 

    remaining land due to the plant.



 b. Rules governing compensability of consequential damage



    1). Consequential injury must be peculiar to adjoining 




   owner's property and not of a type suffered by the 


   public as a whole.



    2). Where a part of an owner's land is taken for a public 




   use, and that part is an integral part of the use, 




   consequential damages due to this public use on the 




   remaining property are compensable.



 c. Court gives consequential damages because:



    1). Not really interested in specific boundaries; even 




   though plant is being built on land of A, whole 




   project will have negative affect on land of B.



    2). May eventually decide to expand project on to land of 

                  B; should allow damages now.

        5. Rand v. City of Boston (1895)



 a. Where a project is built which negatively impacts the 



    value of land, may the landowner collect damages?



 b. Since Rand's land did not actually suffer condemnation of 

              a portion, Rand is not entitled to damages.



 c. Would not expect to tax Rand directly and unequally had 

              government condemnation increased the value of his land



 d. Consistent with Fisher -- unless government activity could 

              be a nuisance then there are no remedies.



 e. Unless a piece of land is physically or legally taken by 

              a gov't project, owner can't collect damages.


   6. People v. Ricciardi (1943)



 a. Construction of underpass will block all ingress and 

              egress to and from the main highways to D's property.



 b. D is given severance damages


   7. Matter of City of New York (1907)



 a. Should benefits of project be subtracted from damages?



 b. If subtract benefits, landowner is being taxed unequally 

              for building of park.


  
 c. If park never is built, landowner never will get the 

              benefit and will be under-compensated.

           d. Represent unequal taxation



    1). Are forcing owners to pay for speculative value


         2). In a sense, everyone benefits from municipal 

                  improvements, why put it on a few?


   8. Summary of Just compensation



 a. basically, when will we call something of value a property    

              such that it is subject to compensation



 b. 3 approaches



    1). is the thing of value regarded as property or just a 

                  speculative interest?



        a). not speculative: Riley




   b). speculative: Twin City Power



   c). middle of the road: Fuller (5-4 decision)

              2). Is there really a taking?




   a). If yes, the court will inquire into all damages 

                      condemnee has suffered with an eye toward 

                      compensation





   b). If no, court says plaintiff is in the same boat 

                      vis-a-viv damages.



    3). Government needn't pay for the revocable value it 

                  confers.

                  a). government activity separable according to 


 


  different agencies.  Though Cors and Fuller 

                      contradict this view.

Chapter IV: Judicial Determination of Competing Proprietary  

                 Claims
  I. Overview of Chapter: 2 people are claiming rights in the same piece                            of land; how do judges resolve claims?


A. Starting point: Who has the deed?


   ( if have deed, then have the right to exclude


B. Adverse possession

   ( Where there is a conflict in deeds, the ultimate evidence is 

          who actually has been occupying land.


C. Nuisance

   1. where deeds are clear, but one neighbor's activity damages 

           another.


   2. must resolve conflict between different uses; resolve 

           conflict by looking to the character of the neighborhood.


D. Easements


   1. claim there is a special relationship between lands


   2. carve out a small property right on adjoining lands


E. Condition carve out right over time.
 II. Adverse Possession


A. Definitions


   1. paper title: is the best way of documenting title, but these paper             records become less reliable.


   2. occupation: because of the unreliability, the best indication 



 becomes who actively occupied the land acted upon it in that way.  

 The requisite period of time is usually twenty years.


   3. Continuity: established as being there often enough, most states' 



 statute of limitations is ten years.


   4. Adverse Possession: more often evidentiary value then any type of 



 public policy notion that land should remain in use.  Must prove: 

           hostile, shown at relevant time, use land, and act upon land as 

           owner.


B. elements

   1. hostile possession under Claim of Right


 a. can't begin with the true owner's consent unless the consent is                later renounced.



 b. Where occupant though he owned the possessed interest but 

              wouldn't have claimed it if he knew it was the owners



    1). majority: no title because there is no hostility



    2). minority: title b/c mere possession implies hostility.


   2. Actual Possession

   3. Open and Notorious


 a. open mean real possession



 b. notorious: possessor acts in a way consistent w/ behavior that 

              would let others having interest in the property believe that 

              possessor is claiming ownership.


   4. Exclusive

   5. Continuous


 a. must abandon possession w/out intent to return to break the  

              continuity



 b. tacking: to use a predecessor's time of adverse possession, 

              there must be privity of estate b/w occupant and predecessor.


C. Statute of Limitations: adverse possession matures into full property          ownership (fee simple) after passing a certain period of time, 

        generally, twenty years.


   1. Statute of limitations won't always begin running at time of 

           possession


   2. true owner's disability to protect his property will preclude the 

           running of the statute of limitations.


   3. most statutes, however, have a shorter period of limitation once 

           the disability is removed, assuming that the standard period has 

           elapsed -- infancy, insanity, imprisonment.


   4. but disability must exist at the start of the adverse possession,             so that if disability begins after adverse possession, the statute             of limitations is not affected.


D. limit on Extent of Tract Claimed Adverse Possession

   1. claim under color of title -- possession and use of all unit of 

           property is not required if a part of the property is occupied.


   2. but where claim of titled is not or cannot be claimed, actual 

           possession determined the extent of the land he will be awarded by             adverse possession.


E. Belotti v. Bickhardt (1920)


   1. May a taking by mistake merit adverse possession?


   2. transfer of ownership was intended to include entire building.


   3. Adverse possession does occur -- this satisfies the policy aim of 

           settlement of claims on land.


   4. Actual use/exploitation of land is better evidence of title than 

           a deed.


F. Tapscott v. Cobbs (1854)


   1. definitions



 a. executor/executrix: administrators when you die with a will.



 b. Administrator.Administratrix: if you die without a will, 

              someone goes to court and then they appoint one.



 c. Admin. com testamento: if someone has a will, but forget to 

              assign someone.  Now they say "with the will annexed"


   2. holding: it stands for the proposition that even a person who does 

 not have a good paper title OR a mature ownership by adverse 



 possession can sue by possession.  "Mere possession gives a right 

 to sue a trespasser who attempts to impede that possession."


   3. exception: the possessor does not have their right to sue the true             owner or one who claims title from the true owner.


G. Winchester v. City of Steven Point (1883)


   1. Plaintiff alleged that city damaged his property by building a 

           Dike in front of it.

   
   2. For claim of damages to the property, plaintiff needs to prove 

           first that he has a claim to it.


   3. The law won't presume title from evidence of adverse possession.


   4. Plaintiff can't recover for injury caused her property by gov't, 

           activity b/c she is not able to prove her title, either on paper 

           or by adverse possession.


   5. Policy: if gov't pays person w/o clear title, may also have to 

           compensate true owner.


H. Hinkley v. State (1922)


   1. Excessive use or violation of the right or privilege granted by 



 landowner can't create adverse possession until it amounts to a 

 claim openly distinct from the right granted.


   2. Adverse possession requires the owner to have notice of the 

           hostile possession such that he may assert/protect his own right.


   3. Excessive use here did not amount to adverse possession since the 

           state did not have actual notice.


   4. Unlikely that a party could ever prevail against government by 

           adverse possession.

 II. Nuisance


A. Utilitarianism

   1. goal of society: to increase and maximize happiness and welfare


      a. problem: how does one measure interpersonal comparisons of 

              utility?



 b. Parieto: claimed there will be times when the world can be 



    improved by making one group better-off w/out making anyone 



    worse off --> "Parieto Improvement."



    1). "Parieto Optimality": no Parieto Improvements can be made.



    2). "Parieto Improvement" is a rare event



 c. Kaldor and Hicks (2 American economists): there are situations 

    where people will be made so much better-off that they'll be 



    willing to compensate those who are worse-off.



    1). Have we done something efficient when we create a situation 


   where people are so much better-off?  We're creating a net 




   improvement even when we don't compensate others.



    2). Argument: if we can maximize wealth to such a degree, we 




   should do so, and then question should be distributed



    3). two questions must be asked




   a). What can I, as an actor, do to create wealth?




   b). What are the moral consequences of this?


   2. Coase Theorem: Ultimate result which maximizes value of production 

 use of property independent of legal system in absence of transac-             tion costs. That is, economic forces determine use of land & legal             forces determine only the distribution of wealth derived therefrom


   3. Nelson: makes an empirical claim that there is a tendency to do 

           efficient things.



 a. Central Question: how are we going to divide the gains and 

              compensate for the losses?




  -an issue that the political process tends to ignore.



 b. focus on distribution



    1). Hand formula: harm to one is calculable and extensive, but 




   benefits to other counteract this.





-formula is absolutely right when it finds somebody 





 negligent, however, it is rather perverse when there is 




      no negligence, & it doesn't answer distribution question



    2). Distribution question is dealt with in nuisance cases.


B. In order to determine distribution must ask: what is the character 


   of the neighborhood?



 -we care about the reasonable expectations of people, looking at 



  the character of the neighborhood at the time they began to 

  engage in an activity.


C. Rose v. Socony-Cacuum Corp. (1934)


   1. Were expectations of piggery owner reasonable, given the area is 



 highly industrialized?



 a. if expectations are reasonable, industry cannot introduce 

              instabilities into agriculture life.



 b. However, here court does some judicial zoning, and determines 

              that plaintiff has no remedy.


      c. Rose: is a farmer whose water is contaminated



 d. Socony: is the oil refinery who is contaminating.


   2. here, in absence of negligence or knowledge of existence of 



 subterranean water, when business is legitimately conducted w/ due             care, court declines to apply strict liability for contamination.


   3. a policy decision



 a. favors oil over other use.



 b. unavoidable accident of growth of population/industry such that 

    individual rights have to be surrendered for the benefit of the                community as it develops and expands.


D. How to determine Property Rights


   1. efficient: Rhode Island court is following Posner.  Given all of 

           the transaction costs, we should decide in favor of efficient 

           party do that they don't have to be burdened w/ transaction costs.


   2. Distribution: court does not worry about transaction costs because 

 the oil company is too wealthy for this matter.  So it's a 



 distributional issue and Rhode Island wants the money and jobs it 

 will bring in a pro-business atmosphere.


   3. Reasonableness: and justice based.  Sense of a community 



 conscience by giving problems to a jury.  Efficiency will take 



 care of itself,  and we should create a set of procedures where 



 jury decides just distribution of wealth.  Problems with the 



 jury:



 a. jury can only award damages, so injunctions would have to be 



    eliminated because of difficulty.  Damages justify eminent 



    domain takings.  Injunctions change behavior and grant relief.



 b. does not enable business people to plan very well, or conform 



    their conduct.



 c. need to develop jury instructions for reasonableness


   4. customary: in adverse possession, what matters most in determining             ownership is customary land use



 a. testimony re: customary use.



 b. have jury and the judge look at land in the ambiguous 

              situations


      c. several different types of remedies



    1). damages



    2). injunctions



    3). writ of ejection


D. Stevens v. Rockport Cranite Co. (1914)


   1. where granite quarry and residential homes have long co-existed 



 court limits quarry's operation of machinery, since the quarry 



 can't suddenly change the character of the neighborhood by 

 introducing noisy machinery.


   2. Must continue using land the way the land has been used, or will 

           have to pay damages.


   3. in order for a noise to amount to nuisance, it must be harmful to 

           health or comfort of ordinary persons -- reasonable man standard.


   4. final decree granting injunction depends on whether the other 



 remedy by way of damages will be adequate.



 a. injury running constantly invades right of comfortable living--                money not enough.



 b. equity looks to future to preclude continuance to damages -- a 

              final judgement.



 c. granting injunction demanding cease of new machines noise is 

              only adequate relief.


E. Powell v. Taylor (1954)


   1. most courts will hold opening of new funeral home to be nuisance, 

           due to decline in property value and emotional discomfort.


   2. Neighborhood here is residential in character; it is not necessary



 that funeral home be in a residential neighborhood, and businesses             do not belong in a residential neighborhood.

        3. reflects modern tendency to expand equity protection of esthetics 

           and mental health.


F. Nicholson v. Connecticut Half-Way House, Inc. (1966)


   1. house is permitted in residential neighborhood, since such a 



 neighborhood is necessary for purpose of the house, and house is 

 not a profit-making enterprise.


   2. court note that proposed use doesn't violate any zoning regulation


   3. The fears and apprehensions of the Ps... based as they are on 

           speculation, can't justify the granting of injunctive relief.



 ( insufficient factual showing that defendant will make any 

             unreasonable use of property.


   4. unlike Powell, a half-way house isn't a commercial use of 

           residential property as is a funeral home.


G. Alevizos v. Metropolitan Airports Commission (1974)


   1. When noise reaches a point causing a measurable decrease in market             value, is reasonable to assume that the property has been damaged.


   2. case analyzed as a "takings", rather than as a "nuisance" case, 

           because are dealing with a municipality.



 a. as we exceed boundaries of allowable compensation, there is a 

              kind of taking, though perhaps not de facto.

           b. we need airports as integral to municipal economic development.



 c. not a nuisance if a public interest is served -- may call it a 



    private nuisance is it harshly impinges on a small group, which                we may consider unfairly taxed.


   3. where one is unfairly, directly, substantially and peculiarly 

           injured should be compensated.




-everyone must bear costs of airport but people close by, if                  not compensated will be paying more than their fare share.


H. Possible Distinctions

   1. Type of activity: Powell: funeral home is a business and does not 



 belong in a residential area.  Whereas; Nicholson: halfway houses 

 have to be in cities to fulfill their purposes


   2. Type of people harmed: people by the halfway houses are probably 

 lower class, and the other two cases probably involve upper and 

 middle class residents.


   3. purpose of activity: exception exists when the government 



 determines that a public program is good and appropriate and needs 

 to take place in certain areas.


   4. policy difference: maybe just judges with different value systems


   5. independent variable: whether people are actually harmed, not just             fears about a potential future harm.


I. Boomer v. Atlantic Cement Co. (1970)


   1. Court does not enjoin defendant because court is concerned with 



 economic affect of an injunction; total permanent damages to 




 plaintiff's are $185,000 while Defendant has a $38MM investment.


   2. court has two alternatives



 a. grant injunction, but postpone its effect to permit defendant 

              to eliminate nuisance.



 b. grant injunction conditioned on payment of permanent damages to                plaintiffs.




  -court chooses this option, plaintiffs will redress, but 

                  pollution will continue.


   3. Boomer is analogous to Poletown


 a. since the cement plant is for the public good, we see the gov't                saying:



    1). particular use of land is appropriate



    2). since transactions costs of buying-out plaintiffs would be 

                  so high, will in effect use eminent domain, and give a 

                  damages remedy.



 b. Boomer is distinguished from Poletown because here have a 

              judicial, rather than a legislative, exercise.

 
   4. Latches: Equity Doctrine: regardless of statute of limitations, if 

 P does not move rapidly to pursue relief in equity, and D is 



 induced by delay to act in a certain ways, P will be barred from 



 equity (injunction), but not legal grounds (damages).


J. When, as a result of changes in use, the neighborhood takes on a new 


   character, things that were consistent with use in past may become 

        nuisances.  However, these defendants may have legitimate property 

        rights, so they must get expected investments out of their land.


K. Pendoley v. Ferreira (1963)


   1. defendants are given one year to move piggery; will lose $75,000 

           for buildings, but could make a large profit on sale of land.


   2. court fashioned a remedy which built on a partial injunction to a 



 permanent injunction pending the removal and subsequent sale of 



 defendant's land.


   3. the nuisance grew as the neighborhood changed from rural to 

           residential.


   4. the doctrine of laches argument does not apply, this is not a 


      matter where, as in Boomer v. Atlantic, the plaintiffs should have             sued earlier.


K. Spur Industries, Inc. v. Del E. Webb Development Co. (1972)


   1. Another case of changing neighborhood conditions merit enjoining 

           a going concern which becomes a nuisance.


   2. Although cattle farmer fit in which historic character of 


      neighborhood, cattle farming is now inappropriate.  Cannot be 



 closed down unless compensated for legitimate expectations.


   3. Defendant Spur ran a cattle feedlot where plaintiff built his 



 townhouse development.  Plaintiff sued to enjoin the operation.


   4. Plaintiff is entitled to injunction, but defendant might somehow 

           counterclaim since plaintiff did know of the condition prior to              development.

III. Easements

A. Basic Characteristics
        1. definition: an easement is a non-possessory interest entitling the             owner thereof to a limited use or enjoyment to land s/he doesn't 

           own.


   2. license: is a mere privilege given to permit an individual to do 

           something for as long as grantor chooses to allow them to do it.

        3. elements of an easement, as in Re Ellenborough



 a. there must be a dominant tenement.



 b. the easement must accommodate the dominant tenement.



 c. dominant and servient owners must be different parties.



 d. right claimed by easement must be capable of forming subject 

              matter of the grant.


   4. as compared with covenants, an easement is a grant of an interest 

           in land, while a covenant is a promise respecting the use/nonuse 

           of land.

        5. as distinguished from a fee simple in that with a fee simple the 

           land can be used according to will of owner, with an easement, the             use is restricted to the grant.


B. hereditament: a property right capable of being inherited, does not 

        dies with person but can be passed on, from generation to generation.

        1. corporeal: tangible, like land


   2. incorporeal: intangible, like the right to build an apartment 

           building on a piece of land.


C. Free v. Non-Free Tenure: free tenure does not have a definite length 

        of time attached to it.  this is called a freehold.


   1. life estate: an estate whose duration is limited to the life of 

                        the party holding it, or some other person.


   2. estate of inheritance: an estate which may descend to heir.


   3. the highest sort of hereditament is a fee simple absolute:



an estate limited absolutely to a person and his or her heirs 




and assigns forever without limitation or condition.


D. Easements and Types


   1. appurtenant: benefit of easement attaches to a particular piece of                          land and is usable by whoever is the owner of that 

                        piece of land.

 

 a. dominant tenement: land to which it is attached.



 b. servient tenement: land that is burdened with the easement.


   2. gross: owned by the grantee of the easement (and their 

 



 successors).  Presumably you could also sell this easement 

           separately.


   3. affirmative v. negative easements



 a. affirmative: gives to the owner of the easement the right to 

                           enter upon the servient estate and do something 

                           there.



 b. negative: most are common are easements of light or air.  Does 





    not mean that they can enter into the servient estate                          and do anything, rather it is a prohibition against                          the owner of the servient estate to build such as to 

                        disturb the easement.

        4. Common Easements


 a. right of way: walk back and forth across a designated way.



 b. light, air, view



 c. lateral support: promise to maintain whatever it is that is 





supporting the adjacent building.  Subjacent support: is 



promise not to dig out dirt underneath to collapse.  Both 



buildings can have these easements reciprocally.

   
E. intention of the parties determines the kind of easements

   1. an intention to create an appurtenant easement is determined by              the reference to such matters as purpose and relation to the                 use of the land.


   2. one approach is to consider whether the easement holder would 

           have any use for the easement other than in connection with a 

           specific piece of land.

        3. courts prefer to construe easements appurtenant b/c ownership 

           of appurtenant easements is more easily determined to be the 

           buyer of the dominant tenement.

        4. negative easements are always appurtenant to land because they 

           are designed to protect the dominant estate.


F. duration of easements: unless the duration of easement is explicitly 

        or strongly impliedly limited, or the easement is extinguished by any          of the given doctrines, it will continue to burden the servient 

        tenement even though the land may be conveyed to another.

   
G. Alienation of Appurtenant Easements

   1. a conveyance of dominant estate transfers the appurtenant easement             with it, even though the conveyance may not have expressly 

           included the easement.


   2. may be apportioned if ownership of the dominant estate is divided.             In this situation, the easement becomes a part of each portion of 

           the dominant estate.


   3. but an appurtenant easement can,t be severed from the dominant 

           estate such as to permit the easement to become gross to a party 

           attached to another piece of land.


H. Alienation of Easements in Gross

   1. at common law, gross easements are personable to the grantee, and 

           not to be devised by him unless there is express power to do so.


   2. today, most common easements in gross are alienable but most 

           jurisdiction still prohibit assignment of commercial easements.


I. Creation of Easements

   1. by written grant or reservation

           a. owner might convey his land but reserve an easement for 

              himself.

           b. an owner might convey a land in conjunction with an easement, 

              where his current property will serve as the servient estate.



 c. the owner of land might grant an easement in gross where his 



    property will serve as the servient estate to the benefit of 

              the grantee


      d. statute of frauds applies.

        2. creation of easement by implication: created where parties have 



 not expressly reserve easement but created by operational law.  No 

 writing is required but easements by implication only arise when 

 common title is severed.



  easement by necessity:



a. requires both dominant and servient tenement to have been 

                  commonly owned.




b. requires enjoyment of the new property to be impossible 




   without the necessary easement.


   3. easement by implied grant: (from existing quasi easement):



 a. an easement may be implied from the fact that at the time of 

              the division of a tract which is reasonably necessary for the 

              enjoyment of the property and which the court believes the 

              parties intended to continue.

           b. old cases hostile to this kind of easement w/out express 

              writing.


   4. easement by prescription: acquired in much the same way that title 


is acquired by adverse possession, only here is based on use 


rather than possession.



 a. elements of easements by prescription


    1). open and notorious use without attempt at concealment



    2). hostile use under claim of right



    3). continuous use for the statutory period.



    4). uninterrupted and exclusive use: mere protest is not 

                  considered to interrupt use.



 b. prescriptive easements cannot be acquired



    1). no negative prescriptive easements by definitions



    2). no prescriptive easements by necessity; implies a right so 

                  prescriptive that the easement's statute will not run until                    necessity ceases to exist.



 c. allowable easements by prescription


    1). immemorial



    2). presumption of lost grant



    3). adverse use for a statutory period 


J. Scope of Easements


   1. physical location


 a. easement when located or defined, can't be charged but by 

              mutual agreement of dominant and servient tenements.



 b. when no defined or by necessity reasonably convenient for 

              easements holder.


   2. proper use


 a. dominant tenements: many not overburden to servient tenement; 

              most times reasonable use reasonably contemplated at the time 

              of creation.



 b. servient tenements: may not use property in any way that 



    interferes with the right of enjoyment guaranteed to the 



    dominant tenement by the easement itself.


K. Termination of Easements

   1. condition reached if granted for a limited period.


   2. written release


   3. merger of servient and dominant estates into common ownership.



  ( not revisable if estate severed


   4. nonuse plus manifest intent to abandon.


L. Cottrell v. Nurnberger (1948)


   1. an oral promise to preserve land for a recreation area is 



 ineffective to create a valid easement b/c it fall within the 



 Statute of Frauds.


   2. Main Holding: easement is a true property and can only be granted 

           in writing.


   3. issue of whether fraud was committed



 a. misrepresentation of an existing fact verbally is tort action. 



 b. but a promise to create a park in the future must be in writing                if it is related to a hereditament in land.


M. Recording Acts

   1. Common Law Rule: if you grant land to A and B tomorrow, the first                              grantee, A, wins.


   2. Registry of Deeds: established by the US to change to common law 




rule.  When you get a deed, you give it to the clerk and they 


record it.  Depends on the type of statute.


   3. usual procedures for buying land


 a. enter into an option contract



 b. contract for the sale of land which provides the details and 

              contingencies very clearly.



 c. closing where the seller gives the purchaser a deed.  Purchaser                is probably also one who needs a mortgage.  Grantee gives a 

              mortgage to the bank which is a deed.


N. Types of Statute


   1. race: priority goes, not to the first grantee, but to whoever 



 records the deed first.  Does not affect priority as between two 

 individuals who never record in that case see Common Law


   2. notice: gives priority to second grantee as long as they had no 



 notice over the first grant.  Do not have to record to get 



 priority over first,  but would do this to preclude a third 



 grantee from taking it away.  Second grantee wins as long as they 



 have no notice of the prior grant.  If the grant has been 



 recorded, the second is deemed to have notice.



 -Three types of notice



  a. actual notice of the prior grant.



  b. inquiry notice: second grantee knows something that should 

                               make them inquire.  Standard is that of a 

                               reasonable person.

            c. constructive notice: you get it by virtue that the prior act 

                                    has been recorded.

        3. race-notice: same as notice except that prior grantee in time can 



 get priority over the second grantee by recording before the 2nd 



 grantee records.



   **understand this as a race statute, but if no on records, this 




alters the common law rule and says that the second in time 


grantee wins as longs there was no notice.**


O. Re Ellenborough (1955)


   1. facts: British case in which each lot is granted an easement 



 appurtenant to the lot to use and enjoin a park.  Neighborhood 

           changes.


   2. Holding: apartment building owners can sue to enjoin developer 



 from changing the park and protect their easements.  Once each 



 owner has an easement, it only takes one owner to protest the 

 sale.  Court is reluctant to create easements b/c so permanent.

        3. legal solutions



 a. buy that owner out



 b. eminent domain condemnation.


P. Martin v. Music (1953)


   1. facts: Martin wants to build a private sewer which would go under 
      Music's land.  Music says OK if Martin puts an intake valve so 



 that music can use it too.


   2. easements



 a. #1: if it is an easement, it is appurtenant.  Martin's land is 

                  dominant and Music's is servient.

           b. #2: Intake is a second easement.  Music's land is dominant and 

                  sewer easement is servient.


   3. Court's standard: unless servient tenement is overburdened by 

           excessive use of easement, dominant tenement can use it however 

           they want.


Q. Boatman v. Lasley (1873) 

        1. Right of way granted to an individual who does not own any land in 

 the neighborhood.  Easement must be appurtenant to a piece of land 

 and cannot be in gross or incorporeal hereditament.  But they can          
 have a life long interest or lease in the land which becomes a 



 license.

        2. court's  worry an individual who owns an easement in gross could 

           sell it off in a million pieces and overburden the easement.


R. Geffine v. Thompson (1945)


   1. easements generally



 a. create an easement in same way that you create interest in land



 b. only certain things become easements



 c. when they are, they become incorporeal hereditament



 d. easements can be in gross only with public utilities


   2. the owner of an entire plot cannot create the easement b/c there 

           needs to be a dominant and a servient plot.


S. Estate of Waggoner v. Gleghorn (1964)


   1. Holding: Right of way be necessity is one that is implied.  Or 

           rather that parties intended to create an easement, but forgot.


   2. no implied right: Since we have no evidence that this was ever 



 owned all at once, we cannot imply that when it was split up, 



 there was an implied right of way.


   3. no statutory right: Court strikes down a Texas statute that says 



 that can have a right of way, b/c they say the statute is 



 unconstitutional b/c it allows a taking.



 a. part of the same parcel at one point.



 b. parties most likely intended, but forgot



 c. need less evidence when implying against the grantor (construe 

              against the drafter).



 d. issues to consider in making this determination



    1). who are we construing against



    2). how important is the easement to the use of the land.



    3). How severe is the burden to the servient tenement.


T. Van Sandt v. Royster (1938)


   1. Facts: Bailey owns all the lots, and builds a sewer pipe from her 



 lot to the avenue, and sells off the lots in between.  None of the 

 deeds mention easements of the sewer pipes.


   2. construe against the drafter: normally this is dictated when there 

 is any ambiguity.  In this case, we would find there was an 



 easement by construing against the drafter.


   3. Problem: implying a right of an easement for the grantor, and many             states have laws that say easements cannot be created for grantor.


   4. holding: b/c the owners of the intervening lots knew about the 

           sewer, we will assume that he intended the easement to continue.


U. Maioriello v. Ariotta (1950)

        1. Facts: plots A and B were once owned by one person, but we do not 



 know which plot was conveyed out first (the construction 



 preference).  B claims an implied right of necessity of light and 



 air when A expands the building and puts up a concrete wall three 



 inches from the window.

        2. court holds no implied grant: partly b/c they don't know construc-             tion preference, but also b/c don't like light & air easements



 a. not as necessary as sewers



 b. sewer pipes do not impose externalities on the owner of the 



    servient tenement.  Light and air will prevent a building 

              expansion and be a burden.

        3. balancing test



 a. primary question is always what were the true intentions of the                parties.



 b. how important the easement is.



 c. how much of a restriction it places on the servient tenement.



 d. in a tie, use constructional preferences, and construe against 

              the grantor.


V. Parker v. Foote (1838) 


   1. Prescription: 3rd way that an easement can be created is by 

                         prescription (essentially adverse possession.)


   2. everything that can be made an easement by grant can be made an 

           easement by prescription, except for light and air.  Why?



 a. english rule can't be applied in growing cities b/c it will 



    restrict owners of servient tenements from building and 

              developing.  Too anti-efficient.

           b. very hard, or easy, to use light and air adverse.  Too hard to 

              fit the definition of adverse possession.  To hard to enjoy 

              light and air adversely,  and too hard for the other owners to 

              try to prevent it.


W. Dartnell v. Bidwell (1916)


   1. Holding: in the case of a prescriptive easement, all that the 



 owner has to do is send you a letter, and that stops the statute 


      of limitations from running.


   2. the letter is enough for a prescriptive easement, but not for 

           adverse possession.


X. Romans v. Nadler (1944)


   1. Facts: b/c of confusion over boundaries one person builds a garage             on and fences in his neighbor's property.  He also stands on the             land to paint and change his storm windows.


   2. Holding: the piece of land he built the garage on is now his by 

           adverse possession, and same for the eaves and to use the land as 

           a common courtesy b/c it involves no physical occupation.


   3. Occasionally, use is not enough, and you actually have to occupy 

           to be permanent enough.

 IV. Covenants and Equitable Servitude

A. a covenant is a promise respecting the use of land (as opposed to an 

        easement which is a grant of an interest in land.



( much easier to destroy a covenant than an easement; if conditions 

  in neighborhood change so that the covenant is no longer    



  reasonable it won't be enforced.


B. Requisites for Covenants Running with the land

   1. must appear that grantor and grantee intended the covenant to run 

           with the land.


   2. must appear that the covenant is one "touching or concerning" the 

           land with which it runs.


   3. there must appear a "privity of estate" between the promisee or 



 party claiming the benefit of the covenant and the right to 



 enforce it, and the promisor or party who rests under the burden.


C. Benefits and Burdens

   1. the tract of land subject to the promise is burdened with the 

           covenant.


   2. the other tract of land is said to be benefitted by the covenant.



 a. may be a mutual sort of thing



 b. the other tract of land is said to be benefitted by the 

              covenant


D. Enforcing

   1. enforce the burden: bringing suit against successor of covenantor.


   2. enforce the benefit: when covenantee's successor in interest seeks             to enforce the covenant.


   3. example
A  and  B   enter in a covenant, B is covenantor

                    (       (   ( (conveyances) 

                    X       Y 




a. enforcing the burden: if A sues Y before conveyance to X.




b. enforcing the benefit: if X sues B before conveyance to Y




c. enforcing both: if X sues Y.


E. Horizontal and Vertical Privity

   1. Horizontal


 a. between the grantor and grantee



 b. enforcing the burden



to do so you need horizontal privity.  This is a requirement 




that the restriction created in the same deed that created the 


original conveyance of land.   ( this rules is absolute

           c. enforcing the benefit



horizontal privity is not required.


   2. Vertical Privity


 a. describes the relationship between either A and A's successor 

              (X), or B and B's successor (Y).



 b. enforcing the burden



need perfect vertical equity between the defendant and the 




original conveyor.  He must acquire the exact same interest in 


land that the original convenator had.



 c. enforcing the benefits



just need some kind of vertical equity.  Successor just needs 



     to have acquired some interest in land, not the exact same.


F. Covenant in Gross

   1. someone not owning land in affected area attempts to enforce 



 covenant's restrictions there.


   2. most courts say it cannot be done since covenant must run with the 

 land.  But see Van Sandt v. Royster where interest was assigned 

           with the conveyance of land.


G. "Touching or concerning the land"

   1. Three categories: Spencer's Case


 a. act to be done involves the thing that was granted.  





Example is S covenants to repair the house.  This 





directly involves the house, so runs with the land.



 b. act to be done has nothing to do with the land





Example is S covenant to build a wall on other property 





20 miles away.  This does not involve the land, it is 



personal b/c it does not touch or concern.

  

 c. in between: when covenantor agrees to build an improvement or 



    add something to whatever is being sold or leased.  This 

              depends then on the intentions of the parties.


   2. Spencer's Case (1583)



 a. court finds that covenant to build brick wall does not run with                the land b/c it doesn't touch and concern the land.



 b. where there's an express intention that covenant run w/ the 



    land, and where the covenant will touch and concern the land, 



    will run with the land.



 c. court trying to come up with some notion of intention


   3. Miller v. Clary (1913)


      a. covenant that owner of mill will build & maintain power shaft.


      b. an affirmative covenant does not run w/ the land, and can't be 



    enforced against a subsequent owner of the servient estate, 

              either at law or in equity.


      c. a negative covenant will run with the land if it is intended to                do so and there is privity of estate.


   4. Neponsit Prop. Owners' Assn. v. Emigrant Indus. Savings Bk. (1938)



 a. Facts: developer maintains parks and charges fees to those that                live there for maintenance.



 b. Holding: clearly touches and concerns the land because it deals                with the maintenance of the land.



 c. distinguishing from Miller: This case is concerning the land in 

    the neighborhood, not commercial interests like Miller

   5. Nicholson v. 300 Broadway Realty Corp. (1959)



 a. Facts: property owner agrees to supply heat to a neighboring 

              property owner.



 b. holding: affirmative covenant to provide heat through pipes 

              adequately touches or concerns the land and thus runs with it.



 c. distinguishing from Miller it is very hard.  Could be that 



    here, heat only has to be transmitted for as long as the 



    building exists, and it is also compensated for.  But this has 

              nothing to do with touching or concerning land.


   6. 165 Broadway Building v. City Investing Co. (1941)



 a. gets rid of "touching or concerning" requirement b/c the court 

              is clear that all that is needed is intention and privity.



 b. facts: owner of building is adjacent to elevated railway and 



    wants to connect the two w/ an entrance.  Deal explains that if                it is torn down, some money will be paid back.



 c. Issue is personal covenant on which $ gets paid to predecessors                or does it run with the land (to be paid to the current owner).



 d. Holding: court says that fact agreement authorizes a second 



    ticket taker in the future proves a clear intention by parties 

              that subsequent owners be benefitted and burdened by the 

              covenant.  So it is obvious that it touches and concerns land.


   7. Bill Wolf Petro. Corp. v. Chock Full of Power Gasoline Corp (1972)



 a. Facts: land owner wants to operate a gas station and enters 



    into a ten year requirements contract w/ Amoco.  At the end of 



    six years, successor in interest decides to buy gas elsewhere, 

              and Amoco argues it's a covenant running with the land.



 b. Holding: Court holds that even though there's intent & privity,                it has nothing to do with the land, so it does not run w/ land.


H. Equitable Servitude: only requirement is that a prior owner agreed to 

a restriction and a subsequent owner knew about it.  Restriction 

will be enforced regardless of whether the restriction is also 

enforceable as something else.


   1. Tulk v. Moxhay (1848)



 a. Rule: when a piece of land is burdened by any restriction 



    created in any way, and a person subsequently buys land having 

              notice of restriction, court of equity will grant injunction 

              against the owner to go against the restriction.



 b. types of relief



    1). damages: sue for breach of covenant running w/ the land.



    2). injunction: sue for equitable servitude


   2. Trustees of Columbia College v. Lynch (1877)



 a. court enforces restriction reserving property exclusively for 

              dwelling houses.



 b. real covenant?  No transfer of land attached to the covenant 



    that it will only be used for residential purposes, thus no 

              horizontal privity.



 c. rule: easily enforceable as an equitable servitude.  B/c both 



    owners intended it, and subsequent owners had notice of the 

              restriction.



 d. Why injunction is allowed: P could not have objected earlier 



    b/c he was not aware of D's intended use.  Court recognized 



    that P acted in a timely fashion once it was aware.  W/out a 



    timely objection all they could have asked for would be 

              damages.


   3. Equity Defenses -- Public Policy

           a. Shade v. M. O'Keefe (1927)



    1. court strikes down restriction against maintaining a grocery 
       
  store, b/c restriction simply tends to increase [the land's]                   value by excluding a competition from the market operated or                   to be operated on the retained land.



    2. this restriction is designed to restrict competition and                     goes against public policy.  Court will uphold every 

                 equitable servitude.


      b. Hercules Power Co. v. Continental Can Co. (1955)



    1. another restriction on competition, but this one is                          enforced.  It says that no one else can use pine to make

                 wood pulp.



    2. Reasoning not to prevent consumers from buying from one 

                 owner.  It is designed to protect the raw material sources 

                 of the benefitted party.


   4. Requirement for common scheme development


 a. common scheme: based on some notion of equal protection; a 



    substitute for zoning.  Courts should be uncomfortable

              enforcing servitude if their purpose is for advancement of 

              private greed.



 b. to be effective and enforceable, scheme must be:



    1). Universal, the restrictions applying to all lots of like                     character brought w/in the scheme



    2). Reciprocal, the restrictions constitutions a benefit to all                    lots involved which are subject to the burden imposed.



    3). reasonably uniform as to the restrictions imposed they need                    not be identical, but any variations must be such as not to                    create an inequitable burden or benefit.


   5. Peterson v. Beekmere, Inc. (1971)  -- Must be Uniform



 a. Facts: Developer is developing w/ 5 separate division.  Part 



    will include a recreation area.  Those who buy lots have to buy 

    a share in Beekmere which will administer the area.



 b. Problem: some people who bought in Section 5 are exempted from 

              having to purchase a share.

 

 c. Scheme has to be uniform and fair.  Court strikes down b/c it 

              is inherently unfair.


   6. Harrod v. Rigelhaupt (1973)



 a. Facts: Person developing a tract sets up a common neighborhood 

              development scheme and tries to use real covenants to zone.



 b. Must be uniform and fair.  Key provisions is a maximum height 



    limit on buildings.  When Ds build an addition, Ps give them 

              notice of this provision, but Ds assume the risk anyway.

           c. Holding: (timing specific) Ps acted promptly and brought it to                Ds attention, so they are entitled to an injunction.

  V. Conditions

A. Estates in Land: is about the division of land rights over time.


   1. present estate: one who is rightfully in possession of the land.


   2. future estate: one who has a future interest in the estate.


   3. fee-Simple Absolute: when one who has the present estate and all 



 future interests in it.



 a. he can convey the estate by grant or will



 b. if he dies without a will, the laws of inheritance in the state   

    give all of his interests to his heirs.



 c. at common law, the only way to create a fee-simple absolute was                to grant land in a deed or a will to the grantee and his heirs.  
         Needed to use the MAGIC WORDS "to the grantee and his heirs"



    1). grantee gets fee-simple absolute



    2). Heirs get nothing.  These are words of limitation 




   (describes what s/he gets.)  Language regarding the grantee                    is words of purpose (describes who gets it).


   4. fee tail: a grant to someone and his heirs of his body.  Descends 



 only to heirs which are descended from original grantee (not 



 collateral ones like fee-simple absolute, i.e. brothers).


      a. purpose: to make sure land remained in the family.  So when the                familial line runs out, the title ceases to exist.


      b. kinds



    1). general: to A and the heirs of his body by any spouse, 

                           however only legitimate heirs count for this 

                           purpose.



    2). Special: to A and heirs of his or her body by a particular 

                           husband or wife.



    3). Male/Female: can specify whether it applies to male or 

                               female heirs.

        5. granting less than a fee-simple absolute:




there is a possibility that the title runs out.  If nothing is 


said, then the title reverts back to the original grantor.  


However, you can create a remainder: a provision of where it 


will go after the title runs out.


B. Modern Statutes

   1. abolition of language "and his heirs" to create a fee-simple, and 

           to create anything other than that, you must provide for it.


   
 a. most states agree that a grant creates a fee-simple, and to 

              create anything other than that, you must provide for it.



 b. still, specific statutes are in some cases very particular 

              about the language which must be used.


   2. abolition of the fee-tail: different statutes have different 

           approaches.  

   

 a. Il Statute: a fee tail turns into a life estate in the original                            grantee w/ the remainder to the heirs of his body.



 b. PA statute: any attempt to create a fee tail is automatically 

                          transformed into a fee simple.

 

 c. RI statute: adopts Il, rule if fee tail is created by will and 

                          PA rule if created by deed.



 d. NY Statute: remainder is not destroyed by transformation of fee                            tail into fee simple absolute, but will become a  

                          conditional remainder.


D. Life estates: a grant of property to someone gives them an estate 




only for life.  If no one states what the life is, it is the 


life of the grantee.  However, it can be specified that the 


life applies to the life of someone else.


   1. Rule in Shelley's Case: if a life estate in land is conveyed or 

           devised to A and by the same conveyance or devise, a remainder in 

           the same land is limited, mediately or immediately to the heirs of             A, or to the heirs of A's body then A has a remainder in fee 

           simple or fee tail.



 a. remainder: a future interest created in a transferee which can 

    become a present possessory estate only on the expiration of a 

              prior estate created in favor of another transferee by the same 

    instrument.

           b. eg.  "To A for life, remainder to A's heirs" -- A would take a 



    life estate and a remainder in fee simple, which will then 

              merge into a possessory estate in fee simple.



 c. Policy: arose both to further the alienability of land to 

                      protect the feudal rights of overlords.

           d. doctrine of merger: converts the remainder in grantee's heir 

                                  into the grantee.



    1). when one person possesses two estate in the same land, the 




   larger estate in terms of duration swallows the smaller 




   one, merging them both into one state.



    2). but merger cannot take place where there is a vested 

                  interest intervening between the person's two estates.


   2. doctrine of worthier title? if a grantor who is an owner in fee 



 simple purports to create a life estate, an estate tail, or an 

 estate for a term of years, w/ a remainder to the grantor's heirs, 

 the remainder is void and the grantor has a reversion. 



 a. applies only to grantor, not wills.



 b. presumption of grantor's intent, but can overcome w/ evidence.



 c. e.g.: "To B for life, remainder to A's heirs" -- creates a life 



estate in B and a reversion in fee simple in A, which A 



can sell, thereby cutting off his heirs.


E. Marital Interests

   1. estate of jure uxoris: husband gets everything for the life of the                                    marriage.


   2. curtesy rights: once a child capable of inheriting the mother's 




freeholds was born alive, the husband had a curtesy estate, 


which gave him the same power over her freeholds as the estate 


in jure uxoris, but only for the length of his life, if he 


should survive her.


   3. dower: what wife has.  If she survives him, she gets a life estate 


   in one-third of his property owned during the time they 




   were married.  Generally speaking replaced by:


   4. forced share: when one spouse dies, other spouse gets stated share                           of the estate in fee-simple.  If there is a contrary                           provision in the will, living spouse can choose 

                         between the two.


   5. property


 a. separate property: anything you bring into marriage or inherit



 b. community property: whatever you earn during the marriage.


F. Conditional Fee: allows someone to have property subject to a 

                         condition.


   1. 2 competing notions



 a. Jefferson: past generations have no right to bind the present; 

                         any efforts to control land seem inappropriate.



 b. Sidgwick: need incentives to work hard and acquire property.

       2. two types



 a. fee-simple determinable: a grant held subject to a condition 

              precedent.  You must do condition before you get the property.



    1). might continue forever, but is determinable b/c only will 

                  continue as long as condition precedent to support it 

                  exists.



    2). during the existence of B's estate, A retains a future 

                  interest called a possibility or right or reverter

              3). typical language: "so long as", "until", "while", "during"



 b. fee-simple on a condition subsequent: grants the property, but 

              if something happens, it ceases to be yours.



    1). leaves grantor right of entry or power of termination.



    2). fee simple continues until it is divested or cut short.


G. Reversionary Interest: if condition happens, it has to go to someone 

        by reversion or remainder.


   1. possibility of reverter: if there is one following a fee-simple 

           determinable.


   2. right of re-entry (or power of termination) if there is one                  following a fee-simple on condition subsequent.

        3. distinction: since determinable does not exist unless condition 



 occurs, it then ends automatically.  This creates the possibility 

 of reversion, but it occurs automatically.  Fee on condition 
 

 subsequent does not end automatically.  Fee on condition 



 

 subsequent does not end automatically, but only when someone 

 brings about the condition which ends it.


H. Wolf v. Hallenback (1942)


   1. Facts: as part of consideration, within two years, they have to 



 build a house worth at least $7500 and if the grantee does not 

 build it, it will be reverted back to the grantor.


   2. court holds restriction is a condition subsequent, & must b 

           enforced w/in the statute of limitations. Since 21 months have 

      passed, condition is wiped out & Wolf has land in fee simple 

      absolute.


   3. court is uncomfortable w/ notion that simply because a condition 

           is breached the estate should be forfeited entirely.


I. Oldfield v. Stoeco (1958)


   1. Facts: in the 1950s, a storefront municipality wants tidal marshes                    filled in and built upon, so they hired Stoeco to do it.


   2. Condition: failure to comply with conditions of the clauses will 

            automatically causes a reverter of titles, and other 

                      violations may cause such a reverter.  Seems to be 

                      clear language that it is a fee simple determinable w/ 

                      most conditions, and subsequent w/ the others.

       3. Holding: Court holds that it was a condition subsequent and that                      title has remained w/ the developer.


J. Board of Education v. French (1957)


   1. Facts: Lyons gives land to a local public library.  Deed says for 

           public library purposes forever.


   2. logically, it looks like a fee-simple determinable: A grant while 



 they use it as a library and when they cease to use it as such, 

 their estate will come to an end.


   3. Holding: fee-simple absolute.  Language regarding "for library 



 purposes" is just what the grantor desires to do.


   4. Reasoning: court's thinking it will be difficult to find heirs, or 

 to sell land off, library needs a bigger building and they can use 

 the money from the sale to buy books and things for the library.


K. Charlotte Park v. Barringer (1955)


   1. Facts: land given to Charlotte, NC to be used and maintained as a 

           park and rec center for the use of whites only.


   2. condition: in the event that it is not used for the white race 

           only, land will be reverted to Barringer.


   3. holding: in 1955 court holds it a fee-simple determinable.


L. Cornelius v. Ivans (1857)


   1. Facts: Grant to operate RR track along property,  Is it a 

           conditional estate?


   2. Court says yes.  Seems as if the court thinks it is a fee simple 



 condition subsequent (even though the language of the deed seems 

 to intend a fee-simple determinable)


M. First Universalist Soc'y v. Boland ((1892)


   1. grant of land to be used in support of Christian religion -- if 

           such ceases, title to the estate shall cease.


   2. classic fee-simple determinable language & court says it is such.


   3. in this case, when fee ends, property doesn't revert to grantor, 

           but is given to someone else.  So not a reversionary interest, but             a remainder interest.  Court says the remainder is void.


N. Notes on Remainders and Executory Interests.


   1. Four Common Law Rules Governing Legal Remainders


 a. Rule 1: REMAINDER IS VOID UNLESS WHEN IT WAS CREATED IT WAS 

                      SUPPORTED BY PRECEDING ESTATE OF FREEHOLD EXECUTED BY                        THE SAME CONVEYANCE.



    1). freehold estate cannot create to commence in the future



        cannot have a freehold estate out of something that will 

                  "spring up" in the future -- must (literally) pass the dirt                    along.



    2). eg. "to B and his heirs at 21" (B being 10 at the time of 




   the conveyance)





thought in some sense to divest current owner of fee 

                    simple while new interest isn't yet created, so no holds 

                    land now --> void.

           b. Rule 2: REMAINDER AFTER A FEE SIMPLE IS VOID.



    1). this applies to conditional fee-simple as well as absolute.



    2). i.e., applies to fee-simple determinable & condition 

                  subsequent



    3). eg. To A & his heirs but if liquor is sold to B & his heirs

           c. Rule 3: A REMAINDER IS VOID IF IT IS DESIGNED TO TAKE EFFECT BY                        DEFEATING THE PROCEEDING ESTATE.



    1). invalidates a remainder in nature of power of termination, 




   right of re-entry.  But not a remainder that's analogous to                    a possibility of reverting (like a fee determinable).



    2). if remainder, man has to come in and do something to 

                  destroy the estate, then remainder is invalidated.



    3). But when estate automatically reverts, the remainder is OK


      d. Rule 4: REMAINDER IS VOID IF IT CAN'T VEST (BECOME POSSESSORY) 

                      AT OR BEFORE THE TERMINATION OF THE PRECEDING ESTATE.



     (breaks into two sub-rules)




1). Rule 4(a) IF A REMAINDER IS SO FRAMED THAT IT CANNOT 

                             POSSIBLY VEST AT OR BEFORE TERMINATION OF THE 

                             PRECEDING ESTATE. IT IS VOID FROM THE OUTSET.





-e.g., to A for life and one year after A's death, 

                           remainder to B and his heirs.



     2). Rule 4(b) IF A REMAINDER MIGHT VEST AT OR BEFORE THE 






    TERMINATION OF THE PRECEDING ESTATE, BUT IT IS 

                             NOT CERTAIN TO DO SO, ITS VALIDITY REMAINS IN 

                             SUSPENSE, AND IF IT FAILS TO VEST IN TIME, IT                                WILL BE DESTROYED.




    a). eg "To A for life remainder to B and his heirs at 21"




    b). the rule deals with contingent remainders.




    c). contrary to remainders of type 4(a), the remainders 

                       might or might not vest on or before the preceding 

                       estate terminates, hence the contingency.

                   d). rule of Purfoy v. Rogers



         i.) if possible for interest to be a remainder rather 




   than an executory interest, it will be treated as                              such and hence becomes destructible.






   ii). eg.  O grants to A for life, remainder to B at 






        21.  B's interest might vest only if B 






        reaches 21 at or before the time A dies. 

                                 Otherwise the title reverts back to O as a 

                                 contingent remainder, not a recognized

                                 executory interest.

                      iii). Purfoy repudiates the idea that the above grant 

                            could read as allowing the land to revert to O 

                            until B reaches 21.


   2. Executory Interests: land granted "for the use of" to avoid common 

 law rules 1,2,3 and 4(a) that says we cannot create certain 

           interests and avoid paying land taxes in Medieval England.



 a. would never have to pay inheritance taxes if fee-simple owner 

              never died, so just kept conveying land before the death of 

              anyone.



 b. Or, convey to joint property owners (as trustees) and the get 

              land is survivorship, not inheritance.



 c. Statutes of Uses


    
executes the use, transfers the legal title from the fee-




simple grantee (trustee) to person who has the beneficial 


right to the land.  Statute executes the use, and creates an 



executory interest: an interest that could have existed at 



common law and can only become valid by statute of uses 



which transforms beneficial rights in land into valid 



common law legal interests.

           d. Conveyancing



usual way is through a feoffment to livery of seisin.  I en 




feoff someone by giving them a piece of paper saying you give 


them land, but do not convey land until you also publicly take 


them on the land with a shovel to give them a piece of land 


(livery of seisin) did it in front of witnesses.


      e. concepts of use



Person with legal title ought to be made to hold land for the 




benefit of beneficiary "result in use" when someone has a use 


that springs back to the actor in situation rather than 


passive recipient of someone else's grant.  Made beneficiary 


legal owner even without conveyance right.  Does not actually 


need "bargains and sale."



 f. bargain and sale



when you make bargain and price is paid title automatically 




goes to buyer.  By Statute of Enrollments, no bargain and sale 


of freehold is valid unless recorded.



 g. lease to release is created sa a result



Example is lease land for 21 years and then release reversion 




interest makes a fee-simple.  Lease can be done by bargains 


and sale.


   3. Trusts: two uses held not executed by statute



 a. use upon a use: Grant to A for use of B, for use of C.  C gets 



               use, B gets a legal fee-simple, and A gets nothing.



 b. active use: passive use is a grant to A for use of B.  A 






passively holds title, but grant to A to collect 




rents and profits for B makes A active and makes it 




invalid.

           c. Eaves v. Sneider: if passive trust, statute of uses executes 





use and gives legal and equitable title of trust.  If 



active trust, then statute of uses executes trust and 



legal title remains with the grantor.


   4. Contingent Remainders: any remainder which is created in favor of 




an ascertained person but is subject to a condition precedent; 


is created in favor an unborn person; or is created in favor 


of an existing but unascertained person.   What makes a 


remainder contingent?



 a. there is or potentially is a gap in seisin between the end of 



    preceding estate and time remainder will take effect (if know 

              there is a gap, then executory interest).

           b. dependent upon occurrence or non-occurrence of a condition.



 c. if do not know who beneficiaries are (example is if you do not

              know who B's heirs are until B dies)


   5. Ways to destroy Contingent Remainders:



 a. by virtue of its own terms
 

    remainder dependent on condition.  example is to A for life, 

              and if B survives A; to A, to B and his heirs.

              1). if B dies first, B and heirs get nothing and remainder is 

                  destroyed



    2). remainder fails because of own terms, and not destroyed, 

                  just fails because of condition.

           b. destroyed naturally: an interest is destroyed without any 

                                   effort on another's part.

              1). gap in seisin (or potential gap).  eg. to A for life, B at 

                  21.

              2). fails because absolute grant to B and heirs at 21 and 

                  remainder does not vest in B before A died.



    3). event will vest remainder may not occur before end of 

                  preceding estate.

           c. Artificial Destruction: grantor creates a separate grant 

                                      destroying the previous one.



    1). merger: G grants to A for life, remainder to B at 21




   a). G conveys his reversion to A.



        b). since A now has a life estate and a reversion, the two 

                      merge into a fee simple absolute and B's remainder is 

                      destroyed.

                  c). merger doesn't occur, however, where a life estate and 





  vested reversion were given to the same person by the 





  same instrument.  This may be circumvented by A 



  granting his estate to X and X reverting back to A.



    2). Surrender: is the same as merger except that here it 





involves a surrender by A of his estate to G, G now 



having life estate and reversion, it merges into a fee 



simple absolute.

        6. Rule Against Perpetuities



A future interest (other than a reversionary interest) is void 


if on day when the instrument creating it comes into operation                 there is a possibility, however remote or unlikely, that such 




interest may not vest w/in a period of life in being (on that 




day) plus 21 years thereafter, plus (in case of a beneficiary 


who is conceived but not yet born) the period of gestation.



 a. reversionary interest



    1). future interest that is retained by the grantor and his 




   heirs and is not subject to the Rule Against Perpetuities 




   Two Interests which can create a future interest:




      a). deed: device which living person transfers property 

                         to another.  Comes into being day it is delivered.

                     b). will: comes into operation (not when written, 





     executed, or probated) but on the day decedent dies.



 b. Remainder-like-interest: one being given to a third party other 

    than the grantor or the grantee of estate.



 c. Two kinds of vesting



    1). Vesting in Possession: when A dies and B enters into the 

                  land.  Rule of perpetuities is not concerned with this.



    2). Vesting in Interest: on the day in which it is certain that 


   the named beneficiary will get the interest and there is no 


   condition precedent that is left.



 d. "Within the period of life": usually refers to life of people 

              named in granting instrument A,B,C.  Both contingent remainders                can vest within life of being of A,  plus 21 years thereafter.



 e. "If there is any possibility it won't happen, then it is void"



1). A grant to A for life, remainder to her grandchildren in 

                   fee simple when they attain the attain the age of 21.




2). Example is A is 80, her youngest daughter is 60, she has 


    no sons.  




3). Even though we know at common law that A is not going to 


    have anymore grandchildren, this is void under the rule 




    because men and women are deemed fertile until death.  



     4). To remedy this should say: To A for life, remainder to the 


    kids of my daughter B at the age of 21.  Certain it will 


    go to B's kids.



 f. Purpose of Rule of Perpetuities




Strike down future interests in unnamed people (the ownership 


which we cannot yet determine) because this interest in the 


land prevents the sale and mortgage of the land.  Addresses 


concern people have about passing on their land to their 


decedents.  Allow to plan ahead a maximum of two generations 


if you know your son will be alive when you die and can give 


it to grandchildren at 21.



 g. Ways to avoid: construe as something other than vested 

              contingent.  Can save or destroy remainders by this.


   7. When certain things can be destroyed.
            (          (  vested    (remainders on (  remainder  (Executory

            (reversion ( remainders ( a condition  (unascertained( interest

            (    (1)   (            (subsequent (3)(  class (4)  (        

(((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((
destruction (   can    (    can     (     can      (    don't    (   can

of own      (  fail    (    fail    (    fail      (   worry     (   fail

limitation  (          (    (2)     (              (             (
(((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((
natural     (  don't   (   don't    (    don't     (    can      (   don't

destruction (  worry   (   worry    (    worry     (  fail (5)   (   worry

(((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((
artificial  (  don't   (   don't    (     can      (     can     (   don't 

destruction (  worry   (   worry    (     fail     (    fail     (   worry
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Rule of     (  don't   (   don't    (     can      (    can      (    can
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(1) to A for life, remainder B and his heirs, if B survives A




A ( life estate, reversion (divestment if b survives A)




B ( contingent remainders



(2) A for life, remainder to B and his heirs, if B fails to survive                A, C and his heirs




A ( life estate




B ( vested remainder subject




C ( contingent remainder



(3) to A for life remainder to B if B survives A



(4) to A for life remainder to children of A



(5) children not in place when they need to be


   8. Other interests


 a. reversionary interests: retained by grantor, none of these 



    applies.



 b. third party interests: vested in interest now; vested 



    remainders:  At time created, is out of the hands of a third 



    person, no uncertainty or condition.  Not destructible and not 

    subject and not subject to the Rule of Perpetuities.


      c. contingent interests 



    1). contingent remainders: anything else other than that within 


   the scope of Rules 1-4(a).  They are destructible and not 

                  subject to the Rules of Perpetuities.

              2). executory interests: that which does fall within the scope 



        of Rules 1-4(a).  Not destructible, but is subject to the 

                  Rule of perpetuities.


   9. Remainders



 a. Indefeasibly vested remainders -- Wade v. Bragg (1956)



    1). "To Eva, for and during her natural life, and at her death 


    to vest in fee simple in Thomas Bragg"



    2). How is this to be construed?




   a). fee simple vests at death of testator, in which case he 



  has a vested remainder and his heirs will get fee even 



  if he dies before Eva, or




   b). fee simple vests at death of Eva, in which case it will 



  be contingent upon whether or not Bragg is alive.



    3). Court holds fee simple vester at death of testator because

                  this was the more reasonable interpretation.



 b. Vested Remainder subject to open -- In Edward's Estate


    1). Grant to heirs of B is a contingent remainder until B dies 

                  because until then B dies because until then, do not know 




   who B's heir are.  So that court does not leave language 

                  meaningless it interprets "children" to mean all children 




   who now exist.

 

    2). This creates an equality problem, so courts create a device                    that a grant to children (when none are around yet) is 

                  contingent.  As soon there is a child the remainder vests 

                  in the child, and in order to address equality, it opens up                    and allows other children in as they're born.



 c. Vested Remainders subject to complete defeasance -- 


    Matter of Kroos (1951)

              1). Life estate to wife, remainder in fee to children.  "If

 


   neither of my children should die prior to my wife, leaving

 


   descendants, such descendants shall take the share their

 


   parents would have taken if then living 



    2). Remainder would be divested only if both the child died 




   before the wife and the child left descendants.  Since 


   Florence left no descendants, her absolute gift remained 


   vested and was not defeated.



    3). allows remainder to invest because it's a condition 


   subsequent, but allows it to divest if the condition does 




   not occur.  When Elise dies:




   a). Either, if conditions are precedent, two have to be met 

            after she dies:




       i). kids must have decedents





 ii). kids have to be dead before Elise.  If this does 

                          not happen, get nothing.




   b). Or, remainder to two children in fee-simple with 





  condition to the vested remainder that if kids die 



  before Elise and have no decedents, thus do not want it 



  to go to husband.



 d. contingent remainders -- Steele v. Robinson (1952)



    1). Conveyed to Haden and heirs, so we do not know who heirs 




   are, so she cannot convey.



    2). But if we understood this as an inartful use of language, 




   and construe children differently then it can be vested   


   subject to open, where all living children can sign it.



 e. destructibility of Contingent Remainders- Spicer v. Moss (1951)



    1). "To Willella and to the heirs of her body if any such heir 




   survive her and if none survive her then to the heirs of 




   the body of Frank L. Moss"



    2). At the time of the will, neither Willella nor Frank have 

                  kids.



    3). So... Willella has a life estate with contingent remainder 


   on the heirs of her body, and Frank also has a contingent 

                  remainder.



    4). Only vested interest is in the life estate of Willella, so 


   father had an automatic vested reversion.  When he dies, 




   1/3 of vested reversion is conveyed to each of 3 children.



    5). Willella conveys life estate and 1/3 to X, hoping to 




   destroy contingent remainder in Frank and get a fee simple 

                  absolute.  



        a). most states have statutes making contingent remainders 

                      non-destructible.




   b). Estoppel of warranty deed: "breach of warranty of quiet                        enjoyment for the grantor to cooperate w/ the life

                      tenant in a merger which would destroy contingent 

                      remainders.

 VI. Termination of Easements, Covenants and Servitude


A. Wolff v. Fallon (1955)


   1. Restriction that only single family dwellings would be built, 

           costing a minimum of $4000.


   2. Issue: Has there been sufficient change in the neighborhood since 



 the covenant was imposed?


   3. Release from was restriction was given:



 a. due to increased traffic and business use, land would be more 

    effectively used for commercial purposes.



 b. use for commercial purposes would not affect adjoining land.



 c. strict enforcement would be oppressive and inequitable.


B. Neslon: A covenant running with the land will cease if the 
   


   neighborhood changes.  In such situations it will be unfair to 
          enforce the covenant.


C. St. Lo Construction Co. v. Koenigsberger (1949)


   1. Covenant that houses on lot would be used for residence purpose 

           only.


   2. Appellant first filed suit in 1941, seeking cancellation of 

           covenant ---> lost.


   3. In 1943 Appellees now bring suit for an injunction when Appellant 



 begins building and Appellant defends with change in neighborhood.


   4. Appellant wants to break covenant and pay damages, but damages 

           would be difficult to prove.


   5. Court finds judgement in prior case is res judicata appellant 



 bought property with notice of the condition, and neighborhood has 

 not changed that much since prior judgement.


D. Oritz v. Jeter (1972)


   1. Covenant that property must be used for only residential purposes.


   2. A number of the restricted lots are used as businesses.


   3. D at time of purchase didn't know lots were in violation of 

 restrictions, but didn't act once he found out because he was not 

 directly effected.


   4. Ortiz tries to build grocery store and P tries to enforce



 restriction



 a. D claims P waived his right to enforce restriction; court says 



    no because the affect of other business on P was "trivial."



 b. Court fails to find that original development plan has been 



    frustrated; enforces restriction.


   5. How to read/distinguish cases?



 a. Cases are very fact specific --> no clear rules are applied, 

    and the other trier of fact has enormous discretion to decide 

    whether or conditions have changed.


E. Pulos v. James (1973)


   1. Legislature passes a statute allowing agency to evaluate maps and 

 remove restrictions if it believes it inappropriate.


   2. Holding: Unconstitutional taking



 a. only way to destroy a covenant running with the land is by 



    changed conditions in the neighborhood, and statute does not 

    force administrative agency to do this.



 b. Only a court can wipe out a restriction of a covenant running 



    with the land.


   3. Way to change covenant: Bring an action, or defend an action, 

           based only on changed neighborhood conditions.


   4. Equitable Servitude: Will be invalidated with changed conditions, 

           but also with any of the standard equity defenses.


F. Engel v. Catucci (1952)


   1. Alleyway behind rowhouses is a lot used as a driveway.  Each owner 

 of the individual rowhouses has an easement appurtenant.


   2. No one pays taxes on it, but city condemns it for non-payment


   3. Issue: Does tax condemnation destroy the easement?


   4. No, when the land is sold by the state for taxes due, the easement 
      is not part of the purchase because it is appurtenant to the land 

 in question but belongs to another.


G. Crimmins v. Gould (1957)


   1. The private road did not become public because of public use since 

 use was permissive only and was not abusive.


   2. Owner of dominant tenement substantially burdens servient tenement 

 by misusing road to orchard.


   3. Appropriate thing to do is restrict owner of dominant tenement to 

           using easement the way it was originally intended to be used.


   4. Easement is not necessarily destroyed by the extra use (Martin v.             Music), but if use is so excessive, must restrict it.


   5. Practically, Impossible to restrict use here; only way to maintain 

 traditional use is to put up a fence an allow no one to use road.


   6. Easements is destroyed by:


      a. excessive use



 b. Impossibility of restricting use


H. Nelson: If you cannot restrict the use of an easement, the only 
   
   solution is to destroy it.  When excessive use and no way to 

        terminate it, the easement may be destroyed.


I. Note on the termination of Easements, Covenants and Servitude


   1. Aforementioned cases involved litigation over the attempted 

 termination of a restriction on the use of the land by the 

 doctrine of: 



 a. change in the neighborhood conditions

           b. tax sale



 c. abuse of the easement


   2. other means for terminating or modifying restrictions on land

 

 a. agreement: cease automatically after a specified period of time                or upon the occurrence of a predetermined event.


      b. by a signed release


 c. merger: whenever the owner of the dominant or benefitted estate 

              simultaneously becomes the owner in fee of the servient or 

              restricted estate.

           d. abandonment: mere non-use is not enough, must show intent.



 e. government can destroy by eminent domain


 f. Courts will sometimes construe an easement to be appurtenant to 

    a fixture and not to the land upon which the fixture is 

    located.



    1). The easement will be terminated if the fixture is 

                  destroyed.

Chapter 5: Legislative Regulation of Competing Proprietary

                Claims: Environmental Law
  I. Destruction of Irreplaceable Resources

A. Pennsylvania Coal Co. v. Mahon (1922)


   1. Kohler Act: forbids the mining coal in such a way as to cause the 

 subsidence of any structure used as a human habitation.


   2. Prior to enactment of the statute, the Coal Co. had conveyed 



 surface rights, and grantee waived all claims for damages that

 

 might arise from mining for coal.


   3. Majority: It is unconstitutional to reverse the agreement between 

 the two parties because it would constitute a taking.


   4. Why this case is still important?



 a. very protective of property rights.



 b. Important: for the language on p3 that states the general rule:




 That while property may be regulated to a certain extent, if 




 regulation goes too far it will be recognized as a taking.

        5. Branders Dissent: Regulation can be constitutional regardless of 



 effect because what is most important is its legitimate purpose.             Do not have to look at intentions (unless they are racist).


B. Keystone Bituminous Coals Assoc. v. Duncan (1987)


   1. seems to overrule Pennsylvania Coal

   2. distinguishing Pennsylvania Coal


 a. difference between the statutes: In Pennsylvania Coal, an 

    individual had right to bargain away protection.  The Keystone 

    statute does bar the owner from selling the protection without 

    permission.  So, can be distinguished by who has the right in 

    the first instance.



 b. Different interpretations of property rights: Pennsylvania Coal 

    court understands that property rights of the coal company are 

    being impeded in a substantial way.  Keystone says that all is 

    required by the statute is that the coal company leave less 

    than two percent of the coal in place.  In any event, it is 
  

    only possible to mine 75% so all that the statute does is 

    target particular pieces of the 25% that has to stay.



 c. Also, another distinction between the two is the environmental 

    concern evident in Keystone, and it includes it as a portion of 

    general welfare.


   3. Rehnquist dissent: "A broad exception to the operation of the Just 

 compensation clause based on the exercise of multifaceted health, 

 welfare, and safety regulations would surely allow government much 

 greater authority than we have recognized to impose societal 

 burdens on individual landowners, for nearly every action 




 government takes is intended to secure for the public an extra 

 measure of health, safety, and welfare.


   4. Nelson thinks Pennsylvania Coal is overruled:



 a. Pennsylvania Coal has to be read as essentially a case that 

    when a regulation becomes too intrusive, it becomes 

  

    unconstitutional.  Branders' dissent says that legitimacy is 



    determined by purpose, and this is a safety regulation, so it 

    is legitimate (see Berman and Schneider).  The Keystone 



    majority uses Brandies' very same police-power argument.



 b. In Pennsylvania Coal, Holmes cite that desire for social change 

    and improvement is not necessarily enough.  In Keystone, 

    legislation protects environment, economic future and welfare.  

    This legislation is quite broad in its understanding of the 



    scope of the police-power.


C. Penn Central Transportation Co. v. City of New York (1978)


   1. New York City decided everyone in the city would be better off if 

 we started preserving our historical buildings.  Justified by the 

 very broad understanding of the police-power: general beauty, 



 instilling civic pride, tourism, business and industry, education, 

 pleasure and welfare.


   2. Forbids Grand Central Station from building a tower on top of its 

           current building.


   3. Majority: Has no problem with this ordinance.  Justify it by 

 enhancing and developing the quality of peoples lives a legitimate 

 power of the legislatures.




reading this way and there is no limit to the police-power

   4. Nelson argues:



 a. Basis of landmark argument lies in quality of life or esthetics 

    consideration, both of which are consensus determined.



 b. Can be argued as economic development to promote tourist trade 

    but would limit holding and argue for anti-environmental 

              development as long as can be economically defensible status.


   5. By allowing preservation to limit property rights based on 



 consensual notion of aesthetics, broaden case to permit a special 

 treatment or anything the legislature considers beautiful.


   6. Is there a narrower reading?



 a. if it's not aesthetics generally, but just limited to 

              historical structures.

           b. Could be market failure, because the market will not preserve 

              historical landmarks.

           c. Also, they cite that it's OK as long as you can earn any 

              reasonable return.



 d. Customary usage?  It would be impossible to zone for this 

              because they are in different regions.


   7. Rehnquist dissent: property has been subjected to a nonconsensual 

 servitude not borne by any neighboring or similar properties -- 



 NYC has place an affirmative duty on Penn Central to maintain the 

 terminal.


D. Nollan v. California Coastal Comm. (1987)


   1. Commission says Nollan must grant an easement to the public 



 purpose to walk along the beach in exchange for building permit -- 
      court says this is an unconstitutional taking.


   2. the purpose seemed to be to give access to the beach, but it did 

           not run between the beach and the road, rather it ran along the 

           beach.


   3. Lorretto reading This has gone to far because it involves an 

 actual physical trespass on land -- "the right to exclude others 

 is one of the most essential sticks in the bundle of rights are 

 commonly characterized as property."


E. Lucas v. South Carolina Coastal Council (1992)


   1. Issue: Can government act to enhance the general public welfare 

 when it diminishes the property value?



 a. Lucas says it cannot totally destroy the value of the property.  

    All of this assumes no compensation.  Berman v. Parker is still 

    good law, so government can still do anything when it 



    compensates.



 b. When a state can leave a property valueless: Only way that the 

    state can do this without compensating is when it is making 



    explicit something that was implicit in the law of nuisance or 

    the state's police-power rights of core health and safety.



 c. On remand, state must show: An example that his action will 

    cause a nuisance, or create a threat to core health and safety 

    issue in order to sustain the ordinance.  This is in the 

    context of total loss of value.


   2. Test does regulation rationally accomplish states stated goal is 



 there a sufficient nexus.


   3. Issues left open:



 a. How much can the common law evolve?  Steven's dissent says that 

    under this opinion, it cannot evolve much.  Scalia would 



    probably concede.



 b. Aesthetics regulation? Penn Central probably allows it in any 



    situation (maybe Yee and Seawall limit this to continuation of 

    customary use).  This has not been overruled, and in Nollan   

              they assume the permissibility of aesthetic regulation.  So 



    government can probably govern over aesthetics as long as it 

    does not destroy property value.


  
 c. Does government have to give a reason? Nordlinger says we just 

    have to imagine a legitimate reason.



 b. Keystone: How do you decide what the property right is (or 



    rather how extensive it is)?  Using the majority's view, Lucas 

    says everything short of total elimination of value is OK.  



    Using the dissent's broader definition of property rights, the 



    police power in Lucas is severely limited.


   4. Key change: In Keystone, White agrees that police-power is broad.  

 He switches over for Nollan and Lucas.  Historically, he had 



 thought that police-power was unlimited.  But in Nollan, he must 

 have seen some type of injustice.


   5. So how does Nollan fit in?  If the property in Nollan is the whole 

 thing (land and all of its accompanying rights) then the taking is 

 not total.  Court says it is unconstitutional.  Easy answer is 

 Loretto that there is a permanent, physical taking.


   6. Lucas creates a two tier system



 a. Tier 1: Value of property has been totally destroyed.  If it's 

    this, then it's only OK with a nuisance and core health and 



    safety regulation (those that make explicit what is implicit in 
         state's common law).  Open point: How narrow really is this 

    narrow category of cases?  If common law is frozen, then there 



    can be no expansion in regulation.



 b. Tier 2: Just some diminution in value.  If it's this then the 

    police-power is very broad (i.e. aesthetics, fiscal 



    integrity...)  Open point: Is how broad the police-power?  In 



    dicta, Scalia says it's broad.  Not since Penn Central though 

    has there been such a broad conception.


   7. Third open issue:  How do we decide what counts as a property 



 right?  Look at the dissent in Keystone at narrow pieces of 



 property: this puts you on track 1 with a tight standard.  If 



 property is defined more generally, it will fit in track 2 as a 

 diminution, and the police-power standard will be broad.


F. United States v. Stoeco Homes, Inc. (1974)


   1. Rivers and Harbors Act provides that nobody may fill in any 



 navigable waterway w/o the permission of the Army Corps. of 

 Engineers.


   2. Army corps decides Stoeco needs a permit only after Stoeco has 

 substantially begun excavation, dredging.


   3. Problem: Army Corps. of Engineers do not want to be bothered by 

 anything not within the harbor line (because not really 

           navigable).   So they send Stoeco a letter saying that they do not             care.  But in 1970, they change the rule to necessitate 

           permission, and in practice, they never give permission.


   4. Under Lucas, is this a taking?  Pre-Lucas, the government had 



 power, and when they change an administrative rule, t has the 

 right to because it always retained that power.  Under Lucas, it 



 is arguable that the change in the regulation is unconstitutional 

 retroactively, because it is a complete deprivation of value, it 

 would thus require compensation.


   5. Threshold issue:  Is whether administrative practice is law (or to 

 what extent it is)?


G. State ex rel. Thorton v. Hay (1969)


   1. State court finds dry sand area is open to public based on 

 "custom" argument, despite supreme court holding that title 

 extends to water.


   2. Supreme Court: whatever the state says is implicit in regulation 

           is thus implicit in the state power to regulate.

        3. Absurd: private property often gets used by the public in a 

 customary way (and this is a trespass).  Thus, hard to determine 

 what the boundaries of Thorton are.


   4. Does not use adverse possession:  Because would have to bring 



 different lawsuits for each piece of land.  Custom binds all of 

 the unrepresented parties.


H. Note: Federal Legislation on Environmental Protection- 


   Introduces new elements into the law.


   1. technology-forcing: authorizes government to set environmental 



 quality standards that cannot be met through the use of current 

 technology and then to enforce the standards so as to compel the 

 development of better technology.

 
   2. environmental impact statement (EIS): no major project can be 

 built without an EIS, which takes the form of a massive study of 

 the project's effects on results in an expensive book-length or 

 even multi-volume study that takes years to produce.

Chapter 6: Legislative Regulation of Competing Proprietary 

    Claims: Zoning
  I. The Public Use Requirement


A. 2 different readings of the power to zone


   1. Narrow view: constrained to prevent nuisances, promote health and 



              safety, and prevent conflicts.



 a. view derived from Commonwealth v. Alger


 b. limited extension of police powers



 c. Euclid: "the law of nuisances may be consulted, not for the 

    purpose of controlling, but for the helpful aid of its 

   
         analogies in the process of ascertaining the scope of police 



    power."


   2. Broad view: power to regulate and zone is almost unlimited; can do 

 anything as long as it doesn't infringe on constitution rights, is 

 not completely arbitrary, and does not destroy all property value. 

B. The Village of Euclid v. Ambler Realty Co. (1926)


   1. Plaintiff, a corporate developer with land wanted to use it for 

           industry, but the land was zoned for residential use.


   2. Court held that authority of police power of state may validly 



 zone for different uses, provided ordinance does not clearly 



 arbitrary and unreasonable, has no substantial relation to public 

 health, safety, morals or general welfare. 

 
   3. Ordinance is okay in that it enhanced operation of civil services 

 by minimizing traffic and noise and protected expectations of tow.


   4. If they granted Plaintiff's request it might result in a nuisance 



 to residents.  This was all they needed to show to have the 

 legislation upheld, since zoning ordinances presumptively valid.


   5. Clear line should be drawn



 a. Alger: tells us that if the judiciary could decide this on a 

    case-by-case basis, then it's appropriate for legislature to 

    draw lines because it would be more efficient.



 b. Eulicid: And examples of law of nuisance show it makes sense 



    for there to be a clear line drawn.  However, zoning decisions 



    occur in the legislature (and the line is not drawn by courts).


C. Nectow v. City Cambridge (1928)


   1. A small strip was zoned residential to protect other residential 



 people from a nuisance.


   2. court found that this modification failed to satisfy the necessary 

 substantial relation standard between ordinance and permissible 



 objective, the pursuance of general welfare.



 a. boundary lines added nothing to general welfare and thus had 

              nothing to do with police power.



 b. additionally, lot no reasonable use for which it had been zoned


   3. Prevailing View: boundary lines must be drawn, complaining 



 landowners must make clear showing that the particular lines have 



 been drawn for a discriminatory purpose.


   4. Another Possible Rule: If you zone land so it's impossible for 



 owner to make any money on it, or use it for any reason, then line             will be unconstit. as to its application to that piece of land.


D. Bay Construction Co. v. Thatcher (1938)


   1. Plaintiff owned vacant land whose zoning status was changed from 



 unrestricted to residential, and wanted to run a gas station 

 there.  The existence of an open sewer and an incinerator made it 

 unlikely that any residences would spring up.


   2. it is okay to plan for future nuisances but the plan must not be 

           vague in any sense.


   3. court says this is a taking since there was no current possibility 

 getting an adequate return on his investment in area, and the 



 rezoning was unreasonable and a violation of due process.


E. Vernon Park Realty, Inc. v. City of Mount Vernon (1938)


   1. City lot zoned plaintiff's lot within a shopping district and next 

 to the train tracks so that it could be used for nothing other 

 than a parking lot.


   2. Court holds invalid even though restriction imposed to lesson 

           traffic.


   3. Placed an unreasonable and uncompensated burden on a single owner



 a. inequitably imposed burden of providing parking for shopping 



    center on a single owner.  



 b. Though (P) could conceivably operate the parking lot at profit,                ordinance deprived him of as good a return as his neighbors.


   4. Dissent: this is appropriate zoning b/c can be used for reasonable             purpose so it is justifiable to zone it that way.  It is only 

           unconstitutional when there is nothing you can do w/ your property


   5. Nelson favors majority



 a. zoning should be limited to situations where legislature trying 

    to prevent nuisances or to promote public well being and health



 b. Dissent is weak because:



    1). if legislature is given nearly unlimited discretion to 




   zone, it could do things that were prohibited by equal 

        taxation doctrine.  



    2). Also, broader standard supported by dissent enhances the 




   possibility of racial discrimination being effect or 




   purpose of zoning ordinances.


F. Rockhill v. Chesterfield Township (1957)


   1. City tries to zone itself entirely agriculture and residential, 

           reserving industrial uses for later spot zoning.



 a. spot zoning: violates notion that zoning is predicated on equal 

    and uniform basis.  Court believed plan's open ended provisions 

    led to a piecemeal plan alien to constitutional principles of 



    land use zoned by districts and comprehensive plans.


   2. court distinguishes between zoning and planning; function of 

           zoning is not to plan, but to protect health and safety.


   3. Nelson: Spot zoning would allow for racial/other discrimination 



 since decision making process involved is closed and secretive, 

           unlike the comprehensive plan deal.


      a. favors general zoning since it focusses on political process 

              and involves more participants.



 b. also, spot zoning undermines predictability inherent in 



    district zoning; efficiency use of land can only be made when 



    individuals plan according to expectations for the future.  No 



    one can plan with spot zoning.


G. Katobimar Realty Co v. Webster (1955)


   1. Plaintiff wants to build shopping center in "light" industrial 

           zone.


   2. Odd case because ordinance barred cumulative use.



 ( reason for city zoning this way may be to either shift tax 

             burden or to keep it low.


   3. Court holds that there is no relation to public health or safety 

           so as to justify it as a zoning scheme.


   4. Cumulative uses were favored, now transformed



 a. in attempt to limit discord among neighbors, and to encourage 



    growth of industrial parks, courts favoring non-cumulative 



    uses.


      b. growing feeling that there might be many instances where it is 



    more efficient/desirable to preserve industrial nature of an

 

    area, though it is still unlikely that residential use will 



    will constitute a nuisance.


   5. Brennon's Dissent: says city is zoning this way because it wants 



 to improve its tax base.  Problem is that there is more land than 



 industry to fill it.  Says it's okay to zone in this manner, even 



 though it's done at the expense of a particular owner.


H. Nelsonian Overall -- two alternatives to zoning

   1. Whether legislature can zone for whatever reasons it wishes, 



 limited only by constitutional guarantees of due process and 



 equality of burden/benefit.

  






-or-

   2. Whether legislature is limited to zoning purposes which are 



 strictly in furtherance of public welfare, health, morals, and 

 well-being?  NELSON FAVORS THIS APPROACH

   3. Note: Rawlsian Decisions- tough judgements are fair when people 

 making those decisions do not know in advance if they will win or 

 lose as a result of tough decision.



 a. in Penn Central made the decision behind the Rawlsian veil of 

              ignorance.



 b. in Mount Vernon decision was not made behind the veil because 

              sure of who would be effected. 

 II. Exclusionary Zoning


A. Generally


   1. nuisance: When there are two neighboring owners who want to use 

 their land in inconsistent ways so only one can use it the way 



 they want to, one will lose.


   2. zoning: Is a legislative device for dealing with nuisance type 

 problems.  There is no such thing as absolute equality, it is 

 substantially a zero-sum game.


   3. deciding in a situation where the existing state of affairs does 

 not dictate a result:



 a. market: We will not have regulation, and will let people buy, 

    sell, use and restrict each owner to whatever extent.  This is 



    systematically unfair because how well you do in the market is 



    so strongly related to what you bring into the market.



 b. political process: Big "ho down" to inform all the parties that 

    there is going to be a big zoning decision.  Whole community 



    comes out and develops a comprehensive plan.  This brings out 



    the silent majority.



 c. combination of letting experts, administrators, and political 

    activists figure out ways to solve dilemmas taking into account 

    the long range goals of the community.  Must be done over time 



    taking into account changing circumstances.

 
B. Village of Belle Terre v. Boraas (1974)


   1. A Long Island college town restricted land use to single family 



 houses and excluded more than two unrelated individuals together 

 as a family unit.


   2. court upheld this outlandish determination of what constitutes a 

           family unit.


   3. Why:



 a. purpose: police power does extend to preserving a quiet moral 



    sanctuary as per Berman v. Parker, and there was uniform and 



    equitable application.



 b. court glances at impact: affects groups of cohabitating 

    unrelated individuals, but this is not a group courts have 

    sought to protect.



 c. question of cohabitation not clearly, comprehensively 

              addressed, since the ordinance would allow two to shack up.


   4. court does not allow students to live together because of 

  
      increased traffic, parking, and the importance of family values -- 

 permissible state objectives and no endemic rights were violated.


C. Moore v. City of East Cleveland (1977)


   1. the ordinance restricted cohabitation to nuclear family, 



 plaintiff, son, son's son and another grandson whose father is not 

 the son.


   2. Ordinance is unconstitutional


   3. Majority Opinion: you cannot restrict husbands, wives and blood 



 relatives from living together.  Narrow holding because only broad 

 enough to solve this problem.


   4. Steven's Concurrence: right to use one's property to their own 

 wishes is a fundamental right, and the only time in which the 

 state can regulate the right is in cases of health, safety and 

 welfare or a nuisance to another.


D. Westchester Reform Temple v. Brown (1968)


   1. Religious structures cannot be excluded, directly or indirectly, 



 from residential zones.  Factors such as potential traffic 

 hazards, effects on property values and noise and decreased 



 enjoyment of neighboring properties cannot justify exclusion.


   2. When impact of legislation is such that it will chill religious 

           freedom (here by placing a heavy financial burden on temple) it is             void, even if it would have been upheld otherwise.


E. Erosion of this rule


   1. Lyng v. Northwest Indian Cemetery Protective Ass'n (1988)



 Government plans to build a highway on a piece of land which it 

 owns, which is central to the worship of an Indian Group.  Court 



 finds taking is okay.


 a. Since government technically owns land it can do whatever it 



    wants.



 b. court is not concerned with Indian rights



 c. If court does take Indian rights seriously, it is saying one 



    needs to show more than a negative impact to invalidate 



    regulation.


   2. Employment Division, Dep't of Human Resources v. Smith (1990)




Use of peyote by Indians prompted them to be fired from their 




jobs.  Supreme Court says they can be denied unemployment 


insurance and sent to jail.


   3. St. Bartholomew's Church v. City of New York (1991)



 
The church proposed to tear its building down, put up an 




office building, and spend all of the profits on social 


programs.  New York state said no, and the court of appeals 


cites Smith and says that the government can regulate as it 


regulates everything else.  USSC denied cert.


   4. City of Seattle v. First Covenant Church of Seattle (1991)




USSC vacated state supreme court which finds no compelling 


state interest, so USSC reverses & remands in light of Smith.


   5. Congress passes Religious Freedom Restoration Act of 1993:



 a. attempts to overturn Lyng and Smith


 b. Congress, claims that section 5 of the 14th ammend., which 



    authorizes Congress to legislate to enforce section one, gives 



    it the power to interpret section one independently of the 

    courts and makes Congress' interpretation of section one 



    binding, even when a Congressional interpretation overrules a 

    prior Supreme Court interpretation.



 c. Precedents



    1). Katzenbach v. Morgan (1966) -- Says Congress has power to 

                  overrule the Supreme Court on a 14th Amendment issue.



    2). Oregon v. Mitchell (1970) -- comes down 4 years later and 




   decides oppositely.


F. Village of Arlington Heights v. Metropolitan Housing Development 


   Corporation (1977)


   1. Proposal to build low income, racially integrated housing in 



 almost completely white community is rejected by board.


   2. Official action will not held unconstitutional, solely because it 



 results in a racially disproportionate impact.  Proof of racially 

 discriminatory intent or purpose is required.


   3. this allows discriminatory statutes without wrongful purpose to 



 stand.



 a. broadens legislative power and narrows discretion of courts.



 b. legislation then is presumptively okay if is within police 

              power though it may have a questionable impact.


   4. it is important to note that Fletcher v. Peck may be partially 

           overruled since courts will look into motives of legislature.


   5. types of groups courts should be most concerned about



 a. family integrity



 b. religious freedom



 c. racial equality


   6. Must prove racial discrimination



 a. legislative history



 b. indirect evidence of hoe the land has customarily been used 



 c. departure from ordinary procedures (so if you can screw up a 



    municipality's procedural processes, that works).


G. Lionheads Lake, Inc. v. Township of Wayne (1952)


   1. court sustains zoning ordinance fixing minimum size of dwellings 



 on 2 grounds:



 a. psychological problems with cramped quarters.



 b. "If some such requirements were not imposed there'd be grave 

              danger in certain parts of the township, particularly around 

              lakes which attract summer visitor, of erection of shanties.


   2. What is a valid purpose



 a. to restrict land use, must be zoning within the police power



 b. can restrict at will provided do not purposefully infringe upon                a specially recognized right.


H. Southern Burlington County NAACP v. Township of Mount Laurel (1983)


   1. In 1970's, NJ Supreme Court came down with what it thought to be 

           a pro-integration judgement that each community must take its fair 

 share of low income housing, and if not, they are subject to 



 judicial power.


   2. court says all growth areas in New Jersey will have to make 



 provisions for low income housing.


   
 a. Acts like a legislature, makes a policy statement: perhaps 



    different treatment comes from fact that protected interest, 



    racial equality, is more poignant than in most nuisance cases.



 b. debatable issue concerning how court can require low income 

    housing in growth areas but not in the pine barrens and on the 



    coast.



 c. Once court mandates inclusion of low income housing in zoning 



    plans, allows municipalities to return to restrictions related 



    to health and safety though may be inconsistent with the 

    housing goal of supporting property values.  Can't be 



    excessive, but that determination maybe arbitrary, subject to 



    political process, depending on the court.



 d. to allow court to comply, court suggests:



    1). federal subsidies



    2). zoning incentives



    3). statutory requirements


   3. balancing which occurs in Mt. Laurel


 a. protection of coastline v. housing the poor.



 b. legitimate police-power regulation and cheap development of 

              housing.



 c. how much to restrict a builder's profit.

 

 d. whether to allow low-income people to sell at higher market 

              profits.


I. Hills Development Co. v. Township of Bernanrds (1986)


   1. "Fair Housing Act" creates in response to Mount Laurel

   2. creates an administrative agency with power to define housing 

 regions and their need for low income housing and power to



 promulgate to enable municipalities to take their fair share of 

 regional needs.


   3. Problems


 a. members of administrative agency are appointed by governor -- 

              can be politically influenced, and homeless have no political 

              clout.

           b. Municipalities will be developing their plans independently, 

              and each will argue for a small "fair share".



    1). unless it can be shown by clear and convincing evidence 

                  that the municipality's determination is wrong, it will be 

                  sustained.



    2). Once sustained, plan will not be judicially reviewed for 6 

                  years.



 c. Municipalities can pass off requirements to Newark and Camden 

              if they agree to give money.


   4. court is ready to defer to act--even though legislative response, 



 as in Hellerstein and Colt Industries is inadequate, the court is 

 happy to recede from its principled position and take a small 

 piece of the legislative pie.



 a. we should yield to legislature in this field even if 

              theoretically its exercise of power was in area reserved to 

              judiciary.


J. Concord Township Appeal (1970)


   1. Where a two acre minimum lot size imposed ostensible to prevent 

           sewage, actually keeps out poor.


   2. absent some extraordinary justification, a zoning ordinance with 

           minimum lot sizes such as those in this case is completely 

           unreasonable.


   3. Communities must deal with the problems of population growth--"may 

 not refuse to confront the future by adopting zoning regulations 



 that effectively restrict population to near present levels."




an equal protection argument between the suburbs

K. Girsh Appeal (1970)


   1. failure of township's zoning scheme to provide for apartments is 

           unconstitutional.


   2. in refusing to allow apartment development as part of its zoning 



 scheme, appellee has in effect decided to zone out the people who 

 would be able to live in the Township if apartments were 

           available.


   3. A zoning ordinance whose primary purpose is to prevent the 

 entrance of newcomers in order to avoid future burdens, economic, 



 and otherwise, upon the administration of public service and 

 facilities cannot be held valid.


L. Conclusion -- no clear scope of legislative zoning power, Test 


   Constitutionally in two ways:

   1. purpose: is it within the valid police power of the state to



 a. regulate to promote core public health and safety goals?



 b. have broad powers to zone?


   2. impact: seems fairer, but may be messier.


   3. ambiguities solve, as in Mount Laurel/Hills, by deferring to 

           legislature.

III. Subdivision Controls


A. Ayres v. City Council of Los Angeles (1949)


   1. Come to understand municipalities can require subdividors to do 

           certain things to get approval for subdivision.


   2. subdividors want municipalities to take over roads it builds




-becomes a bargaining process thus municipalities tries to get                  something from subdividors.


   3. Court says this okay if conditions are payments for what the 

           subdividor wants from the municipality.


B. Jenad, Inc. v. Village of Scardsdale (1966)


   1. subdivision okay but we need park space, we can require subdividor             to donate land.


   2. also can require subdividor to donate money to build necessary 

           things elsewhere, it is justifiable to assess the subdividors an 

           amount per lot to go into a fund for more park lands for village 

           or town.


   3. dissent: can not require subdividors to pay money into general 

           treasury.


C. Dolan v. City of Tigard (1994)


   1. City makes permission for Dolan's expansion conditional on the 



 following:

 

 a. petitioner dedicate the portion of her property w/in the 100-



    year floodplain for improvement of a storm drainage system.



    1). court says it is difficult to see why recreational visitors 


   trampling along petitioner's floodplain easement are 


   sufficiently related to legitimate's state interest 


   flooding problems.



    2). Nelson think Renquist is lying city did want to use land 


   for some purpose of flood control; city could require her 


   not to build on land.



 b. she dedicate land for a bicycle pathway 



    1). court says the city has not met its burden of demonstrating 


   that the additional number of vehicle and bicycle trips 


   generated by the petitioners development.


   2. change in the test



 a. previously in Norlinger if we can imagine a legislative purpose 
         and what the legislature is doing will in fact accomplish this 



    goal the court will sustain.



 b. next only inquire into the connection some suspect 



    classification i.e., religion, family values, race and in these 

    cases demand government purpose is compelling and rational.



 c. NEW TEST -- "We think a term such as "rough proportionality" 


best encapsulates what we hold to be the requirement of the 


Fifth Amendment.  No precise mathematical calculation is 


required, but the city must make some sort of individualized 


determination that the required dedication is related both in 


nature and extent to the impact of the proposed development."


   3. What is the effect.



 a. Jenad, Inc. v. Village of Scardsdale ---> now bad law



 b. Dolan may strike down 2/3 cases of this year, we no longer need 

    to defer to legislature when somebody accuses the government 

    of taking property.  The court needs to look closely to see if 

    nature and extent related in roughly proportionate that.


   4. It makes clear that courts no longer need to be deferential in 



 areas of regulation.  Not sure if this will be carried into areas 

 of taxation and eminent domain.


   5. beauty is not enough in making regulation


   6. Nelson thinks Ayers is still good law, if subdivision is really 

           large i.e., such that as the whole town it may then be okay.


   7. This may cause one of the two following effects.



 a. municipalities will no longer worry about making community look                better.



    1). action of local governments will decline.



    2). housing costs will fall



 b. municipalities will litigate to the point developers will learn                cost more to litigate then give in.




( lawyer are experts will defiantly win


   8. may get rid of Mount Laurel, we are not sure if Municipalities can             regulate diversity?


   9. One way to get around is show in the past municipalities 

           discriminated.



 a. if you can show municipalities purposely kept out a group in 

              the past then they may be entitled to a remedy.



 b. under Dolan must show relationship between the remedy and the 

              discrimination.

 IV. Modification of the Comprehensive Plan


A. Moratoria


   1. Rule: It is good law that these moratoria can be imposed for a 



 certain length of time.  Municipalities can insist that as a 

 condition of development, developers must provide services.  

 Questions of Dolan.

   2. Problem: Is that cities often use it to put a stop to 



 everything/all activity.  When you add to the municipality power, 

 they can do almost anything and can effectively keep anyone out of 

 a municipality that they do not want.


   3. Golden v. Planning Board of Ramapo (1972)



 a. town adopts a master plan which puts restrictions on use of 

              property for 18 years.



 b. Courts sats it is okay to delay the building until facilities 



    exist.  They note that the builder could get immediate approval 

    if he built the facilities himself.



 c. how distinguished from Mount Vernon and Averne Bay?



    1). A municipality can prohibit use of land for an extended 


   period as long as that period is defined and founded upon 




   estimate determined by fact.



    2). An ordinance which seeks to permanently restrict the use of 


   property so that it may not be used for any reasonable 




   purpose must be recognized as a taking an appreciably 


   different situation obtains where the restriction contains 


   a temporary restriction, promising that the property may be 


   put to a profitable use within a reasonable time.



 d. two tests for determining power



    1). power includes ability to plan rationally




   a). if assume organization is a constitutional goal for 





  govt. ordinance in Ramapo is constitutional.




   b). under this reading, seems majority in Mt. Vernon 

                      (denied planning powers) has been overruled.



    2). Power is limited to health and safety; no planning.




   a). Is Ramapo ordinance directed towards one of these ends?




   b). In the absence of case authority otherwise, court says 





  it will be deferential to legislature, even though 


       impact on landowner is substantial here.


   4. Agins v. City of Triburon (1980)



 a. ordinance limits appellant to building 1-5 single family 



    dwellings on his 5 acre very expensive suburban lot.



 b. Court upholds ordinance as advancing legitimate governmental 



    goals: "The specific zoning regulations at issue are exercises 

    of the city's police power to protect the residents from ill 

    effects of urbanization."



 c. However ordinance is very vague/complex, and merely provides 



    that developer must leave "open space areas."



 d. 2 Readings



    1). ordinance simply is getting the minimum lot size 



    2). Ordinance is postponing right to build houses until 

                  legislature has a better plan for community --> seems to 

                  overrule Averne Bay, and allow indefinite delay.  



 e. This case is a diminution of value, which is unconstitutional, 



    whereas a complete extinguishment of value is unconstitutional.


B. Exceptions and Amendments


   1. definitions



 a. exception: takes procedural form of an amendment, but an 



    exception to the general plan.  It has to be defended, and 



    justified based on some element of the coherent plan which 



    would allow it.



 b. amendment: zoning ordinances can be changed to better reflect 



    existing circumstances.  It must be justified in the same way 



    that any ordinance is justified.


   2. Jones v. City of Los Angeles (1930)



 a. Facts: District outside LA is mixed-use with mental hospitals 



    and single-family homes.  City zones residential and tries to 



    put hospitals out of business.



 b. Holding: Cannot zone that way.  When a city imposes a zoning 



    ordinance, those who are already there and are exercising a 


    non-conforming use, they must be allowed to remain.



 c. exception to rule: when the non-conforming use comprises a                   nuisance, then it can be abated immediately.



 d. non-conforming use rule: legislative provision can prohibit 



    expansion by zoning law and can prevent new construction, and 



    can close it down if a nuisance, BUT cannot close it down or 



    make it leave if it is not a nuisance, even if the zoning 

    ordinance prohibits it.



 e. why this distinction:



    1). Maybe can prohibit a nuisance immediately, but can only 

                  prohibit a non-conforming use of it's compensated.

 

    2). Maybe zoning has a broader and less definite scope, and 




   cannot be compared to the power involved in abating a 


   nuisance.



    3). cannot zone retroactively



    4). Allows people to plan ahead when legislature takes ex-ante 

                  action.


   3. City of Los Angeles v. Gage (1954)



 a. Court upholds ordinance which requires defendant to discontinue                his plumbing business over a 5 year period.



 b. distinguished from Jones because Gage given a period of time 

              before he has to close down.

           c. Parallels with previous cases.



    1). Pendoley v. Ferreira should be given enough time to get 

                  investment.


   4. Bartram v. Zoning Commission of Bridgeport (1949)



exception is upheld because shopping district is understood to 


be consistent with the general plan of the city.


   5. Kuehne v. Town Council of East Hartford (1950)




Court says shopping center should not be upheld as exception 




because there was already another shopping center there.  Thus 


it cannot be justified by the original ordinance.  Court wants 


to avoid a slippery slope scenario.


C. Variances


   1. generally: relief in a particular case from enforcement of an 



 ordinance.



 a. usually obtained from a quasi administrative agency which is 



    separate and distinct from the legislature who passed the 



    zoning plan.



 b. two basic rules:



    1). variances granted to save individuals from undue hardship.



    2). granting of variances will not affect municipality's 




   overall zoning scheme, such as by changing an area from 




   residential to commercial.


   2. Parsons v. Board of Zoning Appeals of New Haven (1953)



 a. court allows single family home to be turned into doctor 

              offices.



 b. court allows since "the change will not substantially affect 



    the comprehensive plan of zoning in the municipality and that 



    adherence to the strict letter of the ordinances will cause 



    difficulties and hardships the imposition of which upon the 



    petitioner is unnecessary in order to carry out the general 



    purpose of the plan."



 c. different from Sullivan because lot in question is in the 

              middle of district, rather than at the end.


   3. Sullivan v. Board of Appeals of Belmont (1963)



 a. corner lot zoned residential to provide a border--this imposes 



    hardship on lot owner, because no one wants to buy house next 



    to gas station.



 b. Court does not allow variance because it will transfer hardship                on to next lot owner.



 c. variance isn't available for this purpose --> would need an

              exception
  V. Remedies for Unconstitutional Zoning


A. the common remedy for a zoning ordinance that is unconstitutional or 


   otherwise invalid is to declare the ordinance null and void and to 

        permit the landowner to proceed with development as if the ordinance 

        had never been enacted.


B. Starting in 1920 Holmes in Pennsylvania Coal, an attempt to regulate 

        so intrusive would be considered a taking.


C. First English Evangelical Lutheran Church of Glendale v. County of 

        Los Angeles (1987)


   1. Facts: Camp get flooded out during a rainstorm after a huge forest 

 fire.  City responds by passing an ordinance prohibiting any 

 building or rebuilding on land based a safety concern.  This 

           completely destroys the value of the land.


   2. Church argues: that it is not a legitimate safety law, but that 



 the municipality created a problem upstream which is a nuisance 

 and the city should pay damages.


   3. Court holds: "The fifth and fourteenth amendments require that a 



 landowner who successfully proves that his property has been 



 "taken" by a regulation is entitled to recover damages for the 

 time after the regulation has been passed and when the court 
   
      declare the ordinance unconstitutional.




( government only required to pay damages if it is determined 

                 to be a taking.


   3. Steven's Dissent: cautious local officials and land use planners 

 may avoid taking any action that might later be challenged and 

 thus give rise to a damage action.

Chapter 7: Legislative Regulation of Competing Proprietary 

          Claims: Landlord and Tenant 

  I. Regulation of Housing Quality


A. Generally


   1. old black letter law: lease seen as a simple conveyance of 



 property.  Rule was that tenants had to make any repairs or 

 eliminate nuisances.  Caveat emptor: as long as no clear example 

 of fraud.  Only remedy was to sue for a counter-claim for damages.


   2. Eviction: only scenario in which a tenant might have a remedy 

 because one of the warranties is that the seller has a good title.  

 If the seller throws the buyer off of the property, he has a cause 

 of action for breach.


   3. Doctrine of Constructive Eviction: if apartment became unlivable,             tenant could stop paying the rent and move out. Problem-- required 

 abandonment within a reasonable time and tenant often had nowhere 
      to go.


   4. Doctrine of Partial Constructive Eviction: if constructively 



 evicted from a part of the property, can move out of that part and 

 cease paying rent on it.


B. Lemle v. Breeden (1969)


   1. facts: beach front property in Hawaii which is infested by rats.  

 They rent it for one year.  After three days, they move out and 

 sue to recover the deposit.


   2. Holding: there is an implied warranty of habitability and fitness 

           for use.


   3. gives plaintiff contract remedies: damages, reformation, and 

           recision.


   4. is this a taking, No



 a. police power: it is a legitimate use of police-power because it                is protecting health, safety and welfare.



 b. it's a commodity: expands contract law into a leasehold (which 

    is the sale of an urban commodity) and should be treated like 



    other commodities.  It is thus logical to imply warranties.



 c. changing realities: these laws are ancient and were tailored to 
         agriculture land holding.  It does not apply in today's real 



    estate market.



 d. constructive eviction: is in effect what this case is.  But the 

    court recognizes that this is a legal term which is a fiction, 

    and the same result arises.


C. Marini v. Ireland (1970)


   1. Facts: Tenants bathroom is flooding, so after attempting to get 



 landlord to fix, he calls the plumber and has to pay for the 

           repair himself.  He then deducts the costs of the repairman from 

           his rent.


   2. Holding: Duty to repair and maintain the premises is a dependent 



 covenant, and breach of that duty is a condition precedent which 

 allows the tenant to withhold costs of repair.


   3. The effect of this is enormous since it gives tenants a lot of 

           power and a realistic remedy.


D. Javine v. First National Realty Corp. (1970)


   1. Housing Codes: enacted by legislatures and contain provisions for 

 the condition of the premises and articulates some remedies when 

 landlord does not keep house up to code.


   2. The court allows the tenant not to pay rent yet remain in the 

           apartment until the violations are fixed.

 
   3. The finder of fact must make two findings



 a. whether the alleged violations existed during the period for 

              which past due rent is claimed.



 b. What portion, if any or all of the tenant's obligation to pay                rent was suspended by the landlord's breach.


   4. Is this a taking? NO


 a. Police Power: This is a core, standard health and safety 

              regulation, and thus constitutional.



 b. Civil Remedies for criminal actions: This is done often.  Court 

    says it makes sense for tenant to get a defense for non-payment                of rent (no affirmative cause of action).  This helps the 

              enforcement of the codes.

           c. Illegal transaction (contract void): The code is automatically 



    included because the contract includes all of the current law.  

    Breach of the code makes the contract illegal and thus 

              enforceable.



 b. must stay in building.  New remedy which provides tenant with 



    a device to stay on the premises without paying any rent until 



    the landlord makes repairs.


E. Farrell v. Drew (1967)


   1. NY Statute: Says that when the welfare department is paying the 

 rent for their tenants, it ought to have the same right to 



 withhold payments.


   2. Facts: 4 apartments, 3 occupied by welfare tenants.  In the non-



 welfare subsidized apartment, the door does not close completely.  

 On this basis of this violation, the welfare department refuses to 

 pay for its three apartments.


   3. Van Voorhis' dissent: "Not only does this [rent abatement 

 



 provision] constitute deprivation of property without the due 

           process of law built denies the equal protection of the law to 

           owners of dwellings which are occupied by tenants who are on 

           public relief." 


   4. Rational: as long as you have on welfare recipient in the 



 building, this can be used to force landlords to repair, Once they 

 repair, the landlord is entitled to pay back rent.


F. Edwards v. Habib (1968)


   1. Facts: Tenant reports a violation to housing code authorities, 
  

 landlord then evicts the tenant.  It's a month-to-month lease.


   2. Holding: We have to preserve the channels through which people 

           report violations and they have a constitutional right to do it.

        3. Consequences: It gives the tenant a right to stay in buildings for 

 a long time as long as there is a housing code violation (and 

 landlord has the requisite knowledge.


G. Robinson v. Diamond Housing Corp. (1972)


   1. Facts: Robinson rented on a month to month basis, many problems so 

 she withheld her rent and lodged a complaint.  Landlord responds 

 by saying he wants to take the apartment off the market.


   2. Diamond argues w/out rent it cannot fix the violations --> taking



 a. Landlord must present a substantial business reason for 



    removing a unit from the market. i.e., I will go bankrupt if 

    forced to fix.



    1). Nelson reads this as saying that a landlord should use 

                  money from his more profitable complexes to subsidize the 

                  inner-city housing.



    2). Landlord can go out of business if he wants to but he 

                  cannot take this unit off the market.



 b. court seems to say that landlord must promote the development 

              of more and better low cost housing.


H. Matter of Department of Buildings of the City of New York  (1964)


   1. Facts: when building is unsafe the state through a receiver can 



 take over the building, fix the problems and use rents to repay 

 the government.  The government's repayment takes full precedence 

 over any mortgages etc.

 
   2. Landlord must be given notice along with any third parties.  Third 

 parties must also be permitted to participate and be permitted to 

 make repairs themselves.


   3. Private interests embodies in a contracts are made subservient to 



 the interests of the public for whose benefit the state exercises 

 its protective power.

        4. Van Voorhis' concurrence: can't require landlord to make repairs 

           in order to raise the supply of housing.

 II. Rent Control


A. Pennell v. City of San Jose (1987)


   1. Facts: Certain base rent increase allowed each year.  If landlord 



 wants to raise it more than that, Commission balances a number of 



 factors.  Can take into account hardship of tenants.


   2. Renquist joins the majority by affirming the decision


   3. Scalia's Dissent: tenants have hardship, but it's not the 



 landlord's duty to compensate for it.  It's not a matter of 



 health, safety, or welfare.  Landlord has nothing to do with of 



 this particular tenant.  If we need to alleviate their hardship, 

 we should do it through taxation.




Politically attractive feature of regulation not that permits 




wealth transfers to be achieved that couldn't be achieved 




otherwise; but rather that permits them to be achieved 'off 



     budget,' w/ relative immunity from normal democratic process."


B. Yee v. City of Escondido (1992)


   1. State Statute: Controls when a landlord can evict a tenant.  Only 



 in three situations:



 a. tenant has not or cannot pay rent.



 b. if landlord wants to close down trailer park.



 c. if tenant breaks the rule


   2. City Enacts Rent Control: Now, not only do landlords have to renew 

 leases, but have to do so at the rate proposed by the city.  This 

 transfers the profit to tenants because they can include the rent 

 control right when they sell the mobile home.


   3. Big distinction w/  Loretto is when government requires you to 



 rent to someone and when the landlord invites the renter in.


C. Seawall Associates v. City of New York (1989)


   1. Ordinance prohibits the demolition, alteration, or conservation of 

 single-room occupancy properties and obligates them to restore all 

 units to habitable condition and lease them at controlled rents 

 for an indefinite period.

 
   2. If they violate $150,000 fine/unit.


   3. different takings



 a. Physical taking occurs in the unoccupied SRO that landlord is 



    required to rent to parties named by the state and state 

    determines rent price.

 

 b. Regulatory taking in presently occupied buildings since they 



    have to fix them up and constitutes a total destruction of 

              value




  Nelson disagrees with this argument because renter are

 


  required to pay rent.  The only cases that it causes a total

 


  destruction is when the cost of repair is more than the

 


  capitalized value of the rents.


   4. The court holds that there is not a sufficient nexus between these 

 burdens and the ends advanced as the justification for them.


D. Manocherian v. Lenox Hill Hospital (1994)


   1. Special enactment requires the owners to offer renewal leases to 



 Lenox Hill Hospitals for apartments occupied by some of the 

 hospitals employees.


   2. Court says this is a classic good clause being subsidized by small 

 category of landlord.




public should pay if they want.


E. Hudson View Properties v. Weiss (1983)


   1. Landlord permitted to evict tenant's lover from apartment because 

           statute defines as family and lover is not part of traditional 

           family.


   2. Legislature can respond by enacting statute


F. New York Laws of 1983, ch 403



"Any lease or rental agreement for residential premises entered 

into by one tenant shall be construed to permit occupancy by the 

tenant, immediate family of the tenant, one additional occupant, 

and dependant children of the occupant."


G. Braschi v. Stahl Associates (1989)


   1. Law says landlord can't evict either spouse or a member of the 



 deceased family from a rent controlled property.


   2. two issues



 a. has the court property defined family



 b. why doesn't this constitute a taking


   3. Holding: Interprets the statute to allow mate to inherit.  It does 

 so on a basis of a financial relationship, but statute does not 

 define in the same terms.


   4. Reasoning: If court would have decided the other way, the 

           legislature probably would have passed another statute.


H. How does the Supreme Court reject arguments from Scalia and Yees?

   1. No actual, physical taking, this distinguishes from Loretto. But, 



 RULE: Where government regulates the use of property, compensation 

 is required only if its purpose or extent to which it deprives 



 owner of economic use has unfairly singled out the property owner



 to bear a burden that should be borne by the public as a whole.


   2. In regulation, compensation is required when:



 a. purpose of regulation is illegitimate



 b. it is so expansive as to deprive the owner of an economically 

              viable use of his land.


   3. Ways state can deal with poor


 a. tax and redistribute



 b. zero in on causes of property and oppressors and correct a 



    market failure, legislature can thus employ regulation to this 



    end.


   4. Government powers generally:


 a. Power of De Jure taking: traditional notion of taking power.




Seizure of land and payment of compensation.  Remedy is 




compensation for action.



 b. Substantive Due Process: What limitations exist to government's 


regulatory power.  Remedy is court declaration that regulation 


is unconstitutional.



 c. Overlap: When judges talk about unconstitutional regulations as 

    takings.  This does not mean they think they too de jure, but 

    that government committed a de facto taking because it 

   

    overstepped it's regulatory power. 




   Evangelical Lutheran: wipes out clear distinction between 




   the different remedies: court holds it is a de facto 




   taking, but then awards damages/compensation.



 d. extension of definition of taking: Originally, government could 

    only "take" if it was going to keep it.  This doctrine has been 

    wiped out, because now can take from A and give to B.  This 



    also wipes out the distinction between de facto and de jure 



    because a transfer from A to B can be done through regulation.



 e. Solution? Government power to regulate is limited.  When 



    government goes beyond the limit, this a taking.  Government 

    power to take is unlimited (Poletown, Oakland Raider...)  But 

    when it takes, it must compensate.  "Government must compensate 

    because we see certain redistributions as inappropriate.


I. General Summary

   1. As to regulation those that amount to physical taking Loretto and 



 limited Seawall it is a taking if the regulation allows someone to 

 move into empty property.


   2. A regulation under Lucas is unconstitutional if it destroys all 



 value unless regulation is in place to stop a common law nuisance.


   3. A regulation is unconstitutional if there is an insufficient nexus             between the thing being down and the stated purpose.


   4. The regulation MAY
be invalid if it narrowly attacks a small 



 attacks a small group.

 

  i.e., Seawall, Mount Vernon, Renquist's Dissent Penn Central, 
                  Scalia's dissent Penell





