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Section I

III.  The Bargain

B.  The Tripartite Distinction of Contracts- 

         The Implied Contract



1. Implied-in-fact contracts

Based on intention.

If the promises of the parties are inferred from their conduct alone, w/o words, the contract is implied-in-fact.  Mutual assent implied, intention to contract.  Contract isn't a fiction.

Ex.:  A asks B, a plumber, to fix A's sink.  B does so.  There's an implied-in-fact contract under which A must pay reasonable rate.

Remedy- usually restitution, but can be reliance
Distinguished from quasi-contract- in quasi-contr., there's no mutual assent, but the law implies a promise to pay for benefits/services rendered in order to avoid inequitys and unjust enrichment, though no such promise made or intended.

Ex. quasi-contr.:  A, a dr., sees B lying in the st. unconscious, and renders medical services.  B is liable for the reasonable value of A's services.  Assumed that B would contract if could, and be unjust enrichment for B not to pay, and want to encourage drs. to help unconscious people in need, so quasi-contract.




a.  Old rule- no implied-in-fact contracts

Young and Ashburnham's Case- D stayed at P's inn.  They didn't agree to a price.  Held, no contract since they didn't agree to a price.  There were no implied-in-fact contracts in 1587.

(SEE also indefiniteness Ch.3,Sec.3- can't recover on express contract when no sum certain, i.e. contract too indefinite to enforce.)




b.  Family affection presumption

-To imply contract in fact, must be a situation where can assume the services were performed out of self-interest, not family affection such that being bound to compensate was expected/intended.

-Custom (re intention of the parties) creates the presumption that services performed for a family member were done out of family affection, not self-interest w/ expectation/intention of being bound to compensate.

Hertzog v. Hertzog- P son worked on deceased father's farm, sued (in quantum meruit-reas. value of services rendered, for implied in fact and law contracts) dad's estate claiming there was a contract.  Dad had "promised" to pay P for the services.  Held, no contract.  

Dad's "promise" indicated that the Dad thought the son deserved a reward, possibly to be put in his will, but no mutual intention to contract, i.e. be bound to compensate son.  Also, son lived on the farm and was taken care of by the father, indicating that the transaction was based on family affection.  Also, no records of accounts or payments to indicate a contract intended.  It's not necessary to imply a contract here to account for the parties' behavior.  Assume the relationship is customary unless the evidence rebuts this presumption.





(1) Wives

Barnet's Estate- P widow worked for her hus. at her husband's store.  She sued deceased husband's estate in quantum meruit, claiming hus. expressly promised to pay her a $31,000 salary or that a contract should be implied-in-fact.  Held, no contract.

Wife/close family member must show express agreement to overcome presumption that parties didn't intend to be bound.

-Different from Hertzog which said could have implied, rather than express, contract 'tween family members if facts sufficient to overcome presumption of no contract.





(2) Wives/Warranty of capacity to marriage

Cropsey v. Sweeney- P thought she was deceased's wife when rendered domestice housekeeping services.  When "hus." died, P discovered he had a previous legal wife who was still alive, never divorced.  P and "hus." had thought the divorce from this 1st wife was effective, but it wasn't.  P sued deceased's estate to recover in quantum meruit for domestic housekeeping services rendered during his lifetime.  Held, no contract since presumption these services done out of family affection, not self-interest w/ intention/expectation of being bound to compensate (as in Barnet's Estate).  

Shaw v. Shaw- as in Cropsey, P thought she was deceased's wife when he died.  Turned out he'd had a legal wife, who was now dead, so P's marriage was void.  He'd known he had a legal wife and falsely misrepresented himself to P.  P sued deceased man's estate claiming breach of warranty of capacity to marry.  Held, for P, recovers amount she would've received had she been his widow (but what about 1st wife's share?).

Distinguish Shaw from Cropsey, which held against P woman:  

-Maybe P in Cropsey could've won if she'd sued for breach of warranty to recover as if she'd been his wife rather than in quantum meruit, for even though in Cropsey the husband didn't misrepresent himself there'd still be a warranty.

-Maybe P in Cropsey didn't recover because the 1st wife was still alive, whereas she was dead in Shaw and so wouldn't be harmed, though her descendants would be harmed.





(3) Common law marriage

Hewitt v. Hewitt- P woman sued D man claiming an implied contract to share their prop. equally.  Held, no contract.  Contrary to public policy to imply a contract here because legis. abolished common law marriages, which ct. would essentially be creating by implying a contract in fact.

**??Why couldn't P recover in promissory estoppel since D promised P that they'd share their prop. equally and live as hus. and wife, and P foreseeability relied on such promises to her detriment?

*Why not implied warranty as in Shaw that the marriage was valid?  Because in that case only the man had the knowledge that he'd been previously married, whereas here both parties had equal access to the law re common law marriage.

*Why not fraud?  Would imply the woman was stupid.  

However, could find fraud or unjust enrichment based on unequal bargaining power since the woman couldn't force the man to marry by threatening to leave him because she couldn't support herself on her own, esp. since was pregnant and would have to support child.  This requires admitting women are unequal.

Marvin v. Marvin- Held that unmarried coupld can contract to order their econ. affairs any way they want, except if the consideration is meretricious (sex) and parties can't contract to get rts. only conferred by the st. on married couples, e.g. social security to widow.



2. Implied-in-law contracts (quasi-contracts)

Based on justice, intention irrelevant.  

To avoid unjust enrichment.  

Contract is a fiction since no agreement.




a.  Someone unjustly enriched when really 


    

    committed a tort by abuse of power





(1) Discharging another's legal obligation

Sommers v. Putnam Board of Ed.- D school bd. had legal obligation to provide h.s. work w/in 4 miles of D's son's home or provide transportation.  P requested that D fulfill this duty; D refused.  P transported his son to h.s. at his own expense; D refused to pay.  P sued D for the tranportation expenses.  Held, for P under a quasi-contract.

Normally, a volunteer can't make another his debtor.  This case is an exception since:  1) the duty, in this case for education, was a matter of grave public concern; 2) the person, in this case a student's father, who intervenes must be a proper person to intervene, not an intermeddler; 3) the party w/ the duty knowingly failed or refused to perform its obligation.  If these 3 criteria are met, it's "unjust enrichment" of the party whose duty was performed not to have to pay. 

Distinguished from Noble v. Williams:  In Noble, the teachers rented classroom space and bought supplies when the board refused/failed to do so.  Ct. held that the board didn't have to pay.  1) Teachers not the proper person to intervene since no legal oblig. to provide a school whereas father had legal duty to send his son to school.  Teachers therefore interlopers.  Custom for parents to send kids to school in whatever way possible while not custom for teachers to provide the school; 2) Transportation was involved in Sommers whereas the school itself was involved in Noble, more outrageous policy-wise to have a volunteer discharge such a huge duty for another party and expect compensation rather than resort to mandamus or other measures.





(2) Mistake as to the party rendering 


         services

Upton-on-Severn Rural District Council v. Powell- D called Upton police requesting the fire dept. be sent.  Upton fire dept. came and fought the fire.  Upton fire dept. then asked D to pay since he was in Pershore and they get paid for out-of-area work.  P fire dept. sued D.  Held, for P on an implied-in-fact contract since D intended to get the Upton fire dept. and so got what requested.  

But it was not really an implied-in-fact contract since D intended to get the fire dept. for his area.  Really an implied-in-law contract since the police became D's agent in getting a fire dept. and so D, not the fire dept., should bear the loss for agent's mistake (tort-like since fault taken into acct.).  Also, as in Cotnam, the recipient of necessary services will be unjustly enriched if he doesn't have to pay.  Unlike Cotnam in that we don't know what D would've done if, when he called the Upton police, they'd told him that the Upton fire dept. could get there faster than the Penshore fire dept. but Penshore wouldn't charge.





(3) Where contract unenforceable due to 
         mutual mistake, impossibility, illegality, Stat. of Frauds
-Mutual mistake- see Vickery below under c.

-Impossibility- if P painter is half-way done painting D's house when the house is destroyed by a tornado, P is discharged from performing, so he can't recover on the contract, but can recover in quasi-contract for the value conferred upon D as of just before the tornado.





(4) Where P has breached and so can't recover 


         on the contract

Where contractor hasn't substantially performed, can't recover the contract price but may be able to recover the value conferred upon D.

If breach if "willful," some cts. mights hold that bars recovery.

UCC 2-718(2)- where buyer has breached and then seller justifiably withholds delivery of goods, buyer entitled to restitution of any payments she's made exceeding...minus damages to seller resulting from breach.




b.  Imply consent when a person would've agreed if 


    could've (no attempt at contract made)

Cotnam v. Wisdom- P dr. gave medical attention to an unconscious man who then died.  P dr. sued man's estate.  Held, for P for the reas. value of the services rendered.  There was an implied-in-law-contract even though no meeting of the minds because:  a) consent can be implied from the norm, i.e. normal person would've consented if could've (similar to implied-in-fact in that consent is implied from the norm/custom, though here express consent is impossible whereas express consent is possible in an implied-in-fact situation); b) doesn't matter that deceased received no "benefit" that would be unjust if dr. not compensated since all know that dr. can't always save a patient; c) pub. pol. encourage drs. to aid the unconscious.

-Would apply for med. attention to all who are unable to consent but would if could:  insane, retarded, bereft of reason from stroke.  What about in cases of other than med. attention?




c. Remedy/Amount of recovery

*Normally, restitution, i.e. the value of the benefit received by D since the object of quasi-contract is to prevent unjust enrichment of D.

Cotnam- reas. rate for dr.'s services, not the value of the benefit received by D as is usual.  Why? Value of benefit from medical attention isn't customarily measured by extent to which the patient is actually cured, plus want incentives to dr.s to help.

Michigan Central RR v. State- Indiana expressly contracted for coal at $3.40/ton from the RR.  RR mistakenly delivered a shipment of coal of the same kind Indiana contracted for, and Indiana consumed it.  RR sued Indiana.  Held, for RR.  No express contract because mutual mistake.  No implied-in-fact contract because no mutual intention to contract for the coal actually delivered.  Quasi contract because otherwise unjust enrichemtn.  RR recovered $3.40/ton, not the $6.85/ton market rate at time of delivery.  Why?  Value of the benefit received here was the rate contracted for, even though the ct. held no contract, because of custom that the st. pays the market rate determined after competitive bidding, not the market rate w/o such bidding.

Vickery v. Ritchie- (mutual mistake-no need for avoidance since the work already done) P signed a contract given him by D's architect to build a bath for $30,000 to be paid by D.  D signed a contract given him by his architect for the same work by P but for $25,000.  D only paid $25,000, P sued D for the difference, i.e. $10,000.  The value of the bath to D was $20,000.  Held, for P.  No express contract since no agreement as to price, i.e. offer varied from acceptance.  No implied-in-fact contract since since the intention of the parties wasn't mutual (distinguishable from the basic ex. of an implied-in-fact situation under B.1. since there the mutual intention was to pay the going reasonble rate).  P recovered in quasi-contract since D would be unjustly enriched if doesn't have to pay.  While the value D received was only $20,000, D had to pay $30,000.  Why?  Probably because the architect was the agent (see Upton above) of D, so D should bear the loss because of the agent's deception.  This is tort remedy since includes fault of D.

Detriment to P-is the measure of recovery when, as in Cotnam, D has received no benefit but P has suffered a detriment.

If P suing based, on a contract unenforceable because of Stat. of Frauds, for benefits conferred to D, the contract price is usually the limit of recovery.



3.  UCC 

(Only binding for Sale of Goods!, but relevant for non-sale of goods)

Abolishes 3 categories of express, implied-in-fact, and implied-in-law since they're vague.

To determine the meaning/terms of an agreement, i.e. the intention of the parties, look at:

1) Usage of trade (custom (of the industry))- a practice of such regularity so as to justify the expectation that it will be observed w/ respect to the transaction in question.

2) Course of dealing- previous conduct between the parties aside from the transaction in question.

3) Course of performance- of the transaction in question, particularly where the contract for sale involves a series of transactions such that the parties had the opportunity to object to the nature of the performance.

4) Express terms of an agreement
1-205, 2-208:  All 4 are relevant to determine the terms of the agreement.  1st try to construe all 4 to be consistent w/ each other.  If can't do so reasonably, then 4 trumps 3 trumps 2 trumps 1.

-If 1-4 don't apply, look at who had the bargaining power, who had fault (e.g. in Vickery, 1-4 didn't apply so ct. decided based on fault of the party responsible for his agent the architect).

2-204:  Can imply agreement from conduct recognizing existence of a contract (implied-in-fact, is included under course of dealing and performance above).

Indefiniteness- (UCC 2-204) doesn't preclude finding contract if intention to contract is there and there's a reasonably certain basis for giving an appropriate remedy.

VIII.  Doctrines of

       Mistake, Impossibility, and Frustration of Purpose 

       (Reality and Illusion)
(Note that UCC is always supplemented by the common law.)

Policy- traditionally, cts. held that the parties were stuck with the terms of their contract regardless of mistakes, etc., since the parties could/should have expressly provided for such mistakes/contingencies in the contract (freedom of contract, cts. won't interfere).  These three doctrines arose to mitigate the harshness of such rules.

[How the Casebook structure relates to the sructure of this   
outline:


A.  The Unruliness of Words/The Uncertainty of Language-



Misunderstanding


B.  "The Value of a Thing Is Just Exactly What 'Twill Bring"

         (Problems with Value)-



Mutual and unilateral mistake


C.  The Vanishing Synthesis (England)- 
      
  
        
    Impossibility/frustration


*D.  The Vanishing Synthesis (United States)-



Impossibility/frustration]

A.  Mistake

(See also F and G)

***Policy- see Legalines and Emanuel



1.  Definition

-Mistake:  

a belief that is not in accord with the existing facts at the time of the contract.  

-*Distinguished from impossibility, impracticability, and frustration:  

an erroneous belief about what will happen in the future is sometimes dealt with under impossibility and frustration.

-Ex. of mistake:  Buyer (B) and Seller (S) both think that a stone is an emerald when it is in fact topaz; the mistake is as to a fact existing at the time the contract was made.

-Ex. not mistake:  B and S both think the price of oil will remain relatively stable over the next 5 yrs., but it increases by 50% per yr.; this "mistake" is not about a fact existing at the time the contract was made, but is a misjudgment/false assumption about the future and so would be dealt with under the impracticability doctrine below.

-Ex. where blurry line 'tween mistake re existing facts and erroneous assumption re the future:  P injured, settles w/ D.  P's injuries then turn out to be much worse than P and D believed when they settled.  If P had the additional injuries at the time of settlement but did not realize he had such injuries, the mistake doctrine applies.  If P incorrectly assessed the future consequences of her injuries, the mistake doctrine doesn't apply (and neither do the other doctrines, probably).

-Mutual and Unilateral mistakes- sometimes a ct. won't grant relief for a mutual mistake.  Look at policy.



2.  Mutual mistake

Three requirements (a.-c.) before the party adversely affected by the mistake may avoid/rescind (see remedies sec. A.5.) the contract because of mutual mistake (Rest. 2d ( 152):




a.  Basic assumption

Mistake must concern a basic, as opposed to collateral, assumption on which the contract was made.

-Suggested test:  mutual mistake concerns a basic assumption where there's an unexpected, unbargained-for gain for one party and an unexpected, unbargained-for loss for the other party (unexpected result for both parties because the mistake's mutual).

-Ex. of the test:  P sells D a violin both believe is a Stradivarious worth $4,000.  Turns out it's an imitation worth $300.  D is excused from paying the $3000 he still owes.  Probably, D will have to return the violin and P return the $ (see remedies 5. below).  If the contract not rescinded, P would've received an unexpected, unbargained-for gain of $3,700 and D a corresponding unexpected, unbargained-for loss of $3,700.  (If the $4,000 price was bargained for, e.g. if a Stradivarious is really worth $8,000 and  the parties compromised between $300 and $8,000 because they didn't know whether it was a Stradivarious, D couldn't get the contract rescinded.)





(1) Mistakes as to the identity of the good

Always rescindable.

Ex.:  the wrong model Toyota is delivered.





(2) Mistakes as to the quality/value of the 



    subject matter

Ex.:  violin ex. above, rescission allowed.

Wood v. Boynton- P sold a stone, the value of which she didn't know, to D for $1.  It turned out the stone was a diamond worth $700.  P not allowed to rescind.

Sherwood v. Walker- D agreed to sell a cow to P that D believed was barren.  Prior to delivering to cow, D discovered that it wasn't barren.  D allowed to rescind.  Ct. said mistake went to "very nature" of the object, not its "mere quality."

*How reconcile these cases?

In Wood, the parties were consciously ignorant of what type of stone it was and how much it was worth, whereas in the violin ex. the parties both believed they knew the violin was a Stradivarious and in Sherwood one could argue that the parties both believed they knew the cow was barren.

Since the parties in Wood were consciously ignorant of the quality of the subject matter of the contract, the cts. might have been reluctant to prevent parties from making a speculative sale/purchase, which is what capitalism is all about [policy-parties are free to bargain as they wish, the parties allocated the risk of loss themselves (see sec. 2.c. below) so that the loss'd be borne by whichever party's speculative judgment turns out to be worse].  Dissent in Sherwood argued that that case was a speculative sale/purchase like Wood in which neither party could feel certain of whether the cow was barren and one party benefitted from taking a risk;  could argue that the price of a barren cow includes the remote possibility that it may not be barren.

Or could try to argue that the nature of the mistakes were different, but I don't see how.  

Or maybe the "squish" theory of jurisprudence applies here.

Or could argue that Sherwood and Wood differ because in Sherwood the cow hadn't been delivered yet, but this wouldn't account for the difference between Wood and the violin ex.





(3) Mistakes as to the existence of the subj. 



    matter

Usually a "basic" assumption.

Ex.:  If P contracts to sell D land, and the price is based on the assumption that the land has x amount of timber on it, but the assumption turns out to be mistaken because fire has destroyed much of the timber, the D can rescind the contract.





(4) Mistakes as to market conditions

Market conditions not generally considered "basic" assumptions.

Ex.:  If P sells D land for $5,000 believing that's what the land was worth on the market, but it turns out comparable land is worth much more or less on the market, the contract is not rescindable.





(5) Mistakes as to acreage

Depends whether parties based the price on the acreage.

So if parties expressed a price per acre, then the assumption re acreage would be considered basic; but the contract price would probably be adjusted rather than rescinding the contract since *rescission is generally available only if reformation or other relief is inadequate (see b. below).





(6) Mistakes re releases from claims

In a commercial setting, a mistake about a fact surrounding a release probably won't be rescinding.

Policy- favors settlement of claims.

In non-commercial setting, rescission more likely.




b.  Material effect

The mistake must have a material effect on the agreed exchange of performances.

This is not shown if a party shows she wouldn't have made the contract if she had not been mistaken; rather, the party must show "that the resulting imbalance in the agreed exchange is so severe that he cannot fairly be required to carry it out." Rest. 2d, ( 152, Comment c.

Ex.:  If in the violin ex. above the violin the parties believe to be a Stradivarious turns out to be a Guarnarious worth about the same amount, the contract won't be avoidable.

-Advantage to the other party- ct. more likely to find the material effect requirement satisfied if the other party receives an advantage from the mutual mistake rather than just one party being disadvantaged.  Ex.:  Seller and Buyer mistaken as to whether the good sold is fit for Buyer's purpose (no warranty here because Buyer was using the good for a special unusual purpose and so wasn't relying on the Seller's expertise), buyer won't be able to rescind because the seller has received no advantage in the sense that he could've sold the good for it's normal purpose (but he would've sold one fewer of these goods, so this argument is weak for this ex.).

-Significance of the availability of other relief- if the ct. can reform the contract or order restitutionary payment (each party will return the value of the benefits s/he has received from the transaction), the ct. won't resort to avoidance.  (See the ex. in A.2.a.(5) above).




c.  Allocation of the risk of mistake

If the risk is allocated to party x, x can't rescind.

3 ways the risk of loss can be allocated to x (Rest. 2d, ( 154):





(1) by express agreement

Ex.:  Seller makes contract w/ Buyer to convey only such title as Seller possesses and Seller makes no representations as to her title.  Buyer can't rescind even if Seller has no title at all.





(2) conscious ignorance

A party who knows his knowledge is incomplete bears the risk that what he doesn't know will hurt him.

Policy- freedom to bargain/contract, conscious ignorance isn't really a mistake at all.

See A.2.a.(2) discussion of Wood above.





(3) by the court

-Minerals in land:  ct. allocates the risk that there are minerals in the land seller and buyer believe has no minerals to seller, so seller can't rescind.

-Building conditions:  ct. allocates the risk that the soil conditions are different than the parties believe to the builder, so builder can't rescind if the soil conditions are different such that construction is much more expensive.

Policy- builder has greater expertise in evaluating the soil condition, i.e. he's the cheapest cost-avoider?




d.  Mutual mistake v. breach of warranty

Breach of warranty may be better since the remedy is expectation damages, i.e. the "benefit of the bargain," rather than restitution damages under which each party returns the benefit they've received.



3.  Unilateral mistake




a.  Traditional rule

Avoidance for unilateral mistake allowed only where the non-mistaken party knew or had reason to know of the mistaken party's mistake at the time the contract was made.

Ex.:  where a sub-contractor, because of clerical mistake, makes a bid which is so low that the contractor had reason to know there'd been a mistake, sub-contractor can rescind.




b.  Modern view

More willing to allow rescission, though still more difficult to rescind than in a case of mutual mistake.

Rest.2d ( 153 requirements for rescission for unilateral mistake:


((1)-(3) are the same as above for mutual mistakes; mistaken party needs to show (1)-(3) and then either (4) or (5).)





(1) basic assumption; and





(2) material effect; and





(3) allocation of risk of mistake; and either





(4) the non-mistaken party knew of or had 


         reason to know of the mistake, or his      

              fault caused the mistake; or




(5) enforcement of the contract would be 


         unconscionable

-Construction contracts (most common type of unilateral mistake):  mistaken party will normally have to show that a) it will be severely harmed if forced to perform; and b) that the non-mistaken party has not relied on the bid.

Ex.:  Where sub-contractor submits a bid to contractor who relies on the bid in its master bid for the project and is awarded the contract, then sub-contractor realizes its bid was based on a mistake, sub can't rescind since the contractor has relied on the bid.

Ex.:  Where contractor makes a mistaken bid to the owner, and the owner's reliance is solely that of discharging other bidders, ct. will probably not require contractor to perform but the contractor will have to pay the owner's costs in re-advertising for bids, etc.


-Profit:  to show unconscionability, contractor will have to show that the mistake deprives it of all/most of its profit (this showing would be required under the "material effect" requirement anyway).


-Types of bidding mistakes:  ct. is more likely to allow rescission by mistaken bidder if the mistake is due to clerical error than business judgment, e.g. in estimating the amount of labor required to do the work.

Policy- 1) non-mistaken party would be unjustly enriched if allowed to benefit from the mistaken party's mistake when the mistake is not due to gross negligence (see defenses below) of the mistaken party; 2) when mistaken party incorrectly estimates the amount of labor required, the ct. allocates the risk (so this issue could be decided under the unconscionability factor or the allocation of risk factor) of such a mistake to the bidder rather than the recipient of the bid.

-Mistake as to other party's identity:  treated the same as other unilateral mistakes.  

So, if an owner or company is bought out, and an order is placed by a party who's unaware the change, rescission will be allowed if the non-mistaken party had reason to know the order was intended to be filled only by the previous owner/company.  Look at whether the order was addressed to the previous owner by name (non-mistaken party should've know) or to the company trade name which may not have changed (non-mistaken party had no reason to know).



4.  Error in expression 

(Another type of mistake in which the parties aren't mistaken as to an existing fact at the time of contract but rather make a written contract which incorrectly reflects an oral agreement.)

Reformation- the written document can be re-written.

Failure to read the contract won't be a defense to an action for rescission because ordinary negligence on the part of the party seeking rescission can't prevent her from obtaining a rescission and it's a mutual mistake.  Failure to read does prevent rescission when there's no prior oral agreement and one party simply fails to read the contract, in which case it's a unilateral mistake (See 6.Defenses below and the Parol Evidence Rule to which this is an exception).



5.  Remedies




a.  Avoidance/Rescission

Restitution- each party ordered to return the benefits s/he's received from the other (measured in terms of the value of those benefits to the party returning them).

Ex.:  seller of land/goods must return any $ received from buyer, buyer must return the land/goods.

-*Emanuel's says in one place that the ct. treats the contract as if it's never been made, and attempts to return each party to the position it was in just before the contract was signed, but in another says that restitution seeks to avoid unjust enrichment while reliance damages (below) seek to place the parties in the position they were in before the contract.




b.  Reliance

Reliance- if restitution not adequate to place the parties in the position they were in prior to the contract.

Reliance damages are calculated by the cost to P, not the value to D.

Ex.:  Buyer and Seller mistakenly believed Seller could produce certain goods for Buyer w/o certain machinery.  Seller spent $ trying to produce the goods, but it turned out the extra machinery was necessary.  Restitution wouldn't have compensated Seller since Buyer received no goods and so no benefit to return.  Ct. ordered Buyer to pay half of Seller's costs.




c.  Adjustment of the contract

-Under the "material effect" requirement for rescission, the availability of other remedies is taken into account.

If adjustment is sufficient to prevent unjust enrichment, it will be ordered instead of allowing avoidance and so the parties will still have to perform the contract.

Ex.:  the parties contract for the conveyance of 100 acres at $x/acre, and the tract turns out to be only 90 acres; the ct. will simply multiply $x times 90 to adjust the contract price, but the contract will not be rescinded unless the difference in acreage is so great that the deal wouldn't have been made had such fact been known.



6.  Defenses

-Negligence on the part of a mistaken party in a mutual or unilateral mistake case usually isn't a defense for the non-negl. party.  Policy- otherwise unilateral mistake cases in particular would almost never be rescindable.

-Gross negl. prevents rescission by the grossly negl. party.

Ex.:  if contractor asks sub-contractor to check its figures, and the sub says he has done so when he hasn't, sub won't be able to rescind if its figures are mistaken.

Ex.:  Failure to read the contract usually precludes rescission by that party, unless there's been a prior oral agreement which the written agreement doesn't match (See 4. above and the Parol Evidence Rule to which this is an exception).


B.  Impossibility

-If performance rendered impossible by events occurring after the contract was made, ct. will discharge the parties.

(Mistake involves erroneous assumption about facts existing at the time contract is signed; Impossibility involves erroneous assumption about the future.  Ex.:  Contractor agrees to paint owner's house, but the house burns down before s/he starts; contractor doesn't have to paint and owner doesn't have to pay.)

-As w/ mistake doctrine, if the parties expressly allocate the risk of the future events which render performance impossible, such allocation controls regardless of the doctrine of impossibility.

-Policy- old view was that even literal impossibility couldn't discharge the duty to perform since the party unable to perform could've protected herself by expressly providing in the contract that she be discharged in the event of impossibility; parties free to bargain as they wish.  So new view is more paternalistic, protects parties that could've protected themselves but didn't.  However, cts. usually still usually hold the parties to the contract.

New view based on reading an implied condition into the contract that both parties will be discharged if the condition doesn't exist?

-Literal v. practical impossibility- old rule was that only literal impossibility excuses performance, new rule excuses for impracticability as well.

-Fault and foreseeability- performance never excused when the contingency causing the impossbility/impracticability was foreseeable or the fault of the party requesting avoidance/discharge.

-Subjective v. objective impossibility- (older approach) cts. sometimes say discharge is allowed only for objective impossibility, "the thing can't be done," not for subjective imposs., "I cannot do it."

Ex.:  if a party's inability to perform is becaue of his own financial inability (e.g. insolvency), this is subjective impossibility. Or could deny discharge because the imposs. is the fault of the party requesting discharge.

-Allocation of risk- (modern approach) many modern cts. look not at whether the impossibility subjective or objective, but at how the parties would've allocated the risk had they thought about it.

Ex.:  if a party can't perform because it's insolvency, ct. might deny discharge because each party impliedly bears the risk that it'll be financially unable to perform.

-Mistake- sometimes cts. discharge on the grounds that the parties made a mutual mistake about future conditions which render performance impossible.

-For REMEDIES, see below E.

-3 main types of impossibility:



1.  Destruction of the subj. matter of the contract

Taylor v. Caldwell- P contracted to hire D's music hall for a concert.  Before the concert, the hall burned down.  D was discharged from performing since the existence of the hall was a basic assumption of the contract and there was an implied condition that both parties would be discharged if the hall ceased to exist.

-The subj. matter must be essential to the contract and either specifically referred to in the contract or at least understood by both parties as for use in this contract, and the destruction of the subj. matter must not be the fault of the party seeking discharge.

Ex.:  Where contractor agrees to paint x's house, and contractor intends to use certain paint leftover from a previous job but x knows nothing of this particular paint, the contractor cannot rescind when the leftover paint is destoyed in a fire since it wasn't understood by both parties that this paint was to be used.




a. Construction contracts 





(1) to construct a building

Contractor can't be discharged for impossibility if, after being contracted to construct a building from scratch, the partially completed building is destroyed.  

Reasoning:  either that the building of the particular structure destroyed, as opposed to just some building, wasn't the essential subj. matter of the contract, or that parties would've allocated the risk to the builder.





(2) to repair a building

However, contractor may be discharged if the building s/he's contracted to repair, rather than construct, is destroyed.




b. Sale of goods

UCC 2-615(a)- unless otherwise agreed, "delay in delivery or non-delivery...isn't a breach of [seller's] duty under a contr. for sale if perf. as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made." 





(1) Destruction of identified goods

Contr.'ll be discharged if it calls for delivery of a particular identified, unique good which is destroyed before the risk of loss passes to the buyer since it's "impossible" to deliver this good (as to when the risk passes, see below at (2)).

Ex.:  a specific painting.





(2) Destruction of non-identified goods

-Fungible goods from seller's inventory, so not "impossible" to deliver the good.






(a) Shipment contract

Where seller's obligation is to deliver the goods to the carrier/deliverer, the risk of loss passes to the buyer when seller delivers to the carrier, so no discharge for buyer if the goods destroyed in transit (i.e., buyer must pay anyway).

UCC 2-613- seller discharged if goods accidentally destroyed before the risk of loss passes to the buyer.






(b) Destination contract

Where seller's obligation is to deliver the goods to the buyer's place of business, the seller can't be discharged (i.e., seller must deliver goods from inventory).

UCC 2-613- seller discharged if goods accidentally destroyed before the risk of loss passes to the buyer.



2.  Failure of the agreed-upon means of performance




a.  Intangible, essential mode of performance

If seller's source of goods is specified in the contr. and the source is unable to supply the goods to seller through no fault of the seller, seller may be discharged.

Canadian Industrial v. Dunbar Molasses- D not discharged where D seller/middleman unable to procure the goods from a supplier (unspecified in the contract) whose production is unexpectedly low.




b.  Non-essential mode of performance

Seller expected to use a commercially reasonable substitute if the means of delivery are destroyed, e.g. UPs if the post office goes on strike.  If there's a substitute but it's not commercially reasonable, discharge will be based on impracticability since performance isn't impossible.

UCC 2-614(1),(2)


3.  Death or incapacity of a party

If X manager contracts w/ Y to have Z sing at Y's club, and then Z dies, X will be discharge.

If Z becomes sick so that the impossibility is only temporary, the duty of performing will be merely suspended rather than discharged unless performance at a later date would be burdensome/unconscionable.


C.  Impracticability

-If performance rendered impracticable by events occurring after the contract was made, ct. may in some cases discharge the parties.

-As w/ mistake doctrine, if the parties expressly allocate the risk of the future events which render performance impracticable, such allocation controls regardless of the doctrine of impracticability.

-Impracticability falls short of literal impossibility and is similar to frustration of purpose.

-See above at beginning of Impossibility section for some general themes and trends.

-For REMEDIES, see below E.



1. Traditional view

Only literal impossibility is an excuse.



2. Modern view

-If an unforeseen circumstance renders perf. commercially infeasible, promisor is excused.

-Extreme and unforeseeable incr. in cost or time of perf. due not to market fluctuation but contingencies such as war, crop failure, cutoff of supply may discharge the parties if they make performance impracticable.
American Trading v. Shell- P contracted w/ D to transport oil from the U.S. to India for $x/ton plus $y/ton "for passage through the Suez Canal."  P almost at Suez when it's closed due to 1967 Middle East War, so P has to go around Africa and P's costs therefore go up.  Held, P can't recover additional costs because the additional costs weren't extreme (only 1/3 of the contract price) and the rise was foreseeable.

Ex.:  P contracts to supply D w/ oil at a fixed price.  OPEC actions then cause the price of oil to double.  Held, for D since the increase was reasonably foreseeable.

-So it's very hard for a party to a contract w/ a fixed price for a good or service to be discharged due to impracticablility since the ct. will hold that the parties implicitly allocated the risk of the price rise on the party agreeing to supply the good/service for the fixed price.

UCC 2-615(a)and Comment 4- applies above principles to seller as opposed to buyer.  


D.  Frustration of Purpose

-Distinguished from impossibility:  Unforeseen events may destroy one party's purpose in entering the contract while not making it impossible to perform.

-As w/ mistake doctrine, if the parties expressly allocate the risk of the future events which render performance frustrated, such allocation controls regardless of the doctrine of frustration.

-Factors ct. weighs:  a) foreseeability- not dispositive, but a means to determine whether the parties made the contract on the assumption that the contingency in question wouldn't occur; b) totality of frustration.

Krell v. Henry- P rents his apartment to D at a high rate for a 2-day period when the king is supposed to be coronated; the apartment has a view of the place of coronation.  The king gets sick, so the coronation doesn't take place in those 2 days.  Held, D is discharged from performing since his purpose in entering the contract, i.e. to view the coronation, was frustrated.

Lloyd v. Murphy- In 1941, D leased property from P for the purpose of running a new-car dealership and a gas station.  During WWII, the Gov. restricted the sale of new cars.  D is not discharged because what happened was foreseeable at the time the lease was signed and D's purpose wasn't totally frustrated but merely restricted and D could've used the property for other purposes.

-For REMEDIES, see below E.


E.  Remedies for impossibility, impracticability, and 
  
           frustration



1.  Discharge

Party requesting discharge not liable for breach for non-performance.  Other party also discharged from having to make payment/perform.



2.  Restitution

-One who's been discharged may recover in quasi contract for the value to the other party of the benefit he has conferred on the other party.  This would only be necessary if a party partly performed.

-When measure the value of the benefit? -Just before the event causing the discharge.

Ex.:  If contractor is in the process of repairing x's home, and the home burns down through no fault of the contractor, x has received no benefit since the home is gone, but the contractor recovers the value of the repairs to x just before the house burned.

-How measure the value of the benefit? -Recovery limited to the pro-rata contract price if it can be calculated; if the value is less than the pro-rata contract price, only the value is awarded.

-Parties can expressly provide what damages will be if the parties are discharged.



3.  Reliance

-Once the parties have been discharged, a party which has spent $ preparing to perform, but hasn't conferred any benefit upon the other party, can sometimes recover such reliance expenses if restitution will not avoid injustice.

-However, cts. rarely give such reliance damages for expenses in preparation.

-Parties can expressly provide what damages will be if the parties are discharged.

See also implied conditions

F.  Offer varying from acceptance

(See Offer and Acceptance in Emanuel)

Type of Mistake where parties have a fundamental misunderstanding about the terms (rather than the background facts as in A?) of their deal such that there's no "meeting of the minds" and thus no contract.

Ex.:  Each party uses its own form contract and their form contracts conflict.

-SEE Ch. 3 The Bargain, UCC 2-207, p. 262.

Ex.:  Acceptance adds terms to the offer.


G.  Misunderstanding 

(See Offer and Acceptance in Emanuel)

Type of Mistake where contract exists, parties have differing subjective understanding of what it means such that there's no "meeting of the minds", usually because a term is ambiguous, neither party is trying to avoid the contract, and the dispute is simply about whose interpretation should prevail.  Like D in not being mistake about the background facts (dealt w/ in A) but rather the meaning of the terms.  Remedy often be the same if ct. says no contract as it will for misunderstanding as opposed to allowing a mistaken party to avoid a contract.

-Differs from F. above because the offer and the acceptance are based on the same document and the dispute's over the meaning of a term w/in the document.

-The rule (Rest. 2d, (20(1)):  No contract if 1) the misunderstanding/lack of a meeting of the minds concerns a material term; and 2) neither party knows or should know of the misunderstanding.  There is a contract if:  1) if one party knows of the ambiguity, the contract is binding according to the interpretation of the innocent party that is unaware of the ambiguity; 2) if both parties are aware of the ambiguity of the term but subjectively agree on the same interpretation.

Raffles v. Wichelhaus- A agrees to sell B goods shipped on the Peerless steamer.  There are two Peerless steamers which are leaving port at different times.  A subjectively intends to ship on the later Peerless; subjectively intends to accept shipment from the earlier Peerless.  When the earlier Peerless arrives w/o the shipment, B refuses to accept the shipment from the later Peerless.  Held, there's no contract because A and B subjectively disagreed about a material term such that there was no meeting of the minds and neither had reason to know of the disagreement, i.e. of the fact of there being two Peerless ships.

-If the two parties have the same subjective understanding as manifested by their actions, then there is a contract even though by the "objective theory of contracts" a ct. doesn't normally look at the parties' subjective intent.  In Raffles, under the objective theory of contracts, there was no contract because what was accepted wasn't what was offered.

Frigaliment v. B.N.S.- P ordered "chickens" from D.  D sent stewing chickens.  P claimed that the contract called for broiled chickens.  Held, P has the burden to prove the proper meaning of a contested term and didn't sustain its burden since the evidence showed that the term "chicken" can mean broilers, fryers, hens, or stewing chickens (according to the custom of the industry?).

*This outcome doesn't seem to jive w/ the rule that, where both parties are aware of the ambiguity of a term, there's no contract unless they subjectively agree on the same interpretation, or w/ the rule that, where neither party is aware of the ambiguity, there's no contract.  Maybe these rules only apply when, as in Raffles, there are two equally possible interpretations and no reference can be made to the custom of the industry, the course of dealing, etc. 

-SEE also Ch. on Parol Evidence and Interpretation (custom, etc.)

