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Introduction
  I. Examples of human destruction & creation of problems in Environment


A. Hunters and Gathers 



killed whole lines of animals and caused their extinction


B. Agriculture


   1. clearing


   2. irrigation techniques have destroyed soil which in turn caused 

 the destruction of certain civilizations.


C. Technological 


   1. fossil fuel


   2. automobiles


   3. group of urban societies

 II. Growing environmental concerns

A. population growth has greatly exasperated the problem



the environment can handel a certain amount of pollution but 

          there is a limit


B. Improved communication/information have led to greater concern 

        about environmental issues


C. It is hard to convince poor communities who no food or housing to          try to solve problems, thus more affluent communities care more.


D. With more information,


   1. values cause us to want to improve and


   2. institutions allow us to make stages




together they can try to limit the causes 

III. Two perspectives on Environmental Policy


A. Leopold, A Sand County Almanac


   1. forester, a sound County Almanac


   2. think of an extended community soil, rivers, etc.


B. Baxter, People or Penguins 


   1. economist


   2. market will decide people's preferences

 IV. Grand Canyon Problem -- Two Questions to Ask

A. How often should it be used?


B. Distributional -- how doe we decide who get to use it


Analytic Frameworks for 


Environmental Law and Policy
  I. Allocation of Scarce Resources and Economic Perspective


A. laws should be to maximize aggregate of individual wealth



not all people agree with this perspective must consider 

          community rights.


B. Opportunity Cost and Scarcity


   1. fixed resources and unlimited wants.


   2. federal laws result direct costs $140MM along with and 

           indirect costs such as factories not being built or new 

           products not being developed.


   3. environmental services not measured in the GNP. Actually, it 

           goes backward we count when people get sick.

 
   4. We can determine where to be on the PPF  by trying to measure 

           all individuals utility and then get an aggregate.




Not really practicable


   5. Parieto Superiority: if we can increase output such that at 



 least one person is better off with nobody being worse off the             action should be taken.


C. Market Failures and Coase theorem


(1) under perfect competition, (2) perfect information (3) lots            of buyers and sellers all commodities are bought and sold (4) 

          and no externalalities the market determines what people want.

   1. market failure occurs when 1-4 does not occur.


   2. pollution is the result of a market failure


   3. the problem with Coase is that there is transaction costs.



 a. even if only two people there would be costs, need 

              information and need to bargain.

           b. should have a legal system that makes bargaining costless.



 c. zero transaction costs leads to bargaining which leads to 

              efficient outcomes.


   4. start with a world of markets and tort rules, the legal rules 

           determines who in the first instance gets the resources


   5. Since there are transaction costs legal rules will effect 

           outcomes. --- 2 alternate scenarios



 a. with low transaction costs want simple rules 



    1). first in time, first in right



 b. with high transaction costs courts must worry and create 

              complex rules



    1). rules more costly to enforce



    2). courts need information


   6. externalalities: a cost associated with production of a good 

                            which isn't reflected in the price of good.




environmental regulation by forcing by forcing the company 


to pay for equipment to reduce the pollution is reducing 


these externalalities


E. Potential Governmental Responses to Collective Goods


   1. government may assign legal entitlement relating to 

           collective goods and design the legal rules governing the 

           enforcement of such entitlement in such a way to enable

           producers of collective goods to exclude nonpaying consumers 

           from all or part of the benefits associated with such goods.


   2. Possible solutions or techniques governments can use to solve 

           the market failure problem

 

 a. to subsidize private activities that produce collective 

              goods as a by-product or to pay firms directly to supply 

              the goods in question.



 b. impose financial penalties, such as fines or taxes, on 

              firms that cause negative externalalities.



 

causes the firm to internalize the externality



 c. Command and Control Regulations are those that directly 

                 impose specific obligations. 



    1). Limitations on the amounts of pollutants a facility may 


   emit may be a type of command and control regulation.

 

    2). Federal environmental policy relies heavily on this   

                  type of regulation. 

              3). Command and control regulations that set limits on the 

                  amount of allowable emissions are typically established                    in one of two ways. 




   a). Technology‑Based Regulations: is generally a 






standard or limitation that requires as much 




pollution control as can be achieved with 






existing technology.




   b). Environmental Quality‑Based Regulations: is 




generally a standard or limitation that is 




established to achieve a given level of 




protection to human health or the environment.

 d. common law rules



 e. government ownership and management of collective goods.



 f. administrative system of property rights



 g. information systems




governments provide information to consumers, which 


government hopes will encourage the individual to buy 


environmentally sound goods.


   3. Depending how we look at pollution i.e., as a collective 

  



 negality or a failure to provide a collective good  will help 

 us to determine which tool we should use.

 
   4. If common law rules prove ineffective then people who will 



 benefit from increased pollution must demand it since 

           organized economic groups will be against it.



 a. environmental groups have been able to pass along 

              information.



 b. media is generally sympathetic to environmental issues.


F. Problems with Government Intervention

   1. deciding jurisdiction which should be responsible for 

           addressing the problem




If it is too large, then political actors w/in it will be 

               less sensitive to the interests of the persons most

               strongly affected


   2. determining which collective goods should be produced and in 

           what quantities -- or the magnitude of the externalities of

           the externalities that should be allowed.


   3. choosing the form of government intervention



 a. often a problem b/c of politician's self-interest, 

              distorted incentives of politicians



 b. demand for legislation is determined by factions


   4. designing political institutions to serve the public interest 

           as efficaciously as possible

 II. Cost Benefit Analysis: compares the cost with the benefits of the 

     regulation.  If the value of the benefit exceeds the costs, the 

     regulation could be viewed as economically efficient.


A. Process

   1. identify all policy alternatives -- including no action


   2. determine all impacts of the alternatives


   3. calculate values for all the impacts (benefits + costs)


   4. calculate net benefits (benefits - cost) for each alternative


B. Problems in performing cost-benefit analysis


   1. difficult to calculate all costs and benefits in dollars 

           (i.e., How do you place a value on a life saved?)


   2. discounting Cost-benefit requires that all future costs and 

           benefits be discounted to present value.  


   3. Risk aversion



 a. people tend to think small possibility of large loss is 

              worse then certain probability of small loss.



 b. explain why people buy insurance


   4. difficult to gather data


   5. Institutional



 a. requires judgements



 b. groups use cost/benefit to better their individual cause.


C. Why bureaucrats like it


   1. goes along with our market oriented system


   2. gives decision makers an objective tool when making 

              controversial decisions.


D. Elements of Cost-Benefit Analysis

   1. need a number of decision options


   2. need to know the physical impact of each policy


   3. value on those impacts


   4. net value of each option


   5. choose alternatives which maximizes benefits


E. few environmental statutes require a strict cost-benefit 

        analysis.  However, Executive Order 12291 requires federal 

        agencies to prepare cost-benefit analysis for major regulations.


F. Benzene case study lessons

   1. steps in rule making- statutory delegation, rule-making, 

           regulation, implementation, and enforcement


   2. risk assessment
        3. defining a level of acceptable risk Industrial Union Dept.,              AFL-CIO v. American Petroleum Institute


 a. Court held OSHA could not issue an occupational standard 

              that limited level of benzene in workspace until it had

              identified level of "significant risk...reasonably

              necessary to provide safe and healthful employment"



 b. showing that workplace unsafe requires showing of 

              significant risks

III. Cost Effective Analysis: compares the cost between two options to 



achieve a given goal.  The least costly method of achieving the 

goal is more cost effective.

 IV. Limitations of Economic Analysis: Environmental Justice

A. economic analysis does not consider the ethical implications of 


   regulations which pervade the field of environmental law.  There 

        usually no clear answers to the ethical questions that are raised


B. Protecting Nature 


   1. a major element of environmental law is the protection of the 

           natural environment.  


   2. Serious ethical questions are raised about the value of 

           "nature" (independent of its economic benefit to humans) and 

           the inherent value of non-human species.


C. Protecting Future Generations

   1. raises ethical questions relating to our obligation to future 

           generations.


   2. How much money should the current generation spend for 

           environmental control in order to provide a better environment             for future generations?


   3. the "Bet" article shows the economist view that technology 

           will make life richer




environmentalists say that we will eventually run out of 

               resources.


D. Environmental Justice

   1. focus on growing concern that environmental regulations impose             disproportionate adverse impacts on the poor or on racial or 

           ethnic minorities.


   2. The environmental justice movement may lead to increased 



 consideration of possible discriminatory effects when 



 decisions are made and may result in greater use of non-

 



 discrimination statutes in environmental contexts.


   3. Explanations for Disparity



 a. land is cheaper in poorer neighborhoods since it is less 

              desirable.



 b. less political influence to block.



 c. in newer suburban areas they have been zoned out



 d. lower income (( less mobility




need to be near jobs



 e. lower levels of enforcement in poorer areas.


   4. after the site is there poor people will tend to re-locate 

           there.


   5. Even if minorities can afford to live in nicer neighborhoods 

           without pollution discrimination may close off these 

           opportunities.


E. Ethical Values Broader perspective

   1. Singer -- Animal Liberation



 a. as humans we can't impose unnecessary suffering on animals



 b. uses argument that since men and women are different and  

              there is no justification to treat them differently extends                to animals.


   2. Taylor



 a. all thins alive are part of nature



 b. policy implications: all living species must be considered,                humans must accommodate integrity on others.


   3. Devall -- deep ecology




drastic results to control policy.


   4. Tierny Article



 a. why worry about the future since technology will solve all 

              problems



 b. response



    1). special values associated with natural resources



    2). overstating economic performance



    3). limits in substituting human capital for natural 

                  resources.  Law of diminishing return


COMMON LAW 
  I. Environmental pollution is now largely controlled through Federal 

     and State regulatory programs. Common law tort actions, however, 

     still serve an important function. Through tort actions, persons

     who are injured by exposure to harmful substances may receive

     compensation for their injury. Additionally, the threat of tort

     liability encourages better environmental control. 


Harm




Intentional 


Non-Intentional


Person




SL



  neg some SL

Trespass




SL



  neg some SL w/


  -invasion of land 





  ultra hazardous


Nuisance



"unreasonable"             neg (some SL)


  -interferes w/ use of
  -grow of harm v. 

        enjoyment of land        utility of conduct

                                -harm serious and 







   compensation feasible
 II. Causes of Action 


A. Nuisance: involves conduct that unreasonably interferes with the 

                  use and enjoyment of land. 


   1. private nuisance: a land use tort which involves a claim that 

           the offensive conduct interferes with rights stemming from 

           property ownership.


   2. public nuisance: common law cause of action that may be 

           brought, generally by the government, against a person whose 

           conduct "unreasonably" interferes with a right common to the 

           public.


B. Trespass: involves a physical invasion of another's land. 

III. Theories of Suit

A. Negligence 


   1. typically involves conduct that falls below some standard of 

           care owed to another. 


   2. Learned Hand



 a. (B)urden  >< (P)robability * (L)oss 



 b. if B > PL then defendant not negligent



 c. if B < PL then defendant is negligent

 
B. Strict Liability 


   1. involves a finding of liability without regard to the 

           negligence of the defendant


   2. may be found where the defendant's conduct involved 

           "abnormally dangerous" or "ultrahazardous" activity 


   3. In Products Liability cases, strict liability may be found if

           the defendant failed to provide adequate warnings of possible 

           harmful effects. 


   4. factors to be considered when deciding if the conduct is 

           abnormally dangerous



 a. high degree of risk of harm



 b. gravity of harm



 c. risk can't be eliminated by exercise of reasonable care



 d. activity is not a manner of common usage



 e. activity is inappropriate to place where it's carried on



 f. value of the activity to the community


   5. advantages of strict liability



 a. polluter can internalize the cost by including as part of 

              the price.



 b. dynamic incentives for "technology-forcing"



 c. loss-spreading: spread the harm done to pollution victim 

              among all of the consumers of a polluting enterprise's 

              products.



 d. eases the judicial burden



 e. moral rights to a healthy environment and just 

              compensation.


   6. Disadvantages of Strict Liability


 a. moral objections to liability without fault



 b. plaintiff may be more able to cheaply reduce pollution 

              damages.



 c. external benefits from polluting activity



 d. the transaction costs of imposing liability.



 e. weakens argument when individuals are not really harmed 

 IV. Causation 


A. In all tort cases the plaintiff must prove that the defendant's 

        conduct was the cause in fact of his or her injury. 


B. Proving that exposure to a toxic substance "caused" a 

        disease such as cancer is difficult because


   1. the lack of scientific knowledge about the causes of cancer

        2. cancer may not develop for twenty or more years after exposure            to the toxic substance. 

  V. Remedies 

A. Availability of Injunctive Relief 


   1. Issuance of an injunction is an equitable remedy, and courts 

           may consider a variety of factors, including the adequacy of 

           monetary damages, in deciding whether to issue an injunction. 


   2. In many jurisdictions, courts will issue injunctive relief to             force a facility to stop polluting if the plaintiff can

           establish that the defendant is committing a continuing tort. 

        3. In cases such as Boomer v. Atlantic Cement Co., courts have 

           balanced the harm to the plaintiff with the utility of the 

           defendant's conduct in determining whether to issue an

           injunction. 


B. Developing Damage Theories 


   1. In many cases it will be difficult for a plaintiff exposed to 

           a cancer causing substance to prove that he or she has

           suffered injury


   2. Include: cancerphobia, increased risk, medical monitoring


C. Waschak v. Moffat

   1. Coal mines emitted gas which caused white painted house to 

           turn black.


   2. Sole cost is to re-pain house with non white changing paint


   3. Court hold based on a negligence theory for the defendant 

           since did not know or should not know.


   4. Dissent: defendant should've known gas would do something.

 VI. Stewert's Opinion of Common Law

A. ripple effect of pollution


B. collective action problem: when stakes for individual plaintiff's          there may not be an incentive to sue and class action is hard to 

        certify


C. need consistency


D. want less reactive system than litigation


E. want participation in advance, protective measures before harm

 Introduction to a 

Regulatory Scheme
  I. Advantages to Regulatory Scheme

A. Non-incremental changes


B. fills gap of common law


C. Administrative Agency's


   1. self-starting: do not need to wait to bring a suit


   2. create regulations which prevent pollution before it happens.


   3. they are specialized which leads to expertise


D. Courts are decentralized while the EPA is centralized and can:


   1. coordinate


   2. ensure consistency across an industry- different courts may 

           come up with different results.

 II. Disadvantages to Regulatory Scheme

A. Tunnel Vision


B. Narrow sense of mission


C. unduly susceptible to political pressure


D. prone to lethargy

III. Techniques to Alter Pollution


A. Command and control regulations which consists of direct 

        requirements on production methods or outputs.


   1. Case-by-case screening which involves some form of licensing 


      system, particular products or projects must receive 

           administrative approval before they may be sold or undertaken.


   2. Standards establish a specific rule of conduct governing all 

           members of a category of products or processes.  They either:


      a. specify particular measures that must be taken to prevent 

              environmental degradation. examples

    

    1). installation of incinerators in apartment buildings



    2). catalytic converters on cars


      b. They can provide a given level of performance that must be 

              achieved


B. pollution charges or taxes which impose a fee upon each unit of

        pollution (hard politically)


C. subsidy approach pays polluters for their efforts at reducing 

        emissions


D. tradeable permits: create a limited number of rights to pollute

        that can be freely traded, by purchase and sale, among sources.  
   1. limits the total amount of pollution

        2. but allows market forces to decide how much each source

           controls its emissions and provides a market incentive for 

           each source to reduce its emissions further.


E. deposit/refund system (like soda cans)


F. Environmental contracting


G. Information Approach: the government dissemination of information          on the extent and impact of pollution affects private behavior.

  V. Jurisdictional Issues: federal versus state control


A. Arguments for decentralization

   1. difference in cost/benefits in different places




i.e. NY v. Utah (( physical economics


   2. difference in values



 a. Mid-west may care more about scenic beauty than urban



 b. areas with high unemployment care less about standards


   3. states are responsive to its citizens


B. Arguments for centralization

   1. scale of economics  ((  research


   2. transboundary spillover ((  up-wind states care less exertion 

           of national power to resolve interstate conflicts


   3. race to bottom



 a. state will compete for industry by lowering standards



 b. all state in the long run will then end up with lower 

              standards




  4. state environmental regulation could be used as a protectionist            means of favoring local producers -- USSC has used the commerce            clause to strike down regulations that discriminate against or 

          impose excessive burdens on interstate commerce.


   5. pollution control is an important national goal which all 

           Americans support.


   6. State government is unduly influence by organized economic 

           interests.


   7. Since we have a national market it would be impossible for 

           products to be developed to meet different state standards.


Clear Air Act
  I. Introduction

A. The Clean Air Act is the primary federal statute regulating the 

        emissions of air pollutants.


B. Structure of the Act


   1. the act is composed of a number of different programs


   2. They include



 a. mobile source requirements



 b. new source performance standards 



 c. programs relating to attainment of NAAQS.



 d. National emission standards for Hazardous Air Pollutants


C. History


   1. the basic structure of the modern act was adopted in the Clean 

 Air Act amendments of 1970 which:


  
 a. required the federal government to establish air quality 

              goals -- NAAQS ((109)


 b. required the state to develop implementation plans to 

              achieve these goals. -- SIP ((111)


 c. expanded federal controls of automobile emissions ((202)


 d. established a program for technology-based controls on new 

              sources of air pollution -- NSPS ((111)


 e. a program for control of hazardous air pollutants -- ((112)

   2. Clean Air Act Amendments of 1977 -- clear goals not being met


      a. Established special requirements for areas that were not 

              achieving air quality standards


      b. Contained new requirements for areas that had air quality 

              better than those standards


   3. Clean Air Act Amendments of 1990

      a. new requirements & compliance deadlines for non-attainment.



 b. new emphasis on use of market forces to control pollution



 c. new programs on sulfur emissions and acid rain



 d. new requirements for control of hazardous air pollutants



 e. new permit program for most sources of air pollution


D. Outline of Major Sections of the Clean Air Act

   1. National Ambient Air Quality Standards (NAAQS)



 a. Section 108: listing of pollutants


    1). requirements for preparation of air quality criteria 

                  describing latest scientific data about health and 

                  environmental effects of certain pollutants



    2). emissions which cause or contribute to air pollution 

                  which may be reasonably be anticipated to endanger

                  public health or welfare.



 b. Section 109: Setting NAAQS


    1). primary: adequate margin of safety to protect public 

                           health -- can't consider cost



    2). secondary: requisite to protect the public welfare from                               any known or anticipated adverse effects.






    as a practical matter can consider costs



 c. Section 110: Requirements for State Implementation Plans



    1). must be approved by the EPA ((110(k))


    2). primary: attainment of NAAQS as expeditiously as 

                  possible; within 3 years of approval of plan

              3). secondary: attainment within a reasonable time


   4. Section 111: New Source Performance Standards -- MACT




best technological system of continuous emission reduction 


which (taking into consideration the cost of achieving 


such emission reduction, any non-air quality health and 


environmental impact and energy requirements) the 


Administrator determines has been adequately demonstrated.


   5. Section 112: Hazardous Air Pollutants (NESHAPs)
   



 a. listing: air pollutants which may cause, or contribute to, 

              an increase in mortality, or an increase in serious

              irreversible, or incapacitating reversible illness.



 b. standard: ample margin of safety to protect public health.


   6. (113: Provisions relating to federal enforcement of CAA.


 a. issue a compliance order



 b. federal court action



 c. administrative penalties



 d. criminal penalties -- if negligent or knowingly


   7. (116: Provisions authorizing states, with some exceptions, to 

                 adopt air pollution control requirements more stringent 

                 than federal requirements.

        8. Section 202: New Motor Vehicles




reduction of HC, CO, and NO of 90% by 1975-76




-possibility of extension

 II. National Ambient Air Quality Standards (NAAQS) and Implementation

listnum "WP List 0" \l 2 General Introduction --- (109 


   1. Primary and Secondary NAAQS


 a. specify the concentrations of pollutants that may be 

              present in the ambient air outside of buildings.

           b. Primary NAAQS: are set at a level which, allowing an ample

    

    margin of safety, are requisite to protect human health and                the environment. [(109(b)(1)]


 c. Secondary NAAQS: set at a level that is adequate to protect  

    public welfare. [(109(b)(2)] Public welfare include variety

              of environmental effects, effects on agriculture, economic

              effects of air pollution and effects on human comfort and

              well being. [(302(h)]


  d. Both specify maximum concentrations of these pollutants 

               that can be present in the air.

   2. EPA has promulgated NAAQS for six air pollutants: ozone,


      particulates, sulfur oxides, carbonmonoxide, nitrogen oxides

           & lead. EPA hasn't added new pollutant to this list since 1978


   3. EPA must publish "criteria documents" for pollutants that 

           satisfy certain conditions specified in [(108(a)].
 
   4. Obligations to develop NAAQS


 a. EPA must issue criteria for a pollutant under (108 if:



    1). emissions at discretion of administrator, will endanger                    public health or welfare

              2). presence of the pollutant in the air comes from

                  "numerous and diverse mobile or stationary sources."



    3). air quality criteria weren't issued before 12/31/70 but                    which Administrator plans to issue air quality criteria

   

 b. Under (109, EPA must NAAQS for every pollutant that has

              been designated a "criteria" pollutant. 



   5. obligations to modify: once every five years, EPA required to 

           review and revise as appropriate.


B. Problem -- setting NAAQS for Sulfur Oxides

   1. have to determine whether standard should be 24 hours, annual

           or other.  The shorter the time standard, the more stringent

           and restrictive because it requires meeting that standard even

           under the worst weather conditions.


   2. In order to decide look at nature of health effects -- short 

           term exposure to high concentrations or are they the result of             long term exposure to lower levels.


   3. There are good arguments for different standards according to 

           region b/c the already clean places we might want to keep

           cleaner.  Nonuniform controls also allow places to have areas

           of high development where they will tolerate air pollution and

           areas of low development where they do not want any.


C. Judicial Review of Ambient Standards

        1. Lead Industries Association v. EPA


 a. The EPA cannot consider the cost of achieving an NAAQS when                it establishes a standard.  Reasons can't consider cost:



    1). variables hard to pin down



    2). to complicated unreasonable delays



    3). do not want to bring in politics


      b. Margin of Safety In establishing primary NAAQS for lead,  

    EPA at many points in its calculations, used "conservative"

              estimates that tended to increase the stringency of the

              final standards.


   2. Listing of Air Pollutants --  NRDC v. Train
           a. Congress established process whereby EPA would periodically                review and update the list of air pollutants for which

              NAAQS's were required.


 b. the court ordered the EPA to issue criteria for lead



 c. Decisions based on the fact that EPA had previously made 

              specific findings -- lead met factors listed in (108(a)(1)



 c. In the absence of such specific determination by EPA, 

              the decision to issue a criteria is discretionary with EPA.


    3. Approach to Judicial review



  a. determine the scope of agency's statutory authority



  b. review to see if they abused the discretion 

D. State Implementation Plans (SIPs) 


   1. States are required to develop SIPs which contain a variety of             provisions.  Among these are sufficient limits on emission of

           pollutants that ensure that air quality doesn't violate NAAQS.



 [(110(a)(1)]

   2. States are free to choose restrictions unless non-attainment 

           or prevention of significant deteriation.


   3. SIPs must be submitted to EPA for review and approval. If a 

           state SIP does not meet the requirements of the CAA, EPA can 

           reject the SIP and publish its own Federal Implementation Plan             ("FIP"). [(110(c)]
        4. EPA has several sanctions available that it can impose on 

           states that fail to submit an approveable SIP. 

        5. When EPA approves a SIP, it promulgates the SIP as a federal

           regulation. Once approved, a SIP remains federally enforceable

           unless both the State and EPA approve a change. 


   6. Congress likes to rely on state to develop plans in order to 

           share political pain


   7. Role of cost and feasibility



 a. during federal approval: EPA has no authority to reject 

              state SIP which weren't technology or economically feasible



 b. during development of SIP: as long as combination of 

              restrictions assure NAAQS, state may consider cost and

              feasibility



 c. after SIP under state law: some state law restrict 

              challenges on costs, variances allowed in others



 d. delayed compliance orders available to sources not meeting 

              SIP [(113(a)]; not for more than one year



 e. Courts have authority to issue injunctions requiring 

              compliance [(113(b)]

   8. Union Electric Company v. EPA


 a. company sought to challenge EPA's approval of Missouri SIP

              on grounds that the applicable SIP requirements were not

              technologically or economically achievable.



 b. The USSC held that the EPA does not have authority to 

              reject a state SIP on these grounds.



 c. Decision was based on legislative history which showed that

              Congress contemplated that some sources would be forced to

              close in order for a state to achieve the NAAQS.



 d. (116 of CAA authorizes states, w/ some exceptions, to adopt

              more stringent provisions than are required by the CAA.



 e. States aren't prohibited by CAA from adopting stringent and

              costly requirements.

III. Technology-Based Standards


A. Technology-Forcing

   1. the 1970 clean-air amendments were designed to have major 

           technology-forcing incentives.


   2. Can be understood in several senses



 a. if control technology is available, then governmental 

              policy is to provide adequate incentives for polluters to

              expend monies necessary to install technology.



 b. if control technology is not available then



    1). adopt technology from another industry



    2). necessary to engage in research and development of 

                  new technology.


B. New Source Performance Standards --- (111

   1. EPA promulgates limitations on amount of air pollutants that 

           may be emitted by new or modified stationary sources of

           pollutants. 


   2. Existing sources which don't change their production process 

           or modernize their equipment may avoid imposition of these 

           requirement.


   3. These "New Source Performance Standards" ("NSPS") are 

           technology‑based standards that must be met by every new

           source within a given industry. Establishment of NSPS under

           the CAA is similar to the establishment of technology‑based 

           limits in the Clean Water Act. 


   4. National Technology-Based Emission Limits



 a. NSPS are technology-based emission limits that place 

              restrictions on the quantities or concentrations of air

              pollutants that a source may emit.



 b. (111(a)(1) the EPA must consider factors such as cost and 

              achievability in determining what constitutes NSPS.


   5. Newly Constructed Facilities: are subject to NSPS if the

           source is constructed after EPA has proposed an NSPS for the

           industry. [(111(a)(2)]

   6. Modified Existing Facilities and the Bubble Rule 



 Modified stationary sources are subject to NSPS if the

           modification results in the emission of any new pollutant or

           the increased emission of any existing pollutant. [(111(a)(4)]

   7. stationary source: Section 111 defines as any "building,      

            structure, or facility" that may emit pollutants. 



 a. NSPS might classify individual pieces of equipment within

              facility as a source. In that case, any change in equipment

              could subject the facility to NSPS requirements. 



 b. Alternatively NSPS might treat entire facility, rather than

              each piece of equipment, as the source. Known as a "bubble"                rule because the entire facility is treated as if it were

              under a giant bubble with only one smokestack. 


   8. Rational for technology-standards in NSPS


 a. keeps areas with good quality control from getting bad



 b. limits attractiveness of new plants to goto clean states.


   9. National Lime Association v. EPA


 a. Issue presented of adequacy of EPA's test data on which the                industry standards are based.



 b. problem in this case was that the test plants that EPA used                to gather data did not reflect industry.



 c. standard EPA promulgated can not be met on a regular basis



 d. EPA can re-set same standards if have facts to support it.

 IV. Emission Limitations on New Automobiles


A. Statute

        1. (202 -- emission for new vehicals or new motor vehicle

                   engines; phase I, phase II standards


   2. (203 -- Various Prohibitions


   3. (205 -- Penalties assessed ($25,000 civil penalty)


   4. (206 -- motor vehicle and motor vehicle engine compliance

                   testing and certification


   5. (207 -- warranty that free from defects


   6. (209 -- Preemption provision, no State can have stricter 

                   standards than CA, but can waive into CA standards

 
   7. (211 -- Regulation of fuels: requirements for lead-free 

                   gasoline and use of reformulated gasoline & oxygenated                     (for CO) in certain areas not meeting NAAQS


B. Extension granted if "essential to public interest." "good 

        faith," effective control not available, and National Academy of

        Science studies agree.

  V. National Emission Standards for Hazardous Air Pollutants (NESHAPs)

A. NESHAPs Prior to the 1990 Amendments

   1. gave EPA authority to develop nationally applicable 

           limitations on hazardous air pollutants "ample margin of 

           safety"


   2. NRDC v. EPA 



 a. DC Circuit interpreted (112 to require EPA to make an  

              initial determination of "safe" level of emissions.



 b. Safe does not mean risk-free



 c. EPA has discretion to define a level of emissions that 

              constituted an acceptable level of risk.



 d. EPA can't consider cost when defining this safe level



 e. After EPA has defined a safe level, the agency could 

              further tighten the standard to reflect "ample margin" of

              safety, at this point EPA can consider cost.


B. NESHAPs After the 1990 Amendments -- (112 


   1. EPA must first promulgate technology‑based limits on hazardous             air pollutants for specific groups of industrial sources.

           These limits are based on "Maximum Achievable Control

           Technology" ("MACT").

   2. Later, EPA is required to determine whether additional, more

           stringent limitations are necessary to protect human health.

           These limitations must be met regardless of where the source 

           is located. 


C. Scope of the program

   1. (112(b) establishes a list of 189 Pollutants designated as 

           hazardous air pollutants (HAPs); EPA can add or take off from 

           this list.


   2. MACT applies to new and existing major sources [(112(a)(1)]



 a. these are promulgated by the EPA and are national standards                that apply to categories of industrial sources.



 b. In determining MACT standards EPA must establish                         limitations on the emissions of hazardous air pollutants 

              that require the "maximum degree of reduction" that EPA 

              determines is achievable (112(d)(2)


    1). Must consider cost



    2). availability of control technology



 c. May have different standards for new and existing standards


   3. areas sources -- nonmajor stationary sources own requirements


   3. Compliance Requirements (112(i) must be with MACT


 a. new & modified sources to comply before begin operation



 b. existing sources must comply by a specified date



 c. (115(i)(5) early reduction extension: existing source that 

              reduces emissions of HAPs by 90% or more may be given extra

              6 years to comply with final MACT

 VI. Problems of Growth and Non-attainment

A. Background

   1. The statute was based on the assumption that states would 

           adopt the restrictions necessary to achieve the NAAQS by 1977.


   2. difficult for EPA to handel areas that have not attained NAAQS



 a. any approach would affect the ability of new sources to 

              locate in non-attainment areas.  EPA developed a regulatory                program which allowed new sources to be located in non-

              attainment area, if met stringent "offset" requirements.

 

 b. States had already imposed cheap and easy requirements any 

              additional restrictions would be politically controversial.


   3. Sierra Club v. Ruckelshaus (1973) -- Created PSD 



 a. Π claimed Administrator violated a non-discretionary duty.



 b. The Court held that there is a requirement for the 

              administrator to approve plans that only prevent against 

              significant deterioration of the existing clean areas.



 c. Why would courts impose more limits on clean states?



    1). if they do not control now down the road will cost more



    2). in setting the standard administrator was aware that 

                  states with a lot of pollution may not be able to meet 

                  the lower NAAQS but even this would be more desirable 

                  for states with little pollution.


   4. Prevention of Significant Deterioration (PSD) Justifications


 a. really want more NAAQS



 b. do not want to shift pollution from dirty states to clean 

              states



 c. political failure at state level; federal government knows 

              best interest better



 d. maintain tourism, low industrial development 


   5. Congress in the 1977 amendments codified the Courts approach.             The new provisions, referred to as Prevention of Significant

           Deterioration (PSD) and visibility protection, are contained 

 in ((160-169A.


 a. (161 PSD's have to be part of states SIP



 b. (162 classification of different areas; class I allowing 

              very small increments of pollution above historic baseline,                class II, class III up to NAAQS; ability to reclassify [a 

              zoning approach]


 c. CAA (164 Area redesignation; CAA (165 New sources have to

              have to best available control technology (BACT)



    1). NSPS - BAT (set by EPA in (111, national uniform basis 

                              for all new sources)



    2). PSD - BACT (maximum level of control, higher level of 

                  control than BAT; by states from SIP authority, case by

                  case determination; higher than BAT in clean-air areas 

                  because of limited increments).



 d. (163 specifies that each class can be degraded by varying 

              "increments" from its "baseline" air quality conditions


   6. CAA (169(a) for federal park and other scenic areas



 a. Class 1 areas -- BART (Best available retrofit technology)



 b. Grand Canyon one example



 c. used infrequently 


   7. Congress extended the latest compliance date for non-

           attainment areas to 1987. 


   8. States failed to meet again and congress passed the 1990 

           amendments, generally same requirements as the 1977 

           amendments.  Congress has adopted specific new program

           requirements for areas that are non-attainment for ozone and 

           certain pollutants.


B. General program requirements: Section 172 contains the general  

        SIP requirements for non-attainment areas.


   1. (172 (a)(2) attainment deadlines: New non-attainment areas 

           must achieve compliance with primary NAAQS for non-attainment

           pollutants as expeditiously as practicable but no later than 

           5 years         


   2. (172(c)(2) Reasonable Further Progress: states must make a

           reasonable progress towards achieving compliance.


   3. (172(c)(1) RACT: All SIPS must impose "reasonably available 

           control technology" (RACT) and "reasonably available control

           measures" (RACM) 


   4. (173 Non-attainment permit program: All New or modified

           stationary sources must obtain a permit and satisfy stringent 

           conditions prior to operation.  Must do both:


      listnum "WP List 0" \l 4 Offsets: The source must "offset" its new emissions by a

              greater reduction of existing emissions. This results in a 

              net reduction of pollutants in the region. 



 listnum "WP List 0" \l 4 LAER: The source must meet an emission limitation known as 

              "Lowest Achievable Emission Rate" ("LAER"). 


C. Ozone Non‑attainment Requirements 


   1. In the 1990 amendments to the CAA, Congress established new 

           requirements for areas that were non‑attainment for ozone. 


   2. CAA now classifies ozone non‑attainment areas as either 

           marginal, moderate, serious, severe, or extreme. ((181) 


   3. Each of these classifications has its own date by which the

           NAAQS for ozone must be attained, and there are progressively

           more stringent requirements that apply in each of these

           classifications. ((182)
VII. Enforcement


A. Government -- (113

   1. civil actions


   2. administrative penalties


   3. criminal penalties


B. Citizen Suits -- (304(a)
VIII. Incentive-Based Approaches


A. Overview


   1. Best Available Technology


 a. Advantages



    1). limits enforcement by Administrator



    2). avoids the complexity of determining what the safe 

                  level of pollution is



    3). it will reduce pollution -- substantial progress as a 

                  first cut it will work well.



 b. Disadvantages


    1). try to make tighter over time to maintain quality with 

                  growth of new sources.



    2). regulations need to get more detailed



    3). lack of flexibility, rigidity different technology may 

                  be more effective in different areas.



    4). sometimes difficult to meet different guidelines


   2. Economists urged that econ. incentives be given major role

           in controlling pollution through imposition of effluent                  charges


B. Taxes 


   1. Pure taxing methods



 a. set level of tax equal to the social cost; the problem is 

              evaluating social costs, license to pollute, non-linearity

              of damages (high concentration in location and time)



 b. pick target as the amount you want pollution to be and then

              set tax level to achieve specified reduction; (problems- no

              assurance pass cost-benefit; do not know marginal cost

              curves, monitoring, political 


   1. Advantages with taxes



 a. during early years lots of gains but MC increases over time                leads to interests in economic incentives.



 b. due to size of the U.S. problems are more acute



 c. how the tax system overall decrease pollution?





cost of goods will include not only the cost of 



abatement but residual pollution as well.

        2. Problems with taxes

      a. assuming everyone is an optimizer, some may find it easier 

              to pay tax; relying on market incentives & large companies                need to make sure taxes are not being paid by a department 

              that has no relation to the department making pollution.


      b. There is a perception that it is OK to make pollution as                 long as you pay for it.


      c. Hot-Spot Problem: everyone may pollute in one specific area



                      could have a temporal feature 


      d. If we want to set tax to clean-up 100 tons; how can we 

              determine what tax should be


      e. Only way to guarantee lowest pollution is to require BAT 



    everyone must give it there best effort


      f. Jurisdictional Problem -- who controls EPA, Treasury which 

                                        congressional agency oversees


      g. Nobody likes taxes


      h. Environmental Groups like the command-control because it                 gives them power in the courts.


C. Tradeable Permits


   1. Allowances allocated in accordance with amounts under existing             command and control regulations; trading allowed.

           a. Initial allocations will be the same as regulation--uniform                controls.  



 b. Mutual self-interest, however, will lead to changing 

              pollution.



 c. competitive market price will be equal to marginal cost of 

              control of control


   2. Auction of Allowances


      a. parties bid for allowances



 b. the market clearing price/ton will be equal to the amount 

              of the tax achieving the reduction


   3. Tradable Permits creates property rights in polluting


 a. start out with distribution; parties will then bargain with                others until reach efficient level



 b. if system works



    1). get certainty of regulatory system



    2). get rid of political problem of tax system 



    3). lower abatement costs for industry



    4). emission level maintained regardless of economic growth


   4. same advantages as taxes with none of the problems



 a. can achieve a desired degree of pollution control and do so                at a least cost.



 b. a transferable permit system can assure that the desired 

              level of emissions will be maintained in the face of 

              industrial growth and price inflation without necessity of 

              further governmental action.


   5. disadvantages to tradeable permits


 a. scarce resources may have hoarding



 b. will the market really develop to limit the transaction 

              costs and allow new entrants



 c. some moral problem of letting people to buy/sell right to 

              pollute.

D. The Emissions Trading Program


   1. bubbles: rule which defines an entire industrial facility as 



 a stationary source rather than each individual source within 

           the facility.  It is called a bubble rule because each all of 

           individual sources within a plant are viewed as if they were

           contained within one big bubble with only one emission outlet.



 a. reallocation of pollutants in a more economic fashion 

              between one plant or between different plants



 b. level of emission allowed remains as a total constant



 c. EPA by regulation approves bubbles without need to rewrite 

              of SIP if:



    1). state keeps track of trades



    2). must continue enforcement



    3). what happens if noncompliance

   2. netting



 a. can avoid the complexity of modified sources if net out the                increases with existing sources



 b. speeds investments in the new sources



 c. add production capacity without increasing pollutants



 d. relying on manufacture to reduce



 e. problems with netting



    1). giving up some margin of pollution control



    2). lose benefit of reducing existing sources

   3. offsets for new sources in non-attainment areas



 a. if new source locates in NAA must obtain mroe than 

              offsetting reduction from sources.


 b. if new source comes into non-attainment only if existing 

              offset for new sources



 c. how different than netting policy



    1). applies to both new and modified sources



    2). developed originally for areas whose air is dirtier                      than ambient standards.


    3). netting merely requires existing emissions to be 

                  lowered by an amount greater than new emissions added.


   4. banking: allows ERCs to banked for future use.


   5. Chevron v. Natural Resources Defense Council


 a. the Supreme Court upheld an EPA regulation which allowed 

              use of a bubble rule in the non-attainment permit program.



 b. this regulation was based on an interpretation of the term 

              "statutory source" as defined in (111(a)(3).



 c. Established a very strong presumption that an agency's 

              interpretation of a statute it administers is correct.


E. Acid Deposition and Sulfur Trading


   1. Background of the Acid Rain Problem



 a. when admissions of sulfur dioxide and nitrous oxides mix 

              w/ moisture in atmosphere they produce acidic precipitation



 b. Acid Rain has adversely affected forests and lakes in the 

              Northeastern states in the U.S. and parts of Canada.


   2. In 1990, Congress established a program to control acid rain.

           Under this program, the total amount of sulfur that may be 

           emitted by certain sources is subject to a federal limitation.


   3. "Allowances" equal to the total allowable emissions are to be

           allocated among these sources. Each allowance is the right to 

           emit one ton of sulfur each year, and these allowances will be             freely saleable among sources. 


D. Ozone Precursor Trading


   1. In the 1990 amendments to the CAA, Congress established new 

           requirements for areas that were non‑attainment for ozone. 


   2. Among other things, CAA now classifies ozone non‑attainment 

           areas as marginal, moderate, serious, severe, or extreme. 


   3. Each of these classifications has its own date by which NAAQS 

           for ozone must be attained, and there are progressively more 

           stringent requirements that apply in each classifications


   4. States in NE U.S. are considering development of an interstate             trading system.


E. Other Examples of Market Incentive Air Pollution Control


   1. The Lead Phase-Down: to provide leaded gasoline producers and 



 importers with additional flexibility in complying with the 

           new limits, the agency issued regulations permitting producers             and importers whose gasoline in 1985 contained less lead per 

           gallon than the applicable standard to "bank" lead contents 

           credits in order to avoid the expiration of their credits and 

           apply them to future requirements.


   2. Chlorfluorocarbon Reduction: both trading and taxes are now 

           tools in the effort to phase out CFCs in order to protect the 

           stratospheric ozone layer.


F. Information Strategies


   1. some information strategies are market-based


   2. consumers concerned about environmental issues may well prefer             products that are less polluting are made by less polluting 

           processes, even if such product cost somewhat more.


G. Stewert comments on economic incentives

   1. best used for fairly dispersed pollutants, larger areas; take 

           advantage of efficiency (like for greenhouse gases and ozone)


   2. environmental contract approach



 a. have inventory of plant and look at emissions 


Clean Water Act
  I. Introduction

A. The United States has developed a complex regulatory regime to 

        improve and protect water quality throughout the nation over the 

        past two decades.


B. The basic structure of the statute was originally adopted in the 

        Federal Water Pollution Control Act Amendments of 1972.


C. Tolerance of foreign materials in water vary generally among 

        different water uses.

 II. Overview of the Clean Water Act


A. General Goals and policies of act



swimable and fishable waters


B. Structure of the Act - programs which deal with control of water


   1. Direct Dischargers - NPDES Point Source Program



 a. every industrial and municipal facility must have a permit                that directly discharges pollutants into streams, lakes or 

              the ocean. (301(a)


 b. the permit is called "National Pollutant Discharge 

              Elimination System" or "NPDES" permit.



 c. The permit generally contains limitations on the quantity 

              or concentration of pollutants that the facility can 

              discharge.


   2. Indirect Dischargers - Pretreatment Program


 a. Facilities that discharge their wastes down a sewer to be 

              treated by a municipal sewage treatment facility are called                "indirect discharges."



 b. They are required to meet "pretreatment" requirements that 

              apply to the wastes they put in the sewer. (307(b)

   3. Non-point Sources -- Areawide Controls


 a. Agriculture runoff or runoff from city streets, is neither 

              discharged by point sources nor put down a sewer.



 b. There is almost no effective regulatory controls for this 

              type of pollution under the CWA.


   4. Dredge and Fill Program



(404 of the CWA establishes a separate national permit 


program for construction that results in dredging or 


filling of "wetlands."


   5. Oil Spill Program



(311 contains provisions relating to reporting and cleanup 


of spills of oil & hazardous substances to navigable water


B. History

   1. 1972 Act establishes 2 of major elements of existing statute.



 a. national permit program



 b. requirement that industrial dischargers meet progressively 

              more stringent technology based limits.


   2. 1977 created "Best Conventional Technology" ("BCT") limitation             on industrial discharges.


C. NPDES Permit Program

   1. The permit will typically contain limits on the quantities of 

           pollutants that can be discharged.



 a. "technology based" limits based on what pollution control 

              technology available.

 

 b. "water quality standards-based" limits set to ensure your 

              discharge will not violate state water quality standards.


   2. SCOPE -- (301(a) prohibits the "discharge of pollutants" 

 



 unless authorized by permit.  a discharge of pollutants 

           (502(12) "addition of any pollutant from a "point source" into             navigable waters 



 a. addition of any pollutant -- (502(6) 



    1). pollutant is broadly defined by CWA to include almost

                  any physical substance and even non-physical substances                    such as heat.



    2). there is no requirement that the pollutant cause 

                  adverse environmental effects.

 

    3). the pollutant must be added to the water



 b. from a "point source" -- (502(14)


        defined as "any discernable, confined and discrete 



        conveyance," including such things as pipes or ditches.



 c. into navigable waters -- (502(7)


    1). include "waters of U.S., including territorial seas." 



    2). The territorial seas include water 3 miles from shore.



    3). any water Congress has authority to regulate including 

                  "intermittent streams."



    4). "wetlands" are navigable waters & required permit- (404

   3. permits are good for 5 years but they can be renewed

III. Imposition of conditions of NPDES Program

A. types of condition


   1. most important are effluent limitations: limits on quantities 

           or concentrations of pollutants facility can discharge


   2. also can require facility to test discharge in discharge 

           monitoring report


B. Sources of Authority


   1. technology based limits (301(b)

   2. water-quality standards-based limits (301(b)(1)(C)

   3. Ocean discharge ((403) toxic effluent standards

 IV. Technology-Based Approaches of the Clean Water Act 

A. All industrial point sources must meet technology‑based limits.

     B. These limits are usually national limitations, promulgated by 

        EPA, that are established for specific industrial categories. 


C. They are based on EPA's assessment of the cost and availability

        of pollution control technology. 


D. Phase I: BPT -- Best Practicable Technology limits were to have 

        been met by all existing industrial sources by 1977. BPT applies 

        to all pollutants. except toxics which are always BAT 


E. Phase 2: were to be met by existing industrial sources by 1989


   1. BCT -- Best Conventional Technology ("BCT") (301(b)(1)(A) 


 a. BCT limits apply only to a limited group of "conventional" 

              pollutants. BCT limits may fall somewhere between BPT and 

              BAT in stringency. 



 b. conventional pollutants: include non-toxic pollutants, with               well understood environmental effects, that have been the

              focus of traditional water pollution control efforts.  The

              list of conventional pollutants include biological oxygen

              demanding pollutants ("BOD"), suspended solids, fecal

              coliform, pH. (304(a)(4)

   2. BAT -- Best Available Technology ("BAT") (301(b)(2)(A),(C-F)


 b. BAT applies to a designated group of "toxic pollutants" and

              to all "non‑toxic non‑conventional" pollutants. 

           c. Certain variances are not available from BAT that is set 

              for toxic pollutants. 

           d. They are the most stringent technology‑based limit that 

              apply to existing sources. 


F. Sources Covered

   1. existing sources


 a. all are subject in phase two of either BCT or BAT



 b. exception for POTWs



 c. typically based on "end of pipe" rather than industrial 

              process.


   2. NSPS -- New Source Performance Standards ("NSPS") 


      a. NSPS are subject to different and potentially more 

              stringent, technology-based requirement than existing

              sources. These are known as "Best Available Demonstrated 

              Technology" (BDT)
 

 b. New Source limits could be more stringent since newly 

              constructed facilities can "design" pollution control into

              their process.



 c. A new source is defined as a facility that commences 

              construction after EPA proposes a new source performance

              standard [(306(a)(2)]

   3. POTWS: Municipal sewage treatment plants (called Publicly

           Owned Treatment Works or "POTWs") are subject to a minimum 

           technology‑based limit called secondary treatment.
           (301(b)(1)(B)

G. Development of national technology-based standards

   1. National or case by case

      a. If EPA has not promulgated national limits, permit writers                may develop limits on a case‑by‑case basis using best 

              professional judgement

           b. In E.I du Pont v. Train the Supreme Court reject

              industries argument that these guidelines were to be used

              in setting-limits on a case-by-case basis, in each NPDES

              permit and held that EPA could establish binding,

              nationally applicable effluent limitation guidelines


   2. Factors include total cost of application to benefits, age of 

           equipment, process employed, engineering aspects, non-water

           environmental impacts American Meat Institute v. EPA

H. Role of Cost

   1. In general, EPA required to consider cost to industry as a 

           whole (not to individual)


   2. for BPT and BCT (see BL 80)

           a. for BPT, EPA required to "compare" costs of pollution 

              reduction with benefits.  [(304(b)(1)(B)]


 b. for BAT required to "consider" costs [(304(b)(2)(B)]


 c. Courts upheld EPA's refusal to consider receiving water 

              quality in BPT Weyerhaeuser v. Costle


 d. Existing, high-cost services must conform to BPT or shut 

              down EPA v. National Crushed Stone; what to do to avoid

              shutdown?



    1). EPA can sub-categorize industry



    2). delayed compliance if can show will come into 

                  compliance



    3). variances


   3. BCT (conventional pollutants) [(304(b)(4)(B)]



 a. compare reasonableness of relationship of costs of 

              pollution reduction with effluent benefits



 b. compare costs and levels of reduction by industry with 

              costs and level of reductions by POTWs



 c. need to use both "cost effective test" and POTW cost 

              comparison. American Paper Institute v. EPA

   4. Judicial Review


 a. Rybachek BPT cost negligible, BAT higher standard



 b. Weyerhaeuser BPT balancing, BAT merely consideration



 c. Appalachian power closest review of cost analysis



    1). court says EPA does not need to determine if benefits 

                  are reasonable in terms of economic cost



    2). do not do in dollar terms, but in environmental 

                  ecological terms [very hard to do]


I. Variances from Technology‑Based Limits 


   1. the "fundamentally different factors" ("FDF") variance 



 a. for BAT and BCT (301(n)



 b. facility must demonstrate that it's different w/ respect to                factors relevant in establishing effluent guidelines, other

              than cost (process age, suitability of control technology)



 c. du pont variance required



 d. National Crushed Stone costs not a basis for BPT



 e. Chemical Manufacturers Assoc. v. NRDC FDF variances 

              available for toxic pollutants despite (301(1)

   2. "cost" variance in (301(c): facility may be eligible for 

           variance from some BAT limits based on showing national number

           beyond economic capacity.  no toxics 


   3. water quality variance in (301(g) for some BAT limits, show 

           less stringent limits will not interfere with certain

           acceptable water quality conditions.


   4. toxic pollutants: prohibited except for FDF (Chemical                    Manufacturers) codified in (301(n)

   5. "thermal" variance in (316. 


   6. Additionally, persons who violated technology‑based limits in

           their NPDES permit may, in some cases, assert an "upset"

           defense if they can show that the violation of their permit 

           occurred for reasons beyond their reasonable control. 


   7. Delayed Compliance



 a. must show eventual compliance



 b. if no eventual compliance, then must shut down.

  V. Control of Non-Point Sources

A. In General

   1. over 1/2 of water pollution is from nonpoint sources


   2. why didn't congress regulate nonpoint sources -- 

           administratively and political realities



 a. administratively: a lot of varieties



 b. politically: agriculture has strong lobby, urban runoff- is                usually in the zoning and land use regulation jurisdiction

              which has historically been a local problem.


B. trading system

   1. easier to monitor


   2. would have to be adjusted based on water usage


   3. only possible to extent that reduction beyond technology 

           needed.


   4. trading between PS and NPS all burden falls on PS


   5. reduction beyond technology based could be passed off to NPS


   6. a lot harder to monitor NPS but no political problems with 

           requiring farmers to reduce b/c they get money to reduce.


C. River Basin Management System

   1. no-one size fits all


   2. include both PS and NPS


   3. Problems



 a. how to establish authority



 b. who has jurisdiction



 c. competitive concerns states w/ more water

 VI. Role of EPA

A. (303(c): review and revise water quality standards from time to 

                 time (at least once each three years)


B. Permit issuance


   1. federal or state


 a. EPA initially required to issue all NPDES permits. (402(a).


 b. EPA can delegate permit if state adopts permit program

              substantially equivalent. (402(b). (3/4 of states delegated

              authority)



 c. EPA has veto authority over state standards.  If "outside

              the guideline and requirements." (402(d) see Mississippi                 Committee on Natural Resource v. Costle


 d. Why delegate to states?  Factor of human health effects in 

              air more important than water.


   2. Can give individual or general permits

VII. The Quality-Based Approach of the CWA 


A. States are required to establish "Water Quality Standards" for

        all bodies of water within the state. 


B. Water quality standards include 

        1. a designated use 


   2. criteria and 

        3. an anti-degradation requirement.


C. NPDES permits must contain limits that are stringent enough to 

        ensure that the water quality standards are not violated. 


D. Developing water quality standards and translating them into 

        specific effluent limits involves a number of complex steps. 


E. In 1987, Congress added (304(l) to the CWA. (304(l) requires

        states to list waters that aren't meeting water quality standards

        and to identify sources that are contributing to the problem. 


F. Individual control strategies must be developed for each

        identified source that contain restrictions to ensure that water 

        quality standards are met. 

VIII. Interstate Spillovers

A. Clean Water Act

   1. (301(b)(1)(C) requires that NPDES permits contain effluent 

           limits necessary to comply with applicable states water

           quality standards.


   2. EPA regulations provide that an NPDES permit may not be issued             if it cannot ensure compliance with water quality standards of             all affected states.


   3. Dischargers in one state are subject to more stringent limits 

           if their discharge will cause a violation of the water quality             standards of a downstream state.


   4. Arkansas v. Oklahoma, the USSC upheld EPA's authority to 

           require that an NPDES permit contain limits necessary to 

           ensure that the water quality standards in a downstream state 

           were not violated.


B. Common Law

   1. Persons in one state who are injured by discharges originating             in another state maybe able to bring a tort action against 

           another the discharger.


   2. In a series of decisions, the Supreme Court has clarified the 

           role of common law in interstate pollution.


   3. In Milwaukee v. Illinois, the court held state common law, 

           rather than federal common law will govern any nuisance action             claiming interstate pollution.


   4. In International Paper v. Oiellette, the court held the common             law of the state in which the discharge originates, rather 

           than the common law of the affected downstream state will 

           govern the nuisance action. 

 IX. Enforcement 


A. Government Enforcement


   1. Civil Penalties


persons who violate the requirements of CWA, including discharging without a permit or discharging in violation of a permit, are subject to civil penalties of up to $25,000 per day for each violation (309(b),(d)

   2. Administrative Penalties


 a. In 1987 Amendments to the CWA, Congress gave EPA the 

              authority to impose "administrative penalties." (309(g).  

 b. EPA may impose these penalties without going to court.  



 c. After seeking review within EPA of the decision to impose 

              administrative penalties, alleged violators may seek 

              judicial review of EPA's imposition of administrative

              penalties.


   3. Criminal Penalties

      a. authorizes criminal prosecution in federal district courts

              for certain "negligent" or "knowing" violations of the act.

              (309(c)(1)-(2)


 b. Statute authorizes criminal prosecution for "knowing 



    endangerment" where a person knowingly violates the CWA and

              knows that he places another person in imminent danger of

              death or serious bodily harm (309(c)(3).


 c. Penalties for criminal violations include substantial fines                and imprisonment.


B. Citizen Suits

   1. Under (505(a)(1), citizens may bring a civil action in federal  

 district court against persons (including the federal 



 government) who are alleged to be in violation of an effluent 



 standard or limitation or an order issued by Administration



 EPA (505(a)(10)

   2. Standing


 a. Having an interest which is or may be adversely affected 

              (some say if only potentially affected or not within zone

              of interests --competitors). [(505(g)]


 b. Some courts have held that certain plaintiffs do not have 

              standing if they are only potentially affected by the 

              discharge or if their interest is not within the zone of 

              interests protected by the CWA.


   3. Notice


 a. (505 requires that the citizens provide notice to the 



    alleged violator, EPA, and the state in which the alleged 



    violation occurs more than sixty days before filing suit 


    (505(b).



 b. USSC court has held that federal courts do not have 



    jurisdiction to hear citizen suits if the notice 



    requirement is not met.


   5. Government Prosecution
a citizen suit may not be brought if EPA or the state has commenced and is diligently prosecuting" an action against the alleged violator. (505(b)(1)(B)

   6. Past Violations -- Gwaltney of Smithfield Ltd v. Chesapeake 







Bay Foundation


 a. Section 505 authorizes citizens suits against persons who 

              are "in violation" of the Act.



 b. the Supreme Court held that given the language of (505, and 

    for certain other reasons, courts have jurisdiction to hear                citizen suits only if the alleged violator is currently in 

              violation of the Act.



 c. Cannot bring suits for "wholly past" violations



 d. A violation may not be wholly past if there are series or 



    pattern of past violations that indicate the likelihood



    that violations will occur in the future.



 e. Plaintiff need only make good faith allegations of 



    continuing violations to withstand a motion to dismiss for 

    failure to state a claim.


   7. Remedies


 a. Citizens may only seek civil penalties (which are paid to 



    the federal government) or an injunction.



 b. Citizens may not recover for personal injury or property 

              damage in a citizen suit under section 505. -- sue under

              tort



 c. (505 authorizes the court to award attorney's fees to 



    "prevailing or substantially prevailing" parties.


Resource Conservation Recovery 


Act ("RCRA")
  I. Introduction

A. The Resource Conservation and Recovery Act is the primary federal          statute regulating the management of hazardous waste. 


B. Structure of RCRA -- Hazardous Wastes - Subtitle C

   1. contains the statutory provisions that regulate disposal of

           hazardous wastes.


   2. sets up a so-called "cradle to grave" system which regulates

           hazardous waste from the point at which it is generated to the

           point of its disposal.


C. History

   1. RCRA was adopted in 1976 as an amendment to the Solid Waste 

           Disposal Act.


   2. Congress adopted major amendments to RCRA in 1984.  These 



 include, among others, the "land ban." "corrective action," 



 and minimum technology requirements for hazardous waste 



 disposal facilities.

 II. The Hazardous Waste Regulatory System 


A. Basic Structure

   1. RCRA is frequently described as being a "cradle to grave" 

           system for regulating hazardous waste.


   2. contains separate requirements applicable to generators,

           transporters and "treatment, storage, and disposal

           facilities." ("TSDFs"). 


   3. Subtitle C has two major mechanisms for ensuring the proper 

           disposal of hazardous waste. 



 a. Manifest -- (3002(a)(5) 



    1). must accompany all shipments of hazardous waste. 



    2). The manifest is prepared and signed by the generator,

                  and then signed by the transporter and disposal site. 



    3). If the generator does not receive a signed copy of the 

                  manifest from the disposal site within 45 days, the 

                  generator must notify EPA. 



    4). This is intended to ensure that the transporter does 

                  not illegally dispose of the waste. 



 b. TSDF Permits -- (3005(a)


    1). All facilities that "treat, store or dispose" of

                  hazardous waste must have a RCRA permit. 



    2). Facilities must meet certain stringent conditions 

                  before they may receive a permit. 


listnum "WP List 0" \l 2 Definition of Hazardous Waste 


   1. Only hazardous wastes are subject to the Subtitle C regulatory  
      program. 


   2. To determine if a material is a hazardous waste, a generator

           must (1) determine if it is a solid waste, and (2) determine

           if the solid waste meets the regulatory definition of

           hazardous waste. 



 a. Definition of Solid Waste (1004(27), EPA regulations 

Under EPA regulations, a material is a solid waste if it is 1) abandoned, 2) recycled, or 3) classified by EPA as inherently waste‑like. EPA has promulgated a complex regulation that defines which materials are wastes when recycled. 



    1). differences between recycled and discarded
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    2). Exclusions: domestic sewage, NPDES point source 

                               discharges



 b. Definition of Hazardous Waste -- A material that meets the 



    definition of solid waste is classified as a hazardous 

    

    waste if (1004(5), (3001(a-b)


    1). it is a "listed" waste or 





A listed hazardous waste is waste that is on specific 



lists of hazardous wastes promulgated by EPA.



    2). it is a characteristic waste.  

                   a). A characteristic hazardous waste is a waste that

                       exhibits any 1 of 4 characteristics( ignitability,

                       reactivity, corrosivity, or toxicity. 




   b). a characteristic waste can lose its hazardousness



 c. Mixture, Derived‑From and Contained‑In Rules 



    1). EPA has also published rules that determine whether 

                   mixtures of hazardous and non‑hazardous waste are 

                   classified as hazardous (the mixture rule), 



    2). whether residues from treatment of hazardous waste are 

                   classified as hazardous (derived‑from rule) & whether

                   groundwater & soil contaminated w/ hazardous waste are

                   classified as hazardous (contained‑in interpretation). 



 d. exclusions of hazardous wastes


    1). household hazardous waste (3001(i)


    2). mining wastes and oil and gas exploration and 

                   production wastes (3001(b)(2)(3)



 e. variances


    1). from solid waste, 40 CFR (260.30, cases by case basis 

                  for some recycled materials



    2). standards for variances, 40 CFR (260.31



   a). speculative accumulation with demonstration that 

                      sufficient amounts would be recycled.




   b). materials reclaimed and reused as feed stock 

                      within original process




   c). reclaimed material needing further reclamation if 

                      material is commodity like


C. Generator Requirements -- (3002(a) 


   1. Generators of hazardous waste do not need to obtain a permit, 

           but, among other things, they must 



 a. determine whether they have generated hazardous waste, 



 b. obtain an EPA I.D. number



 c. properly prepare and transport hazardous wastes for

              off‑site disposal or treatment using a manifest, 



 d. store hazardous wastes on site for no more than 90 days in 

              most cases. 


   2. Facilities that generate less than 100 kilograms of hazardous

           waste per month are called "conditionally exempt small 

           quantity generators" and are largely exempt from Subtitle C 

           requirements. (3001(a)(4)

D. Transporter Requirements -- (3003(a): Transporters of hazardous

        waste do not need to obtain a permit, but, among other things,

        they must:

        1. obtain an EPA I.D. number

        2. only transport properly packaged and labelled hazardous waste 

           that has a manifest 

        3. and deliver the hazardous waste only to a permitted TSDF

           identified on the manifest. 


E. Treatment, Storage and Disposal Facilities -- (3004 


   1. Facilities that treat, store or dispose of hazardous waste

           must obtain a RCRA permit. (3005(a)


a. federal or state issuance through delegation (3006



b. final and interim status: existing facilities get interim 

              status, (3005(e), and submit application for final permit.

        2. The permits are issued either by EPA or states with approved 

           permit programs. 


   3. To obtain a permit, a TSDF must meet certain conditions

           including (3004(a)
           a. minimum technical standards (such as liners for landfills

              or proper equipment for incinerators), (3004(o)
           b. groundwater monitoring requirements for landfills

           c. financial responsibility requirements 

           d. plans to close and maintain the site after closure. 


   4. Facilities that are subject to permit requirements can also be

           required to undertake "corrective action" to cleanup areas 

           on‑site containing hazardous waste or constituents.  Included 

           in permit (3004(u) or issued by EPA (3008(h) 


F. Land Ban -- (3004(d)-(k) 


   1. Not absolute prohibition: may be disposed on land if "no 

           migration" or treated to BDAT limits and the send to RCRA 

           landfill


   2. no migration, (3004(d)(1)


 a. guarantee its going to stay, that is not seep ( impossible



 b. Congress included as a means of applying pressure on 

               industry to apply pressure on EPA to issue pre-treatment

               guidelines, because without them can't dispose with

               migration clause.


   3. pretreatment to BDAT levels, (3004(m)

      a. Hazardous Waste Treatment Council v. EPA


   1). court upheld EPA's "technology-based" approach



   2). Court concluded that EPA's construction of the statute, 

       even though it might require treatment below levels 



       necessary to protect environment, wasn't unreasonable 

    

       given the uncertainties associated with risk assessment.



   3). It further concluded that requiring use of the best 



       technology was consistent with the statute's requirement                    to "minimize" threats from hazardous constituents.



 b. treatment to below characteristic levels: land ban applies 

               to some wastes no longer meet hazardous.  Upheld in

               Chemical Waste Management v. EPA

G. Exports of Hazardous Wastes

   1. not prohibited, but need "informed consent" (3017

   2. interstate movement not addressed


   3. Philadelphia v. N.J., used commerce clause analysis

III. Enforcement 


A. RCRA allows enforcement actions for violation of its requirements          both by the government and by citizens. 


B. Government Action

   1. compliance order, (3008(a)

   2. civil penalty up to $25,000 a day for violating order (3008(c)

   3. criminal penalty for "knowing" violations (3008(g)

   4. injunction or ordered cleanup if release, (3008(h)

C. (7002 Citizen Suits


   1. must give notice (7002(a)(1)(A) 

        2. against certain persons causing or contributing to an

           "imminent and substantial endangerment" from solid or 

           hazardous waste. (7002(a)(1)(B)
 IV. Criticism of RCRA

A. requires of over detoxification by requiring extensive 

        pretreatment and then still requiring that the residues still be

        treated as hazardous waste.


B. Underregulation of the great majority of wastes falling outside 

        the scope of RCRA subtitle C program


C. use of economic systems might work; major problem is enforcement


D. Stewert favors positive return systems (like drink containers) 

        get money back when safely dispose of waste, economic incentives


CERCLA

  I. Introduction

A. The Comprehensive Environmental Response Compensation and 

        Liability Act (CERCLA) is the primary Federal statute dealing 

        with the cleanup of hazardous substances.  It also sometimes 

        referred to as Superfund because part of the statute also 

        establishes a trust fund, known as the Superfund, to be used by 

        the government to finance cleanups of hazardous substances.


B. Structure of CERCLA

   1. CERCLA imposes few direct regulatory obligations, its a 

           liability statute not preventive


   2. CERCLA gives the government the power to compel person to 

           cleanup hazardous substance, and it gives the government and

           private parties a cause of action to recover costs of cleanup

           which they incur.


C. History


   1. CERCLA was adopted in 1980 just prior to President Carter 

           leaving office.


   2. Amendments in 19886 were contained in the Superfund Amendment 

           and Reauthorization Act (SARA).  



 a. SARA clarified the level of cleanup that was necessary for

              sites under CERCLA



 b. facilitated settlement with government



 c. expressly established a right of contribution among liable 

              parties.


D. Retroactive Effect

   1. Courts have held that it applies retroactively, and the 

           government can compel the cleanup of hazardous substances that             were released prior to 1980.


   2. Person who legally disposed of waste in the past can be held 

           liable for the cost of cleaning up the sites today.


   3. rationale and fairness of the retroactive effect of CERCLA.



 a. many have advocated that the cost of cleanup required by 

              past, legal disposal practices should be born generally by 

              the public through use of general tax money.



 b. others argue that past generators obtained the benefit of 

              low cost and inadequate disposal practices, and they should                rightly bear the costs of remedying a situation from which 

              they received a past benefit.

 II. Applicability to hazardous substances

A. (107: liability for release or threatened release (broad but does          not exclude most workplace, auto emissions, Atomic Energy, 

        fertilizer) of hazardous substance which causes incurrence of

        response costs, facility broad but excludes consumer product in

        consumer use.


B. Designated Hazardous Substances.  CERCLA defines "hazardous 

        substances" by cross reference to other environmental statutes. 
        (101(14).  Hazardous substances include all materials that are


   1. hazardous substances designated under (311 of CWA

   2. hazardous substances under RCRA


   3. toxic pollutants under (307(a) of the CWA


   4. hazardous air pollutants under (122 the CAA


   5. certain imminently hazardous chemicals substances or mixtures 

           under the Toxic Substance Control Act.


   6. EPA can designate additional substances as hazardous 

           substances.


B. CERCLA excludes "petroleum" from the definition of hazardous 

        substances.  The exclusion does not apply to substances that have          been seperatly designated as hazardous substances under CERCLA.


C. RCRA Special Wastes

   1. All RCRA hazardous wastes are hazardous substances except "any             waste the regulation of which under RCRA has been suspended by             Act of Congress" (101(14)(C)

   2. Under RCRA, these suspended wastes known as special wastes 

           include certain wastes associated with the exploration and 

           production of oil and gas and certain wastes form the mining 

           industry. RCRA (3001(b)(2)-(3).
III. Notification of Release of Hazardous Substances


A. any person who "knows" of the release of a "reportable quantity" 

        of a hazardous substance must report the release to the National

        Response Center. (103(a)

B. The basic reportable quantity is the release of one pound of the 

        substance within a 24 hour period.  (102(b)

C. CERCLA authorizes the imposition of substantial penalties for 


   failure to report a release as required by (103(a). (109
 IV. Options for Cleaning up Hazardous Substances


A. Government Options


   1. Fund-Lead Clean up the site & institute cost recovery (104(a)


a. EPA's money to finance comes from Superfund which is funded

              primarily through taxes on the petrochemical industry.



b. EPA is authorized to institute an action against a defined 

              group of "Potentially Responsible Parties"  (107(a)(4)(A).


   2. Enforcement Lead -- Issue a Cleanup Order (106(a)


 a. EPA has the authority to issue an order to compel persons 

              to cleanup the site.



 b. Most cases orders will only be sent to persons who are 

              classified as PRP's under (107(a)


 c. Liability for violation of a (106 order


    1). Persons who fail to comply with a 106 order are 

                   potentially subject to penalties of up to $25,000 per

                   day of violation (106(b)(1).


    2). They may be further required to pay up to treble the 

                   final costs of the cleanup (107(c)(3).


 d. Pre-enforcement review


    1). (113(h) precludes pre-enforcement review



    2). Parties who wish to contest the cleanup order have two 

                   options.




   a). may violate order and attempt to raise objection 

                       as a defense in a government prosecution for 

                       violation of the order.




   b). may cleanup a site in compliance w/ order and then 

                       attempt to recover their money from the superfund.                         (106(b)(2).


B. Cost Recovery by Private Parties

   1. CERCLA establish 2 causes which allow private parties, who've

           spent money cleaning up a site, to sue PRPs to obtain 

           reimbursement for all or part of their cost of cleanup.  



 a. Private Cost Recovery Actions -- (107(a)(4)(B)


    1). plaintiffs may recover all or part of their cleanup 

                   costs from PRPs if they have cleaned up hazardous 

                   substances in a manner "consistent with the National 

                   Contingency Plan."



    2). Parties may bring a private cost recovery actions even 

                   if they themselves are PRPs.



    3). Parties may recover their cleanup costs even if govern-

                   ment has not reviewed or approved their cleanup plans.



    4). Since current owners of property have statutory cause 

                   of action allows them to sue past owners to recover  

                   their costs of cleaning up contaminated property, it

                   has had a major impact on real estate transactions.



 b. Contribution Actions


    1). (113(f) authorizes an action for contribution



    2). If a PRP has incurred liability in action brought under                     (107(a) or if PRP has agreed to cleanup site following                     receipt of a 106 order, that PRP may seek contribution                     from other PRPs for portions of the costs it paid.


   2. This ability to recover cleanup costs is a powerful incentive 

           to private parties voluntarily to cleanup a site or to agree,

           as part of a settlement with the government, to cleanup a site


   3. In most cases, parties who bring a private cost recovery 

           action or an action for contribution will not recover all of

           their cleanup costs.  Rather courts, will "equitably" allocate             the cleanup costs among the PRPs.  

  V. Liability Provisions

A. Under (107(a), persons who are designated as "potentially 

        responsible parties" may be liable both to government and to 

        other private parties for their share of the cost of cleaning up 

        hazardous substances.


B. Reading (107(a) Notwithstanding any other provisions or rule of 

        law, and subject only to the defenses set forth in subsection (b)


   1. the current owner or operator of a facility


   2. the person who, at the time of disposal, was the owner or 

           operator of a facility.


   3. the person who "arranged for disposal or treatment" of a 

           hazardous substance at a facility


   4. the transporter who transported hazardous substances to a 

           facility which the transporter selected, from which there is

           a release or a threatened release which causes the occurrence

           of response costs, of hazardous substance shall be liable for.



 a. all costs of removal or remedial action incurred by the 

              U.S. government, or a State or Indian tribe not

              inconsistent with the national contingency plan.


 
 b. any other necessary costs or response incurred by any other                person consistent with the national contingency plan.



 c. damages for injury to, destruction of, or loss of natural 

              resources.



 d. the costs of any health assessment or health affects study 

              carried out under (104(1).


C. Prerequisites to Liability: a person can only be liable if there 

        is a "release or threatened release" from a "facility" of

        "hazardous substances".

   1. Release or Threat of Release

 
 a. interpreted to apply to almost any act involving the 

              spilling or leaching of hazardous substances.



 b. The broad definition of "release" in (101(22) excludes 

              most releases affecting workers in a workplace where the

              workers are subject to OSHA or worker compensation

              provisions, emissions from engines of cars and planes, and 

              release of certain radioactive material subject to the

              Atomic Energy Act, and the normal application of fertilizer


   2. Facility


 a. the definition includes most areas from which hazardous 

              substances may be releases. (101(19).


 b. excludes any consumer product in consumer use.


   3. Hazardous Substance -- see II.A and II.B


D. Potentially Responsible Parties 

   1. Current Owners/Operators



 a. under (107(a)(1) owners and operators include



    1). includes the current owner of a site containing 

                  hazardous substances regardless of whether the owner

                  had an involvement with or responsibility for the 

                  release of hazardous substances.



    2). a person may be liable as an "operator" of a site 

                  containing hazardous substances even if that person

                  does not own the site.



    3). Courts have held that persons are liable if they are 

                  either owners or operators.



 b. lender liability


    1). excludes banks who "own" the property through such




   security interests as mortgages.  (101(20)(A).


    2). The statute excludes lenders only if they have not 
                  participated in management of the facility.



    3). Participate in management when limited involvement with 


   debtor's operations (even if had not foreclosed or 



        operated). U.S. v. Fleet


    4). 1992, EPA published regulations which broadly defined 




   lenders, in 1994, DC Circuit vacated EPA lender


 

   liability rule; current scope unclear. 

readopted by interpretive rule of EPA not binding like a regulation uses it in actions EPA brings


 c. Parent Company Liability: parents are typically not liable 

              for their subsidiaries.  Ways in which "parent company" may                be held liable for CERCLA.



    1). liable as an "operator" based on their control over the                    activities of the subsidiary.



    2). a court may "pierce the corporate veil" and find the 

                  parent liable for the obligations of the subsidiary.



 d. successor company liability


    1). Courts have held "successor" corporations liable for 

                  the acts of the seller if the court concludes that the 

                  transaction constitutes a "de facto merger" between 

                  seller or if the purchaser is continuing the same

                  operations of the seller.



    2). Typically arises when a company purchases the assets of                    another company that has incurred CERCLA liability for 

                  its offsite disposal of hazardous substances.



 e. federal, state and municipal governments


    1). included within the definition of owners and operators



    2). Important since many CERCLA clean ups involve municipal                    landfills or facilities that have been owned or 

                  operated by the federal government.



    3). exclusions for government liability if they acquired 

                  the property involuntarily through tax delinquency. 

                  bankruptcy or eminent domain.


   2. Past Owners/Operators -- (107(a)(2)


 b. In some cases, persons who bought and later sold 

              contaminated property themselves disposing of hazardous 

              substances may avoid liability.

           c. Former owners are liable even if the disposal of the 

              hazardous substances occurred prior to the time they bought                the property.


   3. Persons who "Arranged for Disposal" -- (107(a)(3)


 a. involves the liability of generators of hazardous 

              substances who sent their wastes to another site for

              disposal.



 b. If a generator sent a hazardous substance to a site, they 

              are liable for the cost of cleaning up the entire site if 

              any hazardous substance is released from the site.


   4. Transporters who selected the site -- (107(a)(4)
Transporters who carried the hazardous substances from the generator to the disposal site may also be liable as a PRP, but only if the transporter "selected" the site to which the substances were taken.


E. Extent of Liability


   1. Strict Liability -- (101(32)


 a. PRPs are liable even if they were not negligent in their 

              management of the hazardous substances.



 b. PRP can be liable even if their actions were fully in 

              accordance with law.


   2. Joint and Several Liability


 a. a PRP is liable for 100% of the cost of cleanup even if the                PRP only contributed a small percentage of the hazardous                 substance at a site.



 b. based on legislative history -- CERCLA uses principles of 

              common law



 c. joint and several unless can carry burden of showing 



    divisibility EPA v. Monsanto

   3. Allocation of Liability


 a. Some courts have indicated that a PRP may be liable only 

              for its share if the harm is divisible.



 b. Even if a PRP is "jointly and severally" liable for 100% of                the cleanup cost, courts may "equitably" apportion cleanup

              costs among PRPs in an action for contribution or in a

              private cost recovery action.



 c. typically, generator liability based on percentage of total 

    volume (typically, this "waste-end" list is not available)


   4. Causation Issues


 a. a PRP is liable under CERCLA if



    1). there is a release or threat of release of a hazardous 

                  substance from a facility.

 

    2). that PRP sent a hazardous substance to the facility.



 b. A PRP is liable for the cost of cleanup even if there is no                proof that the particular hazardous substances it sent to 

              the facility has been released.



 c. A PRP is liable if hazardous substances are released even 

              if they are different type of hazardous substance than the

              one a PRP sent.


F. Defenses to Liability


   1. statutory defenses under (107(b)


 a. act of god or act of war



 b. third party defenses -- (107(b)(3)  won't apply if



    1). the PRP has a direct or indirect contractual 

                  relationship with the third party.



    2). PRP did not exercise due care to prevent forseable act.



 c. Innocent Landowner Defense (101(35)(A)


    1). as part of the SARA amendments Congress established an 

                  "innocent landowner defense."



    2). To assert, the current owner must establish that, at 

                  the time the property was purchased, he or she did not

                  know or have reason to know of the existence of 

                  hazardous substances at the property.  



    3). current owner must have taken "appropriate inquiry" it                    is unclear what constitutes this: typically inspection,




  search of title, inspection aerial photos, check of



 
  gov't orders; also groundwater samples, drilling and sampling


   2. Federally Permitted Release -- (107(j)


 a. defined in (101(10) and includes certain releases that are 

              authorized under other federal environmental statutes.


   3. Indemnification Agreements -- (107(e) construed by courts to



 a. private parties cannot avoid their CERCLA liability through                contract.  



 b. Does allow separate agreements among private parties in 

              which one party agrees to indemnify, or reimburse, another

              party for cleanup costs.


   4. Waiver of Liability Among Private Parties


 a. Courts generally upheld agreements in which one party 

              contractually waives any claim it might have under CERCLA.



 b. A purchaser taking a property "as is" might waive any claim                it may under CERCLA against the seller.



 c. agreements must be clear


   5. Bankruptcy


 a. there is a significant tension between the Bankruptcy Code 

              and Superfund.



    1). Superfund aims to cleanup environmental damage 

                  expeditiously and to impose liability for response cost                    on responsible parties.



    2). Bankruptcy law seeks expeditious collection and sale

                  of the debtor's assets and the equitable distribution 

                  of proceeds to creditor's Chapter 7 or to provide

                  recognized debtors a "fresh start" under Chapter 11 so

                  as to benefit creditors and other interested parties.



 b. Although the automatic stay precludes the execution of a 

              money judgement, it rarely delays environmental cleanup 

              orders, even though compliance with such orders can require                the debtor to expend substantial resources.



 c. The Supreme Court has held that bankruptcy courts do not 

              have the power to authorize an abandonment without 

              formulating conditions that will adequately protect the 

              public's health and safety.



 d. Some courts have held that potential CERCLA actions by PRPs                or the government become claims when the release or threat 

              of release occurred. Under this theory, debtor in

              bankruptcy could be discharged from liability under CERCLA

              before the person seeking to assert a CERCLA claim knew

              that the debtor was a PRP.



 e. Others have held the CERCLA action becomes a claim only if 

              the person seeking to assert the claim had reason to know

              of the potential claim at the time of bankruptcy.



 f. does not discharge liability for injunctive orders to 

              prevent continuing problems. (106

G. Insurance - 3 types of insurance policies commonly involved in 

        hazardous waste litigation. (Nowadays environmental liabilities

        written out; problems where policies written before CERCLA)

   1. Comprehensive General Liability (CGL) Policy


 a. Insurance Companies "will pay on behalf of the insured all 



    sums which the insured shall become legally obligated to 

              pay as damages because of (A) bodily injury or (B) property                damage to which insurance applies, caused by an occurrence.



 b. Majority of courts have held that notice of responsibility
              does trigger the duty to defend b/c failure to participate

              in the administrative process can often result in fines for                failure to cooperate in the cleanup process and greater 

              potential liability. Hazen Paper


 c. CGL policies generally require insurers "to pay on behalf 

              of the Insured all sums which insured shall become legally 

              obligated to pay as damages because of...property damages."



    1). If the term "damages" is interpreted to limit coverage 

                  to legal remedies, then recovery of response costs,

                  which are regarded as equitable relief, will be barred.



    2). Majority of courts have held that the term is open to 

                  plain meaning to include both legal and equitable

                  remedy. New Castle County


 d. Since companies may have had numerous insurance policies 

              over the period during which hazardous wastes may have 

              leaked, it is necessary to determine when policy coverage 

              is triggered, i.e., when it occurs


    1). when exposure occurs (asbestos, Sandoz)



    2). when damage manifest or discovered (Allstate)



    3). "continuous trigger" over period between exposure and 

                   manifestation (New Castle County); 



    4). when injury in fact occurred



 e. In 1986 expressly excluding coverage for any "loss, cost or                expense arising out of any governmental direction or 

              request that [the insured] monitor.  Does not eliminate 

              coverage for personal injury, pollution caused by finish

              products, and fires, explosions, or other occurrences 

              caused by a release pollutants.



 f. pollution exclusion: no coverage if sudden and accidental; 

    require temporal and unexpected elements; thereby narrowing

   

    scope (Lumbermens Mutual)



 g. "owned property exclusion": coverage where insured required                 to prevent pollution on property that harming third 



    parties Allstate

   2. Environmental Impairment Liability


 a. limits their exposure to the burgeoning environmental 

              cleanup liabilities while affording protection to insured 

              facing specific environmental exposures.



 b. Cover claims made during the policy period and hence avoid 

              the problem of unending prospective liability associated 

              with occurrence-based policies.



 c. Has proven to be an incomplete and risky insurance device 

              because of its "claim-made" feature, EIL policy provides no                prospective coverage for environmental liabilities.


   3. Commercial Property Insurance


 a. protects against physical loss or damage to the insured's 

              coverage properties, including costs of debris removal.



 b. does not provide coverage for liability



 c. concerns over the scope of covered property


H. Recoverable Damages


   1. recoverable costs


 a. Variety of expenses associated with the cleanup of 

              hazardous substances. (i.e., actual cleanup; investigating 

              extent of problem; providing security, such as fences in

              a contaminated area; and in some cases, cost of providing

              alternate drinking water.



 b. Does not provide for the recovery of personal injury 

              damages or damages from loss property -- must sue in tort.


   2. attorney's fee


 a. government is authorized in its cost recovery action to 

              recover attorney's fee.



 b. can recover "indirect costs" such as employee salaries and 

              the cost of rental of office space allocated to responding 

              the release of hazardous substances.



 c. courts are split as to whether private parties may recover 

              their attorney's fees in a private cost recovery action.


   3. National Resource Damages -- (107(a)(4)(C)


 a. includes such things as loss of fish and wildlife and other                natural resources on property controlled by federal, state,                or local governments.



 b. may only be brought by a "trustee" of the designated 

              resource.



 c. requires a stricter showing of "causation" then is required                for recovery of response costs.  The trustee must show that                the damage to natural resources "resulted from" the release

              of hazardous substances.


I. Elements of a cost recovery claim

   1. Must establish that there was a release or threat of release 

           of a hazardous substances.


   2. Must establish that the defendants are within the class of 

           potentially responsible parties specified in (107(a).


   3. incurred response cost- need not have completed the cleanup              but they must have spent some money that qualifies as a 

           response cost.


   4. costs must be consistent with the National Contingency Plan 

           (NCP).  The NCP is a set of government regulations that define

           both the procedures that must be followed in a CERCLA cleanup 

           and the necessary stringency of the cleanup.

 VI. Extent of Cleanup -- How Clean is Clean

A. Background

   1. In general, CERCLA requires that a cleanup be sufficient "to 

           protect human health and the environment"


   2. National Contingency Plan



 a. (105 requires EPA to establish procedures for the cleanup 

              of hazardous substances.



 b. Specifies the steps that must be taken to identify the 

              level of cleanup.


   3. Removal and Remedial Actions


 a. removal actions -- (101(23).


    1). generally short term actions necessary to remove the 

                  immediate threat. 



    2). includes studying the site, putting up fencing and 

                  removing drums of hazardous substances.  



    3). Removal actions are limited to cleanup actions that 

                  take less than 12 months or cost less than $2 million.



 b. remedial actions -- (101(24)


    1). generally long term actions necessary to remove the 

                  immediate threat. 



    2). includes removal or incineration of contaminated soil 

                  or other techniques to reduce the threat from the site.



    3). no statutory limits on the duration or cost of remedial                    actions.


   4. National Priorities List


 a. (105(a)(8) requires EPA to establish a list of the most 

              contaminated sites around the country.



 b. EPA assesses a variety of factors including the toxicity of                the hazardous substances, the threat to drinking water

              supplies and the number of people living near the site.



 c. EPA through regulation has limited its ability to spend 

              money from the superfund or long-term or remedial, cleanups                at site on the NPL.


B. Cleanup Standards -- (121


   1. selection of final cleanup technique can drastically affect 

           final cost and degree of environmental protection at a site.


   2. The proposed remedy must satisfy two threshold criteria



 a. overall protection of human health and the environment



 b. compliance with ARARs


   3. In the SARA amendments, Congress adopted (121 of CERCLA which 

           specifies factors that must be considered in selecting the 

           cleanup level.



 a. long-term effectiveness and performance



 b. reduction of toxicity, mobility, or volume through 

              treatment



 c. short-term effectiveness



 d. implementability



 e. cost


   4. Long-term, Permanent, On-Site


 a. there is a preference for cleanups that are long-term, 

              permanent and on-site.



 b. this discourages cleanups that simply haul the contaminated                soil from one site to another and encourages techniques, 

              such as on-site incineration, that permanently reduce the 

              threat from the site.



 c. CERCLA provides a waiver from permit requirements, such as 

              those under RCRA that would apply if wastes were

              permanently disposed of on-site.


   5. EPA generally determines by health; determine exposure to 

           pathways; assume most exposed individual (24 hrs a day for 70

           years)


   6. ARARs -- (121(d)(2)


 a. Final standards are established in many cases by looking at                standards established under other statutes, known as 

              "Applicable, Relevant and Appropriate Requirements" 



 b. ARAR are, while not strictly applicable are relevant to 



    setting final standards, may include Maximum Containment



    Levels



 c. State requirement may bring about disputes; state resources  

    often not at stake so it pushes for more stringent cleanup 

    U.S. v. Akzo Coatings

   6. State Laws 



also requires that any more stringent state substantive 

               cleanup standards must also be met at the site. 

               (121(d)(2)(C).


C. Administrative Process- The NCP establishes a series of 


   procedural steps that must be followed in CERCLA cleanups.


   1. RI/FS and RODs



 a. Remedial Investigation/Feasibility Study: initial steps in 

              CERCLA cleanup involve an assessment of the site and a 

              determination of possible cleanup techniques.



 b. Record of Decision: final cleanup plan


   2. Public Participation


 a. NCP also requires that the public be allowed to review and 

              comment on the cleanup plans.



 b. Requirements for public participation include such things 

              as making documents available for public inspection and the                right of the public to comment on the proposed final plan.


   3. Alternatives


 a. NCP requires a range of alternatives be considered



 b. All acceptable alternatives must ensure that public health 

              and the environment is protected.



 c. The final cleanup technique selected may be based on a 

              consideration of the relative cost of the different options

VII. Settlement of CERCLA Claims


A. The Government generally attempts to reach a "voluntarily" 

        agreement with PRPs.


B. In most cases, the government requires settling PRPs to undertake          the entire cleanup or a discrete portion of the cleanup, such as 

        the RI/FS.  The government only very rarely will agree to use 

        money from Superfund to split the cost of cleanup with PRPs.  


C. Although the group of PRPs who have entered the settlement 

        agreement are responsible for the entire cost of cleanup, they

        may sue for contribution form other PRPs who are not parties to 

        the agreement.


D. As part of the SARA amendments, Congress added (122 which 

        establishes certain conditions for entering settlement agreements          and also provides procedures for expedite settlement.


E. (122 specifies some of the elements which the government might 

        agree to in exchange for signing the agreement.


   1. Release from liability, (122(f) provides that the government 

           may agree to a limited "covenant not to sue."


      a. Usually have a re-opener clause but in extraordinary 



    circumstances can get complete release.



 b. (122(f)(3): Can't usually get release until remedial action                complete


   2. Contribution Protection


 a. Persons who have entered settlement agreements with the 

              government are not liable for contribution from non-

              settling parties. (113(f)(2)


 b. Creates a strong incentive to settle with the government.                If you do not settle while others do, they may sue you for 

              contribution, but you cannot sue them.


   3. De Minimis Settlements -- (122(g)


 a. "De Minimis" parties are those who contributed less than 

              1-2% of the hazardous substances found at the site.



 b. These parties would like to pay money and completely 

              resolve their liability at the site.



 c. De Minimis parties obtain broader covenants not to sue in 

              which they are released from all future liability at site.



 d. In exchange, de minimis parties typically pay a premium 

              (i.e., 1-2% of the estimate cost of cleanup plus an 

              additional amount up to 3X their percentage share).



 e. the government may enter a de minimis settlement without 

              getting court approval.


   4. Judicial Review


 a. Settlement agreements (other than de minimis settlements) 

              must be approved by a court before they become final, and

              the court may accept or reject the proposed agreement based                on the court's assessment of whether it's in the public

              interest. (122(d)


 b. Before the court rules, the proposed settlement agreement 

              must be made available for public comment. (122(d)(2)

   5. EPA's power broad, difficulty in second-guessing settlements; 



 U.S. v. Cannons Engineering


 a. early settlements better, best for public interest



 b. exact apportionment very hard to determine, EPA can justify



    almost every settlement as reasonable


   6. misc



 a. (122(b)(1): mixed funding (EPA help for orphan shares)



 b. (122(d): enforcement has to be consent decree

VIII. Citizen Suits

A. (310 contains a "citizen suit" provision similar to that of CWA 


   or RCRA.


B. Citizens can sue for violations of the Act or sue the government 

        to require it to perform non-discretionary duties.


C. Release of hazardous substances is not a violation of CERCLA, and          citizens cannot sue to compel a party to clean-up a site.  They 

        can only sue to ensure that government cleanup orders are

        complied with or sue if a party has not submitted notification of          a release as required by (103(a).

 IX. Policy Perspectives


A. Objective of CERCLA

   1. reduce toxic waste generation


   2. careful disposal of existing waste


   3. identification of sites


   4. prompt, effective and cost-efficient cleanup


   5. fairness


B. Complaints/Criticism

   1. very controversial program but less costly than major 

           regulatory programs


   2. Causation is becoming more difficult to establish now EPA is             moving beyond clean-up of concentrated contamination at major

           waste disposal sites to the remediation of diffuse groundwater

           contamination below large industrial areas with many firms.


   3. Those who have contributed heavily to the site or who have 

           deep pockets - have a strong incentive to use the courts and

           the public oversight process to prevent EPA from choosing 

           expensive remedial measures, further adding to the delay in

           clean-up.


   4. High Transaction Costs- cost recovery actions, therefore spawn             extensive secondary litigation between the PRPs and their

           insurers. -- enriches lawyers and environmental consultants



 a. Rand institute study, transaction cost around 23%-31%



 b. transaction costs increase with small firms; more PRPs;



    retroactivity and asbestos


   5. there is delay


   6. excessive clean-up levels



 a. compared with other risks we are spending to much money



 b. has created a political coalition between Environmental 

              Groups and Clean-Up companies.


   7. over deterrence


C. Reform Proposals


   1. eliminate retroactivity


 a. superfund through taxes



    1). leads to faster clean-ups



    2). as an incentive keep prospective liability



 b. problems with this idea



    1). finding money in political climate



    2). public works programs are more expensive since less                      efficient.



    3). lose some incentive to locate sites and clean-up where 

                  liable.



    4). hard to draw line between what happened before and 

                  after 1980



    5). Companies who took care of their wastes will now pay 

                  more in taxes.


   2. reduce inefficiencies of multiple parties by 



 a. getting rid of joint and several liability.



 b. automatic fixed rule for de minimis parties, like automatic 

    premium


   3. limit municipal liability


   4. have superfund pay orphan shares


   5. change clean-up standard



 a. eliminate preference for permanent solution



 b. eliminate ARARs and require selection of remedy to protect 



    in most cost-effective way




 c. More emphasis on capping, institution controls, zoning -- 



    prevent additional people from contact; criticisms of this

               -- create "national sacrifice zones"


Toxic Torts
  I. In General


A. Traditional Common Law Policy


   1. trespass: in situations where hazardous materials deposited 

           in landfills have migrated through the groundwater onto

           another's property.


   2. Nuisance action: cases of pollution emanating from nearby 

           properties.


   3. Negligence: may be brought to remedy personal injuries caused 

           by toxic releases of the defendant, but plaintiffs may face

           difficulties establishing that the defendant's conduct was 

           negligent, especially where the defendant's action may not

           have been known to pose a significant hazard when it was 

           undertaken.


   4. Strict Liability: many state courts have adopted the principle             of strict liability for abnormally dangerous activities in 

           toxic tort cases involving pollution, contamination of 

           groundwater and exposure to hazardous waste.


B. Product Liability: a manufacturer or distributor is held liable 

        to a consumer or third person injured by a product if the product

        has a manufacturing defect or design defect making it

        unreasonably dangerous to the consumer, or if there was a failure          to warn of significant hazards posed by the product.


C. Statute of Limitations

   1. generally runs from the time the cause of action accrues


   2. discovery rule: most widely followed the cause of action 

                           accrues when the plaintiff discovers or should

                           have discovered the injury and its cause.


D. Functions of Tort System


   1. corrective justice: restore status of Π 


   2. social insurance: loss spreading function (Trayner)


   3. Incentive factor for liability: to take cost-effective 

                                           precautions.

 II. Problems of Causation

A. Problems of Causation


   1. Proving that the particular toxic substance involved is 

           capable of causing the type of harm from which the plaintiff

           suffers.


   2. Establishing that plaintiff's exposure to a substance that is 

           capable of causing disease in humans in fact caused the 

           particular harm suffered by plaintiff.


B. Two Alternatives to the traditional "but for" causation standard

   1. substantial standard: ascribes liability to a cause which has 

           played an important part in the production of the harm, even 

           though the harm might have occurred anyway as a result of 

           independent causes.


   2. In Allen v. United States the court concluded a fact finder 

           may reasonably conclude that the hazard caused the condition

           absent persuasive proof to the contrary.


C. Proportionate Liability: imposes liability on a defendant for a 

        percentage of plaintiff's injury equal to the probability that 

        defendant caused the harm.  Can use Summers proportionate 

        liability.  Overcompensates, those who didn't contract cancer and

        undercompensates, those who did. 


D. Multiple defendants in Sindell v. Abbott the court held each 

        defendant was held liable for the proportion of the damages 

        attributable to her injury represented by its market share unless

        it could demonstrate that it did not make the product that caused

        the plaintiffs injury.


E. Confronted with the reality of mass tort litigation, courts have 

        been forced to abandon their traditional reluctance to rely on

        epidemiological studies.


F. A number of decisions since Agent Orange have also rejected 

        claims that epidemiological studies are required to establish

        causation when there is no direct proof of the mechanism of 

        disease.


G. The Court of Appeals in Daubert agreed that animal studies and 

        chemical-structured analysis were insufficient to establish a 

        link between Benadictin and birth defects.

III. Novel Remedies


A. Emotional Distress - factors to recover

   1. fundamental that plaintiff prove the elements of a negligence

           cause of action (duty, breach, causation, loss or damage).


   2. plaintiff must establish that emotional distress is serious.


   3. to determine if it is serious must establish an objective 

           standard.


   4. fact finder must consider likelihood that the cause will occur


   5. trier of fact should consider whether the claim is genuine 

           based on "the expert testimony, the juror's own experience,

           and the particular circumstances of the case."


B. Medical Monitoring

Courts have increasingly been willing to award damages to compensate plaintiffs that have been exposed to toxic for the costs of medical monitoring in order to facilitate early detection and treatment of cancer or other illness.


C. Enhanced Risk
Courts are generally reluctant to award damages for the risk that future illness may result from past exposure.

 IV. Emerging Issues

A. Toxic Stigma; when NPL listing occurs, surrounding property 

        values goes down.


B. Liability of developers and brokers to disclose to purchasers 

        that toxic waste site (NJ Supreme Court held developers have an 

        affirmative duty to disclose).


Administrative Law and 


Representation 


of Environmental Interests
  I. Introduction to Administrative Law


A. Questions


   1. how pay for financing


   2. who should be compensated: more you try to target, more 

           administrative costs


   3. what compensation provided



 a. traditionally no pain and suffering (workmans compensation)


 b. give everyone full recovery (extremely expensive social 

              insurance) or proportionate (windfall & undercompensation) 


   4. can people elect to choose tort system


B. Reforms

   1. study group to propose tax like Japanese system; but Congress 

           rejected because open-ended drain on budget.

 
   2. Socialism



 a. assumes political support



 b. tort system already provides incentives

 II. Administrative Law in General

A. Primary response to environmental problems


B. problems

   1. consistency with constitutional structure -- combining 

           legislative, executive and judicial


   2. interest bias


   3. need for specialization in decisions and management


C. Process

   1. Congress creates administrative agencies through statutes.


   2. Agency -- makes proposed rules, NPR and public comment; text 

                     published; final rule

        3. President -- by Executive Order all Executive Agencies must

           send all proposed and final regulations to OMB for review

           prior to their publication in the Federal Register.



 a. two steps of review



    1). after proposed rules



    2). after public comment



 b. review necessary because of



    1). growth of bureaucracy



    2). problem of consistency



    3). growing recognition that regulation costs much social 

 


   resources



 c. Executive orders take form of -- 12291



    1). some substantive content -- cost-benefit analysis of 

                   alternatives



    2). procedural requirement -- regulatory impact analysis



 d. OMB must consider to extent permitted by law


    1). Administrative decisions shall be based on adequate 




   information concerning the need for and consequences of

          
   proposed government action 



    2). regulatory action shall not be undertaken unless the 

                  potential benefits to society for the regulation

                  outweigh the potential costs to society



    3). regulatory objectives shall be chosen to maximize the

                  net benefits to society



    4). among alternative approaches to any given regulatory 

                  objective, the alternative involving the least net cost                    to society shall be chosen



    5). Agencies shall set regulatory priorities with aim of

                  maximizing aggregate net benefits to society taking




   into account condition of the particular industries 




   affected by regulations, condition of national economy, 


   & other regulatory actions contemplated for the future


      e. Benefits of White House Review


    1). Characteristics of general regulations



        a). tends to excessively cautious



        b). tends to favor narrow, well-organized groups at the                        expense of the general public.



    2). Centralized review of proposed regulations under a 

                  cost/benefit standard, by an office that has no that

                  has no program responsibilities and is accountable only                    to the president, is an appropriate response to the

                  failings of regulation.



 f. criticisms


    1). does President have legal authority to guide and direct 


   process? (President says informal persuasion)



    2). procedural criticism: process often off-record



    3). OMB backdoor conduit to industry



    4). adversarial posture b/w EPA and White House


   4. Congress Role


 a. can change statutory requirements; like Land Ban



 b. control by budget power



 c. appropriation riders into omnibus bills


D. The Rise of Environmental Law


   1. Agencies now analyze all interest and try to weigh and balance             them: court oversees to make sure people get procedural access

           and to make sure agency weighed interests properly.


   2. Doctrine of Public Trust: holds that the governing body has 

           certain responsibilities to care for and protect those things

           held in common by all citizens.  This might be extended to 

           lakes, rivers, parks, marshes, wildlife and so forth.

   3. In Scenic Hudson the court held agency has affirmative duty 

           to examine environmental impact & other alternatives. Court's             view that there were problems with the administrative process.



 a. imbalance in effective representation; industry has more 

              power, money and self-interest to influence political

              process more than citizens.



 b. agencies are to be the guardians of public trust.

III. Administrative Law and Judicial Review


A. In order to facilitate judicial control of administrative action,          agencies were generally required to follow court-type

        adjudicative procedures in making decisions in particular cases.


B. Courts have by and large refused to substitute agency decisions

        rather control through procedure techniques.


C. In order to meet the criticism that agencies bias industries they

        regulate courts have been more willing to open their doors.


D. Jurisdiction- in order to obtain judicial review in federal 

        courts, must establish that the courts have jurisdiction, three 

        methods.

        1. most federal environmental statutes provide for judicial 

           review of specific actions of the administrator, usually in              the court of appeals. (CAA (304, citizen suit provision,    

           CAA (307(e))

   2. Most of the statutes contain "citizen suit" provisions 

           which allow citizens to sue agency when they have failed to

           take a non-discretionary action required by statute.


   3. If an action is not subject to review under the specific

           provisions of an environmental statute, can get jurisdiction 

           under federal question provision 28 USC 1331.


E. questions of standing, timing and exhaustion, preclusion by 


   statute or to administrative agency by law

 IV. Administrative Procedures Act

A. Codification of case law and practice


B. Judicial Review  


   1. jurisdiction: APA (703 


   2. statutory preclusion of review, (701(a)(1); like no review 

           provision under CERCLA (113(h); committed to agency discretion

           by law (701(a)(2) -- rare, see Heckler v. Chaney

   3. ripeness, (704 -- wait until agency's process comes to a final             resolution


   4. exhaustion; not codified but well-established rule that if 

           agency procedures to vindicate claim (like hearing) must do 

           this before review.

   5. standing (702; key issue; are you among the plaintiffs that 

           can properly maintain an action


C. Development

   1. APA developed by notion that agencies must balance different

           interests; interest representation by environmental groups

           financed by



 a. foundations: open up gov't process, improve environment



 b. donations: tax deduction



 c. wealthy individuals


   2. Scenic Hudson


 a. facts: licensing by FRC to build hydroelectric on Hudson; 



    environmental groups say use turbines



 b. Courts: grant standing, agency has affirmative obligation 



    to examine environmental impacts and alternatives



 c. paradigm for development of administrative law



 d. abandoned deference to agency expertise



 e. court's view of what went wrong with administrative process



    1). imbalance in effective representation; industry more 




   power, money, self-interest



    2). agencies are to be guardians of public trust



 f. Environment groups want access for information, delaying


D. Standing Doctrine -- (702


   1. traditionally, need legal wrong (property or liberty); 

           adversely affected or aggrieved.


   2. New Construction of (702: Data Processing the court held need



 a. arguably within zone of interest regulated or protected 



    under statute (APA requirement not in citizen suits)


 b. injury in fact (Article III)


   1. zone of interest


 a. parties must establish that they are within a "zone of 

              interest" of the statute under which they are litigating.


 b. requires court to determine whether Congress intended to 

              protect they type of interest asserted by the plaintiff.

 

 c. Citizens affected by environmental pollution that claim 

              that EPA regulations are environmentally inadequate will

              typically be within the zone of interests of most federal

              environmental statutes.


   2. Inquiry in fact



 a. persons must establish that they have suffered an "injury 

              in fact" from the agency action.



 b. Sierra Club v. Morton (1972) 



    1). the USSC indicated that if properly pleaded allegations 


   of environmental or aesthetic harm would be sufficient 




   to establish injury in fact.



    2). groups have standing if any members have standing



    3). court stop short that organized group has standing; 




   must be some nexus in injury in fact and challenge



 c. Lujan v. National Wildlife Federation more demanding


    1). involved a challenge by an environmental group to 

                  actions of the Department of Interior which opened 

                  certain public lands to mining groups.



    2). group had submitted affidavits from 2 of its members 

                  alleging that the members visited "in the vicinity" of 

                  certain affected federal land and that their aesethic 

                  enjoyment was injured by the agency actions.



    3). court indicated these vague allegations not enough to 

                  establish standing.



    4). effectively overuled Scrap


    5). standing though, usually not a problem for 




   environmental groups



 d. present injury in fact test


    1). injury in fact



    2). injury fairly traceable to government action



    3). victory on merits will redress injury

III. Rights to Intervene in and Initiate Agency Proceedings


A. In EDF v. Ruckelshaus the court held once Secretary of 

        Agriculture received prima facia evidence the agency was required

        to have a hearing.


B. After EDF most courts showed deference to agency decisions not to          initiate rulemaking or enforcement action, but the degree of 

        deference varied widely.


C. Heckler v. Chaney the court held that the agency is far better to          make the balancing the decisions than the agency.


   1. enforcement discretion not reviewable


   2. essentially overrules EDF v. Ruckelshaus

   3. Congress builds mandates and deadlines in environmental 

           statutes to safeguard initiation


   4. Congress also gives legislative citizen suits provisions to 

           force compliance agencies.


D. Problem in Heckler: doesn't tell how soon to act to issue new 

        standard or revise standard; people drawn back into court to

        require EPA to decide within certain time (not violating Heckler
        because not requiring agency to revise)

 IV. Review of Procedural Requirements


A. Procedures Agency must follow matrix
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B. Notice and comment rulemaking


   1. process


 a. NRP and in some cases ANPR



 b. comment process, published in federal registrar



 c. final rule, subject to judicial review



 c. OMB review


   2. originally conceived by the drafters of APA that it would be 
      legislative process (553; final rule accompanied by statement 



 of process, no sense there'd be a record for judicial review.


   3. with a greater shift to rulemaking (particularly health and 

           safety) courts began to perceive limited procedural safeguards             in rulemaking; courts transform process
           a. in the final rule must give reasons for choice; reason must                have evidentiary support

           b. Kennecott Copper Corp v. EPA
              1). standard can't be supported by scientific materials

              2). remand for further proceedings

           c. U.S. v. Nova Scotia Food Products Corp            

              1). for comment to be effective, agency must disclose all

                  documents on what the proposed rule was based.

              2). In final rule, must respond to comments and criticisms,

                  must justify why not following

              3). Court will not accept agency expertise on faith

              4). Result, after 1st round of comments, won't see enough 

                  to support rule so agency must gather more evidence.


       d. Vermont Yankee Nuclear Power Corp. v. NRDC


        courts should not go beyond paper hearing process


C. Informal Adjudication -- Overturn Park
        1. drafters of APA thought there would be a de novo court hearing

           rejected in Overturn Park 

        2. want agency to gather record even though there is no 

           procedure; judicial resources are too limited

        3. Courts assume some sort of administrative record; which will 

           be the basis for review

        4. if record is insufficient court will either send back to 

           agency or pole decision makers

        5. record may include submissions from outside people

        6. encourages agency to compile a complete record since the 

           tendency when it is not complete to send back

D. Due Process questions
        1. If there is an infringement of property, due process may 

           require hearing; court would read in if not provided

        2. due process does not apply to rule making

  V. Attorney Fees and Incentives to Sue - Equal Access to Justice Act

provides that federal court, unless expressly prohibited by statute, shall award reasonable fees and expenses to prevailing party (other than the U.S.) in any civil action brought by or against the U.S. "unless court finds that the position of the U.S. was substantially justified or that special circumstances make an award unjust."
 VI. Review of Substantive Issues -- (706


A. three steps


   1. did agency's fact findings have a reasonable basis in light of

           the relevant evidence available to the reviewing court.


   2. did agency comply with and properly apply applicable statutes


   3. did agency act reasonably in exercising discretion

B. make sure agency complied with relevant procedures (706(2)(D)

C. Was there a sufficiency of evidence to support agency's fact 

        finding (not how reviewing court would decide), what is standard
        1. in formal adjudication and rule making (706(2)(E) substantial 

           evidence standard
        2. if notice and comment or informal adjudication courts use 
           (706(2)(A); arbitrary and capricious

        3. difference in 2 standards is not very different; goes to how 

           deeply court will get into record


D. Determining if Agency decision was valid 

        1. Overton two step process
           a. Is it within statutory authority -- compliance with statute               (706(2)(B, C) 

           b. If agency has discretion in choosing alternatives, court 

              reviews exercising of this discretion based on an arbitrary                and capricious standard. (706(2)(A)
        2. How determine statutory authority (Overton a) Chevron 

           a. Chevron I: did Congress clearly resolve intent as to 

                         meaning of the statute?

              1). look at text of statute

              2). look at background, legislative history

           b. Chevron II: If not resolved, was agency's interpretation 

                          reasonable?  If so court will uphold


E. Arbitrary and Capricious -- how broad
        1. In New Deal, no abuse of discretion; defer to agency because 

           democratically responsible

        2. Late 60s change, Ralph Nader and Scenic Hudson: agency bias, 

           imperfectly accountable not necessarily greatest job in

           technical issues


   3. Closely scrutinizing agency, Motor Vehicle v. State Farm
           a. facts: statute giving discretion regulating air bags

           b. Court says

              1). must consider alternatives

              2). burden on agency to justify decision

              3). close scrutiny of factual basis, record; (see 

                  Hennecock, Nova Scotia, National Lime, Appalachian
                  Power)
           c. Interpretation of arbitrary and capricious standard up to 

              agency to choose options; just justify it; if agency fails

              to justify, will remand and try again.


National Environmental Policy Act
  I. Introduction


A. Background

   1. NEPA is largely an information statute


   2. It requires the federal government to prepare and publish 

           information and the environmental effects of and alternatives 

           to actions that the government may take.


   3. NEPA is premised, in large part, on the assumption that 

           providing information to the decision-maker and the public 

           will improve the quality of final decisions.


   4. basic categories
           a. actions directly by agencies (BASA, forest management, Army                transport of chemicals)

           b. federal regulations of private activity (licensing of 

              nuclear plants, EPA exempt)

           c. federally funded activities (airports, highways)


B. Structure of NEPA


   1. (101 of NEPA establishes certain broad national policies 

           relating to protection of the environment



 (a) declaration of policy



 (b) continuing responsibility of federal government to give 

               weight to advance broadly defined goals



 (c) each person should enjoy healthful environment


   2. Environmental Impact Statement (EIS)

      a. (102(2)(C) of NEPA requires a federal agency to prepare an 

              EIS when it is proposing to take certain actions.



 b. supposed to describe the proposed federal action, discuss 

              the environmental impacts of the proposed action, and 

              consider alternatives and their environmental impacts.



 c. The EIS is to be an "interdisciplinary" document that                    provides the decision-maker, the public and Congress with 

              information about the environmental consequences of federal

              actions.


   3. Council on Environmental Quality -- (202 advises president



 a. implementing regulations for compliance with NEPA



 b. coordination among federal agencies; EPA reviews EIS's



 c. publishes an annual report that summarizes the state of 

              environmental conditions in the U.S.

 II. EIS Process


A. In general NEPA requires that agencies

   1. identify whether they are required to prepare an EIS


   2. prepare a draft EIS, if necessary, and offer the draft for 

           public comment


   3. prepare a final EIS that is part of the record of the final 

           agency decision


B. Environmental Assessment

   1. the agency must determine whether it meets the threshold for 

           preparation of an EIS -- whether it is a "major federal action

           significantly affecting the quality of the human environment"


   2. To make this determination, the agency typically prepares an 

           "environmental assessment" (EA)


   3. The EA is a concise document that describes the proposal and 

           contains information, including a limited discussion of

           alternative, that aid the agency in deciding whether a full

           EIS is necessary.


C. Finding of No Significant Impact

   1. If the agency determines that no EIS is necessary, it prepares             a "Finding of No Significant Impact"


   2. It is based on the EA, which explains the agency's reasons for             conducting that no EIS is necessary.


D. Notice of Intent and Scoping

   1. If the agency determines a EIS is necessary, it will publish 

           a "Notice of Intent" to prepare an EIS.


   2. The agency will then go through a process of "scoping" in 

           which it identifies the scope of the EIS and the significant

           issues that will be addressed.


   3. If more than one federal agency is involved, one will be 

           designated the "lead agency" and the others will be 

           "cooperating agencies."


E. Draft EIS the lead agency will prepare a "draft EIS" which 

        contains a full analysis of the project


F. Public Comment

   1. the draft EIS must be made available for comment by the public


   2. the agency has some discretion as to whether to hold a public 

           meeting to discuss the draft EIS.


   3. The agency must solicit the comments of cooperating agencies 

           and other agencies with jurisdiction over the action or

           special expertise with respect to the environmental impacts

           involved.


G. Final EIS  The agency will prepare a final EIS.  


H. Judicial Review

   1. Final agency actions are typically subject to judicial review 

           for compliance with NEPA.  Courts may review



 a. decision not to prepare an EIS, including review of FONSI


  
 b. whether the final EIS was prepared in compliance with the 

              procedural requirements of NEPA.


   2. NEPA has been described by USSC as "essentially procedural"



 and the issue of whether a court may review the substance of 

           an agency decision under NEPA is discussed below.

III. The Threshold Issue:  When Must an EIS be prepared

A. An EIS is only required for "proposals for legislation and major 

        federal action significantly affecting the quality of the human 

        environment."  (102(2)(C)

B. Federal Actions

   1. purely private activities or activities of state or local 

           governments are not subject to NEPA


   2. Activities which the federal government undertakes itself are 

           federal actions.


   3. If the activity of a private party needs a federal permit or 

           other federal authorization, the entire private project may be             subject to review in an EIS.


   4. Activities funded by the federal government may become federal             actions.  Two types of federal funding cases that have 

           presented difficulty



 a. a timing problem when local and state money is spent on a 

              project in anticipation of federal funding, by the time the                money is committed an EIS would be meaningless



 b. federal grants fund only a portion of a state project


C. Actions

   1. Only a "proposals for legislation and other major federal 

           actions" are subject to the EIS requirement


   2. Proposals


 a. In determining the point at which NEPA applies, courts must                consider whether the proposal has reached a stage that is

              sufficiently concrete and definite to constitute an actual                proposal for action by the agency.



 b. SIPI: needs EIS way back at program level because once the 

               project is started hard to go back and EIS is useless



 c. Kleppe v. Sierra Club -- overrules SIPI


    1). Supreme Court dealt with the issue of when and whether 

                  the agency activity is a "proposal" subject to NEPA

                  requirements.



    2). Court indicated that an EIS only need be prepared when

                  the agency actually proposes the action and not when it                    is considering or formulating possible proposals.


   3. The Courts, in general, have not required preparation of an 

           EIS for agency inaction.

   4. CEQ regulations make clear that this applies to a federal 

           agency and only if a federal agency has prepared a specific 

           legislative proposal for submission to Congress.


D. EIS requirement applies to "major" federal actions that 

        "significantly" affect the quality of the human environment.


   1. the determination involves an assessment of the extent of 

           possible environmental impacts of the proposed action


   2. The significance of a proposal can also be based on the 

           cumulative effects of a number of smaller but related actions.


   3. An action which itself does not have significant impacts may             be subject to the EIS requirement if it is part of a broader 

           pattern of actions that together have significant impacts.

        4. Process: environmental assessment, finding of No Significant 

           Impact, Notice of Intent and Scoping, draft EIS, public

           comment, final EIS, judicial review.


   5. If FONSI, must explain; if judicial review to FONSI, 

           injunction until EIS prepared.

        6. At a minimum, assessment of extent possible environmental 

           impacts of proposed action; can be based on cumulative effects


   7. major and significantly usually read together


   8. issue is how risk adverse; 5-4 vote no EIS for less that .1% 

           harm City of NY v. U.S. DOT

E. Human Environment

   1. The EIS requirement may be triggered by effects on the "human 

           environment."  An EIS is required only if the proposal will

           have an effect on the physical environment.  An EIS would not 

           be required if the effects were purely social and economic.


   2. In Hanly v. Kleindienst (II) the court indicated that 

           psychological or sociological effects on neighbors were not

           covered by NEPA, but suggested that possible increases in

           crime were type of effect on the environment covered by NEPA.


   3. They've rejected treating "people as pollution."  However, EIS             might be required to address the increased traffic & pollution

           resulting from an influx of people into a neighborhood.


   4. In Metropolitan Edison v. People Against Nuclear Agency the 

           Supreme Court held that psychological harm due to the fear of

           nuclear power was not the type of harm covered by NEPA.

 VI. Exemptions from EIS obligation


A. Generally
        1. exemptions may be specific statutory exemptions adopted by

           Congress or "categorical exemptions" that apply to classes of

           actions that the agency has determined will not trigger the

           requirement to prepare an EIS.


   2. If the agency determines, on either of these bases, that the

           action is exempt from the EIS process, it does nothing further


B. Legislative Process


   1. In Andrus v. Sierra Club the court held NEPA does not require

           federal agencies to prepare EIS's to accompany appropriation

           requests.


   2. Public Citizen v. U.S. Trade Representative
           a. the court concluded NAFTA was not a final agency action 

              under the APA, and not reviewable


      b. Case shows judicial skepticism about EIS since Congress can

              get information before deciding to fund any project

           c. President not an agency

     C. where organic statute causes "clear and unavoidable conflict" 

        with NEPA.  NEPA must give way.  Flint Ridge v. Scenic Rivers,

        HUD couldn't prepare EIS in 30 days as required by statute.

 
D. Environmental Protection Agency

   1. Most action of the EPA are exempt from the requirement to 

           prepare an EIS.

        2. Courts have generally held that EPA does not have to prepare

           an EIS on actions where the agency prepares a "functional

           equivalent" of an EIS.


E. International Application of NEPA

   1. Federal statutes are not presumed to have "extraterritorial" 

           effect unless there is clear indication that Congress intended

           the statute to be applied abroad.


   2. Courts have not been willing to hold that Congress clearly 

           intended NEPA to apply abroad

 
   3. President Carter's issued Executive Order 12114 that extended 

           requirements similar to those found in NEPA to federal actions             that have significant environmental effects abroad.


   4. EDF v. Massey

      a. the court of appeals reversed the D.C. decision which held 

              National Science Foundation did not need to prepare an EIS

              when it planned to dispose of waste at its research

              facility in Antarctica through incineration.


      b. The EDF claimed the incinerator would generate highly toxic                pollutants


      c. not your typical case b/c Antarctica is not typical 

              international


F. Judicial exemptions under other statutes, where environmental 

        concerns already built in -- FIFRA and pesticide statutes, RCRA

  V. Scope of the EIS

A. Segmentation: when an agency carves a larger project into a 

                      number of smaller segments


   1. The most typical case of segmentation involves construction of             smaller stretches of a long highway.


   2. Courts and CEQ regulations have developed the following 

           criteria to determine whether an overall EIS is required



 a. whether the series of actions are closely related.  This

              may include an assessment of whether the actions affect the                same geographic area or whether the first action 

              automatically triggers later actions.



 b. whether the first action has "independent utility."



 c. whether the segment length assures an adequate opportunity 

              for the consideration of alternatives



 d. whether the segment fulfills important state and local 

              needs and does not irretrievably commit federal funds for 

              closely related segments


B. Tiering and Programmatic EIS's- 2 step process large general EIS 

        and then specific for each project if needed where there are 

        specific environmental


   1. Agencies may prepare a large or "programmatic EIS" on the 

           overall project.


   2. In this programmatic EIS, they may consider the cumulative 

           effect of smaller actions and identify alternatives to the 

           overall project.


   3. The courts and the CEQ regulations give agencies substantial 

           discretion to determine whether to prepare a programmatic EIS.


   4. Kleppe v. Sierre Club


 a. the Supreme Court upheld the DOI's decision to prepare a 

              programmatic EIS on the entire national coal leasing

              program as well as separate EIS's on each individual coal 

              lease or other specific project.



 b. The Court largely left the decision on whether to address 

              overall issues in a programmatic EIS to the discretion of

              the Agency.

 VI. Content of EIS

A. In general, NEPA requires they an EIS address both the 

        environmental effects of and alternatives to proposed actions.


B. The EIS is required to be "interdisciplinary" and the responsible          agency is required to consult with other federal agencies which 

        have jurisdiction or which have special expertise with respect to          any environmental impact.


C. Alternatives

   1. An EIS must address alternatives to the proposed action. 
           (102(2)(C)(iii), (102(2)(E)

   2. Only reasonable alternatives must be identified and considered             in an EIS.  At a minimum must discuss 



 a. the "no action" alternative



 b. reasonable alternatives that would eliminate or minimize 

              the need for the proposed action



 c. alternatives that would mitigate the environmental impact 

              of the proposal


   3. The agency must discuss environmental impacts of the 

           alternatives including direct, indirect and cumulative impacts


   4. NRDC v. Morton


 a. Case involved the scope of an EIS prepared by the DOI for 

              an offshore oil and gas lease sale



 b. The court held that "remote and speculative" technologies, 

              such as coal degasification or geothermal energy, did not

              need to be considered.



 c. The court held that other actions, including eliminating 

              oil import quotas, did need to be addressed even if they

              could not be implemented by DOI.


   5. Vermont Yankee Nuclear Power Corp. v. NRDC


 a. The Supreme Court reaffirmed the "rule of reason" but the 

              Court held that the agency did not need to consider every 

              possible alternative including energy conservation.



 b. Court limits the agencies independent obligation to

              identify and consider alternatives, and seemed to place the                burden on the opponents of a proposed action to present

              alternatives to the agency that aren't obvious


D. Mitigation

   1. Agencies are required to consider reasonable alternatives that             will mitigate the adverse environmental impact of a proposed 

           action.


   2. In Robertson v. Methow Valley Citizens Council the Supreme 

           Court held that a "reasonably complete" discussion of

           mitigation measures was necessary in an EIS prepared on a

           Forest Service permit for a ski resort in a national forest.


E. Indirect effects

   1. must consider if they are reasonably forseable


   2. In Sierra Club v. Marsh the court concluded there was not  

           sufficient evidence for an EIS


F. Uncertainties

   1. CEQ and the courts require the agencies to publicly disclose 

           that the information is lacking.


   2. CEQ regulations require agencies to include information that 

           is "essential" to a reasoned choice among alternatives if

           "overall costs of obtaining it are not exorbitant"


   3. Baltimore Gas and Electric Co. v. Natural Resources Defense              Council 


 a. the Nuclear Regulatory Commission decided that licensing 



    boards should assume, for purposes of NEPA, that the

              permanent storage of certain nuclear wastes would have no

              significant environmental impact and thus should not affect

              the decision whether to license a particular nuclear 

              powerplants.



 b. The Court concluded the  Commission decision was not 

              arbitrary and capricious



 c. Stewert does not like


   4. Alaska v. Andrus


 a. the court upheld a decision of the DOI to undertake a sale 

              of offshore oil and gas leases off Alaska although the 

              environmental effects of oil & gas activity were not known.



 b. court held that agencies have affirmative duty to acquire                information and that they can't avoid considering uncertain                or unknown effects by labeling them "crystal ball inquiry."



 c. The agency must weigh the cost of delay with the cost of 

              going forward in light of the uncertainties


   5. Court will not reject agency decision under NEPA where 

           adequate EIS Stryker Bay v. Karlen

   6. Worst case analysis -- Metro Edison

      a. A worst case analysis identifies the environmental 

              consequences of the worst possible outcome


      b. The worst case regulation, was withdrawn, and regulations 

              now require consideration of "reasonably foreseeable"

              impacts if supported by credible scientific evidence and is                within the rule of reason.


   7. CEQ regulations if information is relevant but hard to obtain

           then include statement


H. Supplemental EIS

   1. Agencies may be required to prepare a "supplemental" EIS that 

           addresses the effect  of new information.


   2. CEQ regulations require a supplemental EIS if the change in 

           the project is "substantial" or if new information is 

           "significant"


   3. In Marsh v. Oregon Natural Resource Council the USSC stated 

           that courts may review an agency's decision not to prepare a

           supplemental impact statement but held that the standard of 

           review of the agency's decision was a limited "arbitrary and

           capricious" standard.

VII. Substantive Effect of NEPA

A. While it is clear that agencies must comply with NEPA's 

        procedural obligations in preparing an EIS, it is far less clear

        what legal effect NEPA has on the substantive decisions made by

        federal agencies.


B. Must an Agency reach a specific decision under NEPA

   1. Does NEPA impose any substantive requirements to reject 

           environmentally harmful actions or to mitigate the adverse 

           environmental effects of an action?


   2. Strycker's Bay Neighborhood Council v. Karlen


 a. Court of Appeals specifically found that HUD's decision to 

              construct low income housing in Manhattan's assessment was 

              procedurally adequate and the consideration alternatives

              was not arbitrary and capricious.



 b. Court of Appeals rejected the decision based on HUD's 

              improper weighing of environmental factors



 c. USSC reversed holding that NEPA requires no more than an 



    adequate consideration of environmental factors, and 



    strongly implied that a court could not reject an agency 



    decision under NEPA based on court's assessment of agency's  

    weighing of information contained in otherwise adequate 

              EIS.


   3. Robertson v. Methow Valley Citizens Council


 a. the USSC held that an agency had no obligation to adopt 

              mitigation measures identified in an EIS.



 b. The agency decision could not be rejected under NEPA as 

              long as the EIS was procedurally adequate.



 c. NEPA prohibits "uninformed -rather than unwise- agency 

              decisions."


   4. NEPA still plays a significant role in any challenge to agency             decisions


 a. many agencies are acting under the authority of statutes 

              that contain substantive environmental provisions.



 b. Under APA, may reject agency's decision if it "arbitrary 

              and capricious."  Thus if an agency doesn't adequately 

              explain why it's reaching a decision and doesn't respond to                issues raised during the EIS process, a court may conclude 

              that the agency decision is "arbitrary and capricious"


C. May the Government Reach a Specific Decision

   1. In Calvert Cliffs' Coordinating Committee, Inc. v. U.S. Atomic            Energy Commission the court state that under NEPA the AEC was



 "not only permitted, but compelled, to take environmental 

           values into account."


   2. In Environmental Defense Fund v. Mathews court held that NEPA



 provided "supplementary" authority to base its substantive 

           decisions on environmental factors even if those factors were

           not specified in other legislation authorizing agency's action

VIII. Judicial Review


A. Source

   1. Jurisdiction for courts to review agency compliance with NEPA 

           arises under "federal question" jurisdiction


   2. In Calvert Cliffs' Coordinating Committee, Inc v. U.S. Atomic 

           Energy Commission the DC circuit held that the courts have an 

           important role to play ensuring compliance with NEPA.  The 

           Court requires only an exercise of substantive discretion

           which will protect the environment to the fullest extent

           possible.


   3. take a procedural approach look for arbitrary and capricious


B. Virtually all of the actions reviewed under NEPA are considered 

        to be informal agency decision-making and are judged under APA's

        "arbitrary and capricious"


C. Scope of Review

   1. Agency decisions not to prepare an EIS are subject to judicial             review


   2. Courts have been willing to determine whether agencies have 

           fully complied w/ procedural obligations of NEPA and whether

           the content of the EIS satisfies the obligations of NEPA.


   3. Consistent with statute; beyond that, no other substantive 

           requirements (don't run into Chevron issues) however since a 

           statute may require an agency to consider different factors

           NEPA requires to include environmental factors which a given 

           statute may make a decision arbitrary and capricious.


   4. up to agency to decide to eliminate requirements Baltimore Gas

D. Relief

   1. In general, the remedy for violation of NEPA is an injunction 

           which prohibits further federal action until the Agency

           complies with NEPA.


   2. Federal Courts typically are required to "balance the 

           equities" before issuing an injunction, and this requires some

           showing of "irreparable harm" if the injunction is not issued

           and, in the case of preliminary injunctions, a showing of

           "probable success on the merits."


E. Standing

   1. Decisions of DC circuit seemed to acknowledge the principle 

           of informational standing, but in those cases the plaintiffs

           had also established a substantive interest in the

           environmental consequences of the prepared action.


   2. In Lujan v. Defenders of Wildlife the court asserts that only 

           a person with a concrete stake in the substantive outcome of 

           an agency decision has standing to challenge a procedural

           violation made by the agency in making that decision

 IX. State Environmental Policy Acts

A. SEPA's apply to private as well as government actions.


B. They may provide greater substantive authority than NEPA and they          may specify a different scope or content to the environmental 

        review.

  X.
Criticisms of NEPA

A. resulted in lots of paperwork and litigation


B. Critics charge that federal agencies do not seriously consider 

        the environmental issues or recommendations found in EIS's


C. agency's with a specific mission are more concerned with carrying          out their mission than with the EIS


D. The most significant aspect of NEPA has been to delay action

 XI. Stewarts Comments

A. Note NRDC success cases often happen when get injunction and 

        Congress step in to protect


B. money influences decisions (agency politically driven)


C. Alternative to EIS may be like OMB model


D. Constitutional amendment to give each person environmental rights          not good -- hard to draw lines.


   1. amendment does not say much about economic values -- how 

           should judges do balancing of economic values.


   2. if real issue is more integrated approach this probably is 

           not the best way to do it.


Protection of Ecosystems


and Natural Resources
  I. Takings


A. Tragedy of Commons -- Proposed Remedies

   1. private property and use common law to protect -- the problem 

           is the spillover effect.


   2. government ownership and management; government already owns 

           one-third of land


   3. Regulation (in between)

      a. government tries secure basic goals of common law by 

              preventative measures, administrative machine, licensing,

              etc.


      b. use some scheme of collective management


   4. other intermediate solutions

      a. privatization of public resources: grazing permits, leasing                offshore oil lands, mining laws.

           b. fees: discharges, leasing out resources

           c. tradeable permits: more effective private rights under 

              commons


B. Move directly from private to public ownership, get takings

   1. with growth of regulations must determine at what point 

           regulations become so intrusive as to constitute a taking


   2. regulations of air, water, toxic wastes (traditional 

           environmental protection of spillovers) do not represent

           takings.


   3. real pressure on wetlands, homeowner prohibitions, beachfront,             endangered species act.


C. Just v. Marinette County

   1. wetland protection is okay and not a taking


   2. there is an important public purpose to prevent dredging and 

           filling of wetlands


   3. court says no taking if restriction is not rendering swamp 

           useless.


   4. benefits


      a. absorbs wave action


      b. filters water, soaks up excess


      c. supports vegetation, food


D. taking if deprive of all significant economic value unless a 

        common law nuisance Lucas

   1. should we offset benefits?


      a. political problems, taxing


      b. how quantify benefits, battle of experts


      c. high transaction costs


   2. how to apply common law to regulations


      a. habitat modification cases not good to apply common law; 

              consequences often result of cumulative effects.


      b. common law better for bipolar conflicts


      c. may get around by broader definition of nuisance


   3. Where partial loss of value, court balances interests 

           (sufficient rational nexus, Nollan/Dollan)


   4. House Legislation

      a. compensation where regulation diminishes value by more than                one-third, unless nuisance


      b. compensation paid out of budget from agency


   5. Stewert says


 a. its going to send things back to common law which is silly 

              since regulatory agencies developed since CL was inadequate



 b. will lead states to redefine nuisance

 II. Public Trust

A. Introduction

   1. public trust deals with property interests that are inherently             public and cannot be privatized.


   2. not a constitutional doctrine, common law


   3. applied at common law to navigable lakes and rivers, 

           shorelines.


   4. federal courts probably will not extend public trust doctrine


B. How public trust has been used

   1. at common law, private owner cannot prevent public uses on 

           land held in public trust


   2. Public trust as defense to taking that owner had no right to, 

           Illinois Central

      a. facts: legislature grant land to railroad; railroad tried 

                     to sell off lakebed; legislature takes back without 

                     compensation.


      b. Court says no taking because property held in public trust


3. Public trusts for courts to review administrative agency police 

        action National Audubon Society v. Dept of Water Los Angeles

   a. facts: city of LA acquires rights to tributaries to Mono Lake


   b. Court: tributaries not navigable, but lake is; therefore there             is a public trust and board must give weight to public trust 

           interest to lake


C. Can we expand beyond public trust

   1. if we can becomes a defense to house bill and Lucas


   2. some states have expanded through the common law and may see 

           states try to do this.

III. Public Lands and Multiple use of Lands


A. Agencies which control public land

   1. forest service of Department of Agriculture


   2. Bureau of Land Management of Department of Interior


   3. Fish and Wildlife Service of Department of the Interior


   4. National Park Service of the Department of the Interior


B. 1/3 of all land in the U.S. is public land


C. Multiple Use of Land -- over lapping 

   1. because the lands are so diverse, it does not usually make 

           sense to have an overall policy that covers all lands or even 

           one policy that covers a whole forest.


   2. looking at uses of land

      a. inputs: labor, capital


      b. outputs: timber, soil conservation, recreation, wildlife, 

                       habitat and preservation of wilderness


   3 valuing different outputs

      a. market use value

              1). timber: look at market value


         2). soil conservation: cost to do it elsewhere


         3). recreation: admission fees


         4). wildlife: hunting permits


         5). preservation: donations to environmental groups


         6). travel fees to a site



   7). hedonic pricing


      b. non-use value: contingent valuation method


    1). survey of what people would pay to know land is there



    2). tends to be 2-3 times higher value than value revealed 

                  by other preferences


D. Problem with timbering 


   1. often it is subsidized by government instead of a government 

           money maker.  Forest service builds the road to get there --

           forest service is the largest builders of roads


   2. Multiple-Use Sustained Yield Act of 1960 was supposed to limit             discretion



 a. (1 must use forest for many purposes



 b. (2 it is the job of the secretary of Agriculture to ensure 

              multiple usage.


      c. (4 defines multiple uses


   3. cases

 
      a. Sierra Club v. Hardin


   
court requires Forest Service to justify its uses.  Court 




won't substitute its decision.



 b. Sierra Club v. Butz
begins "hard look" forest service needs to explain tradeoffs



 c. Izaak Walton v. Butz
court reads 1897 statute to prohibit clear-cutting


   4. Forest and Rangeland Renewable Resources Research Act of 1978


 a. (6 concessions to environmental interests



 b. (6(g)(3)(A) regulations to govern planning process for each                forest



 c. (6(g)(30(E) can harvest timber only where not irreversibly 

              damaged



 d. (6(K) designation for plans not suitable for timber 

              production


      5. Citizens of Environment Quality v. U.S. courts put 

              constraints on choices of forest service.  (6(g)(3) says 

              you can't timber that will lead to substantial and 

              permanent impairment of the productivity of the land.



    a. not going to trust agency unless they identify claim, 

                 (like National Lime); has to identify what technology

                 could repair.



    b. up to agency to weigh goals, but need to consider 

                 reasonable alternatives under NEPA



 6. subject to NEPA


E. Proposals for controlling Discretion

   1. decentralize management of forest service -- requiring that 

           each forest must be self economically feasible.




-even with this you still need ( like 6(g) to prevent 

                pursuit of profit for hurting environment.


   2. selling off land



 a. Stewert says we should preserve hat is worth preserving for                environmental reasons, but we should sell off grazing land


      b. do we trust people that can't manage land to sell them


      c. our grazing lands are being deteriorated b/c the fee to 

              graze on them is low.


      d. problem is that lots of these lands are being managed worse                than they would be under private ownership


   3. Let environment groups buy the land


  not feasible because construction and timber has too large 

            lobby so far political reasons this is not an option.

 IV. Endangered Species Act


A. definitions

   1. (3(5)(A) definition of critical habitat

        2. (3(16) species includes plants and includes sub-

           species


   4. (3(20) threatened species- likely to become endangered in

           forseable future


   5. (3(6) endangered species

        6. (3(19) take


B. (4 listing and designation of critical habitats

   1. based solely on science and commercial data -- Not Economic


      
with in one year of listing must designate critical 

                habitat, room for balancing (4(b)(2)

   2. secretary shall concurrently designate any habitat that is 

           critical


   3. process of petitions for Secretary to add or delete species 


C. (7 only applies to government action -- federal agency

   1. applies for both threatened and endangered species.

        2. you can't do action that is likely to jeopardize the continued             existence of any endangered or threatened species or result in             the destruction or adverse modification of habitat of such 

           species which is determined by Secretary (7(a)(2)

   3. If jeopardy or adverse modification Secretary shall suggest

           those reasonable and prudent alternatives which he believes

           would not violate ((a)(2) of this section -- mitigation
            (7(b)(3)(A)

   4. Tennessee Valley Authority v. Hill


 a. Burger thinks ESA is stupid in that it requires such harsh 

               results but he see no leeway.



 b. Burger sees absolute prohibition against taking as too 

               extreme but he enforces it as a congressional requirement


   5. Northern Spotted Owl


 environmental groups use owl to protect land


D. (9 applies to both private and government actions

   1. prohibits any person from taking an endangered species -- not 

           threatened


   2. take: to harass, harm, pursue, hunt, shoot, wound, kill, trap,                   capture or collect or to attempt to engage in any such 

                 conduct.


   3. Sierra Club v. Lyng


 enforceable by criminal penalties


E. (10 allows Interior to compromise and negotiate by limiting 

        "take" clause to his discretion

F. the record of getting species off list has not been good problem 

        on its face is absolutist


   1. no balancing


   2. but not completely enforced -- Congress does not give 

           necessary resources


G. Ecosystem management approach rather than species-by-species 

        approach -- Environmental Groups agree in principle against in 

        practice

   1. species-by-species approach easy to get people to sympathize


   2. can establish data for species easier

        3. leads to discretionary decisions hard to challenge in court


   4. species good when relying on litigation


H. Solutions

   1. god squad over a particular case -- grant exemption (7


   2. ad-hoc legislation

        3. current DOI appropriations bill prohibits adding critical 

           habitats


   4. legislate reverse Sweet Homes only direct actions would 

           constitute a taking


   5. local participation


   6. give land owner tax incentive to keep land safe


   7. takings legislation


   8. international effort



 a. lots of litigation



 b. Defenders Case wants federally funded projects overseas to 

               include endangered species act ( ( Court says NO

            c. most promising: creation of deals between pharmaceutical 

               companies who contract with local groups, they provide

               funds for preservation and get first opportunity for

               genetic opportunities

  V. Natural Resource Damages


A. CERCLA

   1. applies to four categories of PRPs along with Joint and 

           Several


   2. (107(a)(4)(C) - allows recovery for damages for injury to 

           destruction of, or loss of natural resources, including the

           reasonable costs of assessing such injury, destruction, or

           loss resulting from such a release."




requires actual injury not just a threat

   3. (107(f)(1) - natural resource liability -- "such sums 

           recovered by the US government as trustee, without further

           appropriation, for use only to restore, replace or acquire the

           equivalent of such natural resources. NO RETROACTIVITY

B. Plaintiffs are federal, state, tribal trustees


C. NRD is a hybrid of laws

   1. tort law



 a. damages



 b. filing in gap in common law



 c. public owners


   2. administrative: claims brought based on paper hearing 


   3. public trust: purpose is to fix


D. Legal issues to be resolved

   1. is there a jury trial


   2. court denovo hearing or administrative record


E. (301(C) DOI needs to create regulations to determine damages

F. What are damages -- DOI regulations tried to create clear rule

   1. lessor of                 



 a. cost of restoring   }      common law



 b. its value           }       approach


   2. measure of value -- hierarchy


      a. if there is a market value use it



    1). cost of good



    2). appraisal fee



    3). entrance fee



 b. non-market



    1). travel cost



    2). hedonic



    3). contingent-value



 c. non-use measures




  CBM


   3. State of Ohio v. DOI (DC Circuit)



 a. Lesser fails on Chevron I



    

preference for restoration no room for contrary 



interpretation

   

 b. measures of Chevron II



    1). arbitrary and capricious



    2). DOI fails to justify why choose market value which will                    understate value



 c. After Ohio


    1). trustee get restoration



    2). plus interim-loss of use value



    3). plus interim-loss of non-use value



    4). assessment


   4. Possible solution is to develop a workmans compensation 

           alternative



 a. develop a per sum amount for release (i.e. cost per gallon 

              of oil release)



 b. adjusted for character of environment






