Contracts II Outline, Spring 1996, Prof. Liam Murphy 

Cases and Materials on Contracts, Third Edition, Friedrick Kessler, Grant Gilmore, Anthony T. Kronman.
Exam:  3 hours for 2 1/2 hr. exam:  3 questions -

· Reflect on Unconscionability - policy - 45”

· Mistake, Understanding, Breach, etc.  - 45”

· Remedies - 60”
I. Order of Topics in Syllabus

A. Unconscionability

1. Freedom of Contract and Distributive Justice

2. Consumer Protection

3. Reflections on Unconscionability:  Leff, Kronman

B. Mistake, Impossibility, and Frustration

C. Performance and Breach

D. Remedies

1. Introductory

2. Specific Performance

3. Cost of Performance and Non-pecuniary Loss

4. The UCC and Cover

5. Consequential Damages

6. The UCC and Lost Volume

7. Reliance and Losing Contracts

8. Parties’ Control Over Remedy and Risk

a) Liquidated Damages

Warranty Disclaimers

II. Fault in Contract - 4 types of excuses

· Unconscionability -fault in process

· Mistake -fault in understandings

· Impracticability -fault in events

· Failure of condition

III. Unconscionability

A. Legal Sources

UCC does not define unconscionability -look to cases

1. UCC §2-302

2. Cases in equity

B. Remedy

· At equity -refusal to enforce unconscionable contracts

· UCC §2-302 -court can refuse to enforce unconscionable contracts

· Exception to the rule that you can’t undo a contract already performed:  Jackson v. Seymour (CB 569-71, re: timber on land sold to brother) -undid a contract already performed by appealing to constructive fraud.

C. Elements of Unconscionability

See J. Skelly Wright in Williams v. Walker-Thomas (CB 596-603)

1. Unfair price

Out of line with the market.  If no market, then gross inequality of bargaining power.

2. Bad price arrived at because of incapacity of one of the parties = Lack of Meaningful Choice

a) Substantive Unconscionability

Very weak, unequal bargaining position

b) Procedural Unconscionability

Faults in bargaining process short of misrepresentation.  Bargaining naughtiness (Leff)

c) Contract of Adhesion

Issues of Procedural unconscionability and Problem of finding assent.

D. Justification for Doctrine of Unconscionability -EXAM!!!!

· Why justified? -Distributive justice, Agent-based justification, Informational Disadv.

· How modified?

· Come up with your own views.  Don’t just repeat Leff and Kronman.  Class material = only a framework for discussion.

1. Framework - Substantive Unconscionability

a) Equity cases

· Concerned with temporary inequality of bargaining power.  If temporary inequality is troubling, then so are general distinctions.

· Concerned with distributive justice.  If not protected, the present inequalities will get worse.  = Forward-looking justification based on a vision of a more just society.

· But, contract law may not be the appropriate means for providing distributive justice.

· Consider:  What are our policy goals?  How best to design our institutions to meet those goals?

b) Agent-based justification

The law should not assist exploiters

2. Procedural Unconscionability

Wright, Walker-Thomas (CB 596-603)-Did each party to the contract have a reasonable opportunity to understand the terms of the contract or were they deceived?

a) Range of the kinds of informational disadvantage

· Lack of knowledge of the terms

· Lack of understanding of the terms

· Lack of choice over the terms

· Lack of understanding of the full implications of the terms

b) Justification

Might be based on the desire to protect people from the effects of choices but for their informational disadvantage they would not have made.

E. Objections to the Doctrine of Unconscionability

1. Point-by-point Disagreement with the above arg.’s in favor of the doctrine

Often appeals to economic factors indicating that non-interference is better.

2. Paternalism = abhorrent

· Objection if paternalism is a justification to protect people from imprudence

· Kronman -Law is paternalistic

3. Leff argues that the undefined term in the UCC is a disaster

But, vagueness is the nature of the doctrine of unconscionability.

IV. Mistake = contemporary errors of fact

· Overlaps with impracticability -artificial distinction.

· Overlaps with misrepresentation (not a central part of the class, ch. 7 of Restmt) -Swinton
· Impossibility and Frustration = expected happenings that form part of the basis of the deal but do not happen.

· Misunderstanding of each other’s words = a subset of mistake

A. Misunderstanding -Restmt §20, 201

1. Legal effect

Result = no assent, therefore, no contract.  Contract = void ab initio.  If goods have been exchanged, then Restitution is the appropriate remedy.

2. Subjective and Objective Views of Contract Law

Test turns on what parties have reason to know.  Subjective theory of assent = fundamental even though courts have many times appropriately applied the objective test.  Subjective interpretation = the usual way.

3. Subjective view surfaces in certain cases

· Neither party had reason to know that the other party meant something different = failure of assent, so no contract. -Raffles (CB 869-75, re: Peerless), =fall back to subjective view -no agreement, then no contract.  Raffles codified in Restmt §20.

· One party had reason to know but the other party used ordinary language in an odd way, such as in horse v. cow example:  A says horse when he means cow and B knows it -would lead to contract on terms different from ordinary meaning of promisor’s words, so court would say there was  no contract.  (Restmt §201 would enforce as contract for cow because B knew what A meant. Extreme objectivist would hold as contract for horse.)

4. Let loss fall on the party in the best position to prevent (avoid) misunderstanding (= policy)

5. If failure of Assent (Raffles -neither party in better position to prevent), then Split the Difference (but Raffles said no contract)
· Common law has no provision for splitting the difference

· If no assent, then no contract, then the loss lies where is falls

· J. Friendly in Govt. case re: the meaning of “chicken” - burden of proof showing “chicken” had a particular sense was on person seeking court intervention.

6. Other cases

· Miller v. Stanich (CB 875-83): ( mistakenly signed lease containing option, meant to sign lease without the option clause. ( in good faith submitted the 2 forms; ( was not deceived; ( entitled to rely on the contract ( signed.

· Ricketts v. Pennsylvania R.R.(() (CB 883-86): ( signed a general release of liability for ( for (‘s injuries, meaning to sign a limited release.  His lawyer told him the release was for back wages and tips only.  ( didn’t read before signing. Held: ( not bound by contract because lawyer was retained only to negotiate wages and tips and because ( should be able to rely on lawyer.

· Swinton:  Termites in the house.  Held: buyer beware/caveat emptor

B. Mutual Mistake -Restmt §§152-158

· Unilateral mistake is not part of our course.

· Mistake depends on one or both of the parties having been mistaken at the time the contract was entered into as to a basic assumption to the contract. (same for impossibility and frustration).

1. Legal Effect

Adversely affected party has option to avoid contract and seek restitution

2. 3 key ideas in Restmt

a) Mistake must be re: a basic assumption

Satisfied in both Sherwood and Wood
b) Mistake must have material effect

Satisfied in both Sherwood and Wood
c) Even when A & B are satisfied, court can say adversely affected party nevertheless bears the mistake, Restmt §154

Party bears the risk of mistake when (1) risk allocated to him by agreement of the parties, or (2) he treats his limited knowledge as sufficient, or (3) risk allocated to him by court because reasonable to do so. (2) satisfied in Sherwood but not Wood.

Reasonableness is determined by fairness (case-by-case, ex post) and incentive (ex ante)

3. No set of formalistic rules

· Examine cases.

· Identity v. nature of a thing is NOT useful.

4. Cases

· Wood v. Boynton (CB 84-88): Mistake in identity -topaz v. diamond. Fraud only if jeweler knew of mistake. Here, jeweler didn’t know. Contract enforced.

· Sherwood v. Walker (CB 887-93): Mistake in quality -Cow named Rose was believed to be barren but turned out to be with calf (much more valuable). =Mutual mistake in material fact, so contract not enforceable.

V. Discharge of duty

A. Impossibility

· Objective standard -nobody could perform according to the terms of the contract

· The impossibility must arise after the contract was entered into.  A party who has rendered part performance prior to the impossibility may recover in quasi-contract.  

1. Impossibility examples

· Death or physical incapacity of a person necessary to effectuate the contract

· A subsequently enacted law rendering the contract subject matter illegal

· Subsequent destruction of the contract’s subject matter or means of performance, as long as the promisor was not at fault and it is truly impossible to fulfill the terms of the contract at any price.

B. Impracticability

· Subjective test

· Requires that a party encounter extreme and unreasonable difficulty or expense that was not anticipated.

C. Frustration

1. Requirements

1. A supervening event
2. that was not reasonably foreseeable at the time of entering into the contract

3. which completely or almost completely destroyed the purpose of the contract

4. and the purpose was understood by both parties.

D. English cases

· Paradine v. Jane (CB 911-12): Lease on land enforced even though invaded by foreign army.  This case represents absolute obligation under the English rule that impossibility is not an excuse.

· Hall v. Wright (CB 916-18): extreme absolute liability case where ( tried to avoid contractual promise to marry by claiming he had a disease.  ( must pay damages. Defense claimed implied condition in marriage contract of health which was not met.

· Savile v. Savile (CB 914-16): ( chose to lose his deposit rather than purchase the house. If the deposit isn’t enough to protect the owners against market fluctuations, then the original deal was too high (unconscionable).

· Taylor v. Caldwell (CB 920-24): Music hall contracted by ( burned down.  Implied condition the impossibility of performance is a valid excuse.  Existence of the hall = fundamental assumption to the contract.

· Krell v. Henry (CB 926-32): Room rented for purpose of viewing the King’s coronation parade, which was canceled. = Frustration of purpose and excuses the contract.  Where the purpose of the contract is frustrated by an unforeseeable supervening event, and the purpose was within the contemplation of both parties when the contract was made, then performance is excused.  Purpose = an implied condition precedent.

· Chandler v. Webster, Fibrosa -note cases (CB 931-34)

E. American cases

· School Trustees of Trenton v. Bennett (CB 99-104): construction of a school was made very difficult but not impossible by latent unforeseen defect of soft soil. Contract was not excused.

· Canadian Industrial Alcohol Co. v. Dunbar Molasses Co. (CB 944-48): Seller not discharged from promise to provide molasses merely because his usual supplier did not produce enough.  Middleman could have made a contract with the supplier, which would then have given him a contractual right on which he may have been able to avoid the contract in this case.

· Lloyd v. Murphy (CB 948-54): see below under measures of impracticability

· American Trading and Production Corp. v. Shell International Marine Ltd. (CB 955-60): see below under measures of impracticability

F. Holmes’ view, The Common Law

If a contract fails, the breaching party pays damages.  A party either performs his promise or pays damages.

VI. Impracticability

A. History 

· Increasing liberality in the law to discharge for unforeseen circumstances

· UCC §2-615.  Restmt reflects the UCC language.  UCC affects the common law.

B. 2 Key Terms in UCC §2-615

1. Intervening event - failure of basic assumption

2. Performance as a result is impracticable

See Traynor, Lloyd v. Murphy (CB 948-954, re: govt. war order to restrict new car sales did not render a sublease of car sale premises impracticable b/c the risk of the frustrating event was foreseeable and purpose of contract was not totally destroyed.)  Traynor relies on his 2-part test: foreseeability and total loss of value (which relate to UCC basic assumption and impracticability).

C. Basic Assumption

· Related to assumption of risk -Traynor

· Interpretive question -did either party assume the risk of this event?  if no, non-occurrence of the event = basic assumption of the contract.

· Traynor -typically presume that the promisor assumes the risk of loss for events that affect his performance where the events are foreseeable.

· Foreseeability is not a test codified in the UCC, but is helpful.

D. Measures of Impracticability

· Lloyd v. Murphy (CB 948-954, facts above) -Suggests test that value of performance must be close to zero.

· American Trading (CB 955-60, re: delivery of oil around the Cape of Good Hope because the Suez Canal was closed.  Mere increase in cost does not excuse performance.  Here, the increased expenses were less than 1/3 over the agreed price.) -Mere increase in price does not render performance impracticable.

E. If performance is impracticable, duties under the contract are discharged, but the law has not properly addressed the issue of expenses in reliance on the contract prior to the discharging event.

Restmt §272 -court should act however fair.  No subtle doctrine.  “The court may grant relief as justice requires including protection of the parties’ reliance interests.” -§272.

VII. Breach and Failures in Condition

A. What breaches or other non-occurrences of events anticipated in the contract count as failures in condition (discharging the other party from obligations under the contract)?

· = Breach of condition.  (v. breach of covenant, which would not bring the k to an end.

· A true condition must go to the heart/whole of the contract, otherwise, lack of materiality.

· Burden of proof:  Condition precedent -BOP on (/promisee. Condition subsequent -BOP on (/promisor.

1. Those which are express in the contract of discharging, i.e. express conditions

2. Those which are sufficiently material such that a court will imply or construct their condition, i.e. sufficiently material to the discharge

· Kingston (CB 979-81, re: ( promises security in exchange for (‘s business.   Intent of the transaction was that ( would transfer his business after receiving security = implied/constructive condition = essence of the agreement. Judgment for ( because the part to be performed by ( was a condition precedent -( failed to give sufficient security, so ( not liable)--3 Types of covenants:  (1) Mutual and independent - either party may recover damages from the other in the event of breach by the other and an alleged breach by ( is no excuse to (. (2) Conditional and dependent - performance of one depends on the prior performance of the other and until the prior condition is performed, the other party is not liable on his covenant, e.g. as in Kingston. (3) Simultaneous (concurrent) - if one party tenders and the other refuses to perform, the first party has an action for default against the refusing party.

· Restmt §§241- 243

· Boone v. Eyre (CB 981-82): problem of forfeiture.  Non-mutual covenant, so not excused from paying annuity on sale of plantation and slaves but entitled to action on the covenant.

· (from Legalines) Where mutual covenants go to the whole of the consideration on both sides, the violation of a covenant is a breach of contract and the other party is excused from performing.

B. Not so simple

1. What is sufficiently material is vague

Concern:  Performance is not required when prior material duties are not performed, e.g. Kingston.

2. Problem of forfeiture

Party A spends a lot in reliance but, because of failure of condition, Party B is discharged.  As a result, A loses a lot.  Court may disregard even an express condition to avoid forfeiture.  Court is reluctant to construct a condition.

3. Sale of Goods

· Perfect Tender Rule:  any departure from the description in the contract is a failure in condition.  This rule has been changed in the UCC.  UCC §2-601 (buyer may reject if fails to conform in any respect = perfect tender rule) was made expressly subject to §2-612 (substantial performance rule for installment contracts).  Other UCC §§2-: 504 (shipment by seller, cuts back the buyer’s right to reject), 508 (Cure by seller of improper tender or delivery), 605 (Waiver of buyer’s objections by failure to particularize, buyer must state his reasons at time of rejection or else precluded from those reasons later), 608 (revocation of acceptance), 606 (what constitutes acceptance of goods) -once buyer accepts goods, can’t reject.

· Miron (CB 1007-1014): racehorse sold at auction, later found to have broken leg, held for (/seller because (/buyer failed to meet burden of proof that horse’s leg was broken at time of sale. UCC §2-607(4) -burden of proof, §2-606(1) -acceptance, (b) rejection, §2-602(1) reasonable time.

· Maurice O’Meara Co. v. National Park Bank of New York (CB 1014-21): Letter of credit.  Contract b/t buyer and bank is separate from contract between seller and buyer. So, bank, as 3rd party, had no right of inspection of the goods before paying on the drafts drawn against the letter of credit.

· Britton v. Turner (CB 1021-28): Employee worked for only 9 1/2 months on a 1 yr. employment contract. Employee allowed to recover the net benefit of his services received by the employer (deduction for damages to employer) not exceeding the contracted for amount.

· Clark v. West (CB 1039-42, note case): Publishing agreement for author of law books stated that the author had to stay sober. Waiver is available only for non-material terms. Although publisher allegedly waived its right to rescind the contract if the author drank, the publisher did enforce the clause.

· Jacob v. Youngs, Inc. v. Kent (CB 1042-54): wrong pipe installed in home = minor failure.  Substantial performance rendered, so damages for minor breach only, not forfeiture of entire contract -damages measured by the loss in value, not cost of replacing the pipe.

VIII. Economic Analysis (Kornhauser)

Posner’s def. of efficiency = maximum wealth.  However, the economist’s def. = pareto optimality (can’t make one better off without making another worse off.)  Better off = satisfying preferences, individual well-being, maximizing profits (commercial context).

A. 4 Aims/ Claims

1. Normative aim

Law should consist of efficient rules.

2. Descriptive claim

Law consists of efficient rules

3. Evolutionary claim

Structural features of common law adjudication explain how the descriptive claim could be true even without a conscious drive toward the normative aim.  Pressure in the common law process selects for efficient rules regardless of what judges sought.

4. Behavioral claim

· People respond to legal rules as they respond to markets.  Re:  causal effects law has on how people act.

· What incentives do we want to give?  depends on social aims.

B. Normative Aim

· Governs most economic analysis

· Rule that grants expectation damages is the efficient rule in a simple world of assumptions

· The simple rule is on that encourages mutually beneficial transfers

IX. Specific Performance

A. = Exceptional remedy

· General rule:  specific performance is granted only where damages provide an inadequate remedy.

· City Stores (CB 1089-91): option contract for rent in shopping center breached by ( for better offer from Sears. Specific performance of the option granted because damages would be difficult to determine and would be an inadequate remedy to (.

B. Even where damages appear inadequate, traditional grounds where courts refuse to order specific performance:

2 & 3 below are of decreasing importance in our law, especially 3.

1. Contracts for personal services

· Lumley v. Wagner (CB 1075-79): Contract to sing in (‘s theater and not to sing elsewhere. Court would not require ( to perform but did enforce the negative covenant through an injunction preventing ( from singing elsewhere.

· Contrast with Stokes v. Moore (CB 1079-89): Employer may contractually prevent its employees from working for competitors for 1 yr. after leaving the original employer.  Specific performance granted for the covenant not to compete.

2. Where the court is unable to frame an injunctive order with sufficient definiteness

3. Where an order would require a lot of supervision by the court

C. How does a court determine whether damages are adequate?

Speculative damages are not awarded.

D. Traditional idea that specific performance will be available where subject matter of contract is unique can be understood in the context of the certainty requirement of damages

· Campbell Soup (CB 1097): Non-delivery of carrots was too speculative.  Could buy carrots from someone else, in which case, damages = the cost of covering.  Difference between the cover and contract price = damages. However, if the carrots are unique, where there is no market and thus, no cover, then the court will fall back on specific performance as the only option.  If unique, damages = an inadequate remedy, so the court awards specific performance. This case would be appropriate for specific performance; however, it appeared that Campbell was trying to manipulate the market, so the contract was held unenforceable on grounds of unconscionability.

· Uniqueness is only an issue when there is no cover market for the good.

X. Assessment of Damages

A. General principle of contract damages:  = compensatory (expectation, not punitive)

· Parties should be put in as good a position as they would have been in if the contract had been performed according to its terms.  Expectation damages is the normal rule.

· Acme (CB 1061-69): contract for wheat at $1.03/bushel.  Breach because sold to other party for $1.16/bushel in interim period b/t orig. contract and delivery date.  Since contract price on delivery date < contract price, no damages awarded -buyer actually benefited by the breach.  Interim higher price = N/A.

B. 3 Limitations on awards of contract damages

1. Avoidability

Duty to mitigate damages

2. Certainty

This is the most important because it affects so many other aspects of damages doctrine.

3. Foreseeability

C. Certainty is implicated in cases of non-pecuniary loss

1. Cases of non-pecuniary where loss is too speculative to be assessed:  Cost of Completion

Problem is avoided by awarding Cost of Completion for performance that ( did not complete, e.g. construction contract where the owner receives long-term benefits from having the building will not be proved with sufficient certainty, so cost of completion grants the very thing that would have earned those profits over the long-term.

2. Cost of Completion/Performance is not appropriate where the cost of completion will not actually enable ( to have the very thing that would earn the lost profits.

Freund (CB 1113-1119): lost profits from publisher’s breach of contract to publish (‘s manuscript.  ( could not prove with certainty his lost expectation of royalties, so only nominal damages; award of publishing costs was wrong.

Jacob & Youngs -facts above in Breach and Failures in Condition: Since cost of replacement greatly exceeded the value, damages measured by change in value.

3. More serious problem:

· If the cost of completion seems to be way in excess of the actual loss to (, then a different rule of thumb applies:  The difference the completion would have made to the value of (‘s property, e.g. Jacob & Youngs (CB 1042-54, re: wrong pipe installed in home = minor failure.)  Substantial performance rendered, so damages for minor breach only, not forfeiture of entire contract -damages measured by the loss in value, not cost of replacing the pipe.

· Problem with the above alternative rule of thumb:  e.g. Peevyhouse (CB 1119-1129, re: ( leased farm to (/coal co. on condition that coal co. restored the farm at the end of the lease. ( failed to restore.  Cost of restoration = $25,000. Increase in value to the farm after restoration = $300.  Court awarded $300 because cost of performance was substantially disproportionate to the value of putting ( where he would have been in had the contract been performed. =Diminished Value Rule. Dissent criticizes the majority for re-making the contract since ( must have known at the time it agreed to the contract that the cost would so exceed the value.)

· Peevyhouse:  substantial non-pecuniary loss, albeit less than the cost of performance.  Difference in value to property gives ( much less than the actual loss from the breach.

· Where actual loss from breach can’t be assessed with adequate certainty:      2 rules of thumb - (1) cost of performance, which overcompensates or (2) difference in value, which undercompensates.  So, conclude that damages are inadequate and award specific performance.  In Peevyhouse, although specific performance would look wasteful because specific performance would cost more, if ( and ( can make a deal, then not wasteful. Assumes that ( will accept cash less than the cost of performance.

D. None of these problems arise where there is a cover market for the good

· Rule:  Damages = Difference b/t the contract and market price at the time of breach.

· UCC introduces the notion of cover

· Both sellers and buyers can claim difference between resale/cover and contract price (rather than dif. b/t market and contract price).

· See UCC §§2-706, 708, 710, 712, 713,  and 715 (CB 1132-1134)

· Effect:  ( only needs to appeal to the difference b/t market and contract where resale (or cover) has not taken place.

· Note:  UCC denies ( consequential damages in cases where those losses could have been reasonably prevented by cover.  = UCC departure from common law.

· Panhandle (CB 1134, re: k for hay,( did not cover for (‘s anticipatory breach): Consequential damages available only where the buyer could not reasonably cover. Buyer here did not cover, so no consequential damages.  Damages limited to contract-market price differential at time of repudiation. UCC §2-723.
E. Foreseeability - Consequential Damages

· Foreseeability = limit on contract damages:  loss must have been foreseeable as a probable consequence at the time the contract was made.  A lot turns on the info. available to the parties at the time of the deal.

· The foreseeability rule = the general rule at common law and applies to all kinds of damages.  Restmt §351.

· Under the UCC, the “Foreseeable as probable” rule is limited to consequential damages.  §2-715 for consequential damages is understood broadly to include any kind of damages not measured by the cost of cover (v. contract price rule) nor constitute one of the specific kinds of expenses/loss stipulated to account as incidental damages.

· Effect:  the UCC doesn’t make as big a difference as you might think.

· Incidental damages - UCC §2-710: includes expenses, commissions, transportation, storage, etc.

1. Case Rules

· Rule of Hadley v. Baxendale (CB 106-110, 1138-44, re: replacement shaft delivered late, held up production): To obtain consequential or special damages resulting from special circumstance, ( must show that the breaching party either knew or should have known of the special circumstances.  Probably as a result of the breach and regularly follows as a result.  Damages assessed only where they are reasonably within the contemplation of both of the parties as being the probably consequence of the breach.

· Globe Refining (CB 1114-52, re: k to sell crude oil): Presumed assent test -Have the parties agreed to take on the loss.  Mere knowledge is not enough.  Someone must be required to take on responsibility.

· The Heron II (CB 1157-64, re: drop in market price for sugar b/c of delay in shipment): Restmt 347, 341 -Foreseeable as a probable result by ( or a reasonable person.

F. Lost Volume

· Sometimes lost volume is an exception to the rule of cover market (where the reseller has resold, so damages = difference b/t resale and contract price).  Lost volume measures damages as the profits lost by the lost sale.

· UCC §2-708(2) Exception of Lost Volume:  if the seller can convince the court that the resale is not properly understood as a replacement for the lost sale (lost as a result of the breach) but rather as a sale that would have happened anyway, i.e. the breach left the seller with one less sale in that year overall, i.e. the seller has lost volume and can measure damages as profits lost by the lost sale.

· Requires market where supply exceeds demand.

· Neri (CB 1165-72, re: deposit made on boat but buyer failed to purchase. Buyer seeks refund of deposit): Retailer had unlimited supply -supply exceeded demand (fewer buyers than boats available).  ( awarded lost profits and incidental damages even though it resold the boat for the same price.

· Economic argument against lost volume:  In a perfectly competitive market, the seller is already putting as many products out on the market as is efficient. The loss of this sale will not result in fewer sales overall. If seller raises the price above the market price, she won’t sell any at all. Assumption: price is fixed by the market. The optimal number of sales is where Marginal Cost > Marginal Gain.

G. Reliance recovery

· In general: In a suit for damages where ( has partially performed but can’t prove profit that would have been made if contract performed, ( can recover reliance expenses thus far where justice requires.  In such cases, expectation damages = reliance expenses + profit lost.  So, reliance recovery is a second best result under the general theory of expectation damages.  But, by the same logic, in such a case, where ( can prove that ( would have made a loss on the contract overall, the loss avoided will be deducted from the reliance recovery.  See Restmt §349 and Albert (CB 1197-1202, re: buyer’s breach of contract to purchase four refiners because of (‘s delay in delivering the first 2 of the machines; buyer/( could not recover lost profits because ( could not prove that injury resulting from the lack of production in the “reclaim department” necessarily resulted from (‘s delays in delivering the machines; ( was entitled to recover for his outlay in preparation for performance (purchase of a motor); ( is entitled to offset that amount by any loss ( would have realized had the contract been completed.)

· 1 possible complication:  where loss can’t be proved and where ( wants full reliance expenses, but where ( has already spent more than the contract price, it seems appropriate if reliance is a second best application of the expectation principle to set a cap on (‘s recovery at the contract price (= the most that could have been received if the contract were performed.)  If trying to approximate expectation damages, can’t go beyond the contract price.

· Policies:  (1) Contract law enforces promises -specific performance or expectation; (2) Contract law encourages economic growth through exchanges and efficient transfers; (3) Tort-like account of contracts -someone has been damaged by the behavior of someone else = Fuller’s view, but makes applicability of expectation unclear.

XI. Restitution

A. Different in part-performance cases if ( can bring claim in Restitution

If (‘s expenses have benefited (, then no reduction from (‘s recovery for loss avoided even if provable.

B. In restitution, the measure of (‘s recovery is the benefit conveyed to (. Restmt §371.

This benefit is measured by calculating the fair cost to ( of obtaining those services from someone in (‘s position.  Kehoe is not followed.  (Kehoe, CB 1179-82, re: old view, k to grade a street breached after ( began work, measured the benefit ( received by the contract price/rate, subdivided the contract and applied ratio). Tripple (CB 1182-88, ( breached (‘s losing contract)rejects Kehoe proportionality rule.  Tripple granted ( reliance damages even if in excess of the contract rate. = general rule.

C. If ( has done everything and all that remains is for ( to pay, then restitution is NOT available.  Restmt §373(2).

XII. Party Control over Risk and Remedy

A. Liquidated Damages

1. General - 2 requirements

a) Assessment of damages = difficult or impossible at required level of certainty AND

b) Amount = a reasonable ex ante assessment of anticipated damages

2. UCC §2-718

UCC introduced in §2-718 that a liquidated damages clause is valid if the amount = reasonable of anticipated or actual damages.

3. Court addresses its main concern to not overcompensate ( by striking down penalty clauses.  UCC §2-719

§2-719:  parties can stipulate remedies that are likely to undercompensate.

B. Warranty Disclaimers

· Requirements:  Both the minimum requirements of the UCC and the common law requirement of Assent.

· Public policy and unconscionability limit the ability to disclaim.

· UCC §2-316 (CB 1256-57): Exclusion or modification of warranties
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