Contracts II checklist (Murphy, Spring 2000):

1) Parole Evidence Rule (=don’t allow in. §213) for oral agreements:

· Was written agreement complete (§209,210,216)/accurate/discharge all other agreements? (Thompson v. Libby, Mitchell v. Lath)

· Is oral agreement prior/contemporaneous (NOT subsequent), then apply PER and don’t allow in (but writings can’t block later oral agreements)

· To be allowed in oral agreement must be: a. supplemental to writings (2-202) or collateral (=of lesser importance) b. must not contradict writings (2-202) c. something not expected to be included in writings (Zell).  §214= can allow in PE to show writing’s NOT fully integrated/to elucidate writings/to show fraud, duress etc.

2) Mistake (=contemporary ignorance), impossibility, frustration (=after the fact) (when a basic assumption fails)

· §151-154 re: mistake. K voidable when there’s mistake re: basic assumption and that mistake makes a material effect. (Sherwood – barren cow case); K voidable when circumstances turn out different than bargained for (Krell)

· Ask: who’s party in best position to avoid risk? (§154: did K assign risk – if so, that party bears risk; §153 if one party knew of mistake @ time of K, the K is voidable)/what’s reasonable?

· Were events foreseeable? (Lloyd v. Murphy: war = foreseeable)

· Brit. Approach = loss lies where it falls/when make k take on risks (Paradine v. Jane)

· Some cases hold can only void K if K= absolutely impossible (School Trustees of Trenton; American Trading) (check whether K is impossible or merely impractical)

3) Misrepresentation §159-169, Duress (=improper threat = crime/tort) § 175-177 
       (see also §12-16 re: minors, mentally ill, intoxicated etc.)

· If there was duress (§177), misrepresentation, or fraud §164 (or constructive fraud. Jackson v. Seymour), k= voidable 

· Where there is a question of duress, look at respective bargaining powers of parties.

· Generally, silence is NOT considered misrepresentation (Swinton – no duty to speak)

· But, if there was non-disclosure, and disclosure was necessary to prevent misrepresentation/correct mistake or there was relationship of trust, k=voidable §160, 161 (was there a relationship of trust)

· Opinion = mere belief (NOT misrepresentation).§168, 169
· Should buyer be held responsible/’buyer beware (caveat emptor)?

· Kronman test – must disclose info. if didn’t work hard to get it (=casual), but don’t have to if you did your homework (=deliberate), and other party was just lazy.

· Is this a case re: home buyers? (law = sympathetic to home-buyers. Implied warranty)

4) Unconscionability

· If k=unconscionable, court may refuse to enforce all/parts (2-302)

· Did person just not shop around enough/was lazy?

· Did person have informational disadvantage? (MacIver – K voidable, cause of hidden charges for home, Henningsen)

· Was there a structured monopoly?

· Is there an absence of meaningful choice? (Need to show this to prove k=unconscionable, Bad price is NOT enough! Walker-Thomas v. Paternson)

· Is there a major imbalance in knowledge/bargaining power? (Need to show this to prove k=unconscionable, Walker-Thomas v. Paternson, Henningsen)

· Was there market irrationality? (ex. Racism)

· Are we talking about a market of necessities? (and should be regulated)

· Is consideration = adequate OR grossly inadequate (and, thus, unconscionable) (Embola, Marks v. Gates)

· Did D get windfall? (However, Bad price is NOT enough! Walker-Thomas v. Paternson)
· Policy questions: if court voids K is it acting paternalistically (Shwartz)?  Should we look at entire classes? Is this a tort or K question? What is court’s role in distributive justice?

· If exclude/modify warranty, it must be done in conspicuous writing (2-316) (Walker-Thomas v. Williams:  Hidden add-on clause = unconscionable/not allowed)

· Car manufacturer cases: disclaimers of implied warranty are invalid  due lack of knowledge/gross inequality in bargaining power (Henningsen)

5) Breach, Remedy

· **Guiding principle of damages: how do we put P in the same position she would’ve been had K been performed?

· Generally speaking, award Expectation Damages (ED) = costs expended thus far +/- expected profits/loss  (altho sometimes use restitution, RD, instead)

· What are the material conditions of k? (Britton, work for 9.5 months case)

· Is the breach/defect trivial? (it it’s trivial, it may not thwart deal: doctrine of substantial performance, Boone,  vs. non-trivial defect, Kingston – threshold issue)

· Does breach = breach of condition or breach of entire K? (Jacobs)

· Is the work divisible? (Britton, work for 9.5 months case)

· How do we measure things like lost pride, fame etc.?

· Are we talking about a condition precedent (=burden of proof on P) or condition subsequent (=burden on D to show it didn’t happen)

· Buyer has right to reject improper goods (2-602), but must do so in reasonable time.  Burden on buyer to establish breach! (2-607, Miron, horse case) (2-508 = seller may cure improper tender within certain time)

6) Remedies: Specific Performance (SP)

· Are traditional damages inadequate? (can prove loss with certainty?)
· Are goods unique? (if, so, use SP as remedy, ‘cause no cover)
· Is K for personal services? (if so, CANNOT use SP due to supervision/implementation problems/limits freedom to contract) (Although can use SP if this is explicitly written into k/was enough consideration, Stokes, non-competition case)
7) Nonpecuniary loss and cost of performance

· Damages: usually ask: what is the cost of completion? (=how would’ve things been had they been done right?) 
· Would such damages be grossly disproportionate §348

· Are we certain that that’s the right price for damages? (Freund – publishing case – can’t get for royalties = uncertain) Or are they too speculative?
· Is breach trivial or dominant/pervasive? (Jacobs and Young)
· For construction cases: what is diminution value? (=value of house had it been according to k, less price of house with defect) §348 (Jacobs and Young)
· Does remedy overcompensate? (k law wants to avoid overcompensation) Would there be economic waste if awarded? (Peeveyhouse)
· Was there good faith/intent?
8) Anticipatory Repudiation (=statement re: intent to breach)  and Mitigation 

· Was loss avoidable? P cannot just sit idly by (Jameson)/must take reasonable steps to avoid or mitigate loss (cannot recover for avoidable losses, but can if made ‘reasonable but unsuccessful effort. §350,§253)
· If A informs B that A will breach in future, B can either sue immediately or wait a reasonable time. (2-610) (with proper notice and B’s acceptance, A can retract repudiation. 2-611)
9) Cover and Lost Volume (= is resale replacement for original sale?)
· What is market price (MP) at time of breach?

· What are consequential damages? a) were they avoidable?§350 b) are they foreseeable? §351(1) (2) (did D have reason to know) c) can we assess them with certainty? §352
· Contract of Market rule 2-713: Damages to seller for buyer’s refusal/noncompliance = MP-KP (Gainsford) (unless this is inadequate, then go with profit from full performance) 2-706 (Neri, 2-708(2))

· What’s price of cover? (=award damages acc. to what price would’ve been if it had been sold). If buyer covered, then damages = CP (cover price) – KP  (+ foreseeable incidentals:2-715) (minus expenses saved: 2-713)

· However, failure to cover does not bar recovery! 2-712 (if no cover, go with contract of market rule, MP-KP)

· If buyer breaches, seller may resell and then buyer owes RP (resale price) – KP (+ incidentals, 2-710) 2-706 (Did seller give buyer reasonable notice? Was resale commercially reasonable? 2-706)

· Remember to deduct any benefits from breach 2-713
· Is supply > demand? Are goods unique?  Then resale does not equal replacement.

· To sum up, both sellers and buyers can claim resale/cover P – KP (rather than appealing to MP)

10) Consequential Damages
· 2-715 Are consequences foreseeable (did D have reason to know? Was info. ordinary knowledge?) (Hadley)

· Are profits too remote/not to be recoverable? (Heron II) (Panhandle – can’t recover for K2, because no certainty that that D2 released D1 from obligation)

· Mere notice is not enough (Globe)

11) Reliance and Losing Contracts

· If fully performed, get damages for full performance

· What if partially performed? Can sue for Expectation damages, ED = expenses thus far +/- profits/losses  (=in theory, under K, income costs + profit)

· If D can prove that P would’ve been at a loss if there was full performance, this amount will be deducted from damages award

· Restitution damages, RD, in theory should be part of ED (=expenses so far).  Often RD is only part you can calculate for sure/provable losses. (RD undoes unjust enrichment)

· In the case of a losing k: if  a party’s entitled to nothing under ED, can chose to sue for RD

· RD offset by D’s benefit to P (i.e. if paid in part)

· In RD, method more generous to innocent party (P) will be adopted §371
· For RD need to establish that an actual benefit has been conveyed to D! (Albert) §371, 373
· RD NOT available if P has fully performed k (all that remains is for D to pay up) § 373 (2)
· Kehoe approach (=middle ground betw. RD and ED NOT) used

