CONTRACTS








I.  Remedies
A.  Expectation damages are the standard measure of damages of promissory liability both for actions based on the bargain  theory and those based on promissory estoppel.  They put the promisee in as good a position as he would have been in had the contract been performed.  

Award = benefit of the bargain (out of pocket + profit).  

Basis = enforce promises according to their terms

1.   Why ever award expectation damages?
a.  Economic explanation = credit economy tends to eliminate the distinction b/w past and future (promised) goods.  Expectation of future values becomes present values for trade purposes.  Problem is that promise has value only b/c law enforces it , while the expectancy that is regarded as the present value is not the cause of legal intervention but the consequence of it. 

b.  Juristic explanation = makes sense of the economic theory by considering the utility that underlies that way of living.

(1)  to cure the harms occasioned by reliance


(2)  to prevent the harms occasioned by reliance by penalizing breach of promise by the promisor

(3)  to facilitate reliance on business agreements

2.  Measure of expectation damages = contract price minus whatever benefits, if any, the ( received from not having to complete his own performance (e.g., expenditures that ( would have had to make).

B.  Reliance damages are occasionally awarded for promissory estoppel cases.  They put the promisee in as good a position as he would have been in had the contract never been entered into. Usually given where expectation costs are difficult to measure (but the ( can demonstrate expenditure), or where expectation damages are inappropriate b/c they grossly exceed the amount of reliance damages.   


Award = out of pocket costs. 

Basis = compensate for detrimental reliance

1.  According to Fuller, the reliance interest is the most important. The reliance interest not only covers all cases covered by restitution, but it also protects the expectation interest in most cases, where it compensates opportunity costs in terms of expected gain instead of losses caused (e.g., foregoing an opportunity to contract elsewhere is compensated in terms of what one could have expected a similar deal to produce.

2.  Why does the law not usually reward reliance damages? According to Fuller, it is more practical to award expectation damages, although the law ought to operate in accordance with the reliance interest:

a.  Expectation interests are easier to define.  

b.  Deters breach of contract and reliance loss b/c it’s easier to prove expectation damages (see above).

3.  Limitations on amount of reliance recovery
a.  Contract price as a limit—when (’s only obligation is to pay a sum of money (contract price), reliance damages will almost always be limited to the contract price.  Don’t want to give ( more than what his expectation damages would have been, and expectation damages will seldom be greater than contract price.

b.  Recovery limited to profits—May (’s reliance damages exceed expectation damages, in case where completion of contract would have resulted in a loss for (?  Most courts refuse to allow reliance damages to exceed expectation damages, but place BOP on ( to show what (’s loss would have been.

C.  Restitution damages (quantum meruit) restore to the ( the benefits conveyed to the defendant. They are typically awarded in quasi-contract cases.  Also awarded where the expectation damages are too uncertain, and the reliance damages are not a fair measure of recovery.  According to Fuller, protecting the restitution interest is most important in providing a  ground for judicial intervention.

Award = benefit to promisor

Basis = compensate for unjust enrichment

II.  Why enforce promises?
A.  Contract as a promise ( We are morally obliged to keep our promises, and the law should enforce our obligations.

B.  Instrumental view ( We enforce promises to the extent that enforcement is socially beneficial.  The point of contract law is to encourage mutually beneficial transactions.

C.  Compensation for detrimental reliance
D.  Autonomy ( Fuller’s notion that the law should reinforce rules established b/w private parties, and should resist interfering w/ people’s abilities to bind their wills as they choose.  Can be subsumed under the instrumental or contract as a promise view.

The biggest conflict in the courts is the struggle of whether to adopt the instrumental account of contract law or a backward-looking compensatory view.  Which view courts adopt will affect which promises will be enforced (e.g., executory contracts v. detrimental reliance).  The remedy invoked depends on the underlying  normative basis.

III.  Which promises are enforceable?
We still encounter the old slogan that consideration is a benefit to the promisor or a detriment to the promisee.  This is not very helpful.

A.  Bargain theory of consideration, Section 71

1.  Promise

2.  Something done by the promisee (act, reliance, forbearance, promise)

a.  that is bargained for, or sought by the promisor

b.  given by the promisee in exchange for a promise

Key = mutual inducement or mutual interest ( not to be confused w/ mutual obligation).  Unilateral contracts fall under the bargain theory as well.

3.  Consideration cases

a.  Underwood Typewriter (p. 294) Performance is a substitute for consideration in a unilateral contract.  Court confuses mutuality of obligation w/ mutuality of interest.  There was never a mutuality of obligation—( was not obligated to find a tenant for sublet.  Problem here was that there didn’t appear to be a mutuality of interest either. Assume a mutuality of interest if the agreement is accepted.  If agreement accepted by performance, enforce the unilateral contract.  If not, no unilateral contracts would be enforceable.

b.  Feinberg v. Pfeiffer (p. 308) Past services do not constitute consideration.  Promise of pension, however, induced reliance.

4.  One of the purposes of the bargain requirement is to prevent the enforcement of promises that are in reality promises to make gifts—gratuitous noncommercial promises

a.  Kirskey v. Kirskey (p. 473) ( relocation was insufficient consideration to support promise of brother-in-law to provide her w/place to stay.  Condition versus consideration—often difficult to determine whether there is a request for consideration or merely statement of a condition of a gratuitous promise.  Test = whether there is benefit to the promisor.  In this case, the move was only a condition of the gratuitous promise. (Before § 90).

b.  Forward v. Armstead (p. 475) Slaves and plantation were not paid as consideration for the son’s removal.  (Before § 90).

c.  Devecmon v. Shaw (p. 480) When a substantial financial burden is incurred at the request of another party, recovery will be permitted even if promise was gratuitous. Burden to the promisee was sufficient consideration.

d.  Hamer v. Sidway (p. 483) Nephew’s abdication of his legal rights was sufficient consideration for money promised by uncle.   Bargain may be present even if promisor does not receive an economic benefit from the transaction.  Section 79—If requirement of consideration is met, there is no need to show actual benefit or detriment.  Only need to show mutual inducement (Before §90).

e.  Ricketts v. Scothorn (p. 491) Development of promissory estoppel—granddaughter relied on grandfather’s promise to pay her financial support.

5.  Moral Consideration—used to justify enforcement of gratuitous promises to pay a pre-existing debt.  Cause of action is the old promise, but the measure of liability is determined and limited by the new one.

a.  Gillingham v. Brown (p. 512)—promise to pay a debt previously barred by the statute of limitations will be enforced even though there is no new consideration received to support it.  Payment can only be claimed, however, in accordance with the conditions established by the second promise.

b.  Mills v. Wyman (p. 523)—moral obligation was not considered sufficient legal consideration.  ( cared for  (’s sick son out of kindness.  Although this created a moral obligation to pay, the obligation was not enforceable.

(1)  cannot assume that just b/c there is a moral obligation that it ought to be enforced.

(2)  If all promises that have moral consideration were enforceable, it is not obvious why we shouldn’t go straight to moral obligation as a ground for enforcement.

c.  C. v. W. (p. 527) Father’s express promise to pay support for illegitimate child was unenforceable b/c only consideration was recognition of moral obligation, which is insufficient ground of enforcement.  Court was using the old benefit/detriment doctrine of consideration, and not looking to reliance.  Decision was probably a way to induce the legislature to remedy an appalling statutory situation.

d.  Webb v. McGowin (p. 539) ( saved ( from death, and seriously injured himself in doing so.  Sought to recover (’s promise to compensate.  A moral obligation is sufficient consideration to support a subsequent promise where the promisor has received a material benefit, although there was no original duty resting on the promisor. Limited doctrine of moral consideration.

(1)  measure of recovery = terms of promise, not necessarily equivalent to the benefits conferred.

(2)  Section 86—A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

(3)  Prosser suggests that the consideration is evidentiary in these cases—take the benefit (instead of the bargain) as evidence that the promise was made.  Not tenable—moral obligation is not evidence that a promise was made.  Webb allows us to focus on the promise instead of the consideration.

B.   Bargain +

Requires all of the above in addition to a benefit to the promisor or detriment to the promisee. This more demanding version is explicitly rejected by Section 79 of the Restatement (but the restatement is not the law).

C.  Promissory estoppel, Section 90

1.   Requires a promise + four elements:

a.  reasonably expect to induce action or forbearance

b.  promise relied upon

c.  such that justice can only be avoided by the enforcement of the promise

d.  where the manner of enforcement can be limited as justice may require

2.  Default remedy = expectation damages.  The remedy may be limited to reliance damages by the 4th element, as in cases where the expectation damages greatly exceed the reliance damages.  Occasionally, justice may not require enforcement at all.

3.  In two cases, reliance (under the 2nd element) serves an evidentiary function:

a.  charitable subscriptions—Allegheny College (p. 501)

b.  marriage—DeCicco v. Schweizer (p. 494)  The performance of marriage itself is evidence of reliance.

4.  Case examples

a.  Siegel v. Spear (p. 285)—( promised to insure (’s furniture, which he was storing for him at no charge.  Failed to insure, destroyed in fire. Case of detrimental reliance, although court didn’t explain it as such.  Reasoned that part performance of an agreement made that agreement enforceable, despite the lack of consideration.

b.  Feinberg v. Pfeiffer (p. 308)—Feinberg’s forbearance of employment opportunities while she was still employment constituted sufficient reliance on the (’s promise to pay pension.

D.  Equitable estoppel = ( is estopped from asserting rights that the actual state of affairs provides b/c ( misrepresented the truth and the ( party relied on that representation.  Relevance of reliance in equitable estoppel led to the development of promissory estoppel.   Difference = reliance on facts, not a promise.

1.  Capital Savings & Loan (p. 299)—bank had to absorb loss of interest b/c parties relied on quoted monthly payments in agreeing to the mortgage.

2.  Lusk-Harbison v. Universal (p. 289)—“Don’t worry, the cars are insured.” Couldn’t use bargain theory b/c no consideration for insurance. Application of Section 90, although ( (Universal) made statement of fact that cars were covered as opposed to promising to insure them.  Court also noted that a subsequent oral agreement to modify a prior written contract is valid.

E.  The bargain theory + promissory estoppel gives an inclusive answer as to which promises are enforceable.  We can understand the law negatively ( purely gratuitous, non-relied upon promises will not be enforced.
1.  Non-relied upon gratuitous promises are covered by neither.

2.  Relied-upon gratuitous promises are enforceable only under §90.

3.  Executory, bargained-for contracts are enforceable under only §71.

F.  Two exceptions to (E)

1.  Seal—still effective, sometimes will make a promise enforceable

2.  Past benefits in some circumstances may be OK as consideration even though they would not be sufficient under the bargain theory (by virtue of their being in the past)

a.  Prior contract barred by statute of limitations or other legal technicality.  Validity of contract may be revived by subsequent promise.  Original contract provides the cause of action but the content of the obligation is determined by the later promise. (Widely accepted)

b.  Promise made in recognition of benefit conferred on promisor by promisee in past will sometimes be enforceable.  Extent of the obligation is set by what is promised at the later time, not by the size or measure of the benefit conveyed, nor by the extent of the loss suffered by the promisee in conveying that benefit. (Less popular, Section 86)

F.  Priority among grounds—

Contracts may be potentially enforceable under several grounds.  The only contract enforceable under Section 71 that are not enforceable under Section 90 is the purely executory contract, where there is an exchange of promises but no performance or reliance.  Though it is no longer true that all court regard promissory estoppel as a weak or dubious ground for recovery, it as still regarded as such more so than recovery under the bargain theory.  It is still good policy to rank grounds for recovery as follows:

1.  Bargain theory of consideration

2.  Promissory estoppel

3.  Try anything else that might seem plausible

IV.  Different possible interpretations of the bargain theory and promissory estoppel
A.  Three important different kinds of legal rules
1.  Substantive—most natural understanding of Section 71 is that there is something special about bargains that makes it more appropriate to enforce them.  People seek what they bargain for.

2.  Formal

a.  Evidentiary rule of thumb—view taken by Mansfield in Pillans and Rose.  The requirement that there be a bargain is purely evidentiary.  At the level of substance, all promises should be enforced. There is no important difference b/w than bargained for and the purely gratuitous promise.  Since the requirement of a bargain serves an evidentiary purpose, it is legitimate for the court to enforce a contract not bargained for so long as there is evidence that  a promise was made.

b.  Strictly evidentiary view, meets the 3 Fuller requirements:

(1)  evidentiary—provides evidence of the existence of agreement

(2)  cautionary—performs deterrent functions as check against trivial actions

(3)  channeling—offers simple, external test of enforceability which party may use to shape his actions.

Chancellor Kent’s interpretation that seals should take a certain form in Warren v. Lynch is an example of this view.  As Kent made clear, if you see the rule as being strictly formal, and expect it to have the 3 functions described by Fuller, than it is very important that you never depart from the rule.  If you depart from the rule in particular cases, the rule will no longer have the cautionary and channeling functions.  Cautionary function depends on channeling function—If it is not clear what immediate legal effects will follow from your actions, then the cautionary function is weakened

B.  People disagree about whether the bargain theory should be understood substantially or formally.

1.  Substantive—believe that there are substantive differences b/w gratuitous and bargained for promises that give reason to enforce the latter and not the former.

2.  Formal—think that at the substantive level, there is perfectly good reason to enforce gratuitous promises.  But for formal reasons, it makes sense to require a bargain.

3.  Case examples

a.  Fischer v. Union Trust (p. 710) A promise w/o valuable consideration is merely a gift.  Rejection of the peppercorn theory—the $1 was an insufficient cloak for the love and affection that motivated the supposed contract.

b.  Warren v. Lynch (p. 725) Takes a strict evidentiary view of formalism.  To adopt the scrawl instead of the wax seal would lead to a deterioration in form, and a loss of the channeling function that formalism serves.  Formal device has to be rigidly applied unless we wish to undermine the its utility to prevent fraud, ensure the solemnity of agreement, and communicate exactly which promises will and won’t be enforceable.  Problem=  false negatives, contracts of quality substance will not be enforced merely b/c they lack the requisite wax.

c.  Krell v. Codman (p. 728) In a covenant under seal, decedent may bind executor to pay third parties a sum of money from her estate.  Consideration  is merely a form—the contract is enforceable simply b/c of the seal.

d.  Pillans and Rose (p. 744) the written agreement is sufficient evidence that promise was entered into after enough deliberation and reflection to make it enforceable.  Consideration is not needed in commercial agreement b/w merchants, as it would be destructive to trade.

C.  People disagree about how best to understand promissory estoppel
1.  Substantive—(most natural) Responds to the concern that we compensate for detrimental reliance.  Trouble = this view is incompatible w/ the award of expectation damages in promissory estoppel cases.  A way around this problem is to follow the Fuller argument that expectation damages are simply in practice a good measure of reliance damages.  Unfortunately, this does not work in all cases.  There are cases where expectation and reliance damages are very different.

2.  Formal—As a mere evidentiary rule of thumb.  The fact that a promise was relied upon is simply extra evidence that the promise was made.  At the formal level, that’s what we care about—the fact that the promise was made, not that it was relied upon.  On this view, promissory estoppel is based on the idea that we need to be compensated for detrimental reliance.

3.  Radical view—Farber and Matheson see the doctrine as a clumsy attempt to remedy the problems with the bargain theory.  The law of contracts is moving toward a single rule of enforceability.  Suggested rule = enforce all commercial promises.

V.  Left-over Enforceability Issue: Public Policy as a Defeating Factor
A.  Appeals to public policy may be made at any stage of a legal argument concerning the law of contracts.  On one view, all there is to law is public policy understood in a very broad sense.  But there is also a special role in contract law for the idea of public policy.  Some agreements, otherwise meeting in all the requirements of valid contracts, will be held to be void on grounds of public policy.

1.  The earlier position was that contracts to do something illegal were void.

2.  The current, broader view, is that some contracts are void on grounds of public policy.  A very good indication that an agreement is contrary to public policy remains the fact that it concerns illegal activity.  Next in line would be a case that does not involve illegality, but where enforcement would directly contradict the policy behind relevant legislation.  

a.  Hewit v. Hewit : the Supreme Court said that to enforce this contract would be tantamount to recognizing common law marriage, which the Illinois legislature clearly meant to abolish.  

b.  But it could also just be something that the court feels is universally condemned.  See Shaheen v. Knight (p. 137) ( sued ( for failed operation to make him sterile—wife gets pregnant.  Court refuses to award damages for the birth of a healthy baby, as it would be “foreign to the universal public sentiment of the people.

3.  Restatement § 178 sets out a view about when courts might hold agreements unenforceable on grounds of public policy—it makes no sense to strike down a contract that is in some sense contrary to public policy, if striking down the particular agreement will not in fact further the policy.  

Section (2), in weighing policy in favor of enforcing a term:

(a)  parties’ expectations

(b)  any forfeiture that would result if enforcement were denied

(c)  public interest in enforcement

Section (3), in weighing policy against enforcement of a term:

(a)  strength of policy

(b)  likelihood that refusal to enforce will further policy

(c)  severity of misconduct

(d)  directness of connection b/w misconduct and term.

VI.   Formation and Interpretation in General
A.  A promise is more than a mere statement of intention: to make a promise is to make a commitment.

B.  In the standard case, an offer is not a promise, but rather a conditional promise.  An offer becomes a promise when it is accepted—at that point, both parties to the agreement have made promises.

C.  Subjective and objective theories of assent—In ordinary cases, the question of whether an offer, acceptance, promise, or agreement is made and, if so, on what terms, is settled by looking to the ordinary meaning of the words, along with the circumstances in which they were uttered.  Words are not dispositive; one can make an offer without saying “I offer” and one may fail to make an offer even though one uses those words.  The default question = what is the most plausible interpretation of the parties’ behavior, both linguistic and otherwise, in the circumstances?

1.  Davies v. General Foods Corp. (p. 121) ( orally agreed to compensate ( for a recipe that she revealed to him. She wrote letter to company of agreement, received acknowledgment stating that company had full discretion of use of recipe and compensation.  ( used recipe but failed to compensate.  Court states that 2nd letter is too indefinite to make contract enforceable.  Did not look to subjective intentions of parties, but took an entirely objective approach. Used dictionary to look up meaning of “discretion,” to determine whether it was reasonable to think that a contract was apparent.

2.  Mabley  Carew v. Borden (p. 124) ( promised Anna Work in writing that he would pay sum of money to person of her choice upon her death if she continued to work for company. (, decedent’s sister, seeks recovery.  Last ( of certificate stated that certificate was purely gratuitous and not binding. Court says that her continued employment was bargained for.  Unilateral contract = performance counts as both consideration and acceptance.  Court looks beyond the words of the agreement to the circumstances in which it was made.  

Test for intent = how would a reasonable person in the position of he ( understand the objective manifestations of the ( ?

3.  Anderson v. Backlund (p. 129) In conversation, ( orally agreed to provide water for cattle if ( purchased them.  Court looks at the circumstances—possible that agreement could be interpreted to be enforceable, ( encouraged ( to purchase.  Problem = not reasonable to think that ( promised anything.  

Belief = subjective component

Reasonableness = objective component
4.  Sullivan v. O’Conner (p. 131) ( promised to perform plastic surgery on ( and enhance her appearance.  ( just got uglier.  Court awards reliance damages (view expectation damages as too extreme when there was no negligence).  Problem = formation issue.  Reasonable doctor wouldn’t promise a specific result.  Court is skeptical of such promises.  Though promises should be enforced, remedy should be limited in interests of public policy.  Public policy issues— Restatement §178:

a.  Positive public policy standpoint = enforce contracts b/c of good effects for society

b.  Negative public policy standpoint = limit right to contract b/c of negative effects

D.  How can it be right to take an objective approach to formation?  

1.  Private autonomy—how can we enforce the wills of the parties if we don’t know the content of their intentions?

2.  Instrumental view—enforcing promises is mutually beneficial only if we assume that the agreement that we enforce is the one that the parties intended.

3.  Factors that justify an objective approach:

a.  Security of transactions = w/o objective guidelines to formation, we open the door to fraud.

b.  If we require proof of intention, contracts become extremely difficult to enforce b/c of cost of gathering evidence.

c.  Transaction costs would increase at the negotiations stage if people were required to stop and inquire to make sure that the words are being used in a standard way.

d.  Channeling function—objective rule of interpretation will induce parties to contract for what they mean, to make sure that their words represent their intentions.  Encourages party best able to prevent a misunderstanding to do so.

4.  Requiring an objective rule of interpretation is a practical concern—it doesn’t mean that contracts have nothing to do with the subjective states of the parties.

5.  We do a better job of enforcing the actual intent of the parties when we take an objective approach to interpretation.

G.  Combining the objective and subjective approaches—the unruliness of words. Cases where the parties had materially different understandings of their interaction are resolved by looking to what they knew or had reason to know about each others’ understandings.  Restatement §20 and §201 set out the approach.  One addendum = §20 (1)(b) need not be read too strongly: where both parties have some reason to know the meaning attached to the other, but one of them has greater reason of this kind, it may be appropriate that the meaning of the other prevail.

1.   Restatement §20 Effect of misunderstanding
(1)  There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and:

(a)  neither party is in a position to know the meaning intended by the other and thus prevent the misunderstanding, or

(b)  each party knows or has reason to know the meaning attached by the other.

(2)  Manifestations are operative according to the meaning the parties attached to them by one of the parties if the other party knows or has reason to know what that party meant.
2.  Restatement §201 Whose Meaning Prevails
(1)  Where parties attach same meaning to a term, it will be interpreted in accordance with that meaning.

(2)  Where parties attach different meanings to a term, it will be interpreted in accordance w/ the meaning attached by one of them if the other party knows or has reason to know what that party meant.

3.  The famous Restatement example = A says to B “I offer to sell you my horse for $100.” B accepts, knowing that A meant his cow, not his horse, and merely made a slip of the tongue.  Under the first Restatement, there was no contract for the sale of either the horse or the cow.  Under the Restatement Second §20 (2)(a), there is a contract for the cow, not the horse.

4.  Raffles v. Wichelhaus (p. 869) Case of the Peerless—( contracted to sell goods to (, but ( refused to pay when the goods arrived on a different the December Peerless instead of the October Peerless.  Neither party knew that there were two ships w/ the same name.  Neither party in a better position to prevent the misunderstanding, no contract under §20(1)(a).  Cannot always enforce according to the “ordinary meaning” of the terms, b/c sometimes there isn’t one.

5.  Frigaliment Importing Co. v. BNS International Sales (p. 872)  Seller shipped stewing chickens, buyer thought that he was getting boilers.  Buyer knew that “chickens” would be treated in ordinary terms.  It is up to the person who is imposing an idiosyncratic meaning on the terms to make that meaning clear to the other party (but see §201, where idiosyncratic meanings will prevail if shared by the parties).  Generally, the person speaking is in a better position to prevent such mistakes.

6.  Ricketts v. Pennsylvania RR (p. 883) ( employee was in accident at work, hired lawyer to negotiate for lost wages.  Lawyer negotiated w/ ( employer for complete release, sum of money for ( to settle entirely.  Judge Hand sees it as a problem of agency—( not bound by terms of agreement that lawyer initiated beyond scope of his authority.  Concurring opinion suggests settling misunderstanding w/ principles of fairness—RR didn’t lose anything, not unfair to give ( wages.   Problem = The law has no mechanism for dividing up loss 50-50 in terms of fairness when both parties are at an equal disadvantage as a result of a misunderstanding.
F.  Implied-in fact-contracts—sometimes it will be appropriate to find a promise, even though there is very little or no express language to go by.  Here, courts have made use of evidentiary presumptions; most importantly, cooperative behavior within close relationships is presumed not to be motivated by adherence to an agreement.  Such presumptions are rebuttable. Note: Corbin says that all contracts are implied, b/c we always have to look to the circumstances in deciding issues of enforceability.

Implied contracts b/w family members:
1.  Young and Ashburn’s Case (p. 146) ( would go to (’s inn regularly.  Debt grew over time, but never any discussion about price.  Court found that there was no agreement b/w parties. Today, court would use circumstances to find an implied-in-fact contract.

2.  Hertzog v. Hertzog (p. 147) Son and his wife lived w/ father and worked on his farm until his death.  ( seeks to recover wages from estate.  There had been mention of payment, but father had always put it off.  Test for when to imply a contract = only find an agreement when it is necessary to explain the relationship b/w the parties.

3.  Barnet’s Estate (p. 152) Decedent’s widow sought money from estate of husband for wages—she worked as a manager of concessions of his park.  Provided letter where he stated that they were in business together.  Court says this isn’t enough—require an express agreement in order to enforce an agreement b/w spouses.

4.  Cropsey v. Sweeny (p. 153) ( thought that she was married to (, but marriage was invalid.  Cut out of entitlements as widow, sued estate for value of her services to him.  Court remarks that is would be “disrespectful” to imply a contract where a wife performs not as a servant, but out of the motive of marriage.  Normative concerns are apparent—not clear that court would enforce agreement even if it were express.

5.  Balfour v. Balfour (p. 118) ( sued husband for monthly payment that he agreed to pay her during temporary separation, which turned out to be permanent.  Normative concerns are even more evident—court refuses to regulate private relations.  Inherent gender bias in this principle.  In not regulating the private sphere, the courts are regulating it in allowing the man to dominate.  “Leave the family alone” is not a neutral statement. Marriage and divorce have always been regulated.  Courts have more recently moved away from this view in cases of spousal and child abuse.

6.  Shaw v. Shaw (p. 154) Widow sued husband’s estate for damages when she discovered after his death that they had not been legally married. ( had contributed money to purchase their land and stock.  Cause of action = breach of promise to marry.  Court allows recovery.  Distinction b/w promise to enter into a relationship and promises made once already in the relationship.  Idea is that “women are being taken care of once in the marriage,” and that women have interest in ensuring that they are properly married.

7.  Hewitt v. Hewitt (p. 155) ( and ( lived together for 17 years and had 3 kids. ( assisted ( in professional education and practice.  Never married, ( assured that no formal arrangements were necessary and that she would share all of his future earnings.  Consider public policy under §178(3)(b).  Will striking down agreement serve public policy of discouraging common law marriage?

a.  Appellate court—express agreements b/w couple will be enforced unless they are based on meretricious relations.  Refusing to enforce would give men incentive not to marry, keep money.

b.  Supreme Court—enforcing such agreements would revive common law marriage.  Refusing to enforce gives women incentives not to live w/ someone unless married.  

Implied commercial contracts:
Wood v. Lucy, Lady Duff-Gordon (p. 451)  ( was given exclusive right to place ( name on fashion designs and sell them for split-profit.  ( received endorsements elsewhere and kept all profits.  Cardozo says that it is impossible to understand their relationship w/o inferring existence of contract. Note: court does not discuss fact that there seems to be no consideration for the exclusive right to sell.

VII.  Implied-in-law contracts
A.  An implied-in-law contract is not a contract at all,  It responds to a sense of unjust enrichment.  The remedy is restitution.

B.   In a claim for restitution under quasi-contract the ( must show that she:

1.  conveyed a benefit

2.  that in doing so she was not an officious intermeddler

3.  that she did not do so gratuitously

4.  that the benefit conveyed is measurable.

Noble v. Williams (p. 76) When school failed to pay for supplies, teachers voluntarily bought the supplies themselves, then sought repayment.  Court says that no man can of his own volition make another his debtor.  Teachers had other options—they could have sued on their contracts, or sought a writ of mandamus.  

Sommers v. Putam Board of Education (p. 168) ( refused to provide transportation for ( kids to school, as required by law.  ( got kids to school, then sought compensation for travel expenses. Court allowed recovery.  Distinguished from Noble in that 

a.  statutory duty was breached.  

b.  although unjust enrichment in both cases, school above never asked the teachers to incur the expense

c.  no time for writ of mandamus—kids had to get to school 

C.  In cases where the ( provided a service, such as medical attention, that was not guaranteed to benefit the (, the appropriate measure of the benefit is not the cost of the actual benefit conveyed but what the service could have cost the (.

1.  Cotnam v. Wisdom (p. 163) ( performed emergency surgery on deceased, who never regained consciousness.  Courts generally allow doctors to recover, although no duty to rescue.  No benefit required.  Problem = in Webb v. McGowin, ( would not recover under criteria in (B) above:

a.  same duty to aid as doctor (meaning, no duty)

b.  performing same life-saving services as doctor, but

c.  worry about creating needless or reckless rescues if we enforce gratuitous attempts.

2.  See Hurley v. Eddingfield—paradoxically, if the doctor had come unasked, he would have gotten paid.  Possibility is that, given Hurley, Cotnam is a logical result.  If we are not going to impose a duty on doctors to rescue, then we will award them from assuming such a duty.

VIII.  Formation and Interpretation—Common Law Background
A.  A person makes an offer, as opposed to mere invitation to make an offer, where he can be interpreted as having said, in effect, that there is nothing left for future negotiations—“all we need for agreement is your acceptance.” See Restatement §24   An offer is the manifestation of a willingness to enter a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.

B.  Typical advertisements are invitations to make an offer. But if the advertisement contains words expressing the advertiser’s commitment or promise to sell a particular number of units, or to sell items in a particular manner, there may be an offer.

Lefkowitz v. Great Minneapolis (p. 183) ( placed ad in newspaper to sell furs for $1 to first person to arrive at store.  ( was first to arrive, ( refused to sell.  “House rule” to sell to women guests.  Court holds ( to the ad.  Different from bulletin board advertisement—required certain performance in order to get product at set price.

C.  Indefinite contracts—for an agreement to be formed, the terms of the offer and acceptance must be sufficiently definite as to allow a court to provide a remedy.  Essential terms usually include: 

a.  subject matter

b.  time for performance

c.  price

1.  Restatement 33 (1) Even though manifestation of intent is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms are sufficiently certain. (2) Terms are reasonably certain if they provide a basis for determining the existence of breach and for giving an appropriate remedy. 

2.  Jenkins Towel v. Fidelity-Philadelphia Trust (p. 186) ( requested bids for sale of piece of property.  Stated that is would sell to the highest acceptable bidder, reserved right to approve or disprove of any offers.  Got highest bid from (, but refused to sell. Court:

a.  letter was not an invitation to bid, but an offer to the highest bidder

b.  “right to accept/refuse” was ambiguous, interpret against the professor

c.  Esso (the accepted bidder) made a counteroffer, did not accept at all according to the mirror image rule (see below).

d.  Problems = 

(1)  Dissent—there is nothing, then, that would fall into the withdrawal clause.

(2)  Generally, solicitations for bids are invitations to offer, and the bids themselves are the offers

3.  Channel Master Corp. v. Aluminum Ltd. Sales (p. 196) ( told ( that he could supply certain amount of aluminum per month, knowing that he could not supply even fraction of amount. ( relied on statement.  Issue = whether tort of fraudulent misrepresentation can occur during contractual negotiations.  Court allowed recovery.  

a.  Could not use contractual theory b/c no offer, acceptance, etc.  

b.  No promissory estoppel b/c statement of intent, not promise.  A statement of intent can change, while a promise is a commitment.

c.  No equitable estoppel b/c it is not itself a cause of action, it’s a bar to another cause of action.

d.  Llewellyn—there should be no tort remedy for contractual negotiations.  Huge problem if every negotiator is able to sue when things don’t work out.  Would impede business.

4.  Fairmount Glass Works v. Crunden Martin (p. 193) three communications regarding sale of jars.  Issue = whether the second letter was an offer.  Court says yes, “for immediate acceptance.”  Problem is that the letter quoted prices, and quotes are usually understood as invitations to offer.  

a.  Look to course of dealings—first letter can be viewed as invitation to offer, and provides the amount that is missing from the second letter.  Use prior negotiations to fill in the gaps.

b.  If we view the last letter as the acceptance, two problems:

(1)  specifies 1st quality goods—violation of mirror image rule.

(2)  no assortment specified—we don’t know what the contract is for w/o assortment. But sufficient definiteness in price, amount, time of delivery.  No one is disadvantaged by leaving the assortment of goods to the buyer.  See UCC §2-311(2).

D.  Courts can imply terms in order to complete agreements— Here, a range of attitudes is found in the courts, from the conservative attitude expressed by Cardozo in Sun Printing, to the much more liberal attitude expressed by Crane in that case.  There should be no problem implying a term if it is highly plausible to think that the parties must have had the term in mind at the time that they reached the agreement.  Industry custom can be a source of implied terms.

1.  Sun Printing v. Remington Paper (p. 216) ( agreed to buy paper from ( for 16 months.  Set price for first 4 months, for rest of year price would be agreed upon 15 days prior to end of period, never to be higher than the Canadian price.  When time came to agree upon new price, ( refused.  Said no contract b/c indefinite.  Cardozo agreed.  Contract would have to supply both time and price terms to be enforceable.

a.  Crane = given price ceiling, there’s no reason why contract shouldn’t be enforceable.  Limit set, and buyer was committed to buy for that price.

b.  Cardozo = this was nothing more than an agreement to agree. If price went to high during a particular month, buyer had option not to buy at all, unfair to (.  Court will not imply a term that puts the seller at the mercy of the buyer.  Problem = buyer seemed here to want to be bound. Makes Cardozo’s interpretation odd.

c.  Possible reason for Cardozo’s interpretation = concerned w/ the definiteness of commercial life.  Not enough that there is a term that’s reasonable to supply.  We want to encourage people to complete their agreements so that the courts don’t have to interfere in commercial life all the time.

d.  Might find a contractual obligation to negotiate in good faith.  Courts are reluctant to enforce such agreements.

2.  General principle = If it is reasonable to think that both parties would have contemplated a term at the stage of negotiation, the court can supply that term.

3.  Restatement §204 When the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a determination of their rights and duties, a terms which is reasonable in the circumstances is supplied by the court.

E.   Mode of acceptance
1.  The offeror is “master” of the offer, and can prescribe conditions on the time and manner of acceptance.

2.  In general, silence is not an acceptance; exceptions to this rule are set out in Restatement §69:

a.  Use of property—Where offeree takes benefit of goods or services w/ reasonable opportunity to reject them and reason to know that they were offered w/ the expectation of compensation.

b.  Intent to accept—Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer.

c.  Prior dealing—Where b/c of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept.

3.  Prescott v. Jones (p. 238) ( received notice that his insurance policy would be renewed unless he notified ( to the contrary.  ( relied on notice to insure, and did not reply, ( did not insure, buildings burn as usual.  Court said that acceptance must be express to render a contract enforceable.

4.  National Union Fire Insurance v. Ehrlich (p. 241)  ( had insurance policies w/ ( for some time.  ( sent out renewal policy upon expiration. ( retained policy for 2 months, when ( demanded payment, rejected policy. Silence constitutes acceptance when party retains property w/ knowledge that payment is expected.

5.  Austin v. Burge (p. 242) ( continued to receive newspapers after subscription ran out.  Received two different bills, claims he directed ( to stop sending papers at the receipt of each.  ( seeks to recover two years of payments.  The use of the property will constitute acceptance and create an obligation to pay.

6.  Cole-McIntyre Norfleet v. Holloway (p. 244) ( retailer ordered goods from ( wholesaler.  ( did not respond for 60 days.  Prior dealings were much clearer.  Court found that silence will constitute an acceptance after an unreasonable amount of time passes.  .  

a.  Goes against the general rule that there is no acceptance by silence unless there is an intent to assent.  Here, offeree is bound despite what he wanted.

b.  Protects the offeror.  In the business, customary to treat nonrejection as acceptance.

c.  Rationale = given the trade practice, the wholesaler was in the better position to prevent misunderstanding.  Require the person who is deviating from the common practice to make his intentions clear.

F.  Revocations of offers
1.  Ordinary offers can be revoked at any time by the offeror.

2.  Revocation can be indirect.

3.  Restatement §46 For revocation of an offer to be made to the public at large, the offeror must give public notice of termination by advertisement or general notification equal to that given to the offer. 

4.  After acceptance, the offeror can no longer revoke.

5.  The Mailbox rule—Cushing v. Thomson (p. 349)  Withdrawal of an offer is ineffective once acceptance has been placed in the mail.  Rationale = offeror has better chance of preventing mistake.  Unreceived acceptance is more likely to be investigated, while people are not likely to follow up on the receipt of their acceptances once they mail them.

G.  Firm offers
1.  A firm offer is an offer, plus a promise, either express or implied, to hold the offer open for a certain period of time.

2.  At common law, a firm offer required consideration to hold the offer open.  Typically, consideration had to be something beyond an increase in the contract price, such that the offeror would have present inducement to hold the offer open.

a.  Dickinson v. Dodds (p. 316) ( offered to sell property to (, stated that offer would be “left over” until 9am on Friday.  In the meantime, ( sold property to someone else.  ( knew this, and attempted to accept the offer from ( before 9am anyway.  Court says offer was a naked promise that could be w/drawn anytime.  Two ways to interpret “left over”

(1)  will not revoke until Friday

(2)  will automatically expire on Friday (not a firm offer)

b.  Restatement §43 Indirect Communication of Revocation   An offeree’s power of acceptance is terminated when the  offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect.

4.  Consideration is now only a formality, or not required at all.

a.  Restatement §87 (1) An offer is binding as an option contract of it is in writing and signed by the offeror, recites purported consideration for the making of the offer, and proposes an exchange on fair terms w/in a reasonable time.

b.  UCC §2-205 An offer by a merchant to buy or sell goods signed in writing which by its terms gives assurance that it will be held open is not revocable for lack of consideration, during the time stated or if no time is stated for a reasonable time, not to exceed three months; but any such term of assurance on a form supplied by an offeree must be separately signed by the offeror.  Note:  ONLY applies to merchants and the sale of goods.

5.  The doctrine of promissory estoppel is now standardly used as a ground to enforce firm offers.

a.  James Baird Co. v. Gimbel Bros. (323) ( subcontractor made mistake in estimating amount of materials for job, sent out bid to general contractors. ( received bid, and used it in his own bid for government job.  Got the job, then got notification of ( mistake.  Relied on original numbers.  Judge Hand doesn’t apply promissory estoppel (1933).  

(1)  Argue that GC accepted before SC revoked—no, GC is not bound to SC offer, even if he uses it in his bid.

(2)  Argue that SC promised to hold offer open—cannot treat ordinary offer as a promise.  It would place the SC at the mercy of the GC, locking him in while the GC shops around.

b.  Drennan v. Star Paving (p. 326) Another case where ( relies on subcontractor’s bid in making his own.  Court applies promissory estoppel, even though a bid is usually seen as an offer (not a promise).  ( reasonably relied on the offer, treat the offer as containing a promise.  Heart of promissory estoppel = reasonableness of reliance.  If GC couldn’t rely on offers being held open for a reasonable period, the whole process would collapse.  

c.  Restatement §87(2) An offer which an offeror should reasonably expect to induce reliance on the part of the offeree and which does induce such reliance is binding as an option contract to the extent necessary to prevent injustice.

H.  The mirror image rule
1.  Restatement § 58  If an acceptance states the terms of the contract, the terms it gives must not vary from those in the offer. 

2.  Restatement § 59  If a purported acceptance contains variant terms, it is a counter-offer.

3.  A counter-offer is also a rejection of the original offer.

4.  Restatement § 60 and § 61 Care must be taken to distinguish variant terms from mere requests or proposals for modification that do not vitiate the acceptance of the original offer. Note: “Please” and “if you don’t mind” phrases do not necessarily indicate mere requests.  See Langellier below.

5.  Last shot rule = where a counter offer is not responded to in writing, but the parties’ conduct make it clear that there was an agreement, the terms of the contract are those of the counter-offer.

6.  Cases

a.  Langellier v. Schaffer (p. 247) ( invited ( to sell him land, ( responded w/ offer from cash payment, ( “accepted” w/ letter stating preference to pay in installments, and stating that payment would be made at bank in St. Louis as opposed to customary location of ( home, if ( “didn’t mind.” Changes were not merely precatory, despite the language. Court says that the acceptance must mirror the offer, there is no acceptance w/ the introduction of new terms.   

b.  Butler v. Foley (p. 250) ( is suing for breach of contract to deliver certain stock.  ( said that there was no contract b/c telegram of 3rd telegram (acknowledgment) was missing the word “subject.”  Court says that the offeror chooses the mode of communication and must bear the risk of error.  In this case, was the offeror, b/c his “acceptance” was really a rejection and counter-offer.  By changing the amount of goods to be delivered, he assumed the role of offeror and the burden of correct communication shifted to him.  

c.  US c. Braunstein (p. 253) ( made mistake in accepting ( offer for 10 cents per box instead of 10 cents per pound.  Result was price thousands of dollars too low.  Acceptance was therefore not valid, rejection + counteroffer.  First Restatement = If either party knows that the other does not intend what his words or other acts express, this knowledge prevents such words or acts from being operative as an acceptance.  Second Restatement would enforce under §20 or § 201. Connection b/w the mirror image rule and mistaken meaning sections.

I.  Standard form contracts
1.  Where a term is inconspicuous, there may be a lack of assent to that term even though the form has been signed.

2.  Restatement §211 
(1)  Where the person signing has reason to believe that like writings are regularly used to embody terms of agreements of the same type, he adopts the writing as an integrated agreement w/ respect to the terms included.

(2)  Such a writing is regarded as treating alike all those similarly situated w/o regard to their knowledge or understanding of the terms if the writing.

(3)  Where other party has reason to believe that the party manifesting assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement.

3.  Comment on subsection (1) “Blanket assent” In standard form contracts, there is not an assumption that you have read it—assume that if you’ve agreed to basic terms, agree to the others too.

4.  Comment on subsection (2)  Customers may or may not understand the additional terms of a standard form contract.  Hold everyone to the same interpretation.  Don’t want to put people who have not read the contract in a better position than those who have, or we would be encouraging people not to read contracts.

5.  Woodburn v. Northwestern Bell (p. 276) ( sued ( for omitting ad in phone book.  Clause on reverse side of contract limited amount of recovery to cost of the ad.  ( said that he neither saw no signed the contract form—no assent.  When terms are inconspicuous, general rule that you will be assumed to have read what you’ve signed is no longer applicable.  

J.  Mode of acceptance—unilateral contracts
1.  Unilateral contracts are those accepted by performance.

2.  Offers may generally be accepted either by a return promise or by performance.  See Restatement §30 and §32, UCC §2-206.
3.  Problems arise when the offeror attempts to revoke in mid-performance.  There are 3 possibilities:

a.  Try to find a bilateral contract after all, i.e. imply promissory acceptance.

b.  Restatement §45 Where a return promise wasn’t a possible way of accepting an offer, an option contract can be implied.  

(1)  Option contract is created when the offeree tenders or begins the invited performance.

(2)  Offeror’s duty of performance is conditional on the completion or tender of the invited performance in accordance with the terms of the offer.

c.  In some cases, it may be more plausible to subdivide the contract, so that what has been performed so far counts as full acceptance of part of the contract.

4.  Carlill v. Carbolic Smoke (p. 373) Advertisement guarantee stated that it would award anyone who used the smoke ball 3x per day for two weeks, and got sick.  ( complied, ( refused to award.

a.  Acceptance was use of the product.

b.  Ground of enforceability = possibility that total performance of purchase and use constitutes consideration.  Court uses reliance.

5.  Notification of acceptance 

a.  Offeror usually gets notice of acceptance contemporaneously w/ notice of performance. Doesn’t make sense to make the policeman responding to a missing person ad to call and notify acceptance before he goes on the search.

b.  UCC §2-206 (2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance.

IX.  Formation and Interpretation—UCC Specifics
A.  The UCC builds on the common law and only displaces those parts of the common law that it is in conflict with (§ 1-103).

B.  Article II applies only to transactions in goods (§ 2-102).  Some sections are limited to transactions involving merchants (§ 2-104, § 2-105).

C.  § 2-105 Course of Dealing and Usage of Trade
(1)  course of dealing = sequence of previous conduct b/c the parties that establishes a common basis of understanding for interpreting their expressions and other conduct.

(2)  usage of trade = any practice or method dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed w/ respect to the transaction in question.

(3)  course of dealing and usage of trade supplement the terms of an agreement

(4)  When express terms are in conflict with course of dealing and usage of trade, express terms control both the course of dealing an usage of trade, and course of dealing controls the usage of trade.

D.  § 2-204 sets out a more relaxed approach to formation, especially in respect of the definiteness requirement.

(1)  Contract for sale of goods may be made in any manner sufficient to show agreement

(2)  Agreement may be found even if moment of its making is undetermined

(3)  Even though one or more terms are left open a contract for sale does not fail for definiteness if the parties intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.

E.  §2-204 as distinguished from common law approach to formation:
(1)  Common law asks a single question:  Are the terms of the agreement sufficiently definite to constitute a contract?  If not, no contract at all.

(2)  UCC asks:  Was there an intent to contract?  If so, can the court fill in the gaps?

E.  Part 3 of Article II provides numerous gap fillers:
1.  §2-305 Open price term 

· If parties so intend they can conclude a contract for sale even though the price is not settled.  Price will generally be the reasonable price at time of delivery. 

· When open price fails to be fixed through fault of one of parties, other party can cancel contract or fix price himself.

· Where parties intend not to be bound unless the price is fixed, there is no contract.

2.  §2-314 Implied warranty of merchantability—unless excluded or modified

3.  §2-315 Implied warranty: fitness for particular purpose—when seller has reason to know of that purpose, unless excluded or modified

4.  §2-316 Exclusion or modification of warranties
· language must be conspicuous

· common understanding of “as is” or “with all faults” excludes all implied warranties

· when buyer has fully examined or refuses to examine goods before entering in to contract there is no implied warranty w/ regards to defects which examination would have revealed.

· can be excluded by course of dealing or usage of trade

F.  Bethlehem Steel v. Litton Industries (supplement) ( purchased ship from (, then entered into an option agreement for the purchase of three more ships over the next five years.  ( stated intention not to purchase additional ships from (.  Some months before option contract ran out, ( told ( that it would have to shut down if they did not act on the option contract. After ( began to close, ( ordered ships.  Parties could not agree on price, since ( had already disbanded much of workforce, begun to close down.


1.  No intent to contract—agreement was not an enforceable option contract w/o additional negotiations.  

a.  There was no consideration for the agreement.  

b.  Before ( could exercise the option to buy, parties would have to discuss substantive terms of the contract.  ( consistently refused to negotiate.

2.  Too indefinite—even if the parties did intend to contract, agreement was not enforceable under §2-204 or §2-305(4) b/c of the open price term.

3.  Supply of open terms—although §2-305 allows court to supply price term, price here was too complex and dependent on inflation for the court to supply.

4.  Dissent—parties did intend to contract, as evidenced by their several communications w/ one another.  Under §2-204, contract still enforceable even if terms are left open by the parties.

G.  The Battle of the Forms §2-207: Roto Lith gives the least plausible interpretation, Air Products gives the most.

(1)  Expression of acceptance will be operative despite the introduction of additional or different terms, unless acceptance is expressly made conditional on assent to the additional or different terms.

(2)  Additional terms are to be construed as proposals for additions to the contract.  B/w merchants the terms become part of the contract unless:

(a)  offer expressly limits acceptance to the terms of the offer

(b)  they materially alter it

(c)  notification or objection to them has already been given or is given w/in reasonable time after notice is received.

(3)  Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract although writings themselves do not establish a contract.  In such case, the terms are those on which the writings of the parties agree.

1.  The Roto-lith interpretation—buyer’s offer didn’t say anything about a warranty, seller’s response included a warranty disclaimer. Court looks to §2-207(1), and finds that writings did not establish a contract.

a.  If we interpret §2-207 to reverse the mirror-image rule, this would work to the disadvantage of the offeror.  People could introduce terms that differed in fundamental ways from the terms of the offer.  

b.  Court limits the reversal of the mirror image rule to situations where the response does not materially alter the original offer. Problem = this renders (2)(b) redundant and nonsensical. 

c.  Given that writings didn’t establish contract, look to conduct.  Court makes second mistake, and uses common law’s last shot rule to determine terms of contract instead of applying subsection (3).  ( accepted goods w/ knowledge of disclaimer, became bound.

2.  The Air Products Interpretation—Under subsection (1), the writings will establish a contract so long as it is reasonable to treat the response as an acceptance.  That is as long as there is no fundamental difference in the terms, the terms of the acceptance may vary from those of the offer.  This interpretation effectively limits subsection (1) to ease the concerns of the Roto-lith court, and does not undermine the meaning of subsection (2)(b).  Three categories of contractual variations (look to comments 4-5 to §2-207):

a.  fundamental

b.  material (warranty disclaimers)

c.  non-material 

2.  Hartwig on subsection (3)— Hartwig uses this section despite the fact that it is dealing with writings. If you do not have a contract established by the writings, a contract can be formed by conduct.  The terms will be those on which the parties agree.  In the warranty cases, warranties are implied under §2-314 and §2-315.  There was a conflict over the disclaimer, so it will not be given effect.  

3.  What is the difference between the rule for supplying terms under subsection (3), as opposed to subsection (2)?

a.  Sometimes, the two subsections will produce different results.  Example = offer w/ provision for arbitration, response says no arbitration.  No fundamental variation, no express condition of acceptance, assume writings establish a contract.  What are the terms?

(1)  Air Products directs us to §2-207(2)(b).  Assume it’s material alteration, term drops out. Get arbitration.

(2)  Hartwig uses (3).  Parties do not agree on arbitration, so we look to UCC to see whether there is a gap-filler for arbitration.  None, so no arbitration.

b.  We only conclude that the writings do not establish a contract when there is a fundamental difference in the terms of the offer and acceptance.  The writings are not helpful in finding a fair solution, because they disagree.  This is where subsection (3) is helpful.  Look to the conduct of the parties.

c.  §2-207 also applies to confirmations of contracts already made.  Under Comments Section 6, failure to respond to confirmation permits enforcement of a prior oral agreement under §2-201, but §2-207 allows the incorporation of the term.  May have to look to subsection (3) for confirmations, even though they are in writing.

4.  Addition of terms b/w non-merchants—where an acceptance contains additional or different terms and the contract is not b/w merchants, those terms drop out of the agreement, unless explicitly assented to, as opposed to being given automatic incorporation under subsection (2).

5.  Incorporation of different terms—

a.  According to comment 3, different terms in the response can replace the terms in the offer by automatically becoming part of the agreement, just like additional terms.

b.  The most logical interpretation, however, would seem to be that the different terms are simply “knocked out” of the agreement.

5.  The  major changes that §2-207 effects on the common law approach:
a.  A document can constitute an acceptance even though it states terms additional to or different from those agreed upon, thus abolishing the mirror image rule.

b.  Insofar as varying terms in a response materially differ from those in the offer, the last shot rule of common law is reversed.  Under common law, the response would govern.  Under §2-207, the response only sometimes governs the agreement.  Where there is a material variation in terms, the offeror’s terms govern the agreement. 

c.  Under §2-207(2), the additional terms proposed in the acceptance can become part of the contract in certain circumstances if the offeror merely remains silent, thus effectively modifying the common law rule that a proposal for a contract cannot be accepted by silence.

6.  Summary:
a.  Do the writings establish a contract under (1)?

Look at the response:

(1)  Is it reasonable to view it as an acceptance?  If the terms fundamentally different, no contract.

(2)  Is the acceptance conditional upon assent to additional or different terms?  If so, no contract.

b.  If the writings do establish a contract, what are its terms?  Go to subsection (2).

(1)  Between merchants, additional terms are proposals that automatically become incorporated unless:

a.  offer imposes limitations

b.  material alteration

c.  notify w/in reasonable time

(2)  Between non-merchants, additional terms drop out of the agreement.

(3)  Different terms

a.  cancel each other out 

b.  response replaces terms of offer

c.  If the writings do not establish a contract, does the conduct of the parties suggest a contractual agreement?  If so, go to subsection (3) to determine the terms.

(1)  the terms consist of those on which the writings of both parties agree, along with

(2)  gap-fillers provided by the code

X.  Modification of an On-going Deal
A.  Restatement §73 A promise made purportedly in consideration of the performance of a preexisting legal duty of the promisee was traditionally said not to have sufficient consideration. 

Stilk v. Myrick (p. 651) ( contracted to go on voyage and get paid certain amount.  When two of sailors deserted, leaving more work for everyone, captain agreed to split their wages among the rest of the crew.  Court said not enforceable.  In agreeing to sail, they agreed to deal w/ emergency situations.

B.  In the context of modifications, however, it is better to see this rule as turning on the issues of good faith and duress; in this context, the rule has been weakened.

1.  Restatement §89  Promise modifying a duty under a contract not fully performed on either side is binding 

a.  if modification is fair in view of the circumstances and was not anticipated by the parties at the time the contract was made.

b.  to extent provided by statute.

c.  to extent that justice requires enforcement in view of material change of position in reliance on the promise.

2.  UCC 2-209 (1) A modification needs no consideration to be binding.  Seems broad, but is limited by good faith requirement of §1-203 and unconscionability §2-302.

XI.  Intention to Enter Legal Relations
A.  Three different rules:
1.  English rule = parties must have intended to enter legal relations

2.  American rule = it must not be the case that parties intended not to enter legal relations

3.  no rule

B.  Three possible states of intentions:
1.  intent to enter legal relations (required for the English rule)

2.  no intention one way or the other

3.  intent not to enter legal relations (required to not be the case for the American rule)

C.  Balfour v. Balfour (p. 116) ( husband agrees to pay ( wife money while they are separated.  Judge Atkins finds consideration in the wife’s agreement to accept the arrangement, and reliance as well.  Imposes additional requirement of intent to enter legal relations, which is presumed to be absent in agreements b/w family members.  States that if we allow family agreements into the courts, “the flood gates” will open and we’ll have to multiply the number of courts to hear trivial agreements.  Need consideration + intent to ELR

D.  Rose and Frank Co. v. Crompton (supplement)  ( entered into agreement to purchase goods from (.  “Honorable pledge clause” stated that parties did not intend to be legally bound to one another, that agreement would be governed by loyalty and friendship.  Court accepts the English rule.  There is a presumption that business people intend to be legally bound, but the Honorable Pledge clause negates the presumption here.  Court enforces the purchase order, however, that had already been accepted by (.

E.  Williston’s view = intent to enter legal relations is NOT necessary in regime that weeds out trivial agreements by requiring consideration.

F.  Restatement §21 Neither real nor apparent intention that a promise be legally binding is essential to the formation of a contract, but manifestation of intention that a promise shall not affect legal relations may prevent the formation of a contract.

G.  Difference b/w the rules reflects a difference about the proper role of the law in people’s lives.  When looking at family agreements, makes a statement about when they will be enforceable:

1.  English = these kinds of agreements are not automatically in the legal domain

2.  American = in principle, law is always appropriately present in agreements.  We’ll assume so if there is not expressed intention to keep it out.

3.  No rule = law is always involved to the extent necessary to prevent injustice.

H.  Barnett’s consent theory—intent to enter legal relations should replace the requirement of consideration (agrees w/ Williston that you don’t need both, disagrees as to which one is relevant).  The only role of the government in addition to protecting its members is to regulate the transfer of rights.  Justice is never a reason for the government to get involved, it should only interfere when there is a voluntary transfer of rights, when there is intent to ELR and consent to alienate rights.  Does not seem clear that he is talking about intent to enter legal relations at all, more about the importance of subjective states in the morality of commitments.  Consent is an additional political criterion before the law can get involved.

XII.  Parol evidence rule
1.  Question = When there is evidence of a prior agreement which is not expressed in the later writing, are we to see the parties as having agreed to discharge the prior agreement by leaving it out of the writing?

2.  Corbin’s Statement of the traditional rule:

a.  When two parties have made an agreement and have expressed it in writing (though it need not be in writing),

b.  to which they have both assented as the complete an accurate integration of the agreement,

c.  evidence, whether parol or otherwise, of antecedent understandings and negotiations will not be admitted for the purpose of varying or contradicting the writing.

2.  The difficult part is applying part (b)

a.  Thompson v Libby (p. 827) ( states that warranty came w/ sale of the logs by (, but not included in the writing.  ( tries to say that agreement was collateral.  Must distinguish b/w

(1)  complete integration—“final expression”

(2)  partial integration—“final expression of one or more terms, doesn’t necessarily include everything.

b.  Circularity problem—court looks to the writings only as evidence of whether the agreement is complete.  Illogical to appeal to extrinsic material to determine whether or not you can appeal to extrinsic material.  Can only appeal to extrinsic evidence in order to discover the meaning of the writing, in applying it to particular subject matter.

c.  Corbin says that you have to look to extrinsic writing in order to interpret a writing.  There is no distinction b/w whether the court is attempting to understand the meaning of the contract or discover whether it is a complete integration—need extrinsic evidence for both. 
d.  We are looking for evidence of the intentions of the parties w/ respect to the agreement, not just for the existence of other, prior agreements.  The circularity of the argument goes away if we view the parol evidence rule as a principle of substantive law, instead of as a rule of evidence (where it would make no sense to admit unreliable testimony to determine whether unreliable testimony should be admitted).
3.  The traditional rule is not all that much help as an answer to our question.  For once we know that the parties have assented to having the writing represent a complete agreement, that is all we need to know.  Clearly if the writing does represent a full integration of the parties agreement, there is no warrant for adding material from before that we have just concluded they intended to discharge when they drew up the writing.

4.  This is especially clear when we adopt Corbin’s view, supported by Restatement §209 and  Frank’s opinion in Zell, according to which prior extrinsic material can be appealed to in order to interpret both the meaning of the writing, and to determine whether  it was intended to be a complete or partial integration.

Zell v. American Seating Co. (p. 852) Written agreement purposely omitted commission clause so that government would not find evidence of profiteering during war time.  Parol evidence directly bears on fact that parties intended writing to be a sham.

4.  Parol Evidence Rule as a rule of thumb—assume in the absence of evidence to the contrary that a writing that appears integrated and complete was intended as a complete integration of the agreement.

5.  Presumption gets weaker as the greater the difference in subject matter b/w the claimed earlier agreement and the writing.  If the subject matter is rather different, it is more plausible to think that the parties would have left the agreement earlier aside, as a collateral matter, and thus conclude that its exclusion from the writing should not be interpreted as a discharge.

a.  Test for determining whether an agreement is collateral—must be agreement that both parties would not ordinarily be expected to embody in writing, not so clearly connected w/ principle transaction as to be part and parcel of it.

b.  No independent grounds of enforcement necessary—idea is that it is a kind of promise that, though it is bound up w/ the written agreement sufficiently so that is does not need new consideration, it is sufficiently different in subject matter so that the parties would not necessarily have thought to include it in the writings

c.   Mitchill v. Lath (p. 837) ( signed agreement w/ ( to purchase property.  Agreement was conditional on prior oral agreement, not included in writing, that ( would remove ice house.  Ice house was closely enough related to the sale of the property that the parties would have included it in their writings if they had truly intended it to be a condition of sale.

XIII.  STATUTE OF FRAUDS—determines when the absence of a writing renders oral contracts unenforceable

A.  Does the agreement fall within the statute? Use MYLEGS:

1.  Marriage—promise must be in consideration of marriage, not merely in contemplation of or incident to it.

a.  Bader v. Hiscox (p. 77) ( sued son of ( for seduction.  Father promised to give her land if she dropped the charges by marrying his son. Promise to convey the land was made in consideration of the removal of criminal charges, not the marriage itself.  Promise was w/o the statute and therefore enforceable.

b.  If oral contract consists solely of mutual promises to marry (w/ no ancillary promises relating to property transfer), oral contract is w/o the statute and enforceable.

2.  Year—applies if the interval b/w the making and the earliest possible date of performance is one year or more (Doyle v. Dixon,  p. 773)

a.  Performance must be impossible w/in the one year period

b.  Example = promise to do X anytime before year 2000 is without the statute b/c it could be performed in a year

c.  Example = promises not to do X for a number of years, or to work for the rest of life are not enforceable, b/c the contract would be fully performed if the person died during the time contemplated by the contract.

d.  Problem is that purposes of provision are poorly served by its construction:

(1)  If purpose is to prevent mistakes as a result of bad memory, the provision would state that the K could not be sued upon more than one year after the date of its making, unless in writing.  But if a party makes an agreement to do something tomorrow, and does not sue on that agreement for 6 years, no writing will be required.

(2)  If the purpose is to separate important contracts of long durations from shorter and less significant ones, then the one year period should run from the commencement of performance to its completion.  Instead the period runs from the making of the contract to its completion, thus requiring a writing for a contract of  a single day’s work.

3.  Land—applies to the sale of interest in land, although most states exclude short-term leases

4.  Executor—where the executor makes a promise to be personally liable to pay debts from an estate.

5.  Goods—where contract is for the exchange of goods of $500+ , w/ following exceptions under §2-201
a.  part-performance of specially manufactured goods

b.  estoppel—if party against whom enforcement is sought admits that contract was made

c.  goods accepted or paid for

B.  If the agreement does fall w/in the statute, have the formal requirements of the statute been satisfied?

1.  Signature requirement—The writing need not be signed by both parties, but only the party to be charged.

2.  Oral modifications— to written contracts are OK, but this does NOT mean that modifications never have to be in writing.  Modifications must be in writing if the contract as modified would fall w/in the statute of frauds.

3.  Identification of parties and essential terms, Restatement §131
a.  subject matter

b.  indicates that contract has been made or offered by signer to other party

c.  reasonably certain statement of essential terms 



4.  UCC § 2-201 relaxes common law requirements

a.  all you need is an acknowledgment that contract has been made

b.  only term that must be specified is quantity

c.  b/w merchants, writing signed by one party can be enforced against the other

C.  If the statute has not been satisfied, what are the consequences?

1.  Generally, the agreement is unenforceable.

2.  Restatement §139 Where the promisee has relied on the promise in question, the promisor may be estopped from relying on the statute of frauds. Imperator Realty v. Tull (p. 800) 

