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I.
Why Have Contract Law?


A.
Compensation for detrimental reliance—unfair to let someone suffer

B.
Prevent unjust enrichment

C.
Point of contract law to promote good of society



1.
Most common view in law school sees “benefit” as economic efficiency- 



that’s what society should promote.



2.
“Mutual benefit” theory: people benefit when they can exercise their rights.




Contract law enables mutually beneficial exchanges: we wouldn’t make certain 


agreements if it weren’t for contract law.




(Example: someone stranded in the desert with no $, who agrees to pay a 



passing driver $100 to take him home out of the way—driver will be 



willing to accept the guy’s word, because it’s enforceable in court.)



3.
Mutual benefit theory as pushed by judges in 19th Century



a.
Right of individuals to be able to trade as they see fit and 





obligation of the state to make it possible.  Individuals have a right 




to have their agreements enforced.



b.
“Individualistic ideal”—people had a right to contracts as much as 




they had a right to be protected from attack or to have their 





property rights enforced.  Have certain basic rights:  






--freedom of contract





--property rights





--bodily integrity




c.
Richard Epstein at Univ of Chicago still strongly believes this.




d.
“Individualistic ideal” theory equivalent to libertarianism.





(Example: Lochner dealt with regulation of bakers--no contracts of 



employment where you agreed to work more than a certain number 



of hours.  Supreme Court found the law interfered with the right of 




freedom of contract, which violated due process clause.  Signaled 




start of Lochner era, where you could not interfere with any 




freedom of contract.  Not feasible today, where limits on contract 




are regulated right and left.)



4.
Social good theory: must design contract law to benefit society



a.
Mutual benefit is not good for society: some people might be 




willing to work for less than we are ok with, and we must stop 




them from doing so.  




b.
“Instrumental view” of contract law: must be done in way that 




benefits society.




c.
Generally good to enforce agreements and advance economic 




efficiency, but not always.  



d.
Lots of variations within application of the theory.




e.
Key question: is it better for all of us if this contract is enforced? 



f.
It would seem bargain theory comes from this theory.

D.
Moral Obligation: Contract is a promise, and we must keep our promises 


(Charles Fried)


(Example: Promisee in Hamer should get his money because promisor has moral 


obligation to do what he must do and promisee has a moral right to the money.)


(Most people say that merely enforcing moral obligations is not sufficient 



for a legal code—should be based on economically efficient transactions.)

E.
Only C & D above are in position to tell us what contracts are important.

DOCTRINES OF ENFORCEABILITY (found in law)
II.
Which promises and agreements are enforceable, and why?


A.
Bargain theory of consideration (Restatement §71)



1.
Something done by promisee (return promise, performance, forbearance)




a.
Don’t need to establish that what was given in exchange for the promise 



was the only reason the bargain was made  If there are two reasons for a 



promise, neither reason needs to be sufficient that if it were the only 



reason you would still make the promise.  (Restatement §81) 



b.
Sought after by promisor—one reason he made promise was that he 



sought 
something from promisee.




c.
Something given by promisee in exchange for promise (one reason 



he did it was because of promise)



2.
Court will not inquire into fairness of an exchange when looking for 



bargain or consideration, but will look for adequacy: no sham bargains.  



a.
No theory of mutual obligation under bargained for contracts.  




Bargaining requires only mutual seeking.  (Restatement §79)



b.
You can have unilateral agreements—where one side has no 




obligations—and still have acceptable bargain.



3.
Two types of contracts: 




a.
Unilateral—only one party obliged to honor the contract (like Hamer)




b.
Bilateral—both parties obliged to follow the contract (had the nephew 



also promised in Hamer)



4.
Benefit/Detriment rule of consideration: for a contract to be enforceable there 


must be a benefit to the promisor or detriment to the promisee.



a.
Derived from theory of assumpsit.  For it to apply, there had to be 




consideration, ie. something to trigger the promises having legal effect.  



Theory depends on making a promise that limits your freedom of action.  



Without consideration, your freedom of action is not limited, and you 



have not given anything up that would make your promise enforceable.




b.
Problem with rule: if you make a promise in response to another person’s 



promise and that amounts to a detriment, then every promise is 




enforceable.  Impossible to impose reasonable limits on enforceability.




c.
Benefit/Detriment Theory still applied in some states





(1) Must find bargain + benefit to promisor or detriment to promisee





(2) In general, rule has been rejected by Restatement §79



c.
Hamer v. Sidway  (N.Y.  1891)




F:  P’s uncle promised him $5,000 if he refrained from drinking, 




smoking, and other vices until his 21st birthday.  P honored his side of 



agreement, and decided with uncle that he would not receive the money 



until he turned 29, when he’d receive the money with interest.  Uncle 



died and his estate argued that P was not entitled to the money.





Q:   Is there consideration for the contract?





H:   P gave up rights to enjoy certain activities: that constituted a 



detriment that serves as consideration.




R:    P suffered a detriment in that he gave up his right to do something. 


                   Anytime your freedom is limited, you’ve suffered a detriment.  





Thoughts from Class:




--Court looks at detriment to P; D clearly didn’t benefit from contract.




--Did P really suffer a detriment?  After all, he gave up harmful things.





--Did P really give up a right?  With no return promise, P was free to 



do things at any point.  No obligation to perform (unilateral contract).

 

5.
Gratuitous promises (no longer enforced by courts)



a.
In older law, were enforced, because of application of benefit/detriment 



rule: gave up a right any time you made a promise. If you agree to pay 



your father a dollar for a piece of property, just so that there is some 



consideration, that was ok.  Under the Second Restatement, not accepted.



b.
Idea of bargaining introduced in to give teeth to idea of consideration.



c.
Kirksey v. Kirksey  (Ala. 1845)




F:    P was a widow with several children, living on leased public 




land, where she was comfortable.  Her brother-in-law learned of his 



brother’s death and offered: “a place to raise your family, and I have 



more open land that I can tend,” if she were to leave her property.  P 



accepted and was given comfortable home for two years.  D then moved 



to her bad home in the woods, before kicking her out entirely.





Q:   Was there consideration for D’s offer of property to P?





H:   There was no consideration: P did not give up anything to move, 



and defendant did not benefit—it was a gratuitous promise.




D:    P’s loss an inconvenience was a detriment.  Since she gave up 



        something, there is consideration for the contract.




Thoughts from Class:




-- Kirksey added the requirement that there be a bargain.  No bargain 



here b/c promisor didn’t care whether P came or not, getting her to come 



was not what induced him to make the promise.  




--(In Hamer, uncle’s reason for promise was for nephew to do what he 



did--change of behavior.)





--For a bargain, completion of promise, must be at least one reason why 



promise was made.  If D made the bargain b/c he wanted to see the sister 



in law, then there was a bargain.  Court said promise gratuitous: her 



coming was not reason he made the promise





--Court said fact that she suffered detrimental reliance was not enough: 



needed bargain for an enforceable contract.



d.
Fischer v. Union Trust Co.  (Mich. 1904)




Father gives property to daughter, for transfer to occur at father’s death.  



In exchange, he gets a dollar.  If he later changed his mind, he could then 



get the property back since there was no consideration.




e.
King County v. Taxpayers of King County (Wash. 1997)




F:  Financing scheme for new stadium for Mariners:  taxpayer group 



argued deal invalid b/c government gave too much and received too 



little, contrary to state constitution prohibiting gifts to private 




corporations.  P said deal was so one-sided that there was no 




consideration: that financing needed to be considered a gift.





H:  Stadium deal ok: “Courts do not inquire into the adequacy of 



consideration.”




R:   City got more than “peppercorn”: even if bargain was unequal, it 



was still enforceable.  Mariners to play home games, share profits, and 



maintain stadium: wasn’t equal to what they got, but sufficed.  “Nominal 



rent” would not have: but state got more than that.





D:   State Constit intended to prevent plunder of wealth from state 




coffers: imposing normal standard of contract review doesn’t do that.



6.
CASES ADDRESSING BARGAIN THEORY OF CONSIDERATION:




Feinberg v. Pfeiffer Co. (Missouri 1959)




F:   P began working for D’s company at age 17 and was promoted through 


various positions.  After 37 years, Board of Directors passed a resolution 



promising to pay her $200 a month for the rest of her life upon retirement.  


Wanting a break after 39 years of work, P retired two years later.  However, she 


only did so based on the financial security provided by the pension.




President who passed resolution died, and his wife was bothered by the 



payments.  When she retired, new President, after consulting with attorney and 


accountant, cut P’s pension in half—she refused the change and filed suit.




Q:  Was there consideration for the promise to pay P’s pension?




H:  No bargain: past performance can’t be justification for a bargain.



R:   Makes no logical sense to bargain for past performance.  Nothing can be 


done about what’s happened, so it can’t be basis for future concession. 



--P’s continuing employment after offer is not consideration, since she was 


specifically told she could leave whenever she wanted: her future employment 


was a not a condition in the offer.  Had getting her to stay been intended purpose 


of offer, and that caused her to stay, it could have been consideration.



7.
Central Adjustment Bureau v. Ingram (Tenn. 1984)



F:  Ds were in employment-at-will situations with P, a debt collection agency.




--D1 hired on March 1, 1970 and asked to sign a non-compete agreement 



next week.  First he refused then told that he would be fired if he didn’t sign.  He 


was promoted several times over the years, eventually to a top manager in 



company.  Before he left, he took private company documents and assembled 


info. to start a competing company.  He also took steps to set up the company.




--D2 hired on March 6, 1972: signed non-compete agreement following day.  


Promoted often before he left in 1979, as head of the Nashville office.




--D3 hired on May 5, 1977.  He signed agreement three weeks later.  He 



received one raise in his time at company, but no promotions.




--agreement applied for two years after leaving: no competing anywhere in U.S.  


No sharing company information or contacting comp. clients during that time.




Q:   Was there consideration for defendants signing non-compete agreements?




H:   A non-compete agreement signed after employment has begun has 


consideration if employee in employment-at-will position continues in 



position for a sufficient period of time after signing.




R:   For D1 salary and job itself are consideration for signing the non-compete 


pledge, like for all other initial terms of employment.




--For D2 and D3, their continued employment brings force to the contract, 
even 


if it was not valid at time it was signed.  Must stay on for reasonable time: here, 


worked a significant period of time and were promoted on several occasions.  


--Shows P performed; no performance if they were fired right after signing.



--It’s a valid unilateral contract, not bilateral: D made promise, P performed.




--Restatement 79(c): don’t need mutuality of obligation.



D:   Employment-at-will cannot serve as consideration for a non-compete 



agreement signed after employment,  because employer could fire employee the 


next day.  For consideration, must be bargained for in the initial exchange.  



Thought from Class:



--Unlike in Pfeiffer, there was connection between the action and consideration:  


employees didn’t want to get fired, so they signed the non-compete pledge. In 


Pfeiffer offer specifically noted that it required no additional employment.



8.
Strong v. Sheffield (N.Y. 1895)



F:  Uncle sold his business on credit to niece’s husband.  When loan came due, 


husband didn’t have money to pay it off.  Uncle agreed to accept a promissory 


note endorsed by his niece, who owned a separate business, as security for the 


debt.  The uncle agreed he would not collect the money “until he needed it.”  


After making this promise, he did in fact forbear collection for two years.




Q:   Is uncle’s offer to forbear loan until he needed money consideration?




H:  A request followed by performance, in which promisee makes no 



explicit promise in response to the request, qualifies as performance—that 


did not happen here, since P promised something specifically different than 


what D requested.  There is no consideration.




R:   At the time D handed over promissory note, P specifically stated that he 


would collect when he needed money.  Based on his statement, he could have 


collected the next day and not broken his promise.  Because he left himself 


freedom to collect at any point, his promise, and role in the agreement, had no 


value and can’t serve as consideration.




--While P did delay collecting for two years, that was made moot by him 



specifically stating that he would not commit to forbearance.  Had the request 


been made, and he complied without explicitly agreeing, that could have been 


consideration, since there was a request followed by performance.  In this case, 


there was a request followed by a different promise.  Because the promises were 


not aligned (no mutual promises) there is no consideration.  Promise is illusory.



Thoughts from Class:



The argument against the court is that even if D was explicitly seeking the 



illusory promise, she was implicitly seeking forbearance and she got it through 


performance, so contract should be valid.



9.
Broadnax v. Ledbetter (Tex. 1907)




F:   D offered a reward of $500 for capture of an escaped prisoner.  P recaptured 


and returned the prisoner.   D refused payment on the grounds that P was 



unaware of the reward offer at the time he captured and returned the prisoner.




Q:  Was there consideration for D’s offer?




H:  P’s service was not consideration for D’s offer, since P did not know 


about offer at time it was made.


10.
Mattei v. Hopper (CA 1958)



F:   P and D entered into contract for sale of property, to be used to build a 


shopping mall.  P put down $1,000 deposit.  Final closing depended on P 



obtaining “satisfactory” leases for the retail space.  While P was finding retail 


tenants, D said she would not proceed with the sale.  P found satisfactory leases, 


but D refused to sell.




Q:   Did “satisfaction clause” make the contract illusory?




H:   A “satisfaction clause” does not make a contract illusory: courts will 


look for “good faith” effort as objective test of performance.




Thoughts from Class:



--For satisfaction clause to be enforceable, need test to make it objective “good 


faith” test serves this purpose.



--Bad faith performance in this case could have been if P did not seek tenants.




--An illusory condition might be: “I’ll sell you my car next if I feel like it.”


11.  
Wood v. Lucy, Lady Duff-Gordon (N.Y. 1917)



F:   D was a fashion figure whose name enhanced value of clothing.  She 



entered an exclusive arrangement with P to market and endorsed products using 


her name (always subject to her approval).  P entitled to 50% of profits and 


monthly financial reports from P on deals pursuant to the contract.  D breached 


by endorsing other products without sharing profits with P.




Q:   Is P bound to anything in contract that would count as consideration?




H:   Not everything in the agreement needs to be explicitly written in the 


contract.  Tryer of fact can find that promise had value, and something 


unsaid was implicit.




R:    Implicit promise that P will make reasonable effort to market D’s products.   


That is the term of the agreement that counts toward the bargain.



--While D might make no money if P did not seek business for her, and 



technically P is not required to do those things, implied that a company in that 


line of work signing such a contract will seek opportunities to earn money.



Thought from Class:



--Could possibly see this as unilateral contract—even if P made no explicit 


promise, could have enforceable contract if P fulfilled its part of the contract and 


breathed life into it.  Exchange of exclusivity for performance.


12.
Dementas v. Estate of Tallas  (Utah Ct.App. 1988)




F:  Tallas was retired businessman and close friend of P, for whom P did many 


favors.  Before he died, Tallas promised P $50,000 in thanks for his help, and 


wrote up formal document making the offer.  Tallas died before he paid and his 


estate refused to honor the commitment.




Q:  Was their consideration in the formal written entitling P to $50,000?




H:  An offer based on past service lacks consideration.


B.
Promissory Estoppel (Restatement §90)



1.
§71 of the Restatement tells us you need a bargain; §90 tells us you don’t.



2.
Treated like statute even though it comes from Restatement.



3.
Elements of a promissory estoppel case:




a.
Promise



b.
Promisor reasonably expects reliance on promise




c.
Actual reliance of the promise




d.
Injustice can only be avoid by enforcement of the promise



e.*
Remedy may be limited as justice requires


4.
Enforcement can be limited (to avoid injustice): 




a.
Expectation is default reward




b.
Will award reliance damages if expectation damages excessive


5.
Evidentiary presumption that promisee has relied in two areas:




a.
marriage settlements




b.
charitable donation


6.
Promissory estoppel relies on detriment to promisee in old benefit/detriment rule


7.
Courts never ask if it was reasonable for promisor to rely on the promise—just 


need to demonstrate that they did rely on the promise.



8.
Equitable Estoppel: about reliance on someone’s expression of the state of 


things in the world.




a.
Had previously applied only to acts and statements of fact




b.
If someone says something false to you, and you rely on it, they can’t 



later seek rights against you buy pointing out the truth.




c.
Example: your house burns down and you call insurance company to 



find out when you must file your claim.  Company says file by the end of 



the month and you do.  Company refuses to pay, and you sue.  They 



point out that you need to file within three days, and you didn’t.  They 



can be estopped—prevented—from avoiding payment on grounds that 



they lied and changed your perception of things, they therefore can’t go 



back and allege you should have acted on the truth.



9.
Ricketts v. Scothorn (Neb. 1898)



F:   In a promissory note, D promised P a sum of $2,000 payable on demand at a 


sum of 6% interest per year.  When he delivered the note, he explained that none 


of his grandchildren worked and he didn’t want her to have to do so.  Upon 


receiving the note, P quit her job.  A year later, with her grandfather’s help and 


permission, she took another job.  He did not repudiate the offer, and expressed 


a desire to complete the payment.  He died, P tried to recover from his estate.




Q:   Was the promise of the grandfather an enforceable contract?




H:   No consideration, but there is an equitable estoppel in the case, which 


prevents D’s estate from reneging on the promise he made to the P.  



R:   Based simply on the gift to P, there was no consideration and no contract.  P 


promised nothing, and D asked nothing.  It was a gratuity.




--There is an equitable estoppel in this case: grandfather, in making his offer, 


contemplated P giving up her employment.  Having achieved his wish when she 


quit her job, it would be “grossly inequitable” to void the promise on the 



grounds that there was not consideration.




Thoughts from Class:




--Vastly expanded scope of “equitable estoppel” a new term introduced in that 


case.  Previously limited to specific instances, ie. charitable gifts.




--Restatement 90 based in part on the holding in Ricketts.


10.
Feinberg v. Pfeiffer
(see facts above)




H:   An estoppel prevents D from ceasing payments: fact that P 



relinquished her lucrative job to receive the annuity she was promised.  


Based on Restatement §90.


11.
Cohen v. Cowles Media Company (Minn. 1992)



F:   P worked for candidate for governor, and leaked information about his 


candidate’s opponent with understanding that paper would keep his identity 


confidential.  Paper wound up publishing his name, which led him to be fired 


from his advertising firm.




Q:   Is P entitled to recover for newspaper printing his name?



H:  P suffered because of his reliance on a tradition in the newspaper 



industry and D’s unjust actions.   The injustice must be remedied.




R:  Many papers acknowledged long-standing ethical commitment to keep



confidentially promises.  P relied on this when he made his comments after a 


promise of anonymity.  




--Must approach case from point of view of avoiding injustice.




Thoughts from Class:



--Test difficult for court since it requires sociological analysis of views in the 


industry.  Case is outlier: not applying typical theories of promissory estoppel.



12.
D.G. Stout, Inc. v. Bacardi Imports, Inc. (7th Cir. 1991)



F:   P was liquor distributor in Indiana during time of industry consolidation.  


When P lost two of its biggest clients, entered negotiations with another 



distributor on possible terms of sale.  D was one of P’s largest clients: they 


promised to continue selling through P.  Based on this promise, P turned down 


the offer for sale, believing it could still survive with D.  A week after rejecting 


the deal, D dropped P as its distributor.  P was then forced to go out of business, 


while selling the company for $550,000 less.  P sued for damages.




Q:  Can P recover price difference from sale on promissory estoppel theory?




H:   For P.  Promissory estoppel can hold in at-will situations where there 


are clear reliance damages.




R:    Promise was not entirely illusory: promise was to not withdraw for long 


enough time for P to not regret decision to stay in business.




--P not suing for lost income due to D’s departure.  Rather, D made a 



specific promise to P, during sensitive negotiations.  P rejected offer in reliance 


on this specific, false promise, and wound up in a desperate situation.




-- Analogy to future wages for at-will employment would apply if P’s original 


sales price resulted from expectation that purchasing company would have 


income from D.  In fact, they did not expect to keep D’s account: P just lost the 


leverage when D forced them to sell.




Thoughts from Class:




-- There is a tort cause of action for deceit or misrepresentation that could apply.  


Until you have a promise, you have no contract—mere statements of intention 


are not promises.  Courts do not require a specific use of the word promise, but 


rather, promise-like statements




-- No expectancy b/c can’t know how long Bacardi would have stayed—so, no 


expectation damages could be rewarded.  Question: is promise illusory if there


was no expectation?  Hard to see reliance if promisee doesn’t expect anything.


C.
Implied-in-law (restitution) contracts as a cause of action



1.
Restitution intended to “claw-back” unjust enrichment. Remedy: restit damages.



2.
Elements of a Claim for Restitution Damages.  P must show that:




a.
He conveyed a benefit



b.
In doing so, he was not an officious intermeddler 





(Benefit cannot be imposed on someone who doesn’t want it: 




ie. mowing their lawn when they didn’t ask you to.)



c.
He did not do so gratuitously




(Would normally expect payment for act)



d.
There was no contract in place that he avoided



e.
He could provide a reasonable measurement for size of benefit




(Actual benefit or cost avoided by defendant) Restatement §371


3.
Restitution is cause of action in its own right--an “implied-in-law” or 



“quasi-contract” is not an actual contract.  Though, conditions b,c,e are more 


likely to be met in places where you’d expect to see a contract.



4.
In places where plaintiff performed a service, such as medical service, with no 


guarantee to benefit defendant, best way to calculate award is cost avoided by D.




(In doctor example below, a doctor’s usual fee for the service provided.)


5.
Bad Samaritan laws:



Dr. walking down street, and person calling for help.  Dr. walks by the person.  


Is Dr. in breach of legal duty?  Good Samaritan law requires coming to aid of 


someone in distress. Law of Vermont and Europe: no tradition in common law 


of English states (criminal action).  Tort liability for failure to rescue? No tort 


liability for failure to act (nonfeasance), only for misfeasance. 




There is no duty for the Dr. to help the person, even if he is offered a fee.  



Contracts are voluntary. Anglo-Saxon anomaly that there is no duty to rescue. 



6.
Cotnam v. Wisdom (Arkansas 1907)



F:   P was surgeon, who performed a difficult operation at the scene of an 



accident.  Man died and surgeon sought restitution damages from his estate.




--The judge offered two instructions to the jury: 




1) if you find P to be a surgeon who performed professional work for the 



deceased, you should award reasonable amount to compensate him for his work;




2) when deciding amount, consider importance of operation, skill and training of 


surgeon, responsibility on his shoulders, ability of deceased’s estate to pay.




Q:   Is P entitled to restitution damages from D’s estate?



H:  P earned restitution damages in amount of fair compensation for his 


work—not based on estate’s ability to pay.



R:  Man would have paid if he was conscious.  Since contracting behavior was 


impossible, but there would have been a contract if it would have been possible, 


it’s appropriate to apply a remedy. 



--Long history of precedent to support this idea.




Thought from Class:



--Law provides a contract in order to apply a remedy




--Doctor is not officious intermeddler—person would have wanted help.




--Dr. is not entitled to value of person’s life but to value of his service.


7.
Callano v. Oakwood Park Homes Corp. (N.J.Super. 1966)



F:   D agreed to build a house for someone.  P made a separate agreement with


him to provide shrubbery for the home.  P planted the shrubbery, but the man 


did not pay for it.  Shortly after the shrubbery was planted, the man died.  After 


his death, D and man’s family voided the contract for sale of home.  Unaware 


that P hadn’t been paid, D sold the home, with the shrubbery, to another family.




Q:   Is D liable to P for restitution damages, despite the lack of a contract 



between the two of them?




H:   A plaintiff may not try apply the legal fiction of a quasi-contract to 


substitute a debt from one payer to another.



R:   Restitution claims, or quasi-contracts are legal fictions, not rooted in the 


law: they must be applied with caution.  They take effect by virtue of notions of 


“natural equity and the law.”  




--To prove quasi-contract claim, P must prove that D was “enriched” “unjustly.”  




Here, D enriched—he was able to sell the house with shrubbery.  But didn’t 


benefit unjustly: P never had a right to expect payment from D, who can’t be 


expected to make good on debts owed by the decedent.  Can’t just transfer debt 


to innocent third party on the theory of restitution.




Thoughts from Class:




--P probably didn’t sue man’s estate because it was bankrupt.




--According to Paschall (later case) if P went after man’s estate first, he 



could have sued D if estate was bankrupt. 




--Paschall held you must exhaust contract remedy before you go after the 



beneficiary for restitution.  This is the law usually held by states.



8.
Pyeatte v. Pyeatte (Ariz. 1982)



F:   P and D were married, when they agreed that P would support D while he 


was in law school, after which he would support her in grad school.  When he 


graduated, D passed the bar and accepted a job at a law firm.  Less than a year 


later, he asked for a divorce.  P had not yet started school.




PP:  Trial Court said contract valid; appeals court said contract was too 



indefinite, but awarded restitution damages.



Q:   Is D liable for restitution damages?




H:   Where spouses make agreement and one undertakes an effort far 



beyond the norms of a basic relationship, which is not matched by an equal 


effort by the other spouse, and the relationship dissolves, the remedy of 


restitution is appropriate.




R:   You are not entitled for restitution for your efforts doing laundry or other 


basic duties in a relationship—you are for providing significant financial support 


for your spouse to attend school if he/she agreed to reciprocate.



Thoughts from Class:




--Contract mattered here, as sign that she didn’t pay for his education out of 


gratuity.  Usually court doesn’t get into quasi-contract matters in marriage, 


because services are gratuitous.




--Indefiniteness of his promise also a problem under promissory estoppel.  



Restitution helps, because we know what benefit was that P conveyed and we’re 


trying to get back benefit that P gave D.
III.
Theories of interpreting bargain theory and promissory estoppel


(No uniform agreement on this: when people disagree at theoretical level, likely to emerge in a 
specific case, when court needs to apply the rules.)

A.
Three types of rules: substantive; strict form; evidentiary rules of thumb.

B.
Bargain and consideration are substantive, not formal, doctrines—



need to make substantive inquiry into intention of the parties to use theory.  


Restatement §71 implies there is something special about bargains. 



1.
You can’t say something or do some formal thing and have contract count.  




a.
Example: you cannot offer $1 to buy a car and have it count as 




consideration…clearly, the $1 is not real factor in sale of the car.



b.
Can’t say “I sell this estate for $1 in consideration”.


2.
Needs to be a real bargain  Restatement §79, comment d



3.
What is justification for this?




a.
Used to be that people thought these were mutually beneficial and 




promoted economic growth, and other promises didn’t.  This 




theory no longer accepted.  No good theory right now.



c.
Could we take formal reading of bargain requirement?  Hard given 



nature of §71.  We’d need to say that is wrong, and go to Pielans 




and Rose theory.



4.
How to make bargain formal: all promises (serious ones should be 




enforced); all commercial promises should be enforced, etc.


C.
Seals are a formal rule


1.
Seal is wax with distinctive mark impressed on a document.



2.
Had effect of making any promise contained in the document legally 



enforceable without any other requirement.  



3.
Now considered archaic


D.
Formal rules serve three functions:


1.
Cautionary function—if you take the time to put wax on it, and write it 



down formally, presumably you’ve given the contract sufficient thought.


2.
Evidentiary function—it would be harder for courts to understand 



context of a gratuitous promise: this provides evidence that something was 


done intentionally.



3.
Channeling function—lets you channel your affairs through the law with 



confidence and certainty.  You know where you stand.



4.
Strict form is a rule which provides cautionary, evidentiary, and 




channeling functions.


E.
A formal rule doesn’t say why it’s a good rule, doesn’t explain the rule; 



a substantive rule wears its rationale on its face.  


F.
Formal aspects of promissory estoppel….



1.
Evidentiary function: If reliance happened, claim a promise was made 



seems more plausible.  Why would I have moved 200 miles if he didn’t 



promise to put me up?



2.
Cautionary function: requirement that promisor expects promisee to act 



should prevent promisor from making dumb promises.


G.
…but promissory Estoppel also appears to be a substantive rule:



1.
When people do something in reliance on promise it would be unjust not 



compensate them: substantive view.  Problem is, this would lead to 



reliance damages being awarded.



2.
Formal rule says elements of §90 are for evidentiary purposes only, no 



reason not to enforce relied upon promise.


H.
Exceptions to rule:



1.
In some states, seals make a gratuitous unrelied upon promise enforceable—


varies widely from state to state.



2.
Sometimes a gratuitous promise will lift a legal bar that would otherwise 



impede enforcement of a contract that would otherwise be invalid.




a.
Where statute of limitations period has run—too late to get 





enforcement.  If you make a gratuitous promise to pay after that 




point, court will enforce it, but only up to amount to specified in 




latest promise, not original contract.



3.
Sometimes past benefits qualify as sufficient consideration for a promise.  



Generally, past performance no consideration, since you can’t bargain for 



something that’s already happened.




a.
Restatement §86 addresses this exception.  Section has hints of 




restitution: mention of unjust enrichment.  Promise can’t be gratuitous; 



and must be able to quantify the benefit to make sure it’s not excessive.




b.
For §86, look for: benefit to promisor; harm to promisee; size of the 



promise.  




c.
§86 weakens gratuitousness requirement by placing the burden on the 



defendant to prove gratuitousness.




d.
Webb v. McGowin  (Alabama Ct. of Appeals, 1935)




F:   P, working on clearing blocks from a mill floor saves a man’s life by 



falling to the floor with a block, instead of dropping it on the man.  P 



suffered substantial injuries.  In thanks, the man agreed to pay him $15 



every two weeks for the rest of his life, in light of his permanent 




disability.  He did until death: his estate refused to continue payments.





Q:   Was D’s offer legally enforceable?





H:    There is a legally enforceable moral obligation when based on a 



past material 
benefit to a person (as opposed to just monetary).




R:   Different than cases determined with a mere moral duty, since D 



received a real material benefit from the exchange.





--Benefit was so clear, that the promise to pay affirms the fact there was 



a presumption that the previous request for the service was made.





Thoughts from Class:





--There was no bargain: promise based on past performance.





--Rule seems to be that any promise made in recognition of a past 




material benefit is worthy of enforcement: Restatement doesn’t like this.





--Three possible ways to understand this case:





1) No rationale—just a gratuitous effort to make someone feel better.





2) Formal way—evidentiary function.  Posner explains that benefit to the 



promisor gives him a reason to make a promise (serves as consideration); 



evidentiary function to show that promisor was in fact a promisor.  




Fact that man paid benefits his whole life is evidence of promise.




3)  Restitution argument—court using promise to make a restitution 



award, not enforce a promise.  (Man was unjustly enriched, there is 



justice in making P whole.  Promise helps put monetary figure on the 



restitution and calculate an award.)

I.
Evidentiary rules of thumb



1.
Bargains give evidence of a promise—nothing special about bargains per se


2.
Pillans and Rose v. Van Mierop and Hopkins (K.B. 1765)



F:   A merchant in Ireland, came to P seeking assistance in repaying a loan.  P 


agreed to repay the loan under the condition that repayment by the merchant was 


guaranteed by a bank in London.  The merchant identified D as such a bank, 


and the merchant and P wrote seeking D’s agreement to underwrite the loan.  D 


agreed in writing to secure the debt.  The merchant went bankrupt before P 


wrote the check, and the D sought to renege on its offer.  P still went ahead and 


made good on its offer to the merchant.  D refused to uphold its obligation to P.




Q:   Was agreement between the P and D enforceable?




Lord Mansfield’s Holding:  Unsealed writing still gives evidence that the 


promise was made intentionally.  In a commercial context promises are 


binding without consideration.



Thoughts from Class:




--In a commercial context, you expect promises to be legally binding. (formal)




--For commerce to succeed, commercial promises must be enforced—not 



necessary in familial promises.  (This is substantive argument, not formal: 



saying rational need with a rational basis—something more important about 


commercial promises.)




--Don’t need to worry about caution function, because people are more cautious 


in business contexts, especially when they write something down.




--To say bargain theory is formal rule, must be consistent and say peppercorns 


count.  Can’t meddle with a strict form, or you’ll mess up the channeling 



function.  If you look behind a formal rule to its substance, you destroy the 


formal rule.  Here, Mansfield says the point of seals is to provide evidence of a 


deal, if that’s the point of it, then it should be just as good to write it down and 


not seal it.  This screws up the formal aspect of the rule.  This is more an 



evidentiary rule of thumb.


J.
Moral obligation as basis for enforcement


1.
Mills v. Wyman (Mass. 1825)



F:   D’s son fell ill on voyage at sea, and came home in bad shape.  P cared for 


him for two weeks.  In gratitude, D offered to pay expenses that P incurred 


while caring for son.  D later changed his mind and decided not to pay.




Q:  Is a promise based on a moral obligation legally enforceable?




H:  D can have a moral obligation to repay the debt, but still no legal 



obligation—they are not equivalent legally equivalent.
IV.
Priority among theories of enforceability


1.
Only class of contract not enforceable under either Restatement §71 or §90 is the 

purely gratuitous executory contract that has not been relied upon.


2.
Bargain theory is preferred doctrine under enforceability of contracts when there’s 

overlap.  75%-80% of contract cases depend on bargain theory


3.
Promissory estoppel still not totally embraced, though more so than before 


a..
Promissory estoppel makes court ask what justice requires—leaves room 



for error. Bargain theory a more fail-safe rule.  Better claim for plaintiff.


b.
Sometimes might want to argue promissory estoppel precisely because you are 


looking for reliance damages.  (see Bacardi case)
V.
Intention to enter legal relations


A.
In business dealings, presumption of intent to enter legal relations.



(This assumption saves time and money.)


B.
Three possible states of intention in personal dealings:


1.
The parties intend to enter legal relations.



2.
The parties neither intend to, nor not to, enter legal relations



3.
The parties intend not to enter legal relations.


C.
For an agreement to be enforceable:


1.
The parties must have intended to enter legal relations—presumption that 


personal arrangements are not intended to be enforceable. 



(Only 1 works)  ENGLAND


2.
The parties must not have intended not to enter legal relations—no need for 


showing of an intent to enter legal relations.  Need showing of intent not to 


enter legal relations to avoid enforceability.  Restatement §21



(1 or 2 works) U.S.


D.
Balfour v. Balfour  (K.B. 1919)


F:   Husband promised his wife 30 pounds a month for her care and expenses while he 

was overseas.  He then decided that they better remain apart, and she began divorce 

proceedings.  She sued for his failure to continue making monthly payments.



Q:   Is a financial agreement between husband and wife an enforceable contract?



H:   Most agreements between spouses are not legally enforceable contracts—there 

is no intent to enter legal relations.


R:   Agreements in marriage are predicated on love, not consideration.  Enforcing 


marital agreements would allow wives to sue husbands for promised allowances and 

husbands to sue wives for improper use of the allowance (ie. not properly using it to 

care for their kids).  Too many cases of spouses using law to settle domestic disputes.



Thoughts from Class:


--In family contexts, Option 2 above is likely to apply.  Not ok in England—need 


positive step to prove the parties specifically intended to enter legal relations.  



--Harder to avoid contracts in US: they follow you everywhere;  in UK, not into home.



--Option A only one that would not support court’s holding: 1 or 2 would work.


E.
Rose and Frank Co. v. J.R. Crompton, Ltd. (K.B. 1925)


F:   P had been sole supplier for D, a firm making carbon paper.  D had used product 

made by Brittains for many years: 1913 they set up a deal for D and Brittians to contract 

through P.  Complex agreement outlined the terms of their relations and prices.  It 

contained an Honourable Pledge Clause stating the parties would carry out agreement in 

good faith, but the contract not binding in U.S. or U.K. courts.  After a dispute among 

the parties, companies terminated the agreement right after P placed a large order that 

companies had accepted, but not filled.



Q:    Was the contract enforceable despite provision specifically stating it was not a 

legally enforceable document?



H:    Since the parties to the contract did not intend it to be enforceable, and 


specifically wrote a provision to that effect, it is not enforceable.  It is essential that 

the parties shall have intended that their agreement have legal consequences.


R:    The final deal for the shipment was enforceable, since P had placed the order and 

D had accepted—it is a separate contract outside of the main relationship.
FORMATION
VI.
Some fundamental questions in formation doctrine:


A.
How do we understand the connection between the mainly objective approach that we 

take and the times we depart from that?  Theoretically we care about subjective intent, 

but from a practical point of view, we typically we rely on the manifestations of that 

intent and don’t require proof.


B.
U.C.C.’s more open view to contracts good---is that something we support?

VII.
The Offer

SEE ASSENT IN THE COMMON LAW, P. 17, FOR KEY INFORMATION ON OFFERS


A.
Promise is more than statement of intention—it is a commitment.  Don’t need to 


say words “I promise” but do need sign of a commitment.


B.
An offer is a conditional promise: conditional on promisee doing or promising to do 

something prior to revocation of offer by offerer.


C.
Question court ask: is promise, offer or agreement there? If so, on what terms? 


1.
Settle this by looking to ordinary meaning of words, together with circumstances 


in which those words were uttered.  




a.
Words can have special meanings in particular commercial contexts.



b.
Also look to conduct when determining terms.


2.
Ask what’s most plausible interpretation of party’s behavior?  Linguistic and 


otherwise, from the perspective of the other party.

D.
Sometimes appropriate to find a promise, offer, or commitment, even if there is little 

express language to go by.  Say that the promise or term is “implied in fact.”



1.
“Implied in fact” means person made the offer even though he didn’t do it 



expressly.  Court believes people have agreed to even though they haven’t 



explicitly said it.  Construction contracts (ie. subcontractors)—we say there 


has been a firm offer, even when it’s not explicit.



2.
It’s about what actually happened, as opposed to what’s implied in law.


E.
Person makes offer as opposed to an invitation to make an offer when he can be 


interpreted as having said that “there is nothing left to negotiate about—all we need for 

an agreement is your assent.”

F.
Fairmont Glass Works v. Crunden-Martin Woodenware Co. (KY 1899)


F:   P wrote to D seeking price quote for various quantities of Mason green jars.  D sent 

the information, and stated “for immediate acceptance, and shipment not later than May 

15, 1895;…”   P responded to the quote by placing an order.  D responded that they had 

no more product available, so the offer is invalid.  P sued for breach of contract.



Q:   Was D’s price quote a binding offer?



H:   A price quote is usually not an offer: here it was, because of phrase “for 


immediate acceptance.”  Court may find a quote to be an offer in special cases.  

Court also reads in default term: where quantity not specified in offer, assume 

buyer may set quantity.



Thoughts from Class:


--Three ways to read the price quote: 1) quote; 2) offer; 3) conditional offer.



--Conditional offer would be binding if they had sufficient supplies to meet the offer.



--Court reads into the offer something from the transactional background (quantity of 

goods), which was alluded to in the exchange.  Had it not been mentioned, might have 

been invalid contract because no quantity specified in the offer. See UCC §1-303(d),(e)


--Default terms tricky: when may court read something into contract that’s not there, 

and when does the absence invalidate the contract?

G.
Owen v. Tunison (Maine 1932)


F:  P wants to buy a store, makes an offer of $6,000.  D says “I could not sell for less 

than $16,000.”  P says, I accept offer to sell for $6,000, send me the deed.  D says he’s 

not interested in selling.  P sued for breach.



Q:  Was D’s comment a legally enforceable offer?



H:   D’s citing $16,000 price might have been the opening for negotiations, but not 

a formal offer to sell. 


R:  First letter from P might have been an offer, but second was not an acceptance since 

it outlined different terms.


H.
Harvey v. Facey (Privy Council 1893)


F:   P wrote to D asking if he would sell him his land and the lowest price at which he 

would sell.  D responded “Lowest price for Bumper 
Hall Penn 900 
Pounds.”  P agreed 

to buy the property for that price.  D backed out and P sued. 



H:   D’s response was not an offer to sell the property.


R:    D’s reply not an offer because he only answered second half of question, re. lowest 

price.  Not part where was asked “will you sell.”



Thoughts from Class:


--If he wanted to sell he could have said “I will sell for ₤900”



--Concern that offerer is in some position of vulnerability, because if other party 


accepts, your bound.  Offeree can either accept or not accept.


I.
Price quotes are usually invitations to make offers rather than offers.  But, some 


advertisements and price quotes are offers (e.g. Lefkowtiz).


Lefkowitz v. Greater Minneapolis Surplus Store  (Minn. 1957)


F:   D placed an ad in newspaper stating that on 9 AM Saturday, 2 new $89.50 


scarves and 1 new $139.50 lapin stole would be sold for $1 to first to arrive.  P 


was the first at the store, in order to purchase the stole.  Was told that the offer 


limited to women.



Q:   Was the advertisement offer or invitation to make an offer?



(If ad is invitation, buyer must make offer to purchase, which store must accept.  


If ad is offer, buyer can accept and store can’t say no.)



H:    Advertisements are typically considered invitations to make an offer, 


not binding offers.  In this case, very specific, definite offer makes it 



binding—ie. we have one thing available, at 9 AM to the first person that 


walks in here.


R:  Something intended to an offer if intended that someone could come in and 


accept.



Thoughts from Class:



--Because of possibility that store will not have goods in stock, 




advertisements can’t be considered offers.  


--An item on the shelf with a price tag on it is considered an offer, because no 


other step is implied.


--Contract law is a very private legal regime: to enforce moral responsibilities or 


good business practices must look to consumer protection or civil rights laws.



--See: U.C.C. §2-204; §2-311 on enforcing indefinite contract.
VIII.
Assent in the common law


A.
Definiteness—criterion for enforcement of agreement in court; criterion for finding 

agreement in first place.  Restatement §33


1.
First view: must be sufficient definiteness to enable court to determine when a 


breach has occurred.  


2.
Second view: terms must be sufficient definite on their own to allow 



enforcement.  

B.
Court can find an agreement exists even if there are not definite enough terms for court 

to enforce it—they find that parties agree to something that can be enforced.  



U.C.C §2-204(b) and Second Restatement.  They would not do this past.


1.
Question of whether incomplete agreement is enforceable depends on whether 


court can supply reasonable terms. Restatement §204

C.
UCC will fill gaps in price: UCC §2-205 and assortment of goods: UCC §2-311


D.
Courts will now accept agreements to agree, where some terms are left for negotiation, 

if rest of agreement provides sufficient context for reasonably focused negotiation.  

1.
Courts will enforce contractual duty to negotiate, so long as rest of agreement 


provides reasonable context for negotiation.  


2.
Default term in all contracts that contract will be performed in good faith—


hence, any contract to negotiate is a contract to negotiate in good faith.  


This makes breach detectable by court, which is how we can have 



enforceable agreements to agree—court can see where a party breached.




(see UCC §1-304;   Mattei v. Hopper)

E.
Ogelbay Norton Co. v. Armco, Inc.  (Ohio 1990)


F:   P and D entered long-term contract for provision of barges to transport iron ore.  

Contract stated that rates would be set each year based on prevailing rates in the 


industry.  Contract was modified and extended 4 times over a 23 year period.  From 

1957-1983, parties agreed to rates published in Skillings Mining Review.  After and 

iron-industry downturn in 1983, the parties began having trouble agreeing to rates, 

which led to legal proceedings.



Q:   Did parties intend to be bound despite the failure in the pricing mechanism?



H:  Parties agreed to submit to a reasonable price term, and court may set that 

price.  Cites Restatement §33.


Thoughts from Class:


--Good example of court finishing contract where one looks complete.



--P wants specific performance on negotiation of the price; D wants declaratory relief 

throwing out the contract on grounds there is no price.



--When awarding specific performance, often need officer of the court to supervise 

parties and make sure they follow court order.



--Court looks at what parties were thinking when they revived and extended their 


relationship to 2010, NOT at point pricing negotiation breaks down.  What matters is 

the intent at the time of the agreement, not what parties want later on.


F.
Lucy v. Zehmer (Virginia 1954)


F:   D went for drinks with P and discussed the possibility of selling him their farm.  

According to D, he believed the conversation was a joke, including when he wrote a 

contract to sell the farm for $50,000, which he had P and his wife sign.  He realized it 

was serious when P asked to formalize the deal by exchanging $5.  After the 


conversation, P raised $25,000 from his brother, by selling him a stake in half the farm.  

He then called D to close the deal; D reneged.  



Q:   Is a contract that might have been negotiated in jest by one party enforceable?



H:   The test for the presence of an enforceable contract is the manifestation of 

intent not by the parties, not their subjective mental states.



R:   P clearly believed that the conversation about sale of the farm was serious, and 

his belief was not unreasonable; D actually tried to reinforce it.



--Clear outward expressions of assent: rewrote contract after an objection; clause 


providing for inspection of title; Zehmer let Lucy walk away with contract.

    

Thoughts from Class:



--The objective theory of assent provides security of transactions: want people to know 

that the contract will be enforced.  Based on pragmatic considerations, doesn’t 


necessarily flow naturally from contract law.



--What we really are most concerned about is the subjective thinking of the parties, but, 

subjective states are hard to prove—you could change your mind after the fact or say 

you intended something different.   Much higher transaction costs, as courts would need 

to undertake more difficult test. 



--Since it’s difficult to enforce “meeting of the minds” test, we apply an objective 


approach because it’s more efficient and consistent to implement. 


--Saddled offerer with burden of what they said, since they are in best position to know 

what they mean.  Makes sense to put burden on them to make themselves clear.



--If speaker can prove that hearer knew full well that he didn’t mean what he said, than 

it’s possible to enforce what he really meant, instead of what he said.  It is sometimes 

necessary to look behind the objective theory.  Though, generally go with objective test.



--You can’t snap up an offer that’s too good to be true and then have it enforced, since 

you know that the offerer didn’t mean it, ie. you mean to sell something for $1,000, you 

write up an offer, and leave off a 0—the person can’t just buy the thing for $100.



Applying contract theories to “objective theory of assent”:



1. Moral obligation of promise: objective theory is problem for Fried, because it’s hard 

to enforce contracts on moral grounds if parties had different ideas about what they did.



2. Social good: it would be better to do a subjective test, but perhaps not practical.


G.
Toys, Inc. v. F.M. Burlington Company  (Vt. 1990)


F:  D operated mall, in P leased space for five years.  Contract had option for P to 


renew for five years, with one year’s notice, at rate to be renegotiated based on “then 

prevailing rate within the mall.”  P sought to renew, but was given higher price than 

expected.  After ten unsuccessful months of negotiating, mall declared the contract void 

and announced it would lease to another store.



Q:   Was renewal option a binding offer?



H:   Option need not contain all terms of contract, so long as it has practical and 

objective method for determining key terms.  When a provision is unclear, you 

should construe it against the party that drafted it.



Thoughts from Class:



--Not a UCC case since in involves real estate.  But, court can accept open price term:   

see UCC §2-305.

H.
Leonard v. Pepsico  (S.D.N.Y. 1999)



F:    P saw commercial advertising Pepsi points: showed teenager wearing various Pepsi 

products and listing point value. A Harrier Jet picks the dude up from school, and 


“Harrier Jet 7,000,000 million Pepsi Points” appears on the screen.  P sent in 15 Pepsi 

Points and $700,000 (could buy points for 10 cents each) and requested jet.  Pepsi wrote 

back the offer was a joke.  P sued.



Q:   Can a commercial intended to be humorous qualify as enforceable contract?



H:   An offer is not binding when it is so obviously absurd and that no reasonable 

person could have expected it to be serious.



R:   Plane’s function (a war plane designed to attack surface and air targets) and price 

($23 million) made it impossible to believe that the plane was picking the child up from 

school or being offered by Pepsi.



--Offer not sufficiently definite: it advised viewers to see the catalogue for details.


I.
Corinthian Pharmaceutical Systems, Inc. v. Lederle Labs (S.D. Indiana 1989)


F:   P placed an order from D for 1,000 vials of vaccine, after learning that a major 

price increase was imminent.  D sent P 50 vials of vaccine right away at the old price, 

but the remainder later at the new price.  It said with it’s first shipment that the lower 

price was a favor, and not an acceptance.  



Q:   Was P’s offer accepted at the time it placed its order or D sent its first shipment—

or when the later shipment went out?



H:   The initial shipment of goods was not acceptance of the entire order: the 50 

vials was a shipment of non-conforming goods, accompanied by notification, 


pursuant to UCC §2-206(b).



R:    Under UCC §2-206(b), a shipment of nonconforming goods, accompanied by a 

letter informing the recipient, is not acceptance of an offer.  



--It would been acceptance had D shipped non-conforming with no explanation. 
IX.
Revocation


A.
Ordinary offers can revoked by offerer any time prior to acceptance: after acceptance, 

offerer can no longer revoke.


1.
Revocation can be indirect  (Restatement §43)



2.
Dickinson v. Dodd  (Chancery Division 1876)



F:   D offered to sell his property to P on 10th of June, and left offer open until 


morning of 12th.  D then began negotiating with someone else, prompting P to 


go to his mother-in-laws house where he was staying, and drop off a formal 


acceptance. D never got the acceptance, and went ahead and sold the property to 


someone else.  P found him the next week, handed him a formal acceptance, and 


demanded the property.  D refused, and P sued.




Q:   Is there an enforceable firm offer or just an offer?



H:   No consideration for promise to hold offer open for two days, so offer 


wasn’t binding.  D was free to sell to anyone else at any point, until he received 


formal acceptance.




R:    Absurd to allow someone to claim property from a new owner once sold in 


a legitimate exchange, on grounds that an offer had previously been made to P.




--No meeting of the minds: one party thought offer binding, other no.




Thoughts from Class:



--Court found it was a firm offer, but not an option that can be legally enforced.




--Promissory estoppel now important in grounding firm offers—but, this is an 


old case and promissory estoppel not commonly used at this point.



2.
Revocation of offer to public at large (Restatement §46)




Carlill v. Carbolic Smoke Ball Co. (Q.B. 1892)



F:  D advertised any person who caught the flu or cold after using its 



product as prescribed entitled to ₤100.  D used the product as instructed, caught 


flu, and demanded her money.  When the D refused to pay, she sued.




Q:   Was P’s acceptance valid despite failing to inform D in advance of her 


intention to take them up on the offer?




H:    If an offerer expressly or implicitly makes clear that performance is 


sufficient acceptance without notice, then additional notice is unnecessary.




Thoughts from Class:




--D would have to put out additional ad in newspaper, or otherwise inform 


public of intent to revoke offer.

B.
If an offeree rejects an offer, offer lapses without need for revocation by offerer.

C.
If offeree of an enforceable firm offer rejects the offer, the offer does not lapse 


automatically—doesn’t lapse until offer expires. (Restatement §37)


1.
Firm offers are irrevocable offers to keep offer open until it expires, so long as 


the offer is an enforceable one.


D.
Elsinore Union Elementary School v. Kastorff  (CA 1960)


F:   D submitted a contract to make improvements to a school.  D waited for estimates 

from subcontractors and worked on his proposal until the last minute.  He made a 


clerical error, forgetting to bring the cost of plumbing from one column to the total cost.  

When the school district opened bids, defendant was $11,306 less than the next bid.  D 

was asked if his bid was correct: he said it was.  D was awarded the contract then 


realized his error the next day.  He immediately called to withdraw his bid, and 


appealed to the school board for the same.  They refused to cancel the award and sent 

him notice in writing that he won.  When refused to perform, school awarded the 


contract to the next lowest bidder, and sued D for price difference.



Q:    Is D’s bid a binding offer?



H:   School district knew of the error before sending written notice of the award—

acting under an assumption you know to be false must be treated as a mutual 

mistake for purposes of rescission. 


Thoughts from Class:



--A contract bid is considered an irrevocable option: leaves the ability to buy or sell 

something at a fixed price for a certain period of time.  In California, bids made to 

government agencies are irrevocable by statute.



--If bid was revocable, why does it matter when bid was accepted?



Because you can’t accept an offer if you know there was an error.  If other side knows 

you made an error, you are not bound to what you said.



--Supreme Court seems to take for granted that communication of acceptance must be 

part of contract formation.  When parties are accepting contract by return promise, you 

must let other party know what you are going.  Until there’s notification, there’s no 

promissory acceptance.  Technical issue decides this case: do you need to be notified of 

promissory acceptance for the promise to take?   If you don’t, then Kartstorff loses.



--Key is different interpretations of when acceptance took place: 



Supreme Court seems to believe it occurred on August 28 when letter was sent; trial 

court seems to think August 12, when school board voted to accept bid.

X.
Modes of Acceptance


A.
Offerer is master of offer—may set conditions on time, place and type of acceptance.


International Filter Co. v. Conroe Gin, Ice & Light Co.  (TX 1925)


F:   P offered to sell a purifier to D.  The written proposal was to become binding when: 

“…accepted by the purchaser and approved by an executive officer of the Intern. Filter 

Co. at its office in Chicago.”  D received proposal and accepted in writing.  Acceptance 

sent to 
company V.P. who wrote, “OK” and signed form.  P’s salesman sent letter to D, 

confirming agreement and the terms of sale.  D rescinded order, claimed contract was 

invalid since it received no formal acceptance from executive of company.



Q:   Did P need to notify D of its acceptance of their offer?


H:   Conroe dispensed with need to give notice, since contract specifically made 

acceptance contingent on V.P.’s acceptance.  Contract is binding once somebody in 

Chicago wrote ok.



R:    Letter from salesman isn’t relevant: but, if letter was necessary, contract would be 

binding because letter reasonably implied that terms of acceptance had been met.  



Thoughts from Class:



--Why do we need notice of acceptance in the first place?



Restatement §56 says must make reasonable effort to provide notice of acceptance, 

except 
when offer manifests different intention.



--Series of events in this case:





P( 
Initial proposal


(invitation to make offer)



D(
Writes “accepted,” deliver by 3/10
(this is the actual offer)



P(
V.P. write “ok”


(this is acceptance of offer)


B.
To be effective, acceptance need not restate terms of offer or contain words “I accept”

C.
Some offers may be accepted by return promise or performance.  (Restatement §30(1))



1.
Unless otherwise specified, may be accepted by either medium. 




(Restatement §30(2))



2.
When there is doubt about which was meant, either ok.  (Restatement §32)


3.
Ever-Tite Roofing Corp. v. Green (La.App.1955)



F:   D hired P to repair roof.  Made arrangements for the work through a 



salesman.  Contract stated D’s offer to hire P would be considered accepted by 


appropriate official signing off or P commencing work.  Work to be done on 


credit, delay between deal and D’s credit approved.  P sent workers to D’s 



house, found other workers doing job.  D announced that contract was void.




Q:    Did D actually notify P before “commencing performance of work?”




H:    The work commenced when the company loaded and transported the 


materials and workers.  Then D too late for D to back out of deal, since P 


provided reasonable notice of acceptance.




Thoughts from Class:



--How can this be distinguished from White?




Because contractor showed up to implicitly accept the promise, and language in 


the offers was different—in White, “binding upon agreement;” in Evertite, 



“either upon acceptance or performance.” 



--See Restatement §54 and §62 on acceptance by performance.


 
--When offer calls for acceptance by way of return promise or performance, 


acceptance by performance is implicit promissory acceptance of entire job.  




--Proper mode of acceptance is determined by the offer: where offer doesn’t 


state otherwise, either promise or performance will do.



2.
Allied Steel Conveyors, Inc. v. Ford Motor Co.  (6th Cir. 1960)



F:   D sent P order for work in 1955, in which it voided a provision in its 



standard contract holding P liable for any harm to D’s employees caused in the 


course of P working on D’s premises.  In July, 1956, D sent a new worker to P, 


without voiding the provision.  The order stated that the contract would be 



binding once accepted.  It further stated that “Acceptance should be executed on 


acknowledgment copy which should be returned to the buyer.”  Prior to sending 


executed copy of the form in November, 1956, P began work; ee injured.




Q:  Did P accept the new contract—which would have held it liable for the 


injury—prior to formally returning an executed agreement in November?




H:   If one party makes an offer and requests a return promise, and other 


party instead does the act to be promised in lieu of actually making the 


return promise, it qualifies as acceptance.



R:  Offer D made to P did not propose an exclusive means of acceptance.  While 


it suggested an acknowledgment copy, other forms of acceptance valid.




--By performing the work, P implied to D that it had accepted D’s offer—



forfeited the right to ignore or challenge the terms of the contract.


D.
Promissory acceptance requires notice (Restatement §56).



1.
No notification is needed when acceptance is by performance, unless it is 


called for in the offer.



2.
However, it must be possible for offerer to find out reasonably promptly 


that the offer has been accepted.  Restatement §54


3.
White v. Corlies & Tift  (N.Y. 1871)




F:    P was a builder who sought to renovate D’s office building.  After 



discussion, D sent letter stating: “Upon agreement to finish the fitting up of 


offices 57 Broadway in two weeks from date, you can begin at once…..”  P did 


not respond, but immediately began purchasing lumber and other supplies for 


the job.  Unaware of P’s actions, D sent follow-up letter rescinding the offer.  




Q:   Did P ordering lumber count as acceptance, or did P have duty to notify?




H:   When offer depends on promissory acceptance only, offeree must 



provide notice in speech or in a way that informs D of acceptance




R:   Letter accepts promissory acceptance only because it says upon agreement.




--D does not need to know of acceptance to be bound (had P mailed letter, and D 


not yet received it when they rescinded, that’s ok).




--P could have started working in a way that showed he was specifically 



working on that job—fact that he bought the wood doesn’t mean he accepted 


because contractors buy wood all the time.  Had he showed up and started work, 


it would have been an implicit promissory acceptance.


E.
Lapse of time and offer expiration Restatement §41

F.
Can have indirect revocation when offerer takes definite action to imply no 


intention to enter contract, and offeree finds out.  Restatement §43


G.
When offer calls for acceptance by performance or promise, beginning of 


performance counts as acceptance and implied promise to complete. (Rest. §62)


H.
Where acceptance only called for by performance, result is unilateral contract.

I.
In general, silence is not acceptance (exceptions in Restatement §69).  Would be 

oppressive.  Can construe conduct as implied promissory acceptance, even if 


nothing has been said.


Hobbs v. Massasoit Whip Co. (Mass. 1893)


F:   P sued for payment of eelskins he had sent to D, a maker of whips.  P had 


sent eelskins unsolicited to D before, and they had been accepted and paid for.



Q:   Can silence count as acceptance in case of existing business relationship?   


H:   When you have a normal course of business dealing, a contract can be 


inferred even if one party doesn’t formally accept, if that’s the way you 


normally do things.  Party must let other know if it plans on changing the 


arrangement.  See Restatement §69(c) 


R:    D said nothing, yet held onto eelskins for an unreasonable period of time.  P 


was warranted in assuming they were accepted.


Thoughts from class:



--Where you take advantage of an offer, which you know was intended to be 


accompanied by compensation, you must compensate.  Restatement §69(a)


--If David’s sends you unsolicited cookies with card saying “if you eat these, 


you’ll need to pay for them” you will need to pay if you eat them.  But, if you 


throw them out, you won’t need to pay—no affirmative obligation to do 



something if the offer wasn’t solicited and you have no ongoing relationship.

XI.
“Mirror Image” and “Last Shot” rules


A.
Mirror image rule—acceptance must state terms identical to those in offer.



(from common law—changed by UCC §2-207)


B.
If a purported acceptance does contain varying terms, then that purported acceptance 

becomes a counteroffer.


1.
That counteroffer is a rejection of the original offer, which no longer stands.


2.
Must distinguish different terms in the reply from mere requests for proposals or 


modifications.


3.
Minnplis and St. Louis Railway Co. v. Columbus Rolling-Mill Co.  (U.S. 1886)



F:   P and D exchanged letters back and forth pertaining to contract.  P asked 


price for 2,000-5,000 tons of steel.  D sent response, then P asked for 1,2000 


tons.  D said that they could not supply that quantity at that price.  P replied and 


asked for 2,000 tons instead.  D declined and denied existence of a contract.




Q:   Can a company turn down an offer and then later accept it?




H:    Once you decline an offer or proffer a modified acceptance, the 



contract is void and must be renegotiated.  Contract only valid if original 


offerer accepts new terms or declines terms but renews its original offer.


C.
Last shot rule—when the last terms in the offer are not explicitly agreed to, but conduct 

implies acceptance, the terms of the last counteroffer will be considered accepted.


1.
Last shot rule favored offerer; UCC favors offeree.


D.
Revocation of offers that invite acceptance by performance only where offeree has 

started to perform (Brooklyn Bridge problem) presents difficulty:


1.
Restatement §45: applies only where offer did not invite promissory 



acceptance.  Find implied option contract. Implicit promise not to revoke offer 


once performance begun: hold promise enforceable under promissory estoppel.


2.
Offeree is not bound at any time to anything, because it is a unilateral offer—


offeree will only get paid if he performs, so he can decline at any time.

 

3.
Generally get unilateral contracts in offers to the public like Carlisle or asking 


someone to find your cat.  Not common in bilateral business dealings.



4.
Can handle situation: subdivide contract—find it has different stages—



hold the performance thus far as full acceptance as part of the contract.


5. 
Can interpret offer as calling for acceptance by performance or promise.

XII.
Firm offers


A.
A firm offer is an offer plus promise, express or implied, to keep offer open for a certain 

period of time.



1.
Must ask if it is enforceable


2.
Ragosta v. Wilder  (Vt. 1991)



F:   P attempted unsuccessfully to purchase a shop in 1985.  In 1987, the 



property was for sale and P tried again. P sent offer to buy along with $2,000, 


then began working to secure financing.  D returned the $2,000, but agreed to 


sell the house for $88,000 any time before November 1st if P met him with the 


money at a specified bank.  On October 6, D informed P that he was no longer 


selling.  P showed up as planned, with financing, Oct. 8.  D didn’t show: P sued.




Q:   Did D have right to rescind his offer?




H:   D’s offer to sell could only be fulfilled by an actual exchange of 



money—no consideration until that happened.  




R:    P’s loan was not consideration, since it was not specifically bargained for 


by the D.  P sought financing before the formal offer was made, so it’s not 



exchange for promise.




--Equitable estoppel inapplicable because no facts known to the D and unknown 


to P.  P had no definite reason to believe the property was his, so D not 



accountable for P’s reliance on his offer.  Reliance was not reasonable.




Thoughts from Class:




--Was a firm offer, but not enforceable: P performed, but before the firm offer 


was made, so it could not have been made to generate the promise.  Also, offerer 


didn’t want the performance.



3.
James Baird Co. v. Gimbel Bros.   (2nd Cir. 1993)




F:   D, a subcontractor bidding for a public construction project in PA.  D sent 


estimate to P.  Offer concluded with: “If successful in being awarded this 



contract...we are offering these prices for reasonable…prompt acceptance after 


the general contract has been awarded.”  Same day that D sent bids, he realized 


his estimate was half of what it should be.  He sent new numbers to the same 


contractors rescinding his offer and stating he’d send a new estimate, but too late 


for P to change estimate before submitting his bid to state.  P was awarded the 


contract: he had already received notice from D in writing rescinding his offer.  


P still formally accepted, and sued when D refused to perform.




Q:    Was D permitted to rescind his offer?




H:     The wording of the contract makes clear that the offer cannot be 


accepted until after the bid has been awarded—by then D had rescinded.



R:   Usually, an offer cannot be accepted once it has been withdrawn.  Could 


have crafted a contract where D was bound once P put in his bid.  This would 


have made sense, since P would be committed to his bid once it was formally 


accepted, and would suffer as a result of D backing out.  But they didn’t.



--The didn’t intend to be bound at the point the bid was submitted: either one 


could have backed out then.  




Thoughts from Class:



--No firm offer at all.  Can’t read for “prompt acceptance” as offer to leave 


contract open for specific period of time.




--No promissory estoppel—no PE argument when no promise to base it on.


B.
Promissory estoppel not commonly used as grounds to enforce firm offers. 


Following Drennan, courts willing to find an “implied in fact” firm offer and enforce 

that using Restatement §87(2).  


1.
What’s the different between Restatement §87(2) and Restatement §90?




Restatement §90 refers to a promise, Restatement §87(2) says offer.  



2.
How can you reconcile these?  




In Restatement §87(2), an offer where an offerer should expect reliance is an 


offer where it’s safe to infer a promise which binds the promisor.



3.
Drennan v. Star Paving Co.  (CA 1958)




F:   D, a subcontractor, offered to provide paving services for a school project 


on which P was bidding.  As customary in industry, call came on day bids were 


due.  After winning the bid for the overall contract, P visited D to inform him of 


his winning bid.  D immediately informed P that he had submitted his bid in 


error and would need to rescind the offer.  After D nearly doubled his bid, P 


spent several months seeking equivalent offers.  When he could not, he accepted 


the lowest bid available and sued D for the difference.




Q:   Was D permitted to rescind his offer?



H:    P acted in reliance on D’s promise in way that should have benefited 


both parties: D may not rescind after P has relied. Partial performance, if 


grounded in reasonable expectation, precludes offerer from backing 



out of promise.



Thoughts from Class:



--Usual view that general contractor is in more vulnerable position because its 


bound to owner putting out original bid.  




--Subcontractor can avoid being bound by only make bids in a way that he isn’t 


bound when general puts in his bid (Gimbel Bros.).  Rarely works that way.




--Contractor couldn’t accept subcontractor’s offer if he knows he made a 



mistake—but here he accepted first. 


C.
Restatement §87(1) offers another route, which seems to imply a formal rule.  



1.
For firm offers, a bargain with a real or sham consideration will be legally 



enforced.  It seems if you offer a peppercorn, you can make your offer binding.  



2.
Unusual formal rule within Restatement, which normally has substantive rules.


D.
A true formal route is in UCC §2-205


1.
An offer from a merchant to buy or sell goods, put down in writing, gives 



assurance it will stay open.



2.
This formal device only exists for merchants.

XIII.
U.C.C. 

(U.C.C. written by Conference of Commissioners on Uniform State Laws.  American Law Institute helped out.  Adopted by every state except Louisiana.  UCC has seven chapters; we’re concerned with two: 1)  General provisions;  2) Sales.)
(Only responsible for sections of UCC discussed in class or referred to in readings—when no section is applicable transaction of merchants or goods, assume common law governs.)
(Where UCC does cover a topic and it’s not in common law, don’t need to overturn common law—this won’t come up on exam.)

A. 
UCC builds on common law: trumps it when they conflict, since UCC is legislation.


§1-103

B.
UCC lets parties bargain or contract its provisions—can agree to ignore them. §1-302  


C.
UCC Article 2 only applies to exchange goods.  UCC §2-102  


a.
“Goods” defined in UCC §2-105.



b.
Real estate and land not goods: they’re not movable. 



c.
Intellectually property not movable if it’s just ideas.



d.
Does not apply to services contracts.




--You buy a washing machine, price includes delivery and installation: then 


what?  Must determine if primary transaction is for the good or the service.


D.
Some UCC sections apply only to merchants.  


a.
“Merchants” defined in UCC §2-104,


E.
UCC: relaxed approached to formation with respect to definiteness.  UCC §2-204

F.
Usual course of practice in an industry important for filling gaps in contract.  See:



UCC §1-303(d),(e)

F.
Part 3 of article 2 contains numerous gap fillers—court will use them to complete an 

otherwise incomplete agreement.  Sections on:



1.
Open price terms: UCC §2-305


2.
Where specifications on assortment of goods at buyer’s option. UCC §2-311



3.
Implied warranties and ways they can be disclaimed: §2-314, §2-315, §2-316

G.
Battle of Forms in UCC §2-207


1.
Section UCC §2-207(1), with UCC §2-204—do the writings form a contract? 




Turns on two things:




a.
Did variation in offeree’s reply concern such fundamental matters that 



it’s not be plausible for offerer to construe reply as an attempt to accept?  



Court must determine if it’s legitimate attempt to accept the offer.  Look 



at terms at the heart of the deal (price, what you’re looking to buy.)




b.
Words after comma UCC §2-201(1)—did reply make offer explicitly 



conditional on offerer’s assent to the additional terms?  





(Don’t find this often--reply usually says we accept on our terms—does 



not mean that acceptance is explicitly conditional on offerer’s acceptance 



of those terms.  This is seller trying to eat its cake and have it too.  Seller 



usually doesn’t want to actually void the contract.)



2.
Even if there are varying terms, can still be acceptance if not wiped out in one of 


ways mentioned above.  Can establish that writings are contract.


3.
Where there is a contract, UCC §2-207(2) governs the terms of the contract.



a.
Doing nothing about the additional terms does not qualify as assenting to 



them since silence is not acceptance.  When trying see if there’s been 



express consent to the additional terms, performance won’t count as 



assent: must expressly assent to conditional terms,not contract in general.




b.
New proposals are also automatically accepted, unless they fall into one 



the categories in UCC §2-207 (a), (b) or (c).




c.
Northrop Corp. v. Litronic Industries  (7th Cir. 1994)





F:   D offered to sell P printed wire boards.  Offer contained a 90-day 



warranty for the goods.  P’s return invoice contained a warranty of 




unlimited duration.  After 90 days had elapsed P tried returning some 



defective boards.  D refused to accept on grounds contract was expired.





Q:   What happens if offeree’s response contains “different” but not 



“additional” terms under Section UCC §2-207(2)?





H:   When parties convey different material terms to an agreement, 



and neither is explicitly accepted, neither should prevail—the court 



should turn to neutral language in UCC to fill “gap” in the contract.





R:   No consensus on how to interpret the word “different,” which is not 



explained in the UCC as clearly as “additional.”  Three competing views: 



1) the two terms negate each other and neutral terms from the UCC fill 



the gap; 2) the offerer term drops out, and offeree’s term controls; 3) 



equate “different” with “additional,” making terms both proposals, and 



meaning offeree’s terms control if the difference is material and he does 



not expressly agree to the new terms (the terms merely becomes part of 



the contract if they are immaterial).





--Court prefers view 3, since different terms are inherently additional 



terms and vice versa.  Evidence that omission of “different” in §2-207(2) 



was drafting error.  However, this has been accepted by very few courts.





(Had court applied this view, P’s counteroffer was materially different 



and not explicitly accepted by D; D’s offer, therefore, would control.)





--Majority of courts prefer view 1, which drops both clauses.  View 



holds that offeree didn’t accede to offerer’s terms, but both parties would 



still rather go ahead with the contract.  Fairest thing to do is assert a 



neutral provision.  Court adopts this view to promote uniformity.  




d.
Dorton v. Collins  (6th Cir. 1972)





F:   D supplied carpets to P over three-year pear period.  P discovered 



carpets not made of material advertised, and sued for misrepresentation.  



P would place orders by calling them in.  It would receive the order 



along with a contract in the mail, which specified numerous means of 



acceptance, including when the buyer accepted and held the goods for 



ten days without objection.  D argued that terms on the back of its 




contract required the dispute be settled in arbitration.  The front of the 



contract said its acceptance was contingent on agreement to all terms on 



the reverse side.





H:  Remanded.  (see reasoning)





R:   Were D’s forms acceptances or acknowledgments?  Hinges on 




whether binding oral agreements were reached on phone before forms 



and goods mailed.  





--Did oral offer on phone embody arbitration agreement?  If it did, and P 



accepted, he is bound.





--P cannot be found to have expressly consented to offer sent to 




him, since some modes of acceptance (ie. silence) were illegal.





--If terms not explicitly assented to, question of being binding depends 



on materiality of arbitration clause.  Question remanded.




Thoughts from Class:




--Does the arbitration clause qualify as material?





Seems likely if you look at definition for arbitration 





--Accepting the goods is a valid form of acceptance UCC §2-207(1).  



Fact that offeree replies with non-identical terms from original offer does 



not mean that it’s not acceptance.




e.
Union Carbide Corp. v. Oscar Meyer Foods Corp.  (7th Cir.1991)




F:  P sold casings for sausage to D from an address outside of Chicago to 



avoid city taxes.  After several years, tax authorities assessed P with 



$88,000 in back taxes.  P paid and sought to recover the money from D 



on grounds that indemnity provision on its contract made D liable.





Q:  Was indemnity provision a material change to contract not assented 



to by D under UCC §2-207(2)?





H:   A contract provision that is a surprise to one party and causes 



them hardship is not enforceable.





R:   “An alteration is material if consent cannot be presumed.”  If a 



provision is a total surprise to a party, and the surprise causes hardship, 



provision cannot be considered enforceable.  




--If the party has agreed to the provision, they cannot later challenge 



enforcement on the grounds that it would be a hardship.





--Hardship not distinct criteria in this case: it is consequence of surprise.



4.
Where writings do not establish a contract, but it is accepted in conduct, 



§2-207(3) tells you what those terms are.




a.
Splits the difference—adopts only terms that both parties agree to and 



fills in holes with gap fillers.




b.
C. Itoh & Co. (America) Inc. v. Jordan Int’l Co.  (7th Cir. 1977)




F:   P sent D purchase order for steel coils.  D returned the form with 



provision saying seller’s acceptance is “expressly conditional on Buyer’s 



assent to the additional or different terms and conditions set forth 




below…”  One of those terms was an arbitration clause.  P sued 




D on grounds that steel was defective and had been delivered late.





Q:   What are conditions of a contract created by conduct (UCC §2-



207(3)) rather than exchange of forms (UCC §2-207(3)) under the UCC?





H:   Terms excluded from the contract because of disagreement by 



the parties cannot later be brought back in as “supplementary 




terms.”  New terms permitted under UCC §2-207(3) are limited to 



those covered by UCC “gap-filler” provisions.




R:   This ruling still provides sellers substantial benefit if they use 




“acceptance is strictly conditional” clauses.  Seller has option of 




proceeding with the contract despite the buyer’s failure to agree, but he 



must then forfeit the clause that is not agreed to.  It would be unfair to 



give seller advantage of the right to cancel the contract if he chooses not 



to proceed, and right to impose the terms on the buyer if he does. 


5.
New UCC terms—proposed revisions to UCC §2-206 and §2-207.  New 



approach embraces method of UCC §2-207(3) to deal with question of what the 


terms of the contract are, unclear if these changes will be widely accepted.

H.
ProCD, Inc. v. Zeidenberg (7th Cir. 1996) 


F:   P manufactured a telephone # database, based on numbers from 3,000 phone books 

and sold product to companies looking for customers, and consumers.  Sold to 


consumers for different price than companies: contract prohibited use of consumer 

versions in commercial applications.  Complete restrictions printed inside box, and 

encoded in software to appear when product first installed.  Outside of the box stated 

that purchase comes with restrictions stated inside the software.  D bought a consumer 

version, and started a businesses where he sold the information to others.



Q:  Was D bound by the terms of the contract contained inside the package?



H:   Under UCC 2-204(1) a vendor may invite acceptance by conduct, and propose 

limitations on the conduct that constitutes acceptance.  If buyer purchases, he 

accepts those terms.  He can return product if he feels cheated or like his purchase 

wasn’t worth it given what he learned: but he can’t violate the terms.



R:    This happens all the time—people should know what’s in the box.  The law should 

follow common practice.



--Impractical to put all terms on the box.



Thoughts from Class:



--Judge trying to break down traditional need to determine offerer and offeree—says it 

doesn’t matter, since there is obviously an offer and an acceptance.



-- Most criticized part of decision is his reference to airline tickets and concert tickets, 

since you really don’t know the terms on those, and as such, they are not binding.



--§2-207 not relevant to this: §2-207 is about case where the offer and acceptance are 

different.  Here, no different terms expressed in the acceptance.



--Ways to look at this case:



1)  Seller gave notice of hidden terms, buyer knew they were there, he could have seen 

them, he chose not to, he waived his right to object to them later.



2) We have these transactions, we need to make them work, we should say that item is 

conditionally accepted simply by being purchased.  Sale conditional on buyer not 


disliking terms inside box.



--Notice plays very important role—purchasers must know there is stuff in the box.  

Analysis won’t work if that is a total surprise.  Works in Gateway because people 


expect a warranty with the product—works in ProCD because notice of terms on the 

package.  Once know this, your purchase is conditional on acceptance of the goods.



--Formation of the contract happened over time—didn’t matter who was offerer and 

who was offeree.  Both parties understood that the contract wasn’t accepted until all 

terms within the box were read.  



--When does acceptance take place—when buyer purchases.  But, it’s a conditional 

acceptance—if he doesn’t like the terms, he can return the goods.


I.
Hill v. Gateway 2000  (7th Cir. 1997)


F:   P purchased Gateway computer, which was delivered in a plain box.  P was 


dissatisfied with performance and tried to return the computer.  D said customers were 

bound by arbitration clause contained in the warranty and could not sue.  P sued on 

grounds that contract came in unmarked box, and no way of knowing it was there.



Q:   Was P bound by D’s warranty?



H:    For D.


R:    D’s ads stated its computers came with limited warranties, and P did not seek to 

discover these terms in advance.  P had three ways of finding out what was in the 


warranty: 1) calling the company and asking for a copy; 2) checking trade publications 

or other sources; 3) waiting to get the product, opening the box, and then checking.  By 

choosing the third option, and keeping the computer past the warranty date without 

complaining, P accepted D offer.

XIV.
Precontractual Liability


A.
Liability that emerges during the negotiation stage.  Parties are negotiating towards an 

agreement and say and do things that create liability.


B.
Courts generally reluctant to enforce agreements to agree—but it will sometimes.  

Mutual promises to negotiate become mutual agreements to negotiate in good faith.


C.
Hoffman v. Red Owl  (Wisc. 1985)


F:   P owned and operated a bakery in Wisconsin, and wanted to open a Red Owl store.  

P began negotiations with a representative from the franchise, who made numerous 

suggestions about how he could prepare to open a store, including selling his store, 

putting a down payment on property in another city, and moving there with his family.  

After extensive negotiations, the deal fell through, when D raised the price beyond what 

P would pay, and far beyond the $18,000 he has promised would suffice.  



Q:   Could P be awarded damages in this case?



H:   Promissory estoppel not limited to situations where contract is present: it 

works whenever you have a promise likely to cause forbearance, forbearance and 

injustice that could only be avoided by enforcement.



R:   Injustice could only be avoided if P gets some relief from losses suffered as a result 

of his reliance on D’s promise.  D encouraged P to rely on this promise.



Thoughts from Class:


--Court is not saying they don’t care about definiteness in enforcing the franchising 

agreement.  It’s enforcing a promise that $18,000 would be enough to start a franchise.



--Complex remedy issue here: court implies that trial court had tried given expectation 

damages, whereas they should have given reliance damages.  Expectation damages too 

speculative.  But one could even argue this is a form of expectation damages: that you’d 

at least make enough money in the franchise to at least make up your losses.


D.
Cyberchron Corp v. Calldata Systems Development, Inc.   (2nd Cir. 1995)


F:   P developed computer work stations to be installed in air command centers being 

built by the D for DOD.  In D’s purchase order, specified the maximum acceptable 

weight for the stations.  P never signed or agreed to the terms on the work order, but 

after repeated requests by D, continued developing its product, with understanding they 

would resolve weight issue down the line.  When P’s product was ready, D refused to 

pay, on grounds that it was too heavy and did not meet the work order specs.  P sued.


Q:    Is P liable to D for breach on promissory estoppel grounds?



H:    D’s repeated assurances that it wanted P’s product, followed by decision to 

back out of the deal, caused P “unconscionable harm” and an injustice that must 

be remedied.



Thoughts from class:



--Key here: implied promise to negotiate in good faith, even though no guarantee that 

you’ll end up with a contract.


--What are the party’s responsibilities here?


P needed to work in good faith to keep the weight down.  D needed to make a good 

faith effort to negotiate a resolution on the weight.



--How would you figure out reliance damages?



Work P did from point that D promised to keep negotiating, to point that D backed out 

of deal without negotiating.



--How would you figure out expectation damages? 



Might be nothing—promise was only to negotiate in good faith.  Even had they kept 

that promise, and come to the table, would not necessarily have reached any agreement.  

In that case, expectation damages would be same as reliance damages.  Reliance 


damages sometimes best way to figure out expectation damages.


E.
Channel Home Centers, Div of Grace Retail Corp. v. Grossman  (3rd Cir. 1986)


F:   D attempted to buy a mall.  To help secure financing, he sought out P, a large 


retail operation, in effort to show his operation would be successful.  During talks, D 

asked for letter of intent to show banks.  P agreed, and produced letter promising to 

negotiate in good faith to conclude a lease, if D would keep the property off the market 

during the negotiations.  After much work on P’s part, D leased space to P’s competitor.



Q:    Is promise to possible tenant to keep property off the market while negotiating 

lease terms in good faith binding?



H:    An agreement to negotiate in good faith is enforceable if: 1) both parties 

manifested an intention to be bound by the agreement; 2) the terms are sufficiently 

definite to be enforced; there was consideration.



R:   The letter of intent was requested by D in effort to help secure financing, attract 

other stores, and complete his purchase of mall.  Since he bargained for and enjoyed 

these benefits, they serve as consideration for keeping the property off market.



Thoughts from Class:


--There was no contract, but a binding letter of intent.



--D breached its promise to negotiate in good faith: a promise to perform in good faith 

is inherent in every contractual arrangement.

XV.
Statute of Frauds


A.
Original statute of frauds from 1677.  Language in many states still similar.  All states 

have adopted one except for Louisiana.  Each state has different provisions.


B.
Determines when absence of writing renders oral contracts unenforceable, ie. when you 

need some kind of writing for the agreement to be enforceable.  We ask three questions:



1.
Does agreement fall within statute?  Is kind of agreement the type statute is


concerned with?  Can use MY LEGS pneumonic to remember topics covered.


2.
All categories in Restatement §110, except for sale of goods.



3.
Sale of goods in UCC §2-201.  Look out for exceptions in UCC §2-201(3).



a.
Marriage: must be contract in consideration of marriage, not merely 



in contemplation of it.



b. 
Year provision: if interval between making of agreement and earliest 



possible date of performance is one year or more.




--Usually interpreted strictly: a loan expected to be paid over 10 years 



won’t qualify, 
since it could be paid immediately.  




--An agreement to work for five years works, since can’t be done in year.  



Lifetime employment contract doesn’t writing, since can die at any time.




--Some states say all contracts likely to last more than a year. 





--Serves a cautionary function—you might not think very carefully about 



events far in the future.  This makes you consider plans more carefully.  





--Some evidentiary function, since it puts things in writing.  But, statute 



of limitations for suing on most contracts is six years, so the time period 



in the statute doesn’t seem to parallel this rule.  




c.
Land provision: applies to any deal in land, including leases, though 



many states exempt leases of one year or less.





--Often have idiosyncratic valuation of land, so its good to have parties’ 



valuations in writing.




d.
Executor: contract where one party takes over liability for debts of an 



estate. Where person administering an estate personally takes on liability 



for debts—not usually the case.



e.
Goods: where the sale of goods exceeds a certain amount ($500).  




Proposed to go up to $5,000.




f.
Suretyship: where one person agrees to become a surety or guarantor, ie. 



contract making one person liable for the debts of another.





--Evidentiary function: not likely to have evidence of other kinds.





--Cautionary function: might not take it very seriously, or think carefully 



enough, since you are not directly assuming the debt.





--No channeling function: courts are willing to look to alternative 




sources, ie. partial performance to satisfy requirement.










Langman v. Alumni Association of University of Virginia (VA 1994)




F:    D agreed to a gift of a commercial property, in which donor 




attached clause holding D liable for related debts.  When P bought the 



property, he had taken a loan and placed lien to cover it.  Loan charges 



and expenses of running business began to outrun its income, so P turned 



to D under debt-assumption clause in the deed. 





Q:   Could D be forced to pay despite lack of a signed surety agreement? 





H:   Assuming existing mortgage in exchange for receipt of 




property is not acting as a third party insurer.  D took over the 



debts outright: did not merely guaranteed them.  For a collateral 



undertaking to be a surety arrangement, promisor must receive no 



direct benefit from transaction, and only be liable if debtor defaults.  


3.
If agreement does fall within statute, has statute been satisfied: what are the 


formal requirements?



a.
Writing need not be signed by both parties—only one to be charged.




(Party to be charged is the party against whom the action is being 




brought, ie. person being sued.)   Restatement §131



b.
Oral modifications to written contracts generally ok, but, may fall within 



statute of frauds if contract as modified falls under statute.



c.
Must identify subject matter and essential terms of contract. A 




signed 
offer is ok.  
Restatement §131(a),(c)  




d.
Must identify parties to contract, and make clear both have agreed.  





Restatement §131(b)




e.
Oral agreement can be an enforceable contract, so long as there is a 



subsequent memorandum signed by the party to be charged.




f.
Signature is interpreted loosely—can be any sign or scratch, sometimes 



letterhead or a stamp.  Must be a mark accompanied by the intention to 



authenticate the document being signed.  UCC:  “symbol executed or 



adopted by a party with present intention to authenticate a writing.”




f.
UCC rules in UCC §2-201




(1) 
Under UCC §2-201 must have been agreed to—an offer can’t be 




enforced.  UCC doesn’t want to rely too strictly on statute of 




frauds.  As usual, it tries to weaken formal requirements.





(2)
Under UCC §2-201(1) must have quantity term.  Don’t need 




other specific terms.






(3)
UCC §2-201(1) special terms in case one party has signed, and 




not other.  Can sometimes be enforced even if the person who is 




suing has signed, but the person to be charged has not.





(4)
UCC §2-202(a) partial performance counts as exception.





(5)
Difficulty with straight interpretation of UCC—seems that signed 




offer not sufficient as memorandum of the agreement.  UCC 




generally relaxes standards—this seems to tighten them up.


4.
What if the statute has not been satisfied?



a.
Generally contract not enforceable




b.
Partial performance sometimes grounds for waiving formal requirement 



(Johnson Farms).  Common law varies on this, see UCC terms.





Johnson Farms v. McEnroe  (N.D. 1997)





F:    P intended to purchase land from D.  To avoid taxes, D wanted 



payment in form of different land.  P found property to swap for half of 



D’s land, but not enough to complete the deal.  P received assurance 



from D’s son that D was committed to the deal, though D still didn’t 



want cash in escrow that could be taxed.  P began to advertise the 




property he planned to develop and making improvements to it, thinking 



the deal was nearly done.  After some time, D rescinded his offer to sell.





Q:    Is contract invalid since there was no writing signed by the party to 



be charged?





H:    Partial performance of a real estate purchase can be an 




exception to Statute if: purchaser pays the contract price; makes 



improvement to the land; or takes possession of the property.





R:    Court reluctant to enforce the doctrine as tool to support fraud (ie. D 



lying about escrow $).





--P started working on part of land that they hadn’t yet acquired, it’s 



pretty good evidence that there was an agreement to transfer that part of 



land eventually.





Thoughts from Class:





-- Partial performance serves evidentiary function of showing there is a 



contract.  Doesn’t serve cautionary, but court places premium on 




evidentiary function of statute.





--Partial land swap doesn’t count, because it could be seen as full 




performance on a separate deal.  They referred to it as partial 




performance later, but that can’t be relevant to court’s analysis.  Either 



the sale was partial performance or not—that must be determined by 



agreement before the initial swap.





--Is there a reliance argument?





You can only prove that you overpaid in the swap if you can prove 




existence of contract saying what you should have paid for the land.  



Statute of frauds seems to be barring acknowledgment of the very 




contract that would be needed to prove restitution damages are due.




c.
Where promisor’s promise has been relied on, promisor can be estopped 



from turning to statute.  Restatement §139




(1) 
Some say this kills statute of frauds





(2)
Represents majority view, but not accepted everywhere.




(3)
Monarco v. Lo Greco  (CA 1950)





F:    A couple promised a son that if he stayed on the farm, 





they’d turn the property over to him when they died.  They 





reaffirmed that promise several years later when he got married.  




As promised, the couple wrote the child into their will.  Shortly 




before he died, stepfather changed the will and left him out.






Q:    Can P inherit the property despite lack of written document?





H:    A contract can be enforced despite violating statute if:




1) fraud would result in unconscionable injury to the 





aggrieved party, who acted in reliance on promise in a way 




that vastly changed his position; 2) the other party would be 




unjustly enriched at the expense the party who performed the 




service in reliance on a promise.






R:     Enforcement of Statute has been specifically interpreted to 




avoid it being used to perpetrate a fraud or injustice.






--You can only apply promissory estoppel even if oral agreement 




did not indicate that a writing would later take place.  





Thoughts from Class:





--Traynor says promissory estoppel serves same function as 




Statute.  The Statute is intended to provide evidence of a 





bargained for agreement—don’t need it for promissory estoppel. 






--Reliance in this case does not serve a strong evidentiary 





function.  Lots of reasons why son work for his family farm.  






--Restatement §139 does not require unjust enrichment like in 




this case: only detrimental reliance.
XVI.
Parole Evidence Rule


A.
Rule kicks in when existence of later, usually written agreement renders prior 


agreements or promises unenforceable.  Everything said and written before the writing 

can be ignored.  Fact that it doesn’t appear in the new writing is taken as evidence that 

the parties did not agree to it anymore.

B.
W.W.W. Associates, Inc. v. Giancontieri  (N.Y. 1990)



F:    D and P were in negotiations over a two-acre parcel of property in Suffolk County.  

$25,00 was to be paid at time of contract execution, $225,000 at closing, and $500,000 

payable two years later.  Two key provision in contract:



--Parties acknowledge that seller has been served with process and that legal 


proceedings concerning the property will soon begin… “in the event that litigation is 

not concluded before 6-1-87 either party shall have the right to cancel this contract.” 



--“Merger clause”:  the contract represents the complete agreement of the parties.



The contract did not close on schedule; in May of 1987, P wrote to D that he was 


prepared to close and would appear for closing on May 28.  He also initiated suit for 

specific performance.  On June 2, with litigation still pending, D cancelled the contract.



Q:    Did both parties have right to cancel contract, or only buyer?



H:    Where a contract is not ambiguous, courts should stick to the express 


language, and only look to extrinsic evidence when necessary.


R:    Businessman carefully drafted a contract with clear language—even left some 

options to the purchaser alone for some provisions—but not right to cancel.  Court 

cannot read it into the deal.



Thoughts from Class:



--Merger clause strongest in blocking claims that there is a collateral agreement.  Will 

not always kill efforts to get around the rule on allegations of a mistake.



--Up to judge to determine if language is ambiguous.  If the language is unambiguous, 

than judge can dismiss the case without it going to jury.



--Justice Traynor in Masterson took opposite view: said we should look at all 


surrounding facts and documents and then make a decision.



--More strict at turn of last century; less strict in 1960’s; getting a little more strict now.


B.
Not actually an evidence rule, but rather a matter of substantive law.  Considered 


substantive in federal court, and objection does not need to be made at point it’s raised.


C.
If there is evidence of a prior agreement in the first agreement are we supposed to see 

parties from having discharged that duty?


1. 
Corbin: 




*Where parties have expressed an agreement in writing;




*To which they have both assented as a complete and accurate integration 


of that agreement;




*Evidence, whether parol or otherwise of antecedent understandings and 


negotiations will not be admitted to overturn the writing.



2.
Once we know that B in Corbin’s test is met, there couldn’t be any warrant for 


adding material from before.  In concluding that parties intended agreement as 


complete and accurate agreement, we have concluded that they intended to 


discharge anything they left out.  Seeing if B is met is court’s main task.


3.
Gianni v. R. Russell & Co.  (PA 1924)




F:   P operated a candy/soda/cigarette/fruit stand in office building.  When 


building was bought by D, P signed new three year raising the rent and 



prohibiting him from selling tobacco.  P alleged that in consideration, D 



promised to give him exclusive rights to sell soft drinks.  The written contract P 


signed said nothing about soft drinks.  P sued to enforce oral contract.




Q:   Is the exclusive right to sell soft drinks part of the lease?




H:   In agreement of this type, an oral understanding regarding a subject 


that is clearly addressed in the writing cannot be enforced.  The written 


lease contains all relevant elements of the oral contract.



R:   Since lease contains similar terms about what might or might not be sold (ie. 


tobacco) this is precisely the type of the term you’d expect to see in the lease.  


Fact that it’s not there implies it was dropped on purpose.



--Since plaintiff specifically rejects any fraud, accident, or mistake, he has no 


other grounds by which to claim the clause was omitted.


C.
Prior material can be used to construe unclear writing, or to determine if it was 

intended to be complete integration of the writing. (Restatement §209, §210, §214)



1.
Judge required to decide as prior matter that the language is ambiguous 



before he will allow additional material—not just limited to parole evidence 


situations.



2.
When contract admits some areas, called “partial integration.” §210(2)

D.
What do we do with parole evidence rule?



1.
We assume, absent evidence to the contrary, that a writing that appears 



integrated and complete was intended as a complete integration of the 



agreement.


2.
How do we justify departing from this?  



a.
The greater the claimed disagreement between earlier subject matter and 



the agreement, the more it seems that exclusion of initial agreement was 



not intention to discharge. 



b.
Parties might have intentionally misstated their intentions.



c.
Subject matter of separate term not something you’d expect to see in the 



contract—it’s a collateral contract.  




Masterson v. Sine  (CA 1968)





F:   Masterson owned a ranch, which he gave to his sister and brother-in-



law.  The grant had an option for Masterson to repurchase the land 




before a certain date, for the amount he received for it minus any 




improvement that the grantors paid for.  Masterson went bankrupt, and 



the trustee in bankruptcy sued to enforce the option and claim the land.  





Q:   Did D have right to enter parol evidence showing the option 




required the land to stay within the family?





H:    It’s impossible to definitively declare a writing completely self-



determinative.  Deeds are not a great place to codify collateral 




agreements, so isn’t surprising that deed is silent on whether the 



option clause is transferable outside of the family





R:   Makes sense in this case to say that a collateral agreement on 




transferability “might naturally be made as a separate agreement.”





--Parol evidence rule has always been interpreted loosely.





Dissent:





Majority completely does away with longstanding parol evidence rule, 



which held that a written option in an absolute form was unassailable.  



No suggestion at all in the written document that the contract was 




nontransferable.  To permit that is to violate parol evidence rule.




d.
Can also have evidence that mistake was made when agreement drawn.




Bollinger v. Central PA  Quarry Stripping&Construction Co.(Pa 1967)




F:    P agreed to let D deposit construction waste on his property.  P 



alleges that D promised to remove topsoil from the land, put the waste 



under it, and then cover it again with a layer of soil.  P assumed 




everything it was in contract and did not read before signing.  At first, D 



did as agreed.  Later, D stopped; P sued.





Q:    Did contract include clause to bury waste under soil?




H:   Once there is a written contract, it generally can’t be changed 



by outside claims.   However, may allow for exceptions in cases with 



clear evidence of a mistake in the writing.





R:    Why would D have buried topsoil for some time, and done the 



same for P’s neighbor, if there was no agreement?  Seems clear there 



was a mistake.





Thoughts from Class:




--P does not allege that there was a collateral agreement and only partial 



integration contract: this would not likely have succeeded.  Why would a 



contract relating to dumping waste on someone’s property not stipulate 



the full terms of that dumping? 


E.
Any oral agreements or things said subsequent to the writing can be valid parts of the 

contract.  Parol evidence rule only relates to agreements made before the writing.

XVII.
Misunderstanding


A.
Cases where parties had materially different understanding of their interaction are 


resolved by looking at what they knew or had reason to know about each others 


understandings. Restatement §20, §201  


1.
Where both parties had reason to know what other meant, but one was in the 


best position to know what the other party meant, that person will be bound to 


what the other person meant. Restatement §20(2)(b)




a.
Gives person with the best opportunity to know what was meant the 



burden of being bound to that meaning.  



b.
Burden on person best able to clear up the misunderstanding.



2.
Need to present evidence that other person knew what you meant.  Like parol 


evidence, go with objective unless you establish good reason to do otherwise.




a.
Frigaliment Import Co. v. B.N.S. Interntl. Sales Corp.  (S.D.N.Y. 1960)




F:   P ordered chickens from D of two different sizes.  The contract did not 


specify what kind of chickens.  At that time, two kinds were on the market—


young chickens intended for broiling and frying, and those intended for stewing.  


D sent stewing chickens for the heavier size, since they were much cheaper




Q:   Which type of chicken was intended for sale in the contract?



H:    When you’ve got an objective meaning (of chicken) and you want to 


depart from it, burden of proof must fall on party trying to impose a 



subjective meaning on the term.



R:   Seems both parties were sincere in their belief about what contract meant; 


on the whole, D’s position slightly stronger, since he went by the U.S.D.A. 


definition, and since the price was too low for the more expensive chickens.  



b.
Hurst v. W.J. Lake & Co.   (Or. 1932)



F:   D ordered horse meat from P.  If it contained less than 50% protein, D was 


entitled to pay $5 less per ton.  Some of the meat contained 49.53% protein, 


some 49.96% protein.  D refused to pay full price for that meat.  P sued to 



recover the difference in price, on grounds that D knew common industry 



practice was for 50% to mean anything above 49.5%.




Q:   Which meaning governs: plain language, or industry practice?




H:   Where words have commonly held meanings in an industry, one party 


may not unilaterally decide to interpret them differently.




R:    Allowing for custom in the interpretation of a contract does not distort the 


unambiguous meaning of a contract.


3.
Where both parties had equal reason to know the meanings of the other, there is 


no contract.  Restatement §20(1)(b)


4.
Where neither party knows or has reason to know intentions of the other party, 


there is no contract.  Restatement §20(1)(a);  Restatement §201(3)



a.
Raffles v. Wichelhaus  (Court of Exchequer, 1864)



F:    D placed an order for cotton and other goods from P, to be delivered via the 


ship “Peerless” from Bombay to England. When the ship Peerless arrived in 


December with the goods, D refused to pay, on the grounds that he had expected 


them on a ship named Peerless that arrived in October.




Q:   Was contract binding, despite different understandings of “Peerless”?




H:    For defendant.  There was no mutual understandin, so no contract.




Thoughts from Class:




--Restatement §21 gives us the Peerless rule.




--Problem here is that there is no objective meaning in Peerless.  It’s two 



separate ships.  Though people who say words are normally held to their 



objective meaning—which would bind one party or the other—this case is 


ambiguous since “Peerless” in and of itself can mean any ship by that name.



--P’s attorney said maybe there was a miscommunication, but that doesn’t 



matter—the deal named a ship named the Peerless, any ship by that name would 


do.  D’s not buying the ship, just buying cotton.



--One way to view this case: they had contract, and P breached by failure to 


deliver in October.  D back in status quo.




Key question: does the misunderstanding matter?  




(Restatement §20 says “material misunderstandings” ie. those that effect the 


interest of the parties.)




b.
Oswald v. Allen  (2nd Cir. 1969)




F:    P was a Swiss coin collector who went to see D’s coin collections.  D had 


two collections: “Rarity Coin Collection” and “Swiss Coin Collection.”  P saw 


both, and offered to buy them for $50,000 (he spoke little English).  D thought 


he just intended to buy the “Swiss” collection.  P wrote to confirm that 



agreement to purchase all of her coins for $50,000.  D backed out.




Q:   Was there an agreement to sell both collection?



H:   When terms of a contract are ambivalent, and understood by the 



parties in different ways, there cannot be a contract unless one party was 


aware of the other’s understanding.




R:    Rare case, but no basis for choosing between conflicting understandings.




Thoughts from Class:



--Here, one party has a major reliance loss.  Can’t transfer loss to seller because 


then it’s unfair to her.  No provision in contract law for splitting difference.  One 


party may wind up absorbing a major loss.  Way court deals with this is to 



saddle party in best position to prevent problem w/ other party’s terms.  Not 


helpful to think of this terms of reliance damages or losses.


B.
Example from First Restatement:



A says to B I will sell you Mary, a valuable race horse, for $100



A meant to say I will see you Daisy the cow



1.
B could have prevented the misunderstanding.  A had a slip of the tongue, and 


didn’t really pay enough attention…B should have commented.



2.
BUT, if B did not know what A meant, then A is bound to sell the horse.  He 


should have been more careful in saying what he meant.  




a.
“Objective meaning test”—A has reason to know that B will take his 



words at their objective meaning.

REMEDIES

XVIII.
Remedies Background


A.
Expectation damages—puts promisee in position he would have been in if 


contract would have been performed.  Standard remedy for bargain, most 



common remedy for promissory estoppel.


B.
Reliance damages—puts promisee in position as if contract had never been made.  

Never available for standard bargain, sometime for promissory estoppel.


C.
Restitution—puts promisor back in position as if contract had never been made 


(“claw back” unjust enrichment); benefits from A to B are restored to A by B.


1.
Where restitution is better for the plaintiff than compensatory damages, the 


plaintiff is entitled to restitution.  P can choose to sue for restitution, but no 


reliance: that is only when court decides it is the appropriate remedy.  


2.
You are never entitled to both restitution and expectancy damages. 


D.
Specific performance—injunction to perform: court forces performance of original 

deal. (Rare in U.S.; default remedy in Europe)


E.
Doctrinally, have rules of enforceability and rules of remedy which should match up.  

1.
But, hard to say point is to protect detrimental reliance: reliance damages should 


be given, yet, expectation damages are almost always awarded. 


2.
To undue unjust enrichment remedy should be restitution.  But again, remedy 


usually expectation damages.  


3.
Economists believe that the best remedy for the social good is unclear.  Best 


remedy is the one that will do the most good.  


4.
Remedy for enforcement of moral obligations would seem to be specific 



performance. This view also will not allow for consideration doctrine. 


F.
U.S. Naval Institute vs. Charter Communications, Inc (2nd Cir., 1991)


F:    P, a small book seller published hardcover of “The Hunt for Red October.” 


Contracted with D for soft cover.  Agreed D would not release book before October 

1985. D violated contract and began distributing and selling in mid-September.  By the 

end of month, it was on the bestseller list.  Prior to the release of soft cover, P’s 


hardcover sales already beginning to slow.



Q:   What type of damages is P entitled to?



H:   Damages must not be speculative or punitive.  If must choose between 


measures of damages, chose one that favors non-breaching party.  Defer to trial 

court when determining loss, assuming its calculation was reasonable.



R:    No restitution damages because those are a function of copyright law: in this 


instance, there was no breach of copyright, so no penalty for breaking those laws.  

Remedy for breach is expectation damages: compensate loss of aggrieved party.  



--D’s gains not appropriate gauge of award where the plaintiff’s loss can be calculated.


G.
Sullivan vs. O’Connor  (Mass. 1973)


F:  P, an entertainer, hired D to fix her nose.  D performed the surgery, but left her nose 

in a worse condition that it was to begin with.  Doctor tried third operation to fix it, but 

couldn’t.  Nose left messed up.  P: paid for 3 operations; ended up with worse 


condition; suffered through 3 operations.



Q:  What is appropriate remedy for doctor’s breach?



H:  Awarded some expectation damages, ie. difference between situation post-

operation and prior to the operation. (complex discussion of possible remedies.)


R:   Restitution damages would not be enough—simply reclaiming the fees paid by the 

plaintiff to the doctor would not right her wrong.



--Problem with computing expectation damages: speculative in noncommercial context.  

Tough to determine what a better nose would be worth to P.



--Public policy concerns with doctor-patient relationship.  Patients sometimes think they 

are promised things that they aren’t; doctors sometimes make promises they can’t keep 

it.  Expectation damages encourages this sort of contractual relationship with doctors.



--Concerns with P’s motives and claim.  Reliance loss—restoring the plaintiff to where 

she would have been—seems like sensible award.  Court awards some reliance 


damages, but they also could be considered expectation damages.



Thoughts from Class:


Why did P pursue breach of contract?



--Case was unusual, because doctor promised a specific result: didn’t just outline 


procedure that would take place and explain hoped for result.



--If you can establish a promised result and a different result, than you have easier case 

than negligence, where you need more. (Might have preferred tort win: more money.)



Difference between expectation and reliance damages:



--Under expectancy theory she got money for third operation; reliance would have 

gotten all three.  Under expectancy, got money for pain and suffering for third 


operation; reliance would have gotten all three.

XIX.
Specific Performance


A.
Only available when money damages inadequate—if court can figure out 


expectation damages, that is the award.  



1.
Tough to determine this is the case; a challenge with specific performance.



2.
When damages are an adequate remedy depends on possibility of proving 



loss with reasonable certainty.  Problematic situations:




a.
Uniqueness: there is no market for it, so can’t give someone 




money to buy something just as good; and, no way to facilitate 




computing the loss from a breach.




b.
Sale of land: often valued by more than just its monetary worth.  




People value land for different reasons.



3.
Even when money damages inadequate, other grounds for refusing 




specific performance:




a.
The contract is for personal services (though an injunction 





stopping person from working for another party might be issued.)




b.
Where court can’t frame injunctive order with definiteness.




c.
Where injunctive order would require too much court supervision.




d.
b and c not big factors anymore: courts don’t worry about them.



Lumley v. Wagner   (Ch. 1852)




F:   Singer has an exclusive contract to sing for an opera house.  She 



decides to sing for another company.  Opera house sues.





Q:   What kind of remedy in a breach for a personal service contract?





H:   Judge may issue injunction preventing party from performing 



for someone else.  May not force to perform original contract.




R:   By preventing performance for anyone else, hoping to get her to 



perform on original contract, without direct coercion.




Thoughts from Class:





Why will court not make her perform?





--Soured relationship: don’t want two people who don’t get 




along to be forced into a close working relationship.  Also forcing her 



into involuntary servitude





--Hard for court to enforce and see if she is properly singing.





--Same logic holds for employment contracts. 





Why is policy different with a contractor?





--You’re not forced into a personal relationship.  It’s not a personal 



service—contractor and owner don’t have a close relationship.


B.
Specific performance and UCC §2-716.  Seller would get the contract price; 


buyer would get the goods.


1.
Proper when goods unique or “other proper circumstances.”




(Court won’t award specific performance, if you could have done 




something to make it easier to award expectation damages.)



2.
May determine terms of price, damages, and other things court finds just.



3.
Buyer has right to replevin (seller handing over goods) when is unable to 



cover and get goods elsewhere.  (different for purchases for family)


C.
UCC §2-709 determines when seller is entitled to contract price.


D.
Consequence of not carrying through with specific performance: contempt of court.  

Can wind up in jail.  Money damages: sheriff can do is take your assets.

F.
Klein v. Pepsico    (4th Cir. 1988)



F:   P and D—through intermediary—negotiated sale of D’s corporate jet to P.  


Intermediary sent fax to D offering $4.4 million for plane, to be final after inspection 

satisfactory to purchaser and written contract.  After negotiating price, D sent offer to 

sell the jet, which P accepted.  P and D had jet inspected, and D offered to pay for 


needed repairs.  Just when D was planned to make the repairs, the chairman of D’s 

board nixed the sale.  



Q:   Was there a binding contract for the sale of the jet?  If so, should the remedy for 

breach be specific performance or money damages?



H:   An increase in price is not a sufficient reason for awarding specific 


performance instead of money damages, when the item is not unique and damages 

can be calculated.


R:    Numerous factors indicated that a contract was formed, including:  1)  P’s 


confirming Telex; 2) D’s failure to communicate dissatisfaction with telex; 3) D’s 

directive for P to wire down payment; 4) D sending plane for inspection; 5) D admitting 

it’s offer was accepted.



--Clear that additional planes were available: intermediary purchased additional planes 

for P.  If it costs P more to buy another plane and initiate another transaction, these 

expenses should be factored into the expectation damages.



Thoughts from Class:


--D says a condition of the agreement was neither party would be bound unless the 

contract was written down.  (With a condition, the contract is called off if the contract 

was not met.)   Court said it was not truly a condition of the agreement: it’s just 


something they agreed to do to.



--Plane not unique.

D.
Northern Delaware Industrial Development Corp. v. E.W. Bliss Co  (Del.Ch. 1968)



F:    P had contract with D, who was making repairs to its facility.  Repairs were 


behind schedule: P sued to make D hire more workers to work an extra shift.



Q:   Could D be compelled to hire more workers?



H:   A court of equity should not order specific performance in a building contract 

where it would be impractical to carry out the order, unless there are special 


circumstances or the public interest is involved.



R:   Contract not sufficiently definite for court to order clear remedy: would be 


impossible for it to enforce one if it did.  No number of people court should hire.  



--If P has suffers loss as result of the delays, can seek monetary damages down the road.



Company comes back and says all we want is for court to say hire more people:


--Court again says no.  This would require enforcing a performance contract for 


personal services—court doesn’t do this.


E.
Laclede Gas Co. v. Amoco Oil Co.   (8th Cir. 1975)



F:   D and P had an arrangement: P worked with new developments to establish propane 

gas systems,  D would build the systems and provide gas until point when system would 

be converted to natural gas.  P maintained right to cancel contract if it provided 30 days 

notice before the end of each year.  D had no right to cancel.  With gas shortages, D cut 

supplies to all clients by 20%.  P complained, D cancelled the contract.



Q:   If D breached, what was remedy?


H:   P does not have other long term contracts for large quantities of gas: unclear 

if P could get more gas, or use it for this purpose if it did.  P could likely not likely 

find another long-term supplier, given uncertainty in the market—specific 


performance is the only solution that would work.



R:   P’s unilateral power to terminate not make contract illusory: contract was binding.



--Court rejects D’s four arguments:



1) No mutuality of remedy in the contract:  old argument in past that if specific 


performance only available to one party, shouldn’t be used.  Court rejects this outright. 



2) Supervision too difficult: Court says not the case here.



3) Contract is too indefinite (unclear for how long, what price, or how much propane):



Indefinite time period goes, that would actually make it harder to figure out damages. 

Besides, it will take 10-15 years, which is a fairly definite period.  There is a price.



4) Remedy at law would be adequate:  No.  Court would need to figure out how many 

more contracts he’d need to enter in to, what rates would be, how long into the future 

he’d need them, cost to enter the contract, etc. Too much speculation. 


F.
Efficient Breach: some say want to pick the rule or remedy that will lead people to act 

in efficient ways.  Remedy will give incentive to perform or not.
  





1.
Expectation damages right remedy for this idea: people will breach when they 


have an economic incentive to do so, they won’t breach when they no incentive.



2.
Breach is efficient when breaching party would gain enough to pay off other 


party and make some additional money.



3.
Example:  Seller values house at $90,000; buyer values the house at $110,000




Agree to a contract price of $100,000; seller gets an offer of $120,000




(Seller could sell to new buyer, pay buyer his $10,000 and make $10,000 extra)


4.
Related theories:




1.
Normative: we assess legal rules by what’s best to promote economic 



efficiency.  Social good will be captured by economic efficiency.  (This 



is a social good theory)



2.
Behavioral: legal rules give people incentives.  Make assumption that 



people decide to follow law based on narrow economic self interest.




3.
Descriptive: we can explain the way that common law came to be 




demonstrating that it promotes economic efficiency. 





(Posner made this bold claim: few people believe it)




4.
Generic: follows from common law adjudication that you’d expect 




efficient rules to result.  (Most law and economics people reject this—



don’t believe common law is efficient.)




5.
What is economic efficiency?




a.
Try to figure out what’s best for society.  


b



b.
Pareto Improvement: nobody better off without someone worse off.




c.
Kaldor-Hicks/potential compensation test: though some people may be 



worse off from the change, the extent to which they are worse off must 



be outweighed by benefit to other party.  Cost-benefit analysis test.  No 



interest in distribution of welfare among people—only total amount.

6.
Walgreen v. Sara Creek Property Co. (7th Cir. 1992)




F:   P leased space in D’s mall.  Lease contained provision promising no other 


pharmacy would be allowed in mall.  D planned on leasing to another pharmacy.




Q:   What is the appropriate remedy: specific performance or money damages?




H:    Costs and benefits of each remedy must be weighed by trial judge to 


determine if breach would be efficient and effect of remedy.  (Don’t need 


detailed analysis, but need to consider these questions.)



R:  Breach might be sensible breach is D’s benefit from breaching might exceed 


P’s loss from competition.




Benefits of an injunction: 1) shifts burden of determining costs from court to the 


parties, by having them bargain out of the contract; 2) prices and costs are more 


accurately attained by private sector than government.




Down side of injunction: distorts market functions—imposes monopoly and 


possible inefficiency.

XX.
Money Damages for breach


A.
Compensatory not punitive: compensates promisee’s expectation loss.


B.
Three Basic types of loss occur during breach under UCC:



1.
Contract/cover, resale, market



2.
Incidental



3.
Consequential (only for buyer)

B.
Seller’s damages under UCC


1.
Contract/resale rule: Seller my sell to someone else and recover 




difference between contract price and resale price, together with incidental 


damages, less expenses saved as result of breach.  UCC §2-706(1)


2.
Contract/market rule:  Seller may do nothing and recover difference 



between contract price and market price at time and place for tender, 



together with incidental damages, less expenses saved as result of breach.  



UCC §2-708(1)


3.
May only appeal to contract/market rule if seller has not yet resold.


4.
Seller’s incidental damages:  listed in UCC §2-710


5.
Lost volume seller: if seller can convince court that new sale is not a 



replacement, but a sale that would have happened anyway, so that result of 


breach is that over course of year seller has one less sale, seller entitled to 



recover lost profit from the lost sale.  UCC §2-708(2)



6.
Where seller has been paid something: see UCC §2-218(2)(b)



R.E. Davis Chemical Corp. v. Diasonics, inc.  (7th Cir. 1987)




F:   P contracted with D for medical equipment then with researchers to set up 


lab.  When researchers breached, P breached with D and refused to buy the 


equipment.  P had already put down a deposit of $300,000 towards the price of 


the equipment, which it sought to recover.




PP:  District court found for P and awarded $322,656 (deposit + interest – D’s 


incidental damages).   UCC §218(2)(b) sets the default amount for incidental 


damages at $500.



Q:    Is D a lost-volume seller under rule UCC §2-708(2)?




H:    If D can prove it had capacity to make an additional sale, that it would 


have made a profit from that additional sale, and that it would have made 


that sale even absent the breach, then it is permitted to recover lost profits 


under rule §2-708(2).




R:   Generally may only recover difference between contract price and resale 


price: may recover lost profits if you can prove that you are a lost volume seller.  




--UCC §2-718(3)(a) says that if a buyer breaches, and wants its deposit back, it 


won’t get it all if the other party has suffered damage.  (D seeks these damages)




--Language from §2-208(2) holding value of resale against profits only applies 


to instances of resale of goods for scrap.




Thoughts from Class:



--Normally think of resale as replacement for sale to the breaching buyer.  P 


says nothing has replaced that sale to the breaching buyer.  That is lost profits.




--Can’t claim to be lost-volume seller if you sell as quickly as you produce.  




--Burden of proof on seller to prove could have gained additional income from 


the sale.




--Economists say you will rarely be a lost-volume seller, since you will produce 


exactly the amount that brings you to a point where one additional unit would 


result in no profit.


C.
Buyer’s damages under UCC



1.
Contract/cover rule:  buyer may purchase goods in substitution for those 



due from seller and claim difference between contract price and cover 



price, together with incidental or consequential damages, less expenses 



saved as result of breach.  UCC §2-712(1),(2) 



2.
Contract/market rule:  buyer may do nothing and recover difference 



between contract price and market price at time buyer learned about the 



breach, together with incidental and consequential damages, less expenses 



saved as result of breach.  UCC §2-713(1)


3.
Buyer’s incidental damages listed in UCC §2-715(1).


4.
Buyer’s consequential damages listed in UCC §2-715(2).


5.
If a buyer who’s been breached against chooses not to cover, may effect 



availability of consequential damages.  Why?



--Because consequences were not caused by breach, but rather, by buyer’s 



actions which ran up the damages.  



6.
May only appeal to contract/market rule if buyer has not yet covered.



7.
Consequential damages example:




A sells widgets to B.   B gets discount for volume—more widgets he buys, 


cheaper they are.  C buys widgets from B.  C breaches.  As a result of C’s 



breach, B buys fewer widgets from A, and pays more because he buys fewer.  B 


sued C and sought consequential damages.  Court said UCC only provides 


consequential damages for buyer, not for seller, and that’s the end of the story.


8.
Laredo Hides Co., Inc. v. H&H Meat Products Co., Inc.  (TX App. 1974)




F:   D contracted with P for the sale of hides.  One of P’s payments got delayed 


in the mail; D insisted on receiving payment within hours or breaking contract.  


When D did not receive the money as instructed, it voided the contract.  P 



already had deal with tannery in Mexico that expected the hides—had to buy 


from other suppliers at a far greater price.




Q:   If P was victim of breach, what damages should be awarded?




H:   A breaching seller has burden of proving the cover price paid by buyer 


unreasonable—buyer does not need to justify the price.



R:    In TX, a buyer who is victim of breach may purchase recover in damages 


the difference between the price he would have paid under the contract and the 


“cover” price he was forced to pay because of breach.




--Cover price in this case was $142,254.48.  Transportation 
costs of $1,435.77 


and handling charges of $2,013.18: recoverable as incidental expenses.




--No evidence that P tried to increase its losses to ratchet up damages in any 


way, which could have reduced its award.


F.
Calculating expectation damages for cases not covered by UCC:  



1.
Based on four factors if a contract is stopped:




a.
Loss in value: different between what performance would have 




been worth and what was actually received.





b.
Other loss: physical harm, expenses incurred trying to salvage 




transaction, etc.




c.
Cost avoided: saves party expenses that would be incurred during 




cost of performance.




d.
Loss avoided: money saved by salvaging goods or materials that 




would have been expended.



2.
If there hasn’t been full performance, awarding damages for all anticipated 


income would overcompensate: look at anticipated income under the 



contract then subtract from that anticipated costs.  



3.
Formula for calculating loss: 




Damages = loss in value + other loss – cost avoided – loss avoided


Or:
Damages = cost of reliance + profit – loss avoided + other loss


G.
Vitex Manufacturing Corp. v. Caribtex Corp.   (3rd Cir. 1967)



F:   U.S. tariffs on wool imports, could be avoided by shipping through 



Virgin Islands and improving goods there.  P improved fabrics: contracted with D, a 

fabric supplier and shipper.  P had closed its factory temporarily, but reopened it when 

D placed its order.  D never supplied fabric, out of concern the transaction would not 

meet customs requirements.



Q:     Should overhead costs be deducted from P’s damage award?



H:    In a claim for lost profits, overhead should be considered part of gross profits 

and recovered as damages—not considered part of seller’s cost avoided.



R:  Overhead expenses are fixed: not attributable to performance on a specific contract.



--D can’t argue overhead is part of a company’s calculation when setting prices to 

ensure a profit, since taxes and advertising are too.  Can’t reduce damages by those.



--Overhead is a loss incurred by P, since it spreads overhead costs across all sales, it 

necessarily eats in to profits from other sales when a customer breaches and eliminates 

that contribution toward overhead.



--UCC §2-708 allows for a remedy for reasonable overhead in some cases—sign 


overhead shouldn’t be deducted from damages.



Thoughts from Class:



--No concern about speculation on anticipated income side because it was included in 

contract.  Not always case—can be controversial.

XXI.
Recovery of Reliance on Losing Contracts


A.
Where contract and market and cost of completion rules not available court will 


look into actual value of Ps expectancy.  Must still ask what value of performance 

would have been.  


B.
Look at what you would have made and what you’ve spent.  Can view 



expectation damages as:



costs already expended +/- expected profit or loss.

C.
This theory is helpful where you can’t prove with certainty what income from full 

performance would have been.  

MUST BE ABLE TO SHOW LOSSES/PROFIT WITH CERTAINTY TO FACTOR IT IN.

D.
If P has partially performed, but can’t prove profit upon full performance, can 


recover for expenses thus far unless other side proves there would have been a 


loss, in which case loss is deducted from costs thus far.  Restatement §349 



1.
This isn’t reliance damages: this is expectation damages where we can’t 



prove profit or loss: assumption of approach is that he would have at least 



recovered his expenses.



2.
Moneys already paid under contract always factor into damage award.




a.
For contract of sale if seller is in breach and buyer has paid 





purchase price, buyer gets not just difference between cover price 




and contract price, but also his money back.




b.
Likewise where seller is service provider, and part has already 




been paid, seller must refund money.


E.
L. Albert & Son v. Armstrong Rubber Co.   (2d Cir. 1949)



F:  D delayed in delivering machines to P needed to reclaim old rubber.  Buyer 


didn’t seek lost profits when delay caused venture to fall through—sought 



reliance damages, to compensate for foundations it had purchased, since its 


venture would have lost money.



Q:    What damages should P when his venture falls through because of D’s 


breach, but his venture would have lost money? 



H:  P should get reliance damages, less any loss that would have resulted 


from performance.  Burden is on D to prove what the loss would have been.  



Thoughts from Class:


This case is the basis of the formula/Restatement section addressed above.
IV.
Restitution


A.
A party that has partially performed, on what the defendant can prove would have 

been a losing contract will do better suing for restitution than expectation.  



1.
If contract was a loser, won’t get much for expectation.



2.
Recovery is not offset by loss under contract, since we’re setting contract 



aside.  But, it is offset by extent that D has benefited P, ie. money already 



paid under the contract.


B.
Restitution not available in case where P has fully performed and all that remains 


is for D to pay.  Restatement §373(2)


(No logical explanation for this dichotomy.  Court strikes middle ground between 


differing policies.  Perhaps unwilling to blatantly ignore completed contract.)

C.
Restatement §371 has instructions for determining award.



1.
Cost of hiring someone else to do the job.



2.
Extent to which other party’s property value has increased, or his other 


interests have been advanced.



3.
Chose method more generous to innocent party.



4.
Relative difficulty of proof under various methods also important.  




a.
Direct measure of benefit hard in construction contract.

 


b.
Instead figure out what it would cost someone else to do the job.




D.
Mobile Oil Exploration & Producing Southeast v. United States (U.S. 2000)



F:  Two oil companies sued government over breach of contract, where gov 


backed out of deal.  Sued for restitution damages since would do worse had they drilled.



H:   If the contract would have been worse for you, but the breaching party has 

benefited, you can sue for restitution.


Thoughts from Class:


--Example of plaintiff opting to seek restitution damages INSTEAD of expectation 

damages.  (Can’t have both)



--Not actually suing on the contract, but on restitution, a different cause of action.


E.
United States v. Algernon Blair, Inc.  (4th Cir. 1973)


F:   P supplied construction equipment and services for D’s contract for the Navy.  

D refused to pay for crane rental, arguing not part of contract.  P sued for 



restitution damages its cranes and labor.  25% of subcontract performed at that point.



PP:  Trial court said P can’t recover: would have lost under contract.  Since they 


saved money, no expectation damages.


Q:   May P still recover restitution damages even if it would have lost money had 


contract been fully performed?



H:   P has right to recover for services rendered, even if it would have lost 


money on the contract.  Measure of recovery is the reasonable value of 


performance to the other party (Restatement §371), ie. cost of hiring 



someone in P’s position at time services were rendered.


R:    P is entitled to compensation out of fairness, having provided labor and 


equipment at its own expense to a party that breached its contract, whether or not 


P would have lost money.


--The contract price is evidence of reasonable value of the services, but doesn’t 


limit recovery.  



Thoughts from Class:



--When you award restitution damages allow P to clawback benefit gained by 


D—but also account for money paid to P.  



--In Albert, no restitution, because nothing conveyed to other side.

XXII.
Limitations on Award of Damages


A.
Avoidability





1.
May not recover for loss that could have been avoided “without undue risk, 


burden, or humiliation.”   Restatement §350(1)



2.
Party not precluded from recovery to the extent he makes a reasonable, 


albeit unsuccessful effort to avoid loss.  Restatement §350(2)



3.
Must act in a way that you don’t just pile up loss and expect other guy to pay 


for it.  You’re actual losses will be recoverable, so long as they are unavoidable.




b.
Fairness: not fair to let party pile up losses just because of breach.



c.
Social good: wasteful to let losses pile up.


4.
Rockingham County v. Ludin Bridge Co.  (4th Cir. 1929) 




F:   Ludin contracted with County to build bridge.  P decided to cancel project , 


and called D to void contract.  At that time, Ludin had expended $1,900 in 


performance.  Despite breach, Ludin continued to perform.  Sued for total cost 


of bridge: $18,301.07.




Q:   May Ludin recover for full cost of bridge despite breach?




H:   Once the county provided notice it no longer wanted bridge, while 


contract was still executory, Ludin’s duty was to do nothing to increase its 


damages as a result of the breach.




R:   Though county breached—which it had no right to do, proper remedy would 


have been profits Ludin would have earned from performance and any other 


losses that resulted from the breach at time Count cancelled.




--A defendant  must try mitigating any damages that result from the breach.



5.
Parker v. Twentieth Century-Fox Film Corp. (1970)



F:   P offered a part in a movie that studio cancelled.  Contract specified she 


would be entitled to full pay in the event a breach—but, implied she would try to 


mitigate damages.  Studio offered P a different role.  New film was western, and 


not musical, and filmed in Australia, not L.A.  Also, no veto power over choice 


of director in new contract.




Q:   Was P compelled to accept the second role or forego compensation?




H:   General rule is that compensation on employment contracts is $ 



promised, less money earned in subsequent employment or money that 


reasonably could have been earned in other employment.  But other 



employment was comparable and substantially similar: not case here.




D:   Majority creates a new standard of “not of a different or inferior kind” and 


then applies it in a distorted way.  Under majority’s logic, only ok job would be 


same position with same employer.




Thoughts from Class:




--Problem: if you are fired and offered to come back at half pay, don’t want to 


give employer incentive to keep worsening your conditions, so you can not 


come back and recover your full damages.  Different if you are offered an 



inferior job somewhere else—that could count against your damages.




--Dissent correct in arguing with court’s holding that job can’t be different, or at 


all inferior.  Hard to come up with firm rule—non-breaching parties can’t be 


allowed to do nothing; at same time, can’t be forced to do just anything.



5.
Tongish v. Thomas  (KS 1992)



F:   Tongish had a contract to sell seeds to Coop, which Coop had a contract to 


sell to Bambino.  Coop would sell to Bambino for 55 cents more per unit.  When 


the price of seeds shot up, Tongish breached its contract and sold to Thomas at a 


much higher price than it would have received from Coop.  (Made $5,513 more 


than contract with Coop).  




Q:   Should Coop get damages based on market price or expectation damages for 


what it would have received had D performed?




H:   If D breaches, must apply contract/market, cover rule, even if non-


breaching party recovers more than would have under original contract.




R:    Tongish knew that Coop had a contract to resell the seeds, and decided to 


breach, despite its ability to meet the terms of its contract with Coop.




--If the lost-profit rule was followed, one party would always have an incentive 


to breach if it could get a better price from somewhere else sufficient to pay off 


profits to the aggrieved party and still make a profit (efficient breach).




Thoughts from Class:




--Coop didn’t cover, so any can’t recover consequential losses it incurs due to 


inability to perform on contract with Bambino. Limited to contract and market 


damages: puts them in situation as if had taken reasonable steps to avoid loss.  




--One reason for cover/market rule is that Coop had third contract: just giving 


expectation damages would lead Coop to breach with Bambino.




What if there had been no third party contract, and they’d likely pocket the 


money if given the cover and market price?



--There is a windfall to Coop because the market price went up.  But court 


says must look at this ex ante.  Had market price went down, Coop would 


have been forced to purchase seeds at a higher price than it could have 


gotten them from someone else.  Treat market price as a risk that parties 


take upon themselves when they enter contracts, win or lose. 

B.
Non-pecuniary loss and cost of completion



1.
Cases where losses of nonpecuniary nature are too speculative, avoid 



problem by awarding cost of completing performance that defendant did 



not complete.




(ie., in a construction contract: can’t figure out subjective value of loss to 



plaintiff, award cost of completion.



2.
Sometimes cost of completion disproportionate to P’s loss: in that context, 


court may award damages based on difference performance would have 



made to value of P’s property. (Jacobs, Peevyhouse)






a.
While contract and market rule always applies even if it 





overcompensates plaintiff, pecuniary loss does not.




b.
This alternative may under compensate P’s loss: may think specific 



performance is a way out.



3.
Groves v. John Wunder Co.  (Minn. 1939)




F:   P made a contract allowing D to use P’s land to extract gravel.  In exchange, 


D was 
to pay $105,000 and leave the land at a smooth, even grade.  When D did 


give up the land, it was broken and useless unless P paid to fix it up.  Fixing land 


would cost more than $60,000.  Had D performed and left land as agreed, would 


be worth $12,160.




Q:   Should P be awarded the value of the land had D performed, or the cost of 


fixing the land as is?




H:   Owner’s right to improve his property is not lessened by its small 



value.  Contractor who promised land in a certain condition must return 


land to that condition.




R:  D’s breach was willful and in bad faith.  Where contractor intentionally 


breaches, he does not deserve equitable doctrine of substantial performance.




--Law aims to give aggrieved party what he was promised.  No windfall for P 


simply because of value of land—what contract promised can’t be a windfall.




D:   Diminished value can be applied in absence of evidence to show completed 


product was designed to meet taste of promisee.




Thoughts from Class:



--You can do something to your land that will decrease its value, but you can are 


still entitled to performance on the contract.  (ie. you can pay someone $100,000 


to build a statute of your mother on your lawn; even if it would decrease the 


value of your property, you are still entitled to performance.)   




--Likewise in this case: not about the value of the of the service, about the 



contract—you are entitled to performance.



4.
Jacob & Youngs v. Kent  (N.Y. 1921)




F:   P contracted to build a house for D.  The contract specified all pipe used 


must be particular brand.  P finished building the house, but did not pay the full 


cost.  P sued for money owed.  At same time, D found P had used wrong pipe.  


Demanded P rebuild entire sections of house to install right pipe.  P refused.




Q:   What damages does P owe D for its failure to install the appropriate pipe?




H:   There was substantial performance: this was not a material breach.  



--Cost of completion is typically remedy because of avoidability; in situation 


where 
cost of completion is grossly disproportionate to actual loss to the 


plaintiff, go to alternative rule of thumb.   Restatement §348(2)



D:   D had right to contract for exactly what he wanted: if P screwed up, that’s 


his problem.  D shouldn’t be forced into contract he didn’t ask for.



Thoughts from Class:   Cardozo asks two questions:




1)  Was this a breach of condition: a condition of D’s obligation to pay that P 


not breach in that way?




--C can have conditions that are express; in this case, it’s implicit—if breach is 


sufficiently material to undermine whole point of contract from point of view of 


non-breaching party, than non-breaching party does not have to perform.  If 


breach not material, non-breaching party must perform, but, he may sue for 


damages for breach.




--Cardozo can’t interpret contract in way that makes this a material breach. 




2)  What are Kent’s damages?  (Want him in position as if P had performed.)




--Usual remedy: award owner cost to complete the job or repair the defect. 




--Ways to compute damages: cost of completion or difference in market value.  




--Very hard to put value on how much Kent likes the pipes—so it’s easier to ask 


how much it would cost him to get them somewhere else.  This is like market 


and cover rule—how much would it cost to get service somewhere else?  




--Gross disproportion between cost of completion and value of the pipes.  



Implausible that D values pipes as much as it would cost to replace them.




--Cost of completion is usually the right idea because of avoidability reasons: 


encourages non-breaching to finish the job.  Better for everyone if they do that.  


Non-breaching party gets what he wants, breaching party only pays for costs not 


avoidable. 



5.
Peevyhouse v. Garland Coal and Mining Co.   (Okla. 1962)




F:    P leased farm to D for purposes of strip mining.  D agreed to do perform 


restorative and remedial work at the end of the lease.  D failed to do the 



restoration work, which would have cost $29,000.  Would increase value of the 


farm by $300.




PP: Jury awarded $5,000 in damages.



Q:   What are damages: cost of restoring or the difference in value of land?



H:  When contract is breached, normal remedy is cost of reasonable 



performance; however, where cost is grossly disproportionate to value of 


performance, the remedy is the difference in the value of the property.



R:   Groves case only one on record which compels lesee to pay to restore with 


vast disparity between cost and difference in value of land.




--Clause of contract related to remedial work was tangential to the agreement.




--Cites Jacob & Youngs: owner to money if cost of completion greatly our of 


whack with benefit.




D:    P insisted that the clause be included in the contract—P entitled to 



performance




Thoughts from Class:



--$29,000 would be out of proportion with how Peevyhouses valued the land.




--Jury’s award was artificial: can’t award speculative damages.




--Perhaps another approach—award specific performance, and let party figure 


out among themselves what the cost of performance or settlement should be.  




--Generally, with two rules, chose one that benefits non-breaching party: hard to 


swallow if difference is that great.


C.
Foreseeability
    Restatement §351


1.
Courts will not award damages that party in breach did not have reason to 



foresee as a probable result of breach when contract was made.


2.
Loss may be foreseeable if it follows:




a.
In normal course of things.  (Background Information)



b.
As a result of special circumstances that breaching party had 




reason to know.  (Special Information)


3.
Usually comes up in context of consequential damages.



4.
Justification for theory: 




a.
Fairness/justice for the parties in the particular case (surprises make if 



difficult to plan, cause unforeseen hardship).




b.
Social welfare for such transactions in society generally (ie. avoid piling 



up losses, encourage parties to share information and plan).



5.
Parties often sue for emotional damage in breach of employment contracts, but 


courts are reluctant to award them.



6.
Hadley v. Baxendale   (Ex. 1854)




F:   P’s mill shut down because of broken crank on steam engine.  P made 



arrangements to send crank to a shop, which would send it back next day.  



Arranged with carrier to ship goods.  Carrier delayed delivery of crank by 



several days.  P forced to shut mill during that time, incurring ₤300 in expenses.




Q:    Was P entitled to the entire cost of shutting his mill?




H:  Where a contract has been breached, aggrieved party may only be 


compensated for what “fairly and reasonably” might be considered as 


arising from the contract, either in normal course of events or in 



expectation of the parties in the particular case.




R:   If special circumstances that might lead to increased damages, party must 


inform the other.  If he does, damages would be what would normally result 


from a breach in that particular circumstance.




--If the special circumstance unknown to D, only liable for what would occur in 


normal contract under similar circumstances.  Had they been known, D could 


have made preparations or perhaps acted differently in light of that knowledge.




--No way D could know that the entire mill was shutdown because of the broken 


part—not normal when part repaired.




Thoughts from Class:



--Don’t need to know for certain that it would result from breach—need to 


know that it would be probable.




--In tort rule, recovery is based on possible damage resulting from a tort—in 


contracts, can only recover where breaching party knew it was a probable 



result of a breach.




--For probable don’t need to prove it’s more likely than not—not a torts % 


test—more vague.




Why this difference?




--In contracts, parties can communicate and plan in advance for breach, and can 


look at contract and see what parties stipulated or decided together.




--In tort, element of punishment for wrongdoing or negligence—not in contracts.




--Restatement §351 adopts holding from Hadley v. Baxendale



7.
Delchi Carrier SpA v. Rotorex Corp. (2d Cir. 1995)




F:  P had contract to receive air conditioner compressors from D.  Parts didn’t 


meet P’s specs: D refused to send replacements.  P sought new supplier, sued D.




Q:  Should damages be limited to what was foreseeable in the breach?  If so, 


what is the proper award?




H:   Foreseeable as possible is standard in U.N. law that governs this case.




R:  It was foreseeable that P would have taken orders for air conditioners and 


would be dependent on the compressors.  The number of sales could be inferred 


based on the number of compressors it ordered.




-- P should be able to recover for customs fees and storage of unusable parts.  


Also for labor expenses incurred as a result of shutting down its production line.



8.
Kenford Co. v. County of Erie  (N.Y. 1989)




F:   P negotiated with D for construction of a stadium on his property.  P 



donated, for D building the stadium, and providing DSI long term lease on its 


operation.  County to receive tax revenue, rent, and increased property taxes 


from nearby properties.  On basis of this agreement, P exercised option on 



nearby lands: he expected to make a profit from proximity to stadium.  County 


realized stadium would cost more than its bond resolution allowed; breached.



Q:   Is P entitled to recover for lost appreciation value on land?




Holding: P is not entitled to recover, since it was not foreseeable to either 


party at time contract was formed that he might invest in that property.



R:   No hint of language in contract County would make itself liable for P’s lost 


opportunity to benefit from that boom if it failed to build the stadium.  P 



voluntarily assumed risk that he would not enjoy those benefits if the stadium 


was not built. 




Thoughts from Class:



--Revenues accounted for increased property tax values:  D knew 




they’d likely go up. Under Hadley rule, should be liable for D’s lost value.




--Holmes decision:  Globe test says only liability when there is tacit 



agreement.  Implied-in-fact agreement to be bound.  Unclear if you can state 


this in negative. (Seems P would not have agreed to not hold County liable.)




--Would have had to explicitly state in contract that County would pay back 


Kenford for lost property values or somehow explicitly implied that at time of 


contract.  This is very 
different than foreseeable rule: this rule depends on the 


intention of the parties at time of contract with respect to liability.




UCC §2-715, comment 3: what would had to have happened at time of 



negotiation for this.  Parties have ability to limit each other’s liability through 


agreement—courts will honor it if the parties do that.



--You could also read this case as County believing that they did not take on the 


risk of 
the lost property values.  County had agreed not to assume liability 


(but this would be different test—this would work directly with Globe test, and 


not necessarily conflict with Hadley.



--New York flirts with tacit agreement test, but doesn’t expressly reject Hadley 


which is still the controlling test.



--Won’t saddle promisor with all damages, even if foreseeable, b/c of justice.



7.
Sundance Cruises Corp. v. American Bureau of Shipping (2d Cir. 1993) 




P can’t rely on classification certificate as proof that ship was soundly 



constructed, when certificate cost $85,000, and Psued for $264 million. 


8.
Three rules emerge:   




1) foreseeable as possible; 2) foreseeable as probable; 3) tacit agreement.

D.
Certainty



1.
Damages may not be awarded beyond what the evidence permits to be 



established with reasonable certainty.   Restatement §352



2.
Courts don’t like to speculate, but a bit more willing to then before.



3.
UCC §1-106 also lays out certainty standard.



4.
Welfare benefits to letting people plan their business affairs.



5.
Requirement for reasonable certainty has been a problem for artists seeking 


claims based on lost royalties—generally too difficult to predict.



6.
Very difficult to recover for lost “good will” or business reputation in U.S.



7.
Fera v. Village Plaza Inc.  (Mich. 1976)



F:   P signed lease for space in shopping center that would be opening for 



a liquor and books store.  Center’s owner went bankrupt.   New owner lost 


P’s lease and rented P’s space to someone else.  P sued for future wages.




Q:  Was the award of future wages too speculative?




H:  Future profits for unopened business only too speculative when 



difficult to prove.  No general bar on new business receiving 




recovering lost profits for breach with strong show of evidence.




R:  New business/interrupted business dichotomy developed because 



usually easier to predict future profits from an existing business.




--Here, future profits most litigated and developed issue at trial: days of 



evidence.  Jury’s decision reasonably fell within reasonable range.  




--Trial judge did not abuse his discretion by finding that jury was justified 



in its decision given the range of evidence presented.

E.
Liquidated Damages




1.
Liquidated damages are enforceable unless they can be construed as a penalty: 


something that would overcompensate P




a.
Was the amount set out in the clause reasonable as a measure of the loss 



anticipated at time contract was made or in terms of actual loss? 





Restatement §356(1), UCC §2-718(1)



b.
Courts won’t refuse to enforce liquidated damages clause because 




amount too low.


2.
Reluctance to enforce penalty clauses is product of history—were viewed as 


oppressive in courts of equity, favored unequal bargain power.



3.
Subjective intent of parties irrelevant: must look at circumstances of the case. 


Look at reasonable at time of contract formation or breach.



4.
Wasserman’s Inc. v. Township of Middletown   (N.J. 1994)




F:  P leased property from D for term of twenty years.  D cancelled after 17 


years.  In cancellation clause, D agreed to pay a pro-rate reimbursement for 


improvement costs, based on value of improvements, time on lease, and total 


years in lease.  D agreed to pay 25% of one year of P’s earnings, based on gross 


receipts for the three years proceeding the lease.  P made substantial 



improvements to the property, and then subleased to other parties. They were 


not using the property at the time the town cancelled.




Q:  Is cancellation clause an unenforceable penalty clause?




H:  Stipulated damages clause must constitute a reasonable forecast of the 


provable injury from the breach.  Gross receipts generally don’t reflect 


costs incurred because of the cancellation.



R:  Liquidated damages is good faith calculation of cost of the breach: not 



intended to compel promisor to perform.  




--Harder it is to calculate damages, more likely clause will appear reasonable.




--Clauses deemed presumptively reasonable: party challenging the stipulated 


damages clause bears burden of proving why it’s unreasonable.




--Gross receipts do not account for ordinary expenses, or for expenses 



specifically attributable to the breach.




--Court should consider, eg.: reasonableness of gross receipts as measure of 


damages; reasoning of the parties that supported stipulated damage; lesee’s duty 


to mitigate damages; fair market rent available for replacement space.



5.
Dave Gustafson & Co. v. State  (S.D. 1968)




F:   P surfaced new state highway, but finished 67 days late.  Contract provided 


graduated scale for liquidated damages, resulting in a penalty of $210 a day on a 


contract of this size.  Total penalty was $14,070.  P challenged it.




Q:  Was penalty a legally enforceable “liquidated damages” penalty?




H:   Liquited damages clauses especially helpful in fixing compensation for 


breach when damages will be uncertain or unmeasurable.  Penalty must 


bear “a reasonable relation to probable damages.”




R:   Modern tendency not to look with disfavor on liquidated damages clauses.




--Delays in construction can’t be measured to fix an exact cost on delay, loss, 


and inconvenience.  Penalty is not disproportionate to damages from unexcused 


delay in performance.

EXCUSES
XXIII.
Excuses Background


A.
Five types of excuses we covered: 1) duress; 2) coercion; 



3) fraud/misrepresentation; 4) mistake; 5) impracticability.


B.
Excuses kick in when we know there is an enforceable contract, we have no 


formation problem and we know what the remedy would be: but there is 



something about the contract that poses a problem.  Not the bargain itself, but 


something about way it was reached. 


C.
What’s the outcome where there is an excuse?



1.
We do not pretend that the contract is void: 



2.
Instead of saying contract is void, we say contract is avoidable or 




voidable.



3.
Give adversely effected party option of going ahead with contract or not.  


D.
To the extent that contracts have been partially or fully performed restitution will 


be available.



E.
Preexisting legal duty rule


1.
Promise made in consideration of performance of preexisting legal duty of 


promisee is typically not enforceable (Restatement §73).  




a.
This limitation on enforceability not an issue of consideration: has 




to be justified on ground of public policy.




b.
Better to see rule turning on good faith, fair dealing, duress.



2.
Sometimes enforce §73 on grounds of no consideration; sometimes public 



policy (ie. cop can’t say he won’t investigate robbery unless you pay him.)



3.
Alaska Packers’ Ass’n v. Domenico (C.A. 9th, 1902)




F:   Workers agreed to sail from San Fran to Alaska and work on a fishing 



boat and canning factory.  When workers arrived in Alaska, refused to 



work unless paid more.  P signed, since he had no chance to get other 



workers.  Then paid originally promised amount.




Q:  Was there consideration for the promise to increase the workers’ pay?




H:   No consideration since the agreement was for workers to render 



precisely the same services they had already agreed to under the 



previous contract—the company would receive no additional benefit 



for increasing pay.




R:  While the workers willfully and arbitrarily broke their agreement, no 



showing that company intended to change the terms of its offer.  




--To permit the increased pay would be to put a premium on bad faith, and 


invite men to violate sacred contracts if they see the potential for profit.




Thoughts from Class:



--Can say there was consideration: workers promised not to quit in 




exchange for more $.  Question is NOT whether there is consideration—



it’s whether there was coercion.  While pre-existing duty rule shows up in 



Restatement under consideration, it’s actually more about coercion.



4.
Watkins & Son v. Carrig   (N.H 1941)




F:     P was contractor who agreed to excavate D’s basement.  After 



beginning work, he hit solid rock.  Insisted on re-negotiating deal where 



he’d make 9x as much for the excavation of solid rock. 




PP: Lower court found first deal negated and replaced by new one.



Q:  Was the price increase in the contract enforceable?




H:   Even if P was unwise to take the chance of there being solid rock, 



he would have be held to that decision under the original contract.  



Modification is enforceable, because P didn’t show any resistance to 



change.  Contract may be modified by mutual agreement of parties.



R:   Court says there were two deals:




1) Rescinded original deal (this is ok: both parties got out of their 




obligations, so there was consideration);  2)  They made new deal.




--Hard to know whether they had two separate agreements or one 




agreement that modified first one.  Agreement to separate rescission and 



modification doesn’t mean anything.  And doesn’t matter in this case.




--D either thought the original deal did not include solid rock, was anxious 


to get things done, or felt bad for P he agreed to change the contract.  D 



received fair value for his increased price in the new contract.



5.
Kibler v. Frank L. Garrett & Sons, Inc. , 439 P.2d 416 (Wash. 1968)



F:  P sent D a bill for $826 for harvesting wheat.  D sent a check for $444 



with a notice attached in fine print that “By endorsement this check is 



when paid is full payment on the following account.”  P deposited the 



check and sued for the remaining $382.




H:   No showing that D adequately manifested to P his intention to 



pay no more than the amount remitted.  Can’t trick other party.


6.
Rule preventing promises made in exchange for what you have agreed to 


do by contract (a type of preexisting legal duty) has been weakened by:



7.
Restatement §89 (modifications)




a. 
Not just any change of circumstances—must be change of 





circumstances that nobody could have anticipated for the change to 



be binding;




b.
Or can be required by statute;




c.
Or on promissory estoppel grounds.




d.
§89(c) can pose a problem: could always say you relied on promise 



(1)
(ie. the meat packers didn’t quit to get more money; had 





they not gotten more, they would have quit.)





(2)
Lean on justice requires part—can say justice does not 





require enforcement.



8.
U.C.C. §2-209(1): abolishes pre-existing duty rule with regard to contract 



modifications.  Changes to a contract needs no consideration in order to be 


binding. 




a.
Can’t be coercion—Restatement §176 would apply.




b.
Provision says issue is not consideration, it’s coercion.

XXIV.
Duress


A.
Duress undercuts all theories of contract law:



1.
Under Charles Fried’s theory, don’t feel that people who have promises 



under duress have really made promises.



2.
Social good theory: depends on people making mutually beneficial 



agreements: if not free, can’t assume agreement was beneficial.



3.
Freedom of contract: good for people to be able to decide who to make 



deals with…but, only works if there is no coercion or fraud.


B.
See Restatement Chapter 7,Topic 2

C.
Duress can be so extreme, because of physical force, that we should say you never 

assented.  In this case, there was never a contract.  Restatement §174



(Examples: being hypnotized, a gun to your head)


D.
A contract may voided when an improper threat left one party with no reasonable 


alternative but to assent.  Restatement §175


Austin Instruments, Inc. v. Loral Corporation (N.Y. 1971)



F:  Loral awarded Navy contract.  Awarded 24 of 40 parts subcontracts to Austin.  

While performing, Loral was awarded a new contract, and needed more 



subcontractors.  Austin said if Loral did not award it all work on second project, 


and pay it more on first contract, it would back out deal.  Loral couldn’t find other 

suppliers on preferred list in time to get product to  Navy.  After completing both 


contracts, Loral sued for damages.  



Q:   Did Austin’s demands constitute duress?



H:  Duress found where one party threatens to withhold goods and: 1) other 


party can’t obtain those goods from another source; 2) the ordinary remedy 


for breach of contract would be inadequate.



R:  A contract is made under duress when one party forced to agree because of a 


wrongful threat precluding its exercise of free will.



--Loral was in situation of duress, since its contract with the government was 


critical, and serious consequences of failing to perform.



--Normal legal remedy for breach would not have worked: Loral could not have 


let Austin breach, and then immediately sued for damages.  It had to perform on 


its contract with Navy.  



D:  There was a reasonable alternative supplier: lower court found that as an issue 

of fact.  Not for appeals court to overrule that.



Thoughts from Class:



--Can think of suing for breach as an option, like finding new supplier; can only 


sue for duress if that option isn’t reasonable alternative.



What remedy is P seeking?



--Restitution: void contract, and recover benefits unjustly conferred on P.  Not 


seeking usual expectation damages: not the remedy for duress.

E.
Restatement ties coercion to improper threat, and tells us which threats are 


improper, and therefore coercive.  Restatement §176


1.
Clear cases: what is proposed is a crime or tort.  Restatement §176(1)


2.
Catch all: a threat is improper if resulting exchange is not “on fair terms.”




Restatement §176(2)



a.
Seems inconsistent with idea that thing to look at is the way the 




exchange happens and not the terms.  This is used only if threat 




isn’t in a specific category.  




b.
Also need a use of power for illegitimate ends.




c.
No easy answer to whether something proposed fits this.  Court 




will need to decide what it feels to be just.




d.
If there was a Bad Samaritan law, this case would be easy: look to 




Restatement §176(1)(a).


F.
Undo influence: unfair persuasion of party under domination of person 



exercising persuasion, or who, because of their relationship, assumes 



person is not acting for their welfare.   Restatement §177(1)


Odorizzi v. Bloomfield School District (CA App. 1966)



F:     P induced to resign teaching job when accused of being homosexual, which 


was illegal.  When charges dropped, sued for his job back on grounds of duress 


and undo influence.



PP:   Trial court dismissed complaint.


H:     No duress because school had duty under law to dismiss.  Court 



identified several normal signs of undue influence:  1) discussion of 



transaction at unusual time or time; 2) insistent demand that deal be finished 

at once, with emphasis on consequences of delay;  3) use of multiple 



persuaders against single party, who lacks advisers;  4) statements that there 


is no time to consult financial advisor or attorney. 



R:    Undue influence involves excessive pressure applied by a dominant party to 


persuade one vulnerable to such pressure.



--Involves a real mismatch: can’t be pretext to avoid bad bargains.



--Signs of influence: showing up and making him resign on spot. Will require 


close reading of fact on which jury should decide.

XXV.
Misrepresentation


A.
See Restatement chapter 7, Topic 1


B.
Difficult question is that of non-disclosure.  Restatement §161(b)





1.
Restatement §161(b) is catchall.  



2.
Hangs on language of failure to act in good faith and in accord with standard of 


reasonable fair dealing.  Overlaps with part of doctrine of unilateral mistake.



3.
Laidlaw v. Organ  (U.S. 1817)




F:   Blockade on tobacco at port of New Orleans during War of 1812.  



Q:  If a party to a sale has access to extrinsic information unknown to other 


party, is he under a duty to disclose it to the other party?




H:  There is no requirement to disclose information.  Requirement to say 


nothing false, but not to affirmatively divulge information.




R:   Too difficult to impose a general rule of a duty to disclose: impossible to 


limit rule.  Have responsibility not say or do something to mislead someone.




Thoughts from Class:



--Idea that something unsaid can be a misstatement is an idea that has been 


growing with time.




--First half of Restatement §161(b) would seem to apply: “the disclosure would 


correct a mistake of the other party as to a basic assumption on which party is 


making the contract.”  But second half only sets to requirement to  “act in good 


faith and in accordance with reasonable standards of fair dealing.”  Need to 


know what standards of “fair dealing” are.


4.
Swinton v. Whitinsville Sav. Bank   (Mass. 1942)




F:   P bought a house from D that D knew was infested with termites.  He did 


not provide P with that information, nor did he expressly lie.  




Q:  Did D have an obligation to tell P about the termites?




H:  An absurd conclusion would follow if everyone had to disclose 



everything.  Must rely on principle on caveat emptor.




Thoughts from Class:



What’s happened in sales law since then?




--UCC plugs in a warranty: implied warranty of merchantability.  Party who 


doesn’t want warranty must take affirmative steps to discharge it.




--In many states, it’s fraud not to disclose latent defects that could not be found 


by reasonable inspection.  Some states still like Swinton; others support buyers.




--In every state, when selling land to a oil company, no requirement for 



company to disclose that there might be oil on your land. 




---New York a caveat emptor state: few rights of buyers purchasing homes.  But, 


legislation forces seller into filling out forms and saying something positive.


5.
Kannavos v. Annino  (N.Y. 1989)




F:   P bought building from D, which she advertised as having several rental 


units.  When P later learned it was not zoned for rentals.  



H:   Even if a party has no obligation to speak or represent something, 


when they do, they assume an obligation to speak honestly and divulge all 


information.  And even where P can get info himself, it does not bar 



recovery in an instance of fraudulent misrepresentation.



R:   No misrepresentation had D said nothing about uses of the house.  




Thoughts from Class:   --Distinguishes Swinton on two grounds:



1)  Not just nondisclosure.  Ad implied that it could be used as multi-family 


dwelling, ie. half truth;  2) could have easily learned truth: not like difficulty of 


finding termites.   Restatement §161(a) and §161(b) could apply to this case.


C.
Restatement §162, §164 explain when to find misrepresentation is grounds for 


avoiding a contract..


1.
Objective test: if promise is likely to induce reasonable person to assent.



2.
In a case of fraudulent or material misstatement, reliance on part of promisor 


must be reasonable.


D.
Restatement §163 explains when misrepresentation prevents formation of a contract.



(When contract is void as opposed to avoidable, similar concept from duress.)



1.
How does this work?   When “he did not assent to the terms written down…,” 


he assented to the terms he thought he was assenting to.”



2.
Example:




Sam has a Ferrari worth $500,000; Tim says he wants to buy Sam’s kid’s 



tricycle for $100.   Then Tim has Sam sign contract selling his Ferrari for $100. 


What happens?




--Enforce contract Sam though he was making: ie. enforce contract selling 



tricycle for $100, since Sam didn’t know what the terms of the contract are, but 


Tim did have reason to know.  Hold person making promise to what they say.



3.
Misrepresentation about what the terms of the contract are is treated very 


differently than misrepresentations about those terms.



a.
Some courts might totally void contract: what First Restatement did.  




b.
Second Restatement says enforce contract Sam thought he was making.




c.
Example:





Sam has a Ferrari worth $500,000; Tim is a car expert, convinces Sam 



his car is worth $1,000.  He has Sam sell him the car $1,000.  





What happens?





--Sam can avoid the contract: it’s not void or enforced based on assent 



doctrine, since Sam was selling what he thought he was selling.  Impose 



normal misrepresentation remedy: avoidability.




d.
Modified example:





What if Tim runs and sells car to Sally?





--Depends if Sam has avoided the contract yet.  If not, she owns the car.





How do you repudiate contract?





--Sam must to say to Tim, “I repudiate this contract.”  At that point it’s 



repudiated: don’t need to go to court.





--UCC §2-403 sets out difference between avoidable and void.


E.
In case of misrepresentation, adversely effected party may void contract and future 

duties and seek restitution.  Restatement §376

F.
Vokes v. Arthur Murray, Inc.  (FL Appeals Ct., 1968)



F:   P took lessons from D’s.  Was repeatedly told she was a wonderful dancer and 

induced to pay for more and more lessons, despite having hundreds of hours of unused 

lessons.  Wound up paying $31,090.45.  P was a terrible dancer making little progress.



Q:   Could be D be liable for misrepresenting about P’s skills?



H:   If you have information other person doesn’t, and you use it to exploit party in 

a fiduciary relationship, it can count as misrepresentation, even if just an opinion.


R:   In a situation like this of gross injustice, the opinion of D clearly led P to do take 

actions that she would not have taken had D told her the truth.

XXVI.
Failure of a Basic Assumption: Mistake, Impracticability, Frustration


A.
The concepts all fit together: mistake about incorrect information at time contract made; 

other two doctrines address when things turn out differently than expected.  Different 

temporal focus, but all revolve around issues of where to assign risk among the parties, 

and a case of things turning out otherwise than was expected or believed.


B.
Basic assumption from UCC §2-615, taken up by Restatement: expression seems to 

have different meanings in mistake and impracticability/frustration sections of 


Restatement and Impracticability section of UCC.  In those, finding a failure of a basic 

assumption requires finding that person seeking to be excused did not bear the risk. 

 

In mistake section, these are divided up separately.  In UCC and Restatement 


impracticability and frustration sections, no mention of who bears risk: probably must 

assume that it’s implied.

C.
Different standard for mistake and other two theories:


Mistake v. impracticability or frustration = Material difference vs. Very big difference

E.
Mutual mistake      Restatement §152, §154



1.
Elements of mutual mistake: 




a.
Mistake as to basic assumption





(1)
Much looser than older standards.





(2)
Something both parties took for granted.




b.
Party seeking to be excused did not bear risk of mistake 





(1) 
This is where it gets tricky.





(2) 
Familiar pattern in Restatement: at some point there is a 





substantive engagement, with little guidance on how to proceed.  




Ie. “allocate risk based on what is reasonable in circumstances.”





(3)
How would an economist allocate risk?






Risk should go to person who could avoid mistake most cheaply.  




Avoid social costs and deadweight loss.





(4)
How would a social welfare theorist allocate risk?






To person who will be most harmed if there is a mistake.  





Fairness argument.



c.
Effect of mistake on agreed performance was material




(Don’t want people to get out of deal claiming mistakes about things 



that would have had no impact on their decision.)


2.
How do we figure out if someone has assumed risk of mistake?



a.
Read contract: if it says something, parties own assumption governs.




Restatement §154(a)




b.
Where party aware at time of contract that he has limited 




knowledge of the facts related to the mistake, but treats as sufficient.   



Restatement §154(b)




c.
Where parties haven’t through their agreement assigned risk, ask 



where 
it’s reasonable to it.  Restatement §154(c)




(1).
“Reasonable” leaves everything open.  Different courts will favor 




different approaches. 





(2).
Some courts prefer ex ante, what’s fair for society; some ex post 




fairness between parties.  



3.
UCC doesn’t mention mistake: for mistake, even in goods, use Restatement.



4.
Remedies for mistake, impracticability, or frustration:



1
Adverse party may void contract, discharge further duties, and seek 



restitution.  Restatement §158(1), §272(1) 



2.
May consider reliance damages when justice requires. 





Restatement §158(2), §272(2)


5.
Estate of Martha Nelson   (N.Y. 1989)




F:    P sold a painting to D from Nelson estate.  Both P and D thought it was a 


reproduction.  When D had it checked, turned out to be original worth $1 



million.  Estate sought to rescind or recover some painting’s value.




Q:   Could the sale be rescinded or profits recovered from D?




H:   Under Restatement 154(b) a party is responsible for mistake when it 


forms contract knowing at time that it has limited information about the 


facts related to the mistake. 



R:    Restatement 154(c) says court may allocate the mistake to one party when 


it’s reasonable to do so.  Here, seller had opportunity to discover what it was 


selling, but didn’t.  Estate victim of its own folly.



6.
Renner v. Kehl   (Ariz. 1986)




F:   P agreed to buy land from D on shared belief that land was good for 



growing jojoba, which needs much water.  P bought land and did tests: turned 


out land no good.  P sued to rescind, recover expenses and down payment.




Q:    Is the contract voidable?  If so, what damages is P entitled to?




H:    Mutual mistake is acceptable basis for rescission: but absent fraud or 


misrepresentation, rescinding party may not recover consequential 



damages.  Proper award is restitution for P’s down payment and any value 


by which the land was enhanced less the fair rental value for time land was 


in P’s possession.




R:    Sole purpose of the contract, which both parties understood, was for P to 


grow crop.  Both parties made contract on belief water supplies were available. 




 Restatement §152, comment b.




--Party may recover any benefit conferred on other in form of restitution.  




Restatement §376.  Unjust benefit must be returned, even if attained honestly.




--Measure of enrichment is extent to which other party’s property has increased 


in value or his other interests advanced.  Restatement §371(b)



Thoughts from Class:




--Court doesn’t look Restatement §158(2), which allows reliance damages: 


where both parties equally responsible, no fairness in providing reliance.  




--It sometimes seems unfair if one party spends much more than other: but, not 


necessarily fair to impose that cost on other party.  Known problem in contract 


remedies: can’t split damages, or make case-specific award.




--No discussion of who assumed risk:




Perhaps buyer realized there might not be enough water—he tested for it after 


all; perhaps seller, since it was their land.  Maybe court thought it was a wash.



7.
Stees v. Leonard  (Minn. 1874)




F:   D agreed to construct building for P, based on detailed specs.  Tried 



building, but turned out foundation was quicksand.  D argued it could not 



perform, because circumstances unknown at the time it agreed to build. P sued 


for damages for money it had paid P and other expenses.




Q:  Could D be bound to its promise, given circumstances preventing 



performance unknown at the time it was made?




H:  If a person commits by contract to do something, it must literally be 


impossible to excuse performance; no hardship or hindrance, however 


extraordinary, can excuse performance that’s in any way possible.




R:   While the doctrine may seem unfair to contractors, it only holds them to 


what they themselves have agreed to do in the contract.




--No defense that D did what the specifications called for before collapse: D 


contracted to “erect the building.”




Thoughts from Class:




-- Not clear what a successful mistake argument would get D in this case: if he 


won, P would still get restitution damages, essentially what it asked for.



8.
Wood v. Boynton   (Wis. 1885)




F:    P sold a jewel to D.  At a time, neither knew what is was, D paid a dollar.  


Turned out to be diamond worth $700. P wanted to buy it back, with interest.




Q:   Did P have right to revoke, given the mistake made by both parties?




H:   For D. Only recovery when both parties mistaken as to  the very 



identity of the thing sold and delivered. 




Thoughts from Class:




--This is extremely rare.




--Example:  P and D go to farm, P says, I’ll sell you this horse named Secretariat 


for breeding.  Turns out to be another other horse.  Parties not mistaken as to the 


terms: it was the sale of that horse, but they thought horse was a different horse.



9.
Sherwood v. Walker  (Mich. 1887)




F:   D agreed to sell P cow of distinguished ancestry for $80, that both believed 


was barren.  Turned out, cow was pregnant, and worth $750-$1,000.  D refused 


to deliver it.




Q:   Did D have a right to rescind the contract, given parties’ mutual mistake?




H:   For P.  A deal may be rescinded, if the item sold turns out to be 



substantially different than what either party believed, ie. a mistake about 


the very nature of the thing.



R:   A barren cow is substantially different than a breeding one—it is not the 


type of cow the P intended to sell or P to buy.




Thoughts from Class:




--Seller not excused if a mistake about “a mere quality of the thing.”




--Alarming that law of mistake gets into apparently metaphysical tests, and 


things too difficult to determine or distinguish.




Would diamond pass this test?




--Yes: clearly diamond is very different in nature than a topaz.  Test seems less 


exclusive than Wood.




--DON’T DWELL TOO MUCH ON THESE TESTS: rules of mistake much 


weakened since this these cases.


G.
Unilateral mistake  Restatement §153, §154



1.
Traditionally hard to be excused where mistake is unilateral.



2.
In addition to requirements for mutual mistake must show: 




a.
Unconscionability   Restatement §153(a), or




(1)
This is a very, very tough standard.  Why?





(2)
Because there is a presumption with a unilateral mistake that you 




could have found out, and didn’t for some reason; in mutual 




mistake, assumes neither party could figure out the truth.




b.
That non-mistaken party knew or had reason to know that mistaken 



party was mistaken.  Restatement §153(b)




(1)
Remember fact that nonmistaken party knew other party was 




mistaken does 
not mean other party can void contract: must still 




ask if mistaken party bore risk of mistake.





(2).
When thinking if mistaken party bore risk of mistake, not enough 




to ask who meant for mistake—that’s obvious—party who knew 




about it. (ie. sale of oil bearing land). 





(3)
Why does it matter than nonmistaken person could have known 




other side was mistaken?   Because they could have told them 




and avoided the whole problem!





(4)
Identical to right of nondisclosure in misrepresentation. 





*
Asking if other party has right to trade on private 






knowledge when asking if suffering party bears risk.  Ask 





if information was expensive to attain, and other stuff.  






*
Some say base decision on social good of letting parties 





withhold information.




c.
Structural similarity between doctrines.  





(1)
Mistake: where one party bears the risk of the mistake (B will 




suffer because of A’s failure to tell him).





(2)
Misrepresentation (where A’s failure to tell B is not in keeping 




with requirement to act in good faith and fair dealing.)


H.
Impracticability / Frustration



1.
History of it: increasing liberality of discharge in face of unforeseen 



circumstances.  



2.
UCC 2-615 synthesizes both terms. 



3.
Restatement follows UCC doctrine in §261, §265 but keeps separate terms.



4.
Both terms come down to same thing: things turned out differently than 



expected, and the contract is no good for me anymore.


5.
Elements you must show:



1.
Mistaken assumption 



2.
Party seeking damages didn’t bear risk   (see mutual mistake)



3.
Performance is impracticable, or 




4.
Party’s purpose of entering contract is fundamentally eliminated.  



6.
Higher bar for recovery than mistake.  Even big increase in cost not enough 


for impracticability.



7.
Impracticability developed from impossibility.




1.
Was: it’s impossible for me to do what I promised to do it—I literally 



can’t do it.  




2.
Now: things much harder or more expensive for me than expected.




3.
Transatlantic Financing Corporation v. United States  (D.C. 1966)





F:    P contracted with U.S. to deliver wheat to Iran.  At the time of 



contract, P expected to travel via Suez Canal.  Egypt closed the Canal, 



which became the focus of big dispute.  P sued for cost of new route.





Q:   Could P recover for the added expense caused by the Canal closure?





H:   Need three elements for claim of impossibility: 1) unexpected 



contingency; 2) risk of unexpected occurrence not allocated to you 



by agreement or custom; 3) occurrence must render performance 



commercially impracticable.  Conditions 2 and 3 not met in this case.





R:    Test for impossibility based on balance of having contracts 




performed and avoiding senselessness when it’s not practical.





--First condition met: it can be assumed parties meant for delivery to take 



place via the usual and customary routes at time of contract.





--Second condition is key: just because they expect delivery via normal 



route, does not mean risk of delay allocated to U.S.  If anything, 




allocated to P who was more aware of commercial conditions and in 



better position to predict and insure against delay.





--Third provision: contract does not specifically insist on usual route 



being used—it’s only implied.  U.S. had right to insist on goods being 



sent to another country—clearly time was not pressing, and contract 



could be performed with a delay.  Goods were not perishable.  




Impracticability must include more than an unexpected added 




expense, which is all that happened here.





--Remedy for impossibility is nullification of contract: but P is seeking 



costs for a new contract.  They want to say it’s impossible, but then 



perform it and make a profit—not consistent with the doctrine.





 Thoughts from Class:





What difference does it make if they did or didn’t call government?





--If they didn’t tell them, it would be officious intermeddling.  had to 



find out what the government wanted before just doing it and seeking 



restitution.





--Using restitution, should ask for benefit conveyed, less contract price.




--Not a UCC case, extensive reference to UCC §2-615 by analogy:





Excuse by Failure of Presupposed Conditions.




--Theory generally that restitution not available when P has performed, 



and only needs to be paid: so, why wouldn’t that apply here?





Because they are seeking to avoid contract.  Once contract is out of 



picture restitution gets going.  In Algernon Blair, contract has not been 



avoided: looking for restitution, though there is contract still in force.



8.
Frustration: decreased benefit from performance of contract.  Not more 



expensive, but no longer of benefit.




a.
The Eugenia




F:  Company had a time charter: rented ship for a month.  Brought into 



canal, where it got stuck because of war.  Stuck there for three months, P 



tried to recover.   People who hired ship said their purpose in rented was 



frustrated since ship was stuck in canal because of war.





H:   No frustration.   P bore risk, made decision to send ship into 



canal, ship was stuck there, but they could have predicted that.



b.
Krell v. Henry (2 K.B. 740 (1903)




F:    D leased apt from P for two days, to see King’s coronation.  Found 



apt through ad placed by P, advertising space as a good viewing location.  



King got sick, and parade was postponed.  D had paid a down payment, 



but refused to pay the balance.





Q:   Was the change in parade route grounds for avoidig contract?





H:    If the very thing assumed by both parties to be the foundation 



of the contract becomes impossible, contract may be avoided.





R:    P advertising the space for the parade, and D renting only for the 



daytime, made the purpose of the exchange clear.





Thoughts from Class:





--P could still sit in apt and pay for it: this is frustration, not impract.





--“Very thing assumed by both parties to be the foundation of the 




contract” similar to “basic assumption” of the contract.





--What if D made significant alterations in preparation of the event?





Under restitution, get nothing, because it doesn’t enrich P.  





--How about reliance damages?  





Restatement §278-2: if a party has relied on the promise and justice 



requires, can award reliance damages.  But can’s split between parties.
XXVII.Unconscionability


A.
Unconscionability is a catch all where other excuses fail: bargain power seem to be 

related to duress, information to misrepresentation.


B.
Substantive unconscionability: about the process that you led to the terms.



(Court will rarely find just on this ground, since it does not look into fairness of 


bargains reached by parties on equal standing.)


C.
Procedural unconscionability: about the terms of the contract itself.


D.
Courts traditionally found nitpicky pays to construe language strictly and void 


contracts: this doctrine was intended to replace those machinations.


E.
Contract of adhesion: lots of boilerplate offered on take it or leave it basis.



1.
Not inherently suspect or presumptively unenforceable. But, sometimes a party 


may find that everyone if offering boilerplate on take it or leave it basis: they 


might have unconscionability issue.



2.
An alternative supplier/landlord, etc. viewed as alternative to negotiating.




O’Callaghan v. Waller & Beckwith Realty Co.  (Ill. 1958)



F:  P was injured walking across her building courtyard.  Blamed cracks in 


sidewalk.  Tried to sue building, but blocked by exculpatory clause barring 


personal injury suits against landlord.




Q:    Is contract clause invalid for reason of public policy?




H:   An exculpatory clause does not make an apartment leases 




unconscionable: the landlord tenant relationship should not be subject to 


judicial interference.  A housing shortage should not be grounds for 



invalidating a contract, when that principle might applied later. 




R:   P did not demonstrate that she couldn’t find other housing, or that she tried 


to negotiate.




--There are thousands of landlords competing with each other: not a 



monopolistic relationship of concern.




Thoughts from Class:




--Court’s problem would have been in there was no alternative to this contract: 


didn’t believe P faced that situation.


3.
Adhesion: concern is with doctrine of assent, when you have standard 



forms, and parties don’t always read them.  Traditional assent: bound to 



whatever you signed so long as you had notice of terms in the document.  


4.
Restatement §211—followed in Arizona (similar CA) think of 




this in different way: 




a.
If you sign form, you’re bound to everything in it, whether or not you 



read it or had reasonable notice of term.  Restatement §211(1)



b.
You not bound if other side had reason to know that it was a deal breaker 



for you  (ie. you wouldn’t have signed had you known about it).





Restatement §211(3)




c.
Won’t be worse off if you are especially good at reading contracts: still 



interpreted as if you were a normal person.   Restatement §211(2)



d.
Modifies traditional doctrine of assent for standard form contracts.  



Notice requirement less important—says traditional assent doctrine not 



up to the task of standard form contracts.  




e.
Graham v. Scissor-Tail  (CA. 1990)




F:   P, a concert promoter, and D, corporation representing performer 



agreed to deal using boiler plate language.  Contract provided for 




disputes to be settled by arbitration.  Parties had disagreement, and P 



claimed contract was of adhesion, and arbitration clause unconscionable.





H:   Adhesion contracts not enforceable if: 1) terms do not fall 




within reasonable expectations of weaker or adhering party;  2) 



terms fall within expectations of the parties, but unduly oppressive 



or unconscionable.  Here, P had notice of term, but it was 




unconscionable by appointing an arbitrator biased to stronger party.




R:  No party to music industry able to negotiate change in union’s 




contract.  P—however, prominent—had no choice but to go along.




F.
What does notice mean?   



1.
Decision in Klar: you didn’t think there would be terms.  




Klar v. H&M Parcel Room, Inc  (N.Y. 1947)




F:    P left parcel in coat room: came to get it, someone else had taken it.  Check 


tag limited recovery to max of $25: P said value of item was $1,000.  




Q:    Did P assent to the terms on the coat tag?




H:    P assumed the tag was for the purposes of identifying his parcel: D did 


not provide adequate notice of presence of a contract.  P cannot be found to 


have assented.


2.
It’s as if someone gives you document, with terms on front that you sign, and it 


turns out there are terms on back, you aren’t bound to them if you didn’t know 


they were there.  




(Under §211, might need to be bound: Arizona hasn’t addressed direct conflict.)


G.
UCC §2-302 ; Restatement §208


1.
Remedy for unconscionability: releases you from further duties under the 



contract.  No further remedial consequences—can’t get restitution. 



2.
Can’t have contract undone: if you’ve performed you’re screwed.  Why?  



Comes from equitable tradition of no SP for unconscionable contracts.



3.
Courts will find unconscionability in business deals, but not if both parties are 


big corporations with equal power.  (Sometimes inequality in franchise deals.)


4.
Jones v. Star Credit (N.Y.Sup.Ct. 1969) 



F:   P, a welfare recipient, purchased a freezer from D for over $1,234.80, that 


was worth only $300.  After P paid $619.88, D sued for the remainder.




Q:   Was the contract unconscionable?  




H:    A price term may be a significant factor in finding unconscionability.  


Must also consider the resources of the buyer, as known to the seller.



R:   A price term is a key part of a contract, and a sign of its fairness. 




--Not just a mathematical formula to determine fairness—must look at buyer 


and circumstances (ie. resources, knowledge of math).




Thoughts from Class:




--Nothing wrong with process here, but paid too much.


5.
Williams v. Walker-Thomas Furniture Co.  (D.C. Cir. 1965)



F:  P bought furniture from store on credit.  Contract said payments for any 


items would apply to all—you could never own anything outright if you kept 


buying more.  P couldn’t pay for one item, and store tried to repossess all.




Q:  Was clause unconscionable and contract invalid?




H:  Unconscionability is the absence of meaningful choice on the part of 


one of the parties, together with contract terms which are unreasonably 


favorable to other party.  Meaningful choice can be negated by a gross 


inequality of bargaining power and a lack of knowledge about the terms of 


a contract.



R:   Important how contract entered into: did each party have opportunity to 


understand the terms?  Were terms hidden?




--Where a party with little bargaining power signs an unreasonable contract 


where he has little knowledge of its content, did not give consent to all terms.




--Must look in light of the circumstances in which contract was made.  No easy 


test.  Corbin said: “so extreme as to appear unconscionable according to the 


more and business practices of the time and place.”




D:   Court should be more cautious—many poor clients need things on credit.
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