Contracts Outline (Fall 2003 Murphy)

I. LEGAL BASES FOR ENFORCEABILITY

A. BARGAIN THEORY

1. Valid Bargain (Restatement §71)
Valid consideration: performance or return promise must be bargained for:
a. “Bargained for” ( Mutual Inducement
i. Something sought by promisor
ii. Given by promisee in exchange for the promise

b. Bargain requires a promise and something done in return by promisee:

i. Return Promise

ii. Performance/Forbearance

2. Benefit/Detriment Rule (precursor to Bargain Theory)
a. “Bargain” was not required:  Consideration equaled either/or:

i. Benefit to the promisor (unjust enrichment)

ii. Detriment to the promisee (reasonable reliance)

b. Bargain theory is a more restrictive rule: Many cases where there is overlap between bargain theory and B/D rule

i. Example: Hamer v. Sidway: 

1. Nephew’s forbearance of legal right = detriment

2. Alternately, bargain: uncle derives significant benefit from his nephew leading a healthy life and the nephew gets money out of it)

ii. Bargain theory typically be more restrictive

1. Kirky v. Kirksy: relative told widow to sell her house and come see him and he would give her a place to stay.  

a. Selling of a house and moving was a detriment, but there was no bargain! (relative not seeking the company of the woman…just doing a nice thing;  Moving was simply a condition of his being able to help!

c. Problem with Benefit/Detriment Rule: Purely executory contracts 
d. In some states: need a bargain + either a benefit to promisor or a detriment to the promisee
i. Restatement §79 explicitly repudiates this approach:  If there is consideration (Bargain), no additional benefit/detriment is required!

3. Bargain Requires Mutual Seeking!

a. Mutuality of obligation not required! (Restatement §79)
i. If bargain is real, court will not look at fairness of exchange or equality of exchange for purposes of consideration doctrine! (may be a factor in Unconscionability)
1. King County v. Taxpayers of King County (p. 33) – Stadium for team, profit sharing (nominal), and nominal rent ruled not sham 

ii. BUT may not be a peppercorn (“mere pretense”)

1. Fischer v. Union Trust – dollar given to father-in-law for land is not consideration because dollar not reason he did what he did
iii. Unilateral vs. Bilateral Contract

1. Unilateral K: all promisee gives in return is act or forbearance

a. Lacks mutual obligation, but still fall squarely within bargain theory!

b. Mutual Seeking is required!
i. Must be possible for trier of fact to conclude that there was mutual inducement:

ii. Analysis

1. Look for one reason on either side

2. Doesn’t have to be the only reason

a. Holmes: may paint portrait for $500…chief motive may be fame, but still did it in part for the $500.

3. Needn’t be a sufficient reason (doesn’t have to be strong enough on its own)

4. Needn’t be a necessary reason (without which, the party would not have been moved)

iii. Purely gratuitous gifts will not be enforceable under bargain theory (may be enforceable under Promissory Estoppel if actually relied upon)
c. Past consideration cannot be the basis of a bargain

i. Nobody could reasonably seek something they have already received

ii. Feinberg v. Pfeiffer Co: woman promised a pension in consideration of her past dedication and service to the company

1. Not enforceable under bargain theory!

2. Feinberg was under no obligation to stay at the company!

3. Might say the company offered the pension as a sign to other employees to get them to stay?

a. Test not just whether there was a reason for doing something; has to plausibly be the reason for the bargain
b. Can have bargain in 3rd party structure, but must show that 3rd party was induced by promise

c. Restatement §71(4): Return promise may be given to promisor or some other person, may be given by promisee or some other person
d. Awareness: Must be aware of other party’s promise in order for there to be consideration (otherwise, no mutual seeking is possible)
i. Broadnax v. Ledbetter, can’t collect on reward if you don’t know about it

1. Service rendered must be given in exchange for other party’s promise; Can’t be given in exchange if not aware of promise

2. Promise must induce performance

e. Consideration in at-will employment situation
i. CAB, Inc. v. Ingram: employees signed non-compete covenants shortly after they began employment.

1. Covenants are enforceable even if employment is at-will

2. Plausible bargain: seeking a “reasonable” length of employment, even though technically can be fired at any time

a. Employee: gets “non-firing”

b. Employer: gets the covenant

3. It is the subsequent partial performance (employment for a reasonable time period) that makes the bargain plausible
4. Can be thought of as a unilateral contract?

4. Promise may not be Illusory

a. Illusory promises: fulfillment is left totally up to the discretion of the promisor, promises reserving to the promisor the power to determine performance.

i. Strong v. Sheffield: ( seeking to enforce wife’s (W) promise to pay husband’s (H) debt.  Two potential interpretations:

1. Unilateral: W could have been seeking only performance (forbearance), not promise of forbearance (Did forbear for 2 years)
2. Bilateral: ( promised to forbear on H and W promised to pay (
a. Court takes a strong interpretive stand here and believes that the facts strongly favor this interpretation (she cared about the promise!) ( must be bilateral!

b. Therefore, unenforceable: Illusory Promise.  He’s not really giving anything up!

b. Promises that may at first seem illusory can be enforceable when court reads in a “good faith” element to the promise.

i. “Satisfaction” Clause: Mattei v. Hopper: Land developer contracted to purchase lot, and agreed to “consummate the purchase…subject to…obtaining leases satisfactory to the purchaser.

1. Promisor’s duty to exercise his judgment in good faith represents adequate consideration, such that “Satisfaction” clause not illusory
2. Not just an arbitrary standard: ( actually went out to find satisfactory leases!
ii. Output/Requirement K’s: Eastern  v. Gulf Oil: Gulf locked into a very unfavorable deal.  Gulf says they don’t have to sell any oil b/c P isn’t asking for a specific amount of oil…they didn’t promise anything in return

1. Such a contract is not illusory: Party who determines quantity “required” must continue business operations in “good faith”

2. This makes the required quantity reasonably foreseeable to the provider
3. U.C.C. § 2-306(1): as long as requirements or output are in good faith, implicitly, contract is not illusory.

a. E.g., bad faith: requirement goes up considerably so that they take extra and profit from it

b. Requirement is for ongoing business operations (they are on the hook for a reasonably estimated amount…as judged by ongoing business operations or any other estimate provided for in contract)
iii. Exclusive agency: Wood v. Lucy, Lady Duff: P gets the exclusive rights to D’s name.  She uses her name without him.
1. No express guaranty that Wood would seek out indorsements
2. “Implied in fact” promise to follow through in “good faith” on his obligation (Wood explicitly promised her half the profits, and to give monthly updates and accounting)
3. Also, they are both businesspeople (not naïve): why enter into the contract if you don’t think other person will perform?

5. Limits on Enforceability

a. Public Policy

i. Restatement §74: forbearance from bringing a legal claim that turns out to be invalid will not be valid consideration unless:

1. Claim was doubtful/uncertain (due to facts or law)

2. Forbearing party really believed the claim was valid (brought in good faith)

a. Example: Not bringing paternity suit (Fiege v. Boehm)

b. Rationale: General interest in encouraging parties to settle disputes on their own. If claims were asserted in good faith, with a reasonable belief in the truth of the claim, and settled accordingly, the settlements should be binding. 
ii. Courts may not enforce overly broad non-compete covenants (CAB)
iii. Pre-existing legal duty rule
b. Intention not to enter legal relations (see Formation)
c. Statute of Frauds: (see Section V) 
B. PROMISSORY ESTOPPEL

1. Requirements for Estoppel (Restatement §90)

a. Promise that the promisor should reasonably expect to induce reliance
b. Actual Reliance

c. Injustice can be avoided only by enforcing the promise

i. Whether any relief at all will be granted, may depend on the reasonableness of promisee’s reliance, etc.
ii. Note: Occasionally, no damages awarded at all

d. Remedy may be limited in the interest of justice

i. Even where some relief may be granted, still leaves open the question of damages (Leaves a lot of discretion to court)
ii. Expectations damages are still the standard remedy
1. In some states, reliance damages are awarded as standard

2. Where expectation damages >> reliance damages, may typically award reliance damages (may depend on court’s view of the purpose of the doctrine)

2. Elements for Estoppel to be awarded (Cases)
a. Find the promise!! (promise vs. statement of fact)
i. Promise requires something that seems like a commitment (more than just a statement of fact)
1. Example: House next to empty lot: A seeks to buy lot from B.  B asks if A plans to build a gas station.  A says “I intend to build a house” ( not a promise!  Just statement of fact.
ii. D&G Stout, Inc. v. Bacardi: During (’s negotiations to sell its business, ( promised it would remain (’s supplier.  In reliance on promise, ( chose not to sell.  ( then withdrew as supplier, leaving ( in the lurch with no bargaining power (lost deal on the table)

1. Bacardi reasonably could have foreseen the result of their breaking promise ((’s collapse and loss of leverage)
2. Rule: Even at-will contract promises can be enforced through promissory estoppel, as long as damages are limited to a reliance rather than an expectation award

a.  Note: Expectation damages were $0 b/c (’s relationship with ( was at-will and could be terminated at any time (no right to expect future profits from the relationship)

3. Counter: Might interpret Bacardi’s statement not to withdraw as supplier as merely a statement of fact (no intention to withdraw, but could) ( wouldn’t be reasonable to rely

a. However, Said it emphatically multiple times

i. Knew the situation

ii. Gave assurance up to the last day

iii. Sometimes it’s appropriate to find a promise despite very little express language

1. Implied in fact promise

2. Technique of finding such promises very important in cases where D alleges that the promise the P made was illusory and thus there was no bargain (Lady Duff)

3. Also important in domain of firm offers

b. Reliance must be reasonably foreseeable to the promisor

i. Ricketts v. Scothorn: Grandfather promised his granddaughter money and she quit her job in reliance on the promise

1. Grandfather specifically said none of his granddaughters should work ( reasonably foreseeable for her to quit job
2. Would be unjust not to enforce a promise on which she detrimentally relied
c. Injustice avoided only by enforcement 

i. Remedy may be limited as justice requires

1. Example (Lottery): A says he’s going to deli.  B asks him to pick up a lottery ticket.  B says he was going to do it himself.  A says he’ll do it, but doesn’t

a. Expectation and reliance: winnings

b. But would that be just?  Huge loss for a completely disproportionate ex ante expectation in a non-commercial setting

2. Expectation damages are standard, but if unjust (e.g., expectation greatly exceeds reliance or are hard to measure), court may award reliance, or nothing at all!

ii. Court must balance the equities of the situation to prevent injustice

1. Cohen v. Cowles Media: ( gave reporter tip on a story, and reporter promised not to reveal the source.  Editor overruled and quote was published with source.  ( fired.
a. Compare equities: Newspapers still could have published a story, but Cohen is out of a job! ( enforce promise to prevent injustice
d. Actual Reliance

i. Feinberg v. Pfeiffer Co: quit her job in reliance on the pension!
ii. Exception to actual reliance:  Marriage settlements and charitable subscriptions
1. Evidentiary Assumption that reliance will occur

2. Plausible rationales:

a. Hard to prove reliance in these cases

b. Hard to be precise in the way they rely
e. Remedy limited as justice requires

i. Example: Reliance in an at-will relationship (See Bacardi)

1. When you make a promise of employment, you can reasonably expect some reliance on that promise, even if you may fire the employee at any time!

2. Example: employment relationship

a. At-will so can’t expect to rely on lost wages!

b. However, can expect reliance on certain costs prior to employment in preparation for employment (e.g., moving expenses)

3. Questionable whether it’s reasonable to rely, but might say there really are some expectation damages

a. We don’t know what expectation damages are but we can expect that promisee would at least be able to recoup its expenditures

b. Reliance damages are next-best alternative

C. ENFORCEMENT WITHOUT CONSIDERATION
1. Intersection of Bargain Theory and PE covers most promises

a. Bargain PLUS PE: Tells us which promises are enforceable straightforward 
b. Only type of promise that is NOT legally enforceable are purely gratuitous promises that have not been relied on

2. Enforcement of gratuitous promises
a. Seals (see discussion of formal rules Section III.B.2)
i. Acceptable in some state, but law varies enormously 
ii. Rationale: treats consideration as an evidentiary doctrine! (Seal performs the function just as well)
b. Can remove technical legal bar to enforcement

i. Promise to pay debt after statute of limitations still enforceable even without consideration (Restatement §82)

1. antecedent contractual debt

2. quasi-contractual debt

ii. Usually requires a writing (evidentiary rule?)
iii. Limited to what was actually later promised!

c. Benefit to promisor already conferred (Restatement §86)

i. Fail under bargain theory ( Allowed on unjust enrichment theory
1. Later  promise creates a rebuttable presumption of non-gratuitousness
a. Subsequent promise serves evidentiary function 

b. Promise gives actual value to the benefit conferred

c. Protects those upon whom benefit was unwantedly thrust and   Protects against false claims, stale claims, etc.
ii. Webb v. McGowan: ( injured in attempt to save his employer’s life.  In consideration for the act, employer promised to pay him $30/mo for life.  Employer died, estate refused to continue to pay
1. Court says past consideration is allowable in cases of a moral obligation where there is a definite and substantial material benefit to the promisor (e.g., life saved).

a. Problem: views differ on morality; hard to measure
b. Preferred rationale is one of restitution
2. Seems like the benefit previously conveyed is doing the evidentiary work here

3. Firm Offers: Meeting of enforceability with formation theory
a. Firm offer is an offer + a promise, express or implied to hold the offer open for a certain period of time

b. Once you think you have a firm offer, must determine whether it’s enforceable ( then becomes option contract – must determine whether firm offer was:
i. Bargained for (§71) 
ii. Other ways (formal/reliance)
1. §87: Option contract
a. (1)(a) in writing and signed by offeror, recites purported consideration, and proposes exhange on fair terms within a reasonable time (formal rule)

b. (2) if offer relied on (substantial nature) prior to acceptance and enforcement necessary to avoid injustice (substantive rule)
2. UCC §2-205: Firm Offers An offer by a merchant to buy or sell in a signed writing which expressly included assurances that it would be held open, is not revocable for lack of consideration, during the expressly stated time or for a reasonable amount of time if not expressly stated

a. Note: Economic scholars dubious of consideration being required for firm offers (why make the offer if they weren’t getting something out it)

c. Note: Rejection of an enforceable firm offer does not kill the enforceability (e.g., Toys v. Burlington)
E. Restitution (Implied-in-law Contracts)

1. Requirements

a. P conveyed a benefit to D

b. Benefit unjustly enriched the recipient
i. P can’t be an “officious intermeddler” (No one should be forced to repay benefits that were “forced” on them)
c. P didn’t convey benefit gratuitously (No restitution for benefits voluntarily conferred), except where:

i. Undue burden on the person conferring the benefit

ii. Benefit rendered in a professional capacity (e.g., doctor or ambulance)

d. Benefit conveyed is measurable
2. Distinct ground for recovery (distinct from contract)

a. Implied in law K is not a contract!!  It’s a Legal Fiction.

i. Not making any claim about what parties thought

1. Independent of how they understood their relationship, court will apply the doctrine of Restitution

ii. Still, where you would have expected there to be a contract, it will be easier to fulfill requirements 2-4 for restitution (i.e., had the course of events been different)

iii. Cotnam v. Wisdom: ( performed a difficult operation to save life of accident victim, but failed (Never regained consciousness).  Dr. sued to recover expenses for services rendered

1. When medical services are rendered in good faith, to a person incapable of assenting to them, the expenses for those services are recoverable under the rule of implied contracts or quasi contracts
2. Implied contract ( services of this sort are only provided, generally, with an expectation of compensation.
a. Special considerations for professional services or extraordinary efforts – should be compensated.
b. Rationale: Want to encourage doctors to voluntarily help others
b. Party has to seek restitution from parties with whom there is (or would be) a direct contractual relationship 
i. Callano v. Oakwood Park Homes: ( contracted with home buyer to plant shrubbery on his new home, but buyer died before paying.  Developer, took the house back and sold it. ( claims developer was unjustly enriched by the shrubbery and sues for restitution.

1. Must show that P expected remuneration directly from (.

2. May not employ legal fiction of quasi contract to “substitute one promisor or debtor for another.”

3. Restitution is a last-resort action: ( must first look to estate of home buyer for recovery! (turns out estate was bankrupt and that’s why he brought this action instead)

ii. Paschall v. Dozier: may seek compensation from B when all other avenues to seek compensation have been exhausted…still, only a fallback option.

c. Family Promises: Typically, there is no restitution available for usual and incidental activities conducted within the marital relationship
i. Pyeatte v. Pyeatte: Wife agrees to support husband through law school for return promise of support for grad school. Husband sues for divorce and wife sues for expected tuition.
1. Agreement between spouses involving extraordinary or unilateral effort by one spouse inuring solely to the benefit the other by the time of dissolution  ( may grant restitution
2. Restitution typically not applied in marriage b/c assumed that routine services of marriage are gratuitous
3. Remedy

a. Two ways to measure damages

i. Reasonable value to D of services rendered by P.

ii. Extent to which D is enriched

1. Asks: What you would have had to pay to get the benefit you got?

2. Looks at position of defendant

b. In cases where P provided service such as medical attention, that was not guaranteed to benefit the D, appropriate measure of benefit conveyed is not the actual benefit but rather what the service would have cost the defendant (cost avoided measure of damages)

i. Non-professionals who render assistance typically won’t be compensated (gratuitous)

1. Rationale: Can’t accurately measure the cost of the benefit?

2. Webb v. McGowin: non-professional rescuer…it’s only the subsequent promise that moves this into the realm of restitution.(gives value to the act)
c. Note: remember this isn’t a real contract!  Will affect amount recoverable
i. Cotnam v. Wisdom: doctor may not increase fee in relation to patient’s ability to pay even if that is his standard practice (this wasn’t a real contract!!  Patient had no choice)

II. THEORY OF ENFORCEABILITY

A. PRIORITY OF ENFORCEMENT
Priority among enforcement grounds
1. Considerable overlap between the doctrines

a. Only class of K enforceable under §71 that is not also enforceable under §90 is the purely executory contract (Exchange of promises, but no performance or reliance)
2. Bargain theory still highly preferred to rank bargain theory as:

a. Always see if you can find a bargain (still the most firmly established doctrine)

b. See if you can find PE argument

i. Gives court a lot of discretion to limit the remedy

ii. Bargain theory is better basis to get the greatest damages

iii. Sometimes, there’s a bargain, but you’re better off going with PE

1. Example: Stout v. Bacardi (Bargain: maybe Bacardi was seeking Stout’s non-selling of business)

a. No expectation damages or incalculable damages

b. Preferable to go after reliance damages (loss of prior deal to sell)

c. Try anything else that might have a chance

B. UNDERLYING PURPOSE OF CONTRACT LAW

1. Theories of Contractual Liability
Can ask from a top-down perspective: Why do we have contract law?
a. Social good – contract law promotes the social good by enabling mutually beneficial exchanges [utilitarian view]

b. Moralistic theory – contract law should enforce moral obligations

c. Detrimental reliance – contract law should compensate people for wrongs done to them

d. Unjust enrichment – contract law should allow people to “get back” what they should get

2. Form vs. Substance

Legal rules may be interpreted in one of three ways:
a. Strict Form (e.g., Seal), which serves three functions:
i. Lends a cautionary quality to one’s promises: promisor must have considered the promise if he went through all the trouble of writing it down and sealing it (don’t just do that casually)
ii. Evidentiary function proving contract existed (harder to forge than a signature)

iii. Channeling function – if you know when there’s a seal, it’s enforceable, end of story…then you know what your obligations are and there’s no question…formalism is a channel for legally enforceable statement of intent

b. Evidentiary rule of thumb (still formal rule, but not strictly so)
i. Pillans and Rose v. Van Mierop: Lord Mansfield’s rejection of consideration doctrine as a substantive rule

1. Mansfield says that bargains have evidentiary significance, not substantive ( can “look behind” bargain: if no bargain but other evidence of promise, should be enforceable (Note: many scholars now think that Mansfield was right)

2. Distinction particularly in the mercantile situation?
a. Rationale: Formal rules biased toward those who are aware of the law: might say merchants are more sophisticated contracting parties.

ii. Promissory Estoppel may also be interpreted as an evidentiary doctrine rather than a substantive rule

1. Substantive Interpretation: compensate detrimental reliance

2. However, main damage is expectation and not reliance damages (incongruous)
3. Might only require reliance as evidence that promise was made

4. Reasonable expectation of reliance on part of promisor might have to do with the cautionary function of forms

iii. By treating a rule as an evidentiary rule of thumb, you lose the channeling function of the formal rule!
c. Substantive Rule: (e.g., Restatement §71)
i. The restatement rejects an interpretation of consideration as merely evidentiary by virtue of the fact that it rejects peppercorns and sham bargains
1. Restatement suggests there is something less worthy about a promise where nothing is given in exchange!
2. Underlying theory of contract law will influence your position: We now believe it may be economically beneficial to enforce gratuitous promises (Might cause us to side with Mansfied?)

a. If A can make a binding promise to B, it will increase the NPV of the promise from B’s perspective at no cost to A (B will be assured that A won’t breach)

b. Otherwise, A would have to either increase value of promise or provide value of promise in one lump sum instead of over time

c. Non-enforceability biases transfers excessively toward immediacy.
III. CONTRACT FORMATION
A. ASSENT AND INTENT TO ENTER INTO LEGAL RELATIONS

1. Assent (Intent to have an agreement)
a. Mutual assent to contract is the essential

i. Manifestation of assent is required from both parties.

ii. Need some indication of a “meeting of the minds”

b. Standard Approach: Objective Test
i. TEST: What would a reasonable person, standing in the place of the respective parties, understand the acts/words/etc to mean?

1. Look to ordinary meaning of words + the context

2. Words alone are not dispositive

a. Can make an offer without saying “I offer”

b. Can fail to make an offer despite words “I offer”

ii. What is the most plausible interpretation of the parties’ behavior considering the linguistic and other circumstances?

1. Lucy v. Zehmer: Contract to sell Zehmer’s farm written in a bar – dispute about whether the offer was accepted in jest.
a. Valid contract!

b. If actions indicate that it is a real business deal, and the other party believes so, the promise is binding (renegotiated, wrote it down, etc.)

c. Exception: When offeree has reason to know the offeror has made a mistake ( Subjective Intent
i. In that case, look behind objective meanings to subjective intent
1. Where offeree knows there’s an unreasonable meaning attached to speaker’s words, HE becomes in the best position to prevent the mistake

2. Issue: Who’s in best position to avoid mistake most cheaply?

ii. Can’t be bound by promise if it is insufficiently serious to indicate the promisor’s intent to be bound (not just the words but the context and other factors!)
1. May sometimes imply jesting and bluffing by the price attached to an agreement 

a. Can’t snap up an offer that’s too good to be true

b. Example: Buying a $15 watch for $300

c. Leonard v. Pepsico: an offer to sell a harrier jet for $700k when it plainly costs $23M).

2. Intent to enter into legal relations (agreement has legal ramifications)
a. Objective account based on pragmatic reasons ( still prefer to reference people’s intentions where possible

b. English Rule: presumes that parties DO NOT intend to be bound by legal relations; Parties must specifically manifest INTENT to be bound
c. US Rule of intent to enter legal relations (Restatement §21)

i. Presumes that parties DO intend to be bound by legal relations 
ii. Still, manifestation of INTENT NOT to be bound may serve to prevent formation of the contract!
d. Comparison

i. UK: “hands off rule” sees contract law as a machine you can hook yourself into if you so choose (available if you want it).

ii. US: contract law will enforce whether or not you wanted to, so long as you choose that you don’t want it to.

1. Presumption is favorable to finding agreements

2. US errs on the side of freedom TO contract, rather than freedom FROM contract

3. US rule protects the interests of the less legally knowledgeable…contract law is a good thing rather than a burden

iii. Note: differences only come up in a non-commercial setting (UK rule presumes an intent to enter into legal relations in the business setting)

B. OFFER

1. Offer Defined
a. Offer: (Restatement §24): Statement that can be interpreted to have left nothing for further negotiations, interpreted to mean “all need is your acceptance” 

b. Power of the Offeror:  Offeror determines the final terms of the offer.

i. The type of acceptance required – an offeror may prescribe the manner of acceptance, and acceptance in that manner will bind the offeror. 

ii. The type of notification required by the designated acceptance

iii. And the amount of time the offer will stay open.

2. Offer Must Be Fully Ripe (Not invitation to negotiate further)

a. Must be more than mere invitation for negotiation (Will the words “I accept” create a contract?)

i. Owen v. Tunison: “Will you sell me land for $6000?”  D responded that he wouldn’t sell unless he got $16000.  
1. D’s response isn’t an offer!!  More of a general opening of negotiations rather than an intent to sell.

2. D only expressing a general statement of frame of mind

ii. Harvey v. Facey: P sent telegraph to D inquiring about land: “will you sell?  Telegraph lowest price – answer paid.”  D replied that lowest price was 900 pounds.  P says they agree to buy.

1. Ct. says no binding contract: 2 separate questions!!

2. Facey’s statement of lowest price was not an offer, just a statement of fact

b. Quotes/Advertisements are generally only invitations to make an offer!

i. Rationale: Allocation of risk of demand: protecting the seller in case there is not enough stock on hand to meet demand.  

1. Other ways to deal with this: French law assumes that “first come, first served” is implied in any ad
2. Hypo: price on a $2k suit for $500.  Customer offers $500, and store refuses…that’s ok!  Wasn’t an offer!

ii. Exceptions to the rule (each case will turn on the specific facts)

1. Additional language added to quote may make it an offer
a. Fairmont Glass Works: Expression “for immediate acceptance” in connection with P’s original letter (requesting price for sale) indicates an actual offer to sell

2. Where Ad is clear, definite and explicit offer with nothing left open to interpretation 

a. Lefkowitz v. Surplus Store: Advertisement for scarves said “first come, first served.” 
b. Where ad is definite so as to create an offer, D can’t modify offer after acceptance (tried to add house rule that offer was only for women )

3. Definiteness

a. Criteria for Enforceability

i. Consideration asks is this the kind of promise the law should enforce, while Indefiniteness asks, is this the kind of promise we really can enforce
ii. Common law and UCC Agree: to be enforceable, court must be able to figure out when there’s a breach & what remedy would be

b. Determining if there’s an agreement in the first place

i. UCC 2-204(3)  even if contract is missing one or more terms, contract will not fail for indefiniteness, so long as:

1. Parties have intended to contract

2. There is reasonably certain basis for a remedy

ii. Common Law: Two Different Views (somewhat in tension)
1. Cannot be accepted so as to form a contract unless terms of contract are reasonably certain  (Restatement §33)

a. Court must assess on basis of express and implied-in fact terms of the agreement

b. Terms sufficiently definite to create agreement or there’s no agreement!

c. Less common view, though still the traditional view

2. Fact that one or more terms are left open, still may be an offer and acceptance ( court may fill in terms 

a. Court may supplement terms of agreement with additional terms (Restatement §204) which will prevent it from being nullified for indefiniteness

b. Terms must be considered reasonable to both parties

c. Toys v. Burlington: D gave option to P for lease extension, where rent would be renegotiated at the time to prevailing rate within mall.  P decided to renew, but they couldn’t agree on price.  D rented to someone else and P sued for breach.

i. Where price left out, court holds that option contract is valid and not too indefinite!

ii. Note: if this were sales case, UCC §2-305 would apply: price term may be left open to be filled in by reasonable price

iii. Difference in the two views

1. First view: court can’t supply term if no evidence of the term manifested by the parties’ words or intentions.  Content determined only by the parties!

2. Second view: Court can help out even without intention by parties to assent

iv. Courts are willing to enforce “agreements to agree” within limits

1. Where a term is left open for negotiation by the parties, so long as the rest of the agreement provides sufficient context for a reasonably focused negotiation, courts will enforce a duty to negotiate (See Toys v. Burlington, Channel Home)
2. Oglebay v. Armco: Shipping agreement: Primary and secondary pricing mechanisms in contract broke down and parties couldn’t agree on a new fair price!

a. Court says contract will not fail for indefiniteness

i. 2 parties have a long relationship

ii. Parties intended to be bound (joint ventures, Oglebay’s capital improvements)

iii. Agreement to negotiate a reasonable price is enforceable!!  Enforce agreement to agree!  (recent development)

b. Note: court grants specific performance instead of damages because length of contract and state of steel industry makes expectation damages too difficult to determine

v. Output/Requirement Contracts

1. U.C.C. § 2-306(1): as long as requirements or output are in good faith and implicitly contract is not too indefinite 
4. Revocation

a. Offer can be revoked at any time prior to acceptance
i. Kastorff: Contractor forgot to include something in his bid.  Ends up being off by about $9k.  Lowest bid by $11k.

1. S. Ct. seems to interpret acceptance as coming after Kasroff alerted school to the mistake.  School knew the error before the acceptance given (written notification)

2. If they knew about mistake before acceptance, not enforceable

a. Subjectively knew that he didn’t mean to say it (like Lucy v. Zehmer)

b. Can’t take an offer you know is too good to be true

c. If offerree doesn’t know about mistake before acceptance, than offeror is in best position to know about error and then should be bound
ii. Offeree loses power to accept once offer revoked (Restatement §42)

b. Revocation can be indirect – if you know (expressly or indirectly) that offeror has done something inconsistent with the offer, then offer revoked/ offeree’s power of acceptance terminated (Restatement §43)
i. Dickenson v. Dodds – although firm offer from Dodds not enforceable, since Dickenson knows about Dodds’s deal with Allen, cannot then accept offer, indirect revocation

1. Hypo: Dickinson didn’t know Seller had sold to someone else and tells Dodds that he accepts (i.e., Dickinson is first to speak)…would be good acceptance.  Dodds would have contractual liability to Dickinson.

ii. Rationale: why not just make offeror revoke?

1. Gives offeror more flexibility

2. Offeror gains and if offeree knows, he isn’t losing anything

3. Offeror never said offeree’s entitled to rely…every moment he deliberates, he does so at his own peril.

c. Firm offers: so long as promise contained within them is enforceable then become option K and is irrevocable according to the terms of the promise
i. Rejection of a firm offer does not kill the offer!  Remains open until lapse of specified time period (e.g., Toys v. Burlington)

5. Lapse

a. Offer may lapse if not accepted or revoked, after a reasonable time (Restatement §41) as determined by the facts of the situation

i. Reasonable time may vary based on the situation (e.g., if price of goods fluctuates a lot, reasonable time might be shorter)

ii. Akers v. J.B. Sedberry: ordinarily an offer made by one person to another in a face to face conversation is in effect only as long as the conversation lasts.

iii. Loring v. City of Boston: Reward announced in newspaper.  Almost 4 years later, relying on the reward, P catches an arsonist and demands the reward.  

1. 4 years later not a reasonable time to still accept the offer

2. Proximate reasons for the offer (rash of arson) had disappeared, and city officials had likely forgotten it
b. UCC vs. Restatement:

i. UCC §2-206: Looser language, but also more formalistic:  Offer invites acceptance by any reasonable manner, though if not notified in a reasonable time then can treat offer as lapsed

ii. Restatement §54(2): doesn’t lapse so long as offeree makes reasonable effort at notification

C. ACCEPTANCE

1. Offer may invite acceptance by various forms
a. General

i. Restatement §30: must accept in manner specified by contract

ii. However: Restatement §32: in case of doubt, offer invites acceptance by return promise OR by rendering the performance

iii. Offeror still is the master of the offer and can proscribe manner and time of acceptance, if he so chooses.

iv. Moment of acceptance: don’t need to know the precise moment, but just the sufficient existence of an acceptance (Restatement §22(2))

b. Acceptance need not restate the terms of the offer nor must it include the words “I Accept” in order to be effective

i. Only question is whether manner of acceptance manifest’s the offeree’s intention to enter into an agreement

ii. No privileged form of words required!

c. Where offer invites acceptance by return promise
i. Promissory acceptance requires seasonable notice (Restatement §56)

1. As long as acceptance is given seasonably, offeror is bound as soon as acceptance is given, even if not yet received

a. Example: send letter of intent…bound as soon as put in the mail

2. If offer dispenses with notice requirement, and if offeree intends to accept, even without notice by offeree, K will be formed

a. International Filter CO. v. Conroe Gin, Ice & Light: no communication of notification is needed if offeror states or implies that no acceptance communication is needed 
b. Notice allows offeror to arrange his affairs accordingly, but where offeror waives requirement, our real worry is the offeree

c. Don’t want offerors to unfairly bombard offeree with offers that are automatically accepted)

ii. Where offer invites acceptance by return promise, possible to find implied promissory acceptance through conduct, but such conduct must be reasonably calculated to provide adequate notice
1. White v. Corlies & Tift: after builder leaves estimate for work, D sends “upon agreement, you may begin at once”

a. Court is saying that this offer is calling for acceptance by a return promise (interpreting “upon agreement” strongly).  

b. P needs to do something to manifest its intention and not just start work with no notice to owner
2. Example: White could have showed up at office of D and that would have been ok (But just buying lumber doesn’t communicate acceptance to D!)

3. Hypo: offer to roof my house, but must be accepted by promise (different than Ever-Tite)

a. Showing up would be adequate implicit promissory acceptance; HOWEVER, when roofer shows up and sees someone else working, that counts as an implicit revocation of the offer prior to acceptance

d. Acceptance by return promise OR performance:

i. Beginning performance constitutes acceptance (Such acceptance operates as return promise by the promisee to complete performance) (Restatement §62))

ii. Ever-Tite Roofing Corporation v. Green: Where contract called for acceptance by either/or, simply loading the trucks is the beginning of performance and constitutes adequate acceptance

iii. Mere suggestion of one method of acceptance does not preclude other methods

1. Ford v. Allied: Execution by returning copy was only a suggested form of acceptance (Use of the word “should”), and not the only possible method.  Offeree may accept by way of performance.

e. Acceptance by performance only (unilateral contract)
i. Restatement §54: 
1. Notice typically NOT required, unless Offer specifically calls for it

2. Where performance will not seasonably alert offeror to acceptance (Bishop v. Eaton: offeror/offeree in different cities), offeror’s duty is discharged unless:

a. Offeree DOES make reasonable effort at notice

b. Offeror otherwise learns about acceptance seasonably

c. Offer indicates that notice is not required
3. Example: Carbolic Smoke Ball case: advertisement for acceptance by performance only (buying and using for two weeks)

a. Notification is not required (they only want to hear from people who actually have a claim)

b. No acceptance until finished trial (if offer revoked prior to acceptance, person might be able to collect under PE)

c. Note: If under UCC (not) §2-206(2) says lapse unless within reasonable time

ii. Revocation of Unilateral contracts: once performance has started, becomes a firm offer (offer + promise not to revoke) committing promisor to leave option open until completion (Restatement §45)

1. Was a problematic situation: Unilateral K not accepted until complete performance (would allow for revocation prior to completion ( seems unjust where performance already begun)

a. One solution: try to find a bilateral contract anyway! (is there a way that the offer invited performance OR promissory acceptance?) ( if so, can interpret performance as implied promissory acceptance.
2. Otherwise (  Infer option contract
a. Deals with problem by inferring a promise not to revoke offer once performance has begun

b. Promise then enforceable under PE rationale should offeror revoke prior to completion
f. Silence does not generally constitute acceptance (Restatement §69)

i. Exceptions

1. Use of goods – offeree takes benefits, could have rejected, and knows compensation expected 

2. Intent to accept – offeror given reason to believe silence is acceptance and offeree intends to accept offer

3. Previous dealings – make it reasonable for the offeree to have to notify offeror if DO NOT accept

a. Hobbs v. Massasiot Whip Co: keeping whips as in past dealings constitutes acceptance although silent in this instance

b. Bronze Corp. v. Streamway Products: if you’ve intended in the past to accept but haven’t done anything, in the future if you haven’t done anything, can assume you also accept

2. Mirror Image Rule
a. If acceptance states terms of K, it will not be effective if it states terms that vary from those of the offer

i. Acceptance stating varying terms will be treated as counter-offer
1. Will also represent rejection of the original offer

b. Sometimes court will interpret offeree’s reply to an offer not as the stating of varying terms, but as the mere making of a request for modification

i. What might look like varying terms may be merely “precatory” (request) language

c. Last shot rule: where a counter-offer is not responded to in express terms, but the party’s conduct makes it clear there was an agreement, the terms of the contract are those of the counter-offer

3. Standard Form Contracts
a. Classic Assent Theory

i. You are bound to the terms on a form you sign

ii. Exception: if a term is inconspicuous on the form (then might not be bound) ( court may say you didn’t have notice that term was present 

b. Restatement §211: Some courts depart from classic doctrine: 

i. (1) If you assent to a bunch of boiler plate without reading it and you know most contracts of this type have boilerplate, you’re bound

ii. (2) Doesn’t really matter if the boiler plate is drawn to your attention or not

1. Don’t need notice

2. If you signed it, you had the opportunity to read it…but there is the assumption that nobody ever reads this stuff anyway (waste of time…most of the time you don’t even care about the terms)

iii. (3) HOWEVER, while you give blanket assent to most of the terms, if other party knows you wouldn’t have assented to a particular term had you knew about it, it can’t be part of agreement

C. UCC AND ASSENT
1. Statutory Interpretation

a. UCC builds on common law and only displaces areas of conflict

i. Goal to build greater flexibility in the formation aspects of contract law

ii. Exam notes: 

1. Where UCC does provide a different rule from the common law, and it’s clear you’re dealing with a UCC issue, don’t bother to discuss common law  (i.e., if it’s UCC ( JUST APPLY UCC)

2. Responsible only for UCC sections that have been referred to in class (Where no such section is applicable to an issue, can assume the common law governs the issue)

b. Article 2 applies only to sale of goods (§2-102) and NOT services
i. SOME sections limited to transactions involving merchants.  
1. e.g., parts of 2-207

ii. Goods and merchants defined in 2-104 and 2-105
iii. Does NOT apply to real estate, services
c. Mixed cases of sales of goods and other: look at predominate part of contract (e.g., Allied Steel and Conveyors, Inc. v. Ford Motor Company – contract for sale of goods and installation (service) – since sale of goods predominate, treat under UCC)

2. UCC and Formation

a. UCC §2-204: Formation
i. Takes a more lenient attitude toward formation (offer and acceptance)
1. §2-204(1): Contract may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract
2. Definiteness: §2-204(3): Even if one or more terms are left open, contract for sale does not fail for indefiniteness if:
a. There is intent to enter into contract
b. Reasonably certain method to determine remedy
ii. Article III, Section 2: Gap fillers (legislatively approved reasonable terms)
1. Default term: assume it’s in every contract unless parties say not
2. Example: UCC §2-311: can be applied to Fairmont…buyer chooses assortment
iii. Fairmont Glass Works: missing terms may be filled out using prior dealings between parties and by standard trade practice
1. Methods for finding implied-in-fact terms(UCC §1-303)
a. Course of performance: past actions that are part of a particular transaction
b. Course of dealing: things in past between parties
c. Trade Usage – general industry practice
2. Court reads in implicit acceptance of first letter’s stipulated amount even though definite amount is not part of actual offer
3. Trade practice: Assortment of jars left up to offeree
iv. Licensing agreements: party bound as long as terms not hidden and have opportunity to return (ProCD, Inc. v. Zeidenberg)
1. Hill v. Gateway: Hills knew there were important materials inside the box even without notice on the box

a. Ads mentioned that there was a warranty and lifetime service: only way to find out details was to look in the box.  

b. That was there opportunity to reject terms and they didn’t!

2. “Rolling contracts”: after consumer retains goods for 30 days, within which time consumer has examined terms with product and used the goods, consumer is then bound.
b. UCC §2-206: Offer and Acceptance
i. §2-206(1): Offers invite any reasonable acceptance unless expressly specified
1. Corinthian Pharmaceutical Systems v. Lederle Labratories
a. UCC 2-206(1)(b): promise to ship or prompt shipment of goods (conforming or non-conforming) constitutes valid acceptance
b. Exception: Where partial shipment was very clearly intended as only an accommodation, will not constitute acceptance
ii. If acceptance by performance is valid, the offeror must be notified of performance within a reasonable period of time or the offer can be treated as lapsed.
iii. Beginning performance can suffice for acceptance so as to bind the offeror as long as notice is provided within a reasonable time and the beginning of performance unambiguously expresses the offeree’s intention to contract.
3. Battle of the Forms
a. UCC §2-207: contract binding, assume terms in unless term materially alters contract or expressly conditioned
i. First Q (§2-207(1)): Do writings establish a K?

1. Did the variation in the offeree’s reply concern such fundamentally variant terms that it would not be reasonable to construe the reply as acceptance under §2-204
2. Note: Misinterpreted UCC in Roto-Lith when disclaimed warranty was a counteroffer not a new or different term: 
a. Court concluded that you have to limit the effect of 2-207(1) to non-material variations in the terms (i.e., if there is material change in terms couldn’t possibly be agreeing)
b. However: Court ignored 2-207(2)’s impact: if you read 2-207(1) for only non-material terms, would make 2-207(2) redundant (Must read statutes to give meaning to all terms)
c. UCC §2-204: takes care of this problem itself!!  
ii. Second Q: Did reply make acceptance expressly conditional on the offeror’s assent to the varying terms?  

1. YES ( writings do not establish a contract

2. NO ( the writings can establish a contract even with variation

3. Examples

a. Dorton v. Collins & Aikman: seller’s language in its acknowledgment form “acceptance subject to all terms and conditions…” not explicit enough to meet the expressly conditional exception

b. Itoh v. Jordan Int’l: seller’s acceptance expressly conditional on buyer’s acceptance of additional terms in acknowledgment form, including the arbitration clause

iii. Third Q: If the writings do establish a contract, go to subsection (2), otherwise, if conduct establishes conduct apply subsection (3)
1. §2-207(2): Non-merchants: Additional terms treated as proposals for addition to the contract
2. §2-207(2) (WHEN PARTIES ARE MERCHANTS): terms automatically included, UNLESS:
a. Offer expressly limits acceptance to terms in offer
b. Terms materially alter the contract
i. Additional terms will materially alter the K if they would present an “unreasonable surprise”

ii. Union Carbide v. Oscar Mayer: alteration is material if consent cannot be presumed (e.g., an indemnity clause protecting seller from paying tax, when a buyer was specifically told to submit an order outside Chicago to avoid paying tax
c. Notification of objection already given or given within a reasonable time
d. Note: Different v. additional terms
i. §2-207(2) says only additional, not different terms
ii. Northrop: use knock out rule and gap fillers then?  Alternately, treat it no different!
3. §2-207(3) – “Drop Out Rule”: Conduct of the parties is enough to recognize contract and terms are those agreed upon plus supplementary terms that are incorporated under provisions of act (i.e., gap-fillers)
a. Itoh v. Jordan Int’l: where K not formed by writings b/c of expressly conditional exception, conduct may still create K
i. Goods were shipped and paid for
ii. Under this provision, though, non-agreed to clauses drop out and can only supplement through gap-fillers (No arbitration clause gap filler so it’s out!)

iii. Note: seller protected b/c he didn’t have to send the goods (could have made shipment conditional)
iv. Note: 2-207 may be thought in some ways to reverse the last shot rule
1. Writings establish k (2) ( Preference given to offeror (terms in except where non-materially varying terms in writings between merchants )
v. New provision to be enacted within the next few years: New 2-206 and 2-207 simplifies things: uses “Drop Out Rule” in all situations
1. Protects the weaker party without the fancy lawyers (if assumed that gap-fillers are protective of the weak)
2. Pushes contract formation into a more objective space…law is providing more objective terms
3. Mirror-image element: no way to get a term in if the other party doesn’t want it.

b. Generally: UCC §2-204 and §2-207 read together: if intent to assent then acceptance even if terms vary (need for intent solves problem that §2-207(1) can be read too broadly to make any change in terms part of contract).  Need agreement on fundamental terms for §2-204 to be plausible (ie., reply must be construed as manifestation of intent to assent)
IV. PRECONTRACTUAL LIABILITY

1. Brings together Enforceability and Formation Doctrines
a. Types of offers compared

i. Offer: willingness to be bound upon acceptance

ii. Firm Offer: offer plus promise not to revoke for a specified period of time

iii. Option Contract: offer plus an enforceable promise (not to revoke)

b. Restatement §87(1): offer is binding as option k if it’s in writing, signed, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time, or is made irrevocable by statute. (Note: Hybrid formal/substantive rule?)

c. Restatement §87(2): Offer that offeror should reasonably expect to induce action/forbearance of substantial character on part of offeree before acceptance and which does induce such action/forbearance is binding as option contract to the extent necessary to avoid injustice (Drennan rule)
d. UCC §2-205: Firm Offers: An offer BY A MERCHANT to buy or sell in a signed writing which expressly included assurances that it would be held open, is not revocable for lack of consideration, during the expressly stated time or for a reasonable amount of time if not expressly stated.

i. Note: entirely formal rule?

ii. Rationale: legally savvy parties ( just enforce the promise? (i.e., when person jumps through the hoops of taking the formal steps, it should be enforced)

2. Pre-contractual liability in Practice
a. Ragosta v. Wilder – will sell land if ( showed up at his bank with the money, as long as not already sold.  Offer revoked before this happens

i. No Contract: Because there was no consideration for the firm offer, it was revocable at any time prior to acceptance

1. There was no acceptance b/c ( sought acceptance explicitly by performance; performance never begun!!  Preparing to obtain money not enough when offer calls for ( to show up at bank.

ii. No Promissory Estoppel

1. Questionable whether it’s reasonable to rely on an unenforceable firm offer

2. Even so, there’s an actual reliance problem: searching for financing began PRIOR to the offer!

b. Contractors and subcontractors
i. Question: What liability does a subcontractor have once a bid is submitted to a general Contractor?

ii. Theories of liability

1. Accepted K: Use of Bid = conditional acceptance if bid awarded (This is strained interpretation in Baird with language in bid: “for prompt acceptance if bid is successful”)

2. Irrevocable firm offer: In exchange for me giving my bid, you will use my bid…use of the bid is value to the sub-contractor (still probably not enough under Bargain theory)
3. Promissory Estoppel: Need a promise to rely on (Baird and Drennan come to different conclusions on this issue)

iii. James Baird Co. v. Gimbel Bros: subcontractor can retract offer before bid accepted because just an offer and free to revoke, not firm offer because no explicit offer to keep promise open
1. Offer in itself is not a promise: it is a conditional promise (only a promise after it’s been accepted)

2. If you wanted an enforceable firm offer, need offer plus a promise to keep offer open + consideration

iv. Drennan v. Star Paving Co: after contractor commits to accepted bid, has relied on subcontractor ( promissory estoppel grounds!
1. Whole point of promissory estoppel is to provide compensation for promise even when unenforceable for lack of consideration

2. §45 creates implied subsidiary promise not to revoke the offer!! (implied in fact): Parties understood that the offer came with a promise that it wouldn’t be revoked

3. Intuition: Doesn’t make sense for Sub to bind himself when GC isn’t bound

4. Counter: Relative vulnerabilities of parties supports decision in Drennan

a. Everyone understands that GC is the one in a vulnerable situation

b. GC has to be allowed to hold sub’s bids good for a certain amount of time

c. GC wouldn’t use the bid if he couldn’t rely on it

5. GC can’t sit on the bid indefinitely: implicit promise that Sub would not revoke for a reasonable time
3. Pre-contractual liability (Negotiation Phase)
a. Modern law is friendly to precontractual liability

i. Fact that K not formed, doesn’t bar finding of liability earlier

ii. Still, must find A promise to enforce: promise made along the way before the final agreement (promise to negotiate, promise to get a store with a given amount of money, etc.)

b. Promissory Estoppel does not require complete contract or negotiations with details already sufficient to ripen to a contract

i. Hoffman v. Red Owl Stores: Long, drawn-out negotiation. Induced to sell store, bakery, take option on lot, and move

1. Need a promise (express or implied)!  Promised that he had enough capital to get a franchise ($18000 enough)

2. Definiteness is an issue with breach and damages, but here only need a promise that’s definite enough to rely upon

a. Still, expectation damages will be speculative in light of the fact that there’s no contract

b. Reliance damages are best alternative measure of damages
ii. Gruen v. Biller distinguished Red Owl:  where D was subject to conditions out of his control, it’s not reasonable to rely on D’s promise b/c even if D kept end of bargain, might not result in K.

c. Implied promise to negotiate in good faith will also create grounds for promissory estoppel grounds
i. Cyberchron v.Calldata:  ( making equipment for ( even though weight specifications haven’t been worked out and there’s no contract.  ( repeatedly assured that weight issues would be negotiated out and to continue performance.
1. No agreement ever reached and ( starts negotiating with another other supplier (BAD FAITH)

2. Expectation damages are speculative without a contract to establish prices, quantities, etc.

3. However, promise is definite enough to induce reliance and reliance damages are calculable!

d. Bargain theory may also be a basis for liability even if still only in the negotiation phase
i. Channel Home Centers v. Grossman: Letter of intent to negotiate lease (( leasing from ().  ( breaches and negotiates with another party

1. Bargain theory:  ( seeking letter of intent to show financiers and in exchange, he promises to negotiate (Restatement §205 imposes an implied duty of good faith in negotiations)

2. This is an “agreement to agree” case…courts will enforce!

e. Two types of binding preliminary agreements

i. Tribune Type I: fully binding: all details worked out, just not formalized yet.

ii. Tribune Type II: Binding only to negotiate in good faith…may still abandon the agreement in the end as long as negotiations continue in good faith

f. What is bad faith in negotiation?

i. Includes trickery and certain forms of obduracy

ii. Note: Parties still allowed to keep its bargaining strategy and reservation price to itself, and doesn’t need to disclose every tidbit of info to the other side.

V. STATUTE OF FRAUDS
A. THREE QUESTIONS CONCERNING STATUTE OF FRAUDS

1. In scope of categories?  (MYLEGS)
a. Marriage, in consideration of marriage, not contemplation (e.g., can give couple money if get married, but not parent for other reason)
b. Year requirement – interval between making and earliest possible date of full performance is one year or  more (Murphy says silly: based on stale evidence argument, but statute of limitations is longer)
i. Contract for life not subject to the statute: can die within a year, thus completing K

ii. Singer agrees to sing for 10 months starting 3 months from now…can’t be performed within a year so within statute
c. Land – any interest in land (includes leases except those < 1 year)
d. Executor: executor personally takes responsibility for liability for estate
e. Goods – UCC §2-201 – contract in writing if over $500 
f. Surtyship – when third party takes secondary liability (not primary) for other party’s debts/commitments (Langman v. Alumni Association of UVA – not in statute because primary, not secondary, liability)
2. If in statute, has statute been satisfied?
a. Writing need not be signed by both sides, only party being charged (party against whom enforcement is sought)
b. Oral modification of written agreements usually OK 
i. Majority rule – modification must be written if the contract as modified falls within statute of frauds [UCC §2-209(3)]
c. Restatement §131 – writings must demonstrate:
i. Parties’ agreement on subject matter
ii. Intent to contract (Promise or offer made and signed)
iii. Essential terms stated with reasonable certainty
d. UCC §2-201(1) and (2): common law requirements relaxed
i. UCC §2-201(1): stricter than common law in a sense ( need a contract for sale (not just an offer) ( on the other hand, all essential terms need not be included (can use gap-fillers)
ii. §2-201(2): BETWEEN MERCHANTS, if confirmation sent, merchant has reason to know contents of confirmation, and no objection given ( no signed writing required then! (less strict than common law)
1. Cautionary function is less necessary for experienced merchants (more sophisticated)?
2. In an industry with accepted practices, may also matter less with regard to evidentiary function
iii. §2-201(3): Innovations not found in other statutes
1. (a) Makes exception for Custom goods
a. Note that the custom goods themselves supply some evidence of an agreement
b. Note: When clause applies, either party may be bound

2. (b) Dismissal? (need to look up this section)
3. If requirements not satisfied ( consequences

a. Not enforceable, though there are some exceptions
b. Part performance (varies state to state)
i. Johnson Farms (ND): oral agreement to extend option contract on land purchase.  Where seller reneged on agreement, buyer sued for specific enforcement. 
1. Even if case falls under SOF, part performance (( had platted the land), that serves as the evidentiary function (i.e., why else would he plat the land?)
2. Part performance works only if the partial performance is consistent only with existence the alleged contract

a. Has to be performance that otherwise wouldn’t likely happen unless the K were real!

b. Needs to be able to prove the existence of the contract (seems stricter than Restatement §139)
ii. UCC §2-201(3): part performance rules in UCC
1. Customized goods
2. Where goods have already been shipped and payment made
3. Note: UCC also eliminates need for a writing if the party against whom enforcement is being sought admits that a contract was made
c. Reliance and unjust enrichment (Restatement §139)
i. Where promise has been relied on, promisor can be estopped from enforcing statute of frauds, although not in every state

1. Statute of frauds doesn’t seem to have much bite in cases where there has been reliance 
2. Reliance fulfills evidentiary function (Restatement §139(2))  
ii. Monarco v. Lo Greco – reliance and unjust enrichment (stepson promised land can get land despite agreement not written because of promissory estoppel and unjust enrichment to grandson)!
B. GENERAL NOTES
1. Purpose of Statute of Frauds

a. Formal rule (unlikely interpretation considering the exceptions!!)
i. Evidentiary function
ii. Cautionary function (will think about signing)
iii. Channeling function – need to know more to fulfill this
b. As evidentiary rule of thumb, can look behind, if have other evidence for promise then can dispense with writing requirement
c. Rationales for MYLEGS situations:
i. Suretyship – may make false promises, faded memories, suspicious
ii. Executorship – also evidentiary and cautionary
iii. Land – specific performance remedy, more at stake
iv. Marriage – evidentiary, fact that got married not good evidence of promise because would get married anyway
2. Interpretative note (regarding reliance exception)
a. Restatement §139 stipulates that reliance overrides statute of frauds.  UCC does mention statute of frauds but not reliance 
b. UCC §1-103: When UCC does not cover, common law applies; however, UCC should be internally consistent
i. Look at language of 2-201(3)
1. Enforceable even without adhering to requirements of section (1), if it meets certain other requirements
a. customized goods
b. party against whom enforcement sought admits agreement
c. subsequent payment and acceptance
2. PE not listed! (Might argue that list would be exhaustive)
ii. However, we also know that the UCC supplants the common law when there’s a conflict, but reverts back to the common law when UCC is silent on an issue (1-103)
iii. How do you juggle these 2 issues?  Open question.
VI. POLICING THE BARGAIN
EXCUSES
A. PRE-EXISTING LEGAL DUTY RULE
1. Generally

a. Promise made in consideration of the performance of a pre-existing legal duty of the promisee is typically not enforceable (Restatement §73)

i. Alaska Packers Assn v. Dominico: workmen on ship from CA to Alaska demand more money upon arriving in Alaska.

1. Cannot have consideration because workers already under duty (past consideration is no consideration)
2. Duress element because no alternative workers and no reasonable alternative (not having them do the work not a good option)

b. Limitation on enforceability is grounded in consideration of public policy
i. Cannot bargain for something already have duty to do (e.g., for statutory reasons) – e.g., policeman cannot bargain with A to look for lost child since already has duty to do

2. Modification Situations

a. In context of modifications (special context of rule), better to see rule as turning on issues of good faith and duress
b. Rule has weakened as it applies to modifications
i. Restatement §89(a): modification binding if fair and equitable in light of circumstances not originally anticipated by the parties when contract originally made
1. §89(c) – to the extent justice requires enforcement in view of material change of position in reliance on the promise

a. Is there a case where (c) (PE aspect) will do work that won’t be done by the first part?

b. Answer: Whenever you have a gratuitous promise 

c. Hypo: GC tells owner that he needs to increase his price…owner has other options but agrees anyway (maybe to curry favor for future jobs)…GC then relies on the promise for greater pay in taking out a mortgage…owner can’t go back and change mind.

2. Note: workmen in Alaska could not claim reliance because agreement made under inequitable circumstances
ii. UCC 2-209(1): eliminates consideration as problem, abolishes pre-existing duty rule in sale of goods cases; still common law duress (really just saying that it’s not about consideration!)
c. Rescission – mutual agreement with consideration to end agreement and discharge other side’s obligations – enforceable bargain ending contract
i. Watkins & Son v. Carrig: ( contracts with ( to excavate cellar; finds out full of rock, ( orally agrees to pay more.  (nine times greater for that portion of the excavation, two thirds of space)
1. ( agreed to change in price: no fight, no evidence of duress so court rules that contract modified
2. Where the right is freely surrendered, why interfere?
3. Court seems to apply rationale of §89(c)
4. Court does not care if technical rescission first and then new deal!  Same thing!  Every modification is a partial recission
B. DURESS AND UNDUE INFLUENCE
1. Duress Defined
a. In defining duress, two possible extremes

i. Physical compulsion – under inclusive

1. Plenty of times short of this standard that should be included under duress

2. Note: Restatement §174 (literal force)

a. If conduct is physically compelled ( void

b. Can be no agreement at all!

ii. Reduced choices – over inclusive (happens all the time)

b. Restatement §175: Duress = Improper threat + no reasonable alternative
c. Note: Issue of duress can merge with unconscionability changing the remedial possibilities (potential damages)

2. Improper threat

a. Need to distinguish between a threat and an offer

i. “If you don’t X, I will…”: might take form and still not be a threat

ii. Every threat can be put into the form of an offer and vice versa
b. Restatement §176(1): certain things in the negotiating process will make the K voidable even if the exchange is fair…about CLEAR, improper threats (tort and other contract law helps make this clearer)

c. Restatement: §176(2): need BOTH problem with the substance of the deal reached and the presence of an improper threat

i. Restatement §176(2)(c): “otherwise a use of power for illegitimate ends” is a sort of catchall

ii. Basic idea is that agreement is intuitively unfair (no clear, easy definition) ( a lot of discretion left to the courts

iii. Can’t take advantage of someone else’s unfortunate circumstance (e.g., Tugboat captain and saving the foundering ship for 3x the normal price)

3. No Reasonable alternatives

a. Exclude duress as an excuse for those who yielded to pressure too easily

b. Law won’t totally relieve you of your duty to act reasonably: Examples:
i. Seller refuses to sell unless price is doubled, but buyer can easily get goods from another place for the same price ( If buyer accedes to the threat, may still be bound!

ii. “If you don’t sell me your car, I’m going to sue you” ( Reasonable response is “So, sue me.”  This is not a threat without a reasonable alternative.

iii. “If you don’t give me your money, I’ll make fun of you” ( Might be an improper threat, but reasonable alternative might just be to deal with it.
c. Austin Instrument, Inc. v. Loral Corporation: Loral using Austin as a supplier and needs parts in timely manner for Navy contract.  Does not want to get all parts from Austin but does under duress because of Austin’s threatened breach.
i. Must show no alternative and damages.
ii. Need not examine every possible alternative, only what’s reasonable (e.g., preferred supplier list ok in this case)
iii. If alternative buyer available, then could buy and recover from Austin differences (under standard contract action)
4. Undue Influence (related doctrine)
a. Undue influence: Taking advantage of another’s weakness of mind or applying excessive pressure

i. High pressure tactics + Power differential 

b. Restatement §177: similar to duress, but fiduciary relationship seems to be another important element

c. Odorizzi v. Bloomfield School District: teacher accused of homosexual activities and administrators force him to resign.  He is later acquitted.  
i. Not duress b/c school was under a duty to do what they did

ii. Still, the tactics used seemed unfair: did not allow P to get a lawyer (said there was no time), convinced him that they were only trying to help, and gave him no time to consider

iii. Seven indicative elements of Undue influence

1. discussion of transaction at unusual or inappropriate time

2. consummation of the transaction in an unusual place

3. insistent demand that the business be finished at once

4. extreme emphasis on consequences of delay

5. use of multiple persuaders by dominant party

6. absence of 3rd party advisors

7. statements that there is no time to consult with advisors
C. MISREPRESENTATION
1. Requirements for misrepresentation

a. Restatement §162: Misrepresentation can either be fraudulent (intended) or simply material (likely to induce reasonable person to assent); does not have to be purposeful if material
b. Restatement §164: Contract based on misrepresentation will be voidable when:
i. Actually induces assent 
ii. There’s reasonable basis for reliance (i.e, reliance is justified)
1. Some degree of diligence required by relying party and negligence will depend on:
a. Victim’s capacity

b. Nature of the transaction

c. Plausibility of the representation made

2. Examples

a. Relying on statement of opinion when parties are on equal footing: unjustified
b. Relying on stockbroker telling you he guarantees stock will go up: unjustified (unless you’re really, really uneducated and he’s taking advantage of you)
c. You are justified to rely if you’re not relying on common knowledge
2. Hard point is issue of non-disclosure

a. Restatement §161: misrepresentation where disclosure would have changed other person’s mind and when not disclosing is in violation of fair dealing
b. Hard Situation: asymmetric information when the person in the superior position knows the information is asymmetric…when should person in inferior position be excused?

c. Economic Analysis: Often wide latitude given to stay silent about material facts in bargaining

i. Expert knowledge allowed to be retained to party’s advantage b/c the expense of gaining such expertise wouldn’t be worth it unless that was allowed (Kronman)
ii. Example: when a company put in effort to find ore deposits and then bought the land where the owner didn’t know about the deposits, it was held that company didn’t need to disclose that information

1. Law recognizes discovery of such info as a property right

a. Taken to its extreme, Kronman might even suggest that where info is costly, should overcome even affirmative misrepresentation (i.e., where seller asked ( buyer should lie?)

2. Note: Does not recognize information casually gained 

a. Example: Renna Case (if seller happened to know there wasn’t water)…From a social good perspective, would be inefficient to make buyer waste his time and money to find wells and it won’t work out 

d. There is no liability for bare non-disclosure
i. Swinton v. Whitinsville Sav. Bank: Didn’t tell buyer about termites: Even when there is concealment, there may be no accompanying duty to speak…no false statements here!

1. Note: Court says wouldn’t make sense to hold otherwise:  Should every buyer be forced to tell a seller about some nonapparent virtue in the house known only to him which increases the value of the house?

ii. Note: States vary on this issue!

1. Some states are caveat emptor states…buyer beware

2. Some states impose statutory liability for 

3. Hybrid: Even though NY is caveat emptor state, there is a statutory requirement that in effect asks a lot of questions and forces the seller to answer them

a. Disclosure forms

b. Saves buyer the trouble of having to ask them

e. Sometimes non-disclosure = misrepresentation
i. Kannavos v. Annino: While there is no liability for bare disclosure, here vendors hadn’t been wholly silent…they put out an ad intimating rental income possibilities.  Fragmentary information can be as misleading as actual misrepresentation

1. Note: Even though P could have found out on his own (not a latent condition), his failure to do so doesn’t excuse D of duty to disclose the information once they made their representation of house’s use.

f. Most of the action involves Restatement §161(b): failure to act in accordance with reasonable standards of fair dealing
g. Topic directly related to issue of unilateral mistake
i. Laidlaw v. Organ: Buyer knew but the seller didn’t that the price would go up.  Buyer buys low and Seller says this is trickery.

1. Marshall says too bad for seller…no duty on part of buyer to disclose all the info he has that’s favorable to him

2. Case illustrates another applicable excuse doctrine besides misrepresentation: 

a. Buyer here knew blockade was over, Seller thought blockade was still going on (mistaken)

b. Unilateral mistake (as opposed to a mutual mistake)

c.  Seller may want to say this is a unilateral mistake (Should be allowed to win in one if you win in the other?)

3. Misrepresentation of fact vs. opinion
a. Difference between a promise made with the intent not to perform and one simply broken (law requires misrepresentation of fact) though sometimes promise can be interpreted to include the factual representation “I will not default.”

b. Statement of opinion typically not treated as statement of fact!

i. Restatement §169: cannot rely on opinion unless person in position of trust and confidence, has special skill or if recipient somehow particularly susceptible
1. Volkes v. Authur Murray: ( induces ( to take an absurd amount of dance lessons telling her she is improving.  Connectedness of misrepresentation doctrine and duress doctrine.  Undue influence allows reliance on opinion.

2. When there’s a fiduciary relationship, there’s an element of trust…therefore, opinions might be more like fact 

3. D knew why P was buying the lessons: once D undertakes to answer questions about one’s ability ( duty to give the whole truth

4. Remedies 
a. Typically, misrepresentation makes contract voidable
b. Restatement §163: if misrepresentation induces conduct that is assent by someone who does not know or has no reasonable basis for knowing the terms then contract was never formed (e.g., selling car for $10 and seller could not see contract because did not have glasses and buyer must know he’s wrong)
c. Void v. Voidable
i. Situation 1: Rogue takes car from Sam and sells to Sally and goes to Rio.  Sally loses to Sam because no contract, Rogue never had the car (§163)
ii. Situation 2: Rogue misrepresents to Sam, says car VW, buy for 2K, worth 500K.  Rogue sells to Sally for 500K.  Contract voidable and can recover from Rogue before resells (§164)
d. Equitable estoppel

i. Where you reasonably and detrimentally rely on a statement, the other party may be estopped from asserting the truth if the customer is relying on the false statement made
1. Note: If there was a misstatement that didn't make any difference to the customers position then equitable estoppel wouldn't apply

ii. Example: Go to bank to get mortgage and they misrepresent the total cost of the loan as half of what it really is (note that this doesn’t need to be intentional, just likely to induce assent).

1. If your goal is to get the amount stated enforced, can’t turn to misrepresentation doctrine: would only make the contract void (plus any restitution for money already paid to bank)
2. By turning to equitable estoppel, the bank would be estopped from asserting the truth about the terms, and thus in effect the court could rewrite the contract to match the figures the bank initially gave.  
3. Note: Equitable estoppel comes up in litigation, as a bar to one party making certain arguments.  It is not, like promissory estoppel, a cause of action in its own right

e. Tort law: you can also sue for damages under tort of misrepresentation
i. Traditionally, had to be fraud, but recent doctrine arisen to include innocent misrepresentation or negligent misrepresentation

ii. Choosing tort vs. contract remedies
1. To keep contract and get damages, sue in tort
2. To get out of the deal, sue in contract
D. MISTAKE

1. Mistake Generally (unilateral and mutual)
a. Mutual Mistake
i. Restatement §152: When material (having effect on the agreed exchange of promises) mutual mistake is made as to basic assumption upon which the contract was made

1. Contract is voidable by the adversely affected party
2. Except: where adversely affected party bears the risk of the mistake 

ii. Must distinguish from cases where parties simply regret having made the contract (Pacta sunt servanda – notwithstanding the regret parties may experience when new info becomes available)
1. Want the mistake to be material: don’t want to let people get out of contract b/c of some trivial mistake (bad faith way of getting out of it)
b. Unilateral Mistake

i. Restatement §153: When a material unilateral mistake is made as to basic assumption upon which the contract was made that is adverse to the mistaken party
1. Contract is voidable by him IF:

a. Effect renders enforcement unconscionable OR:

b. Other party knew or had reason to know of mistake

2. Except: where adversely affected/mistaken party bears the risk of the mistake 

ii. There is high bar of Unconscionability in unilateral mistake area (presumption against excuse), unlike in case of mutual mistake

1. Rationale: 

a. Claim of mistake could be dubious from an evidentiary perspective

b. If one side wasn’t mistaken, more likely that it’s possible to find the facts and one party just may have not done enough research
c. Who bears the risk of a mistake?

i. Restatement §154:  Party bears the risk if:
1. (a) Risk expressly allocated by the K

2. (b) Limited knowledge of facts, but treats it as sufficient

a. Note: just special case of (c) below?
3. (c) Reasonable for court to allocate risk to him (implied)
d. Reasonableness of court’s allocation ( that’s where the action is!!
i. Economist: put risk with party who could most cheaply avoid the mistake

1. Assumption is that contract is mutually beneficial (Believe this assumption will only be true where information is good and there are no mistakes ( discourage mistakes!)

a. Incentive to avoid the mistake ex ante

b. Design legal rules to give incentives to act in ways that are socially beneficial

2. Looks to overall social good ( instrumental approach

3. Not about punishment: goal is predictive and efficient legal rule.

ii. Fairness: some intuitive sense that represents different inquiry

1. As between 2 parties, would be unfair to leave loss with a particular party

2. Looks to particular case and particular equities!
e. Generally speaking: can treat mistake doctrine as at peace with frustration and impracticability

i. Watch out for: unilateral mistake ( different considerations apply, particularly where non-mistaken person had reason to know mistaken person was mistaken (Restatement §153(b))
1. Same issues as in non-disclosure as misrepresentation

2. Mutual Mistake Applied
a. Older Cases

i. Wood v. Boynton ( sale of rock to jeweler was really a diamond.  P trying to void the sale and get back the rock in exchange for the money and interest

1. Mistake = as to  identity of the thing

2. Alternate understanding: matters that the value of the rock was uncertain: contract proceeds under knowing ignorance

ii. Sherwood v. Walker (pregnant cow)

1. Mistake = as to nature, or quality of thing

2. Alternately, buyer might have been buying cow to take a chance on whether it was fertile (who bears the risk?)
b. Stees v. Leonard: They didn’t know there was quicksand on the building site (Case of mistake ( quicksand was always a condition of the land; they just didn’t know about it)
i. Court does not allow excuse on grounds of mistake
ii. Neither party can really be made whole anyway
iii. Court seems to indicate the builder bore the risk of the mistake!!
1. Builder could have protected himself in the contract
2. Builder is the one who’s the expert?
c. Renner v. Kehl: Buyer buys land that both parties thinks has enough water to cultivate jojoba, but it really doesn’t
i. Seller made no actual assertions about the ability of land to support the cultivation (not misrepresentation!)
ii. No risk assumed by either party either express or implied, here ( just equitably allocate the loss
iii. Reasonability may depend on the remedial possibilities!!

1. Court takes a lenient view of mistake
2. Doesn’t appear to be much downside (seller not clearly worse off as a result of sale and buyer not stuck with something he can’t use)

3. Compare to Stees: both parties can’t be made whole
3. Unilateral Mistake Applied
a. In applying doctrine of Unilateral Mistake it should reconcile with doctrine of Misrepresentation!
b. Analysis
i. Was one party mistaken and the other not?
ii. If Yes, Was non-mistaken party aware of the mistake?
1. YES ( Did mistaken party assume the risk?
a. YES ( no relief!
b. NO ( relief!
2. NO (Is it unconscionable?
a. YES ( relief
b. NO ( no relief
b. Hypo: Swinton, but in state where seller has duty to disclose
i. Mistake: buyer mistaken, seller wasn’t.  Seller knew buyer was mistaken, and the buyer doesn’t bear the risk of the mistake ( grant excuse!
ii. Misrepresentation: seller didn’t disclose, which is incompatible with reasonable standards of fair dealing ( grant excuse!  Same result!
c. Hypo: Oil bearing land.  Buyer researches and finds it.  Seller doesn’t know but sells anyway.
i. Mistake: Seller mistaken.  Buyer isn’t.  Buyer knew seller was mistaken, but the seller bore the risk! (treat insufficient knowledge as sufficient?) ( No excuse!
ii. Misrepresentation: Buyer doesn’t disclose information to seller, but not incompatible with reasonable standard of fair dealing ( No excuse!  Same result!
4. Remedies

a. Standard remedy is voidability + any restitution required to compensate adversely affected party

i. Renner v. Kehl: when possible court will try for an equitable rescission under restitution
1. Seller must be paid for the use of the land while occupied

2. Buyer must be paid for any improvements made to the land

a. Measured by increase in value or extent to which seller’s interests were advanced

b. NOT on basis of expenditures by buyer on the land

b. Often, won’t be possible for both parties to be made whole (makes the situation much harder)
i. Can grant mistake as an excuse as long as it’s not unreasonable to saddle one party with the loss
ii. Will be really important here to figure who bears the risk of the mistake
1. Instrumentalist/Economic Approach
2. Fairness Approach
c. Restatement: §158(2): where restitution will not avoid injustice, court may grant other remedy including protection of parties’ reliance interest
E. IMPRACTICABILITY & FRUSTRATION
1. Generally

a. Traditionally, excuses were different topics with different approaches:

i. Mistake: problems with interpretation of world now vs. before (no underlying actual change)

ii. Impracticability & Frustration: Problems with the way the world turned out relative to original expectations (actual underlying change)
b. UCC§2-615: you can be excused if performance has been made impracticable as a result of later contingency that changed a basic assumption on which the contract was made

i. Restatement §261 and §265: Track language of the UCC

ii. Note: Courts have treated the notion about basic assumption as including an inquiry as to who bears the risk

1. Only basic assumption if you conclude that the party didn’t bear the risk (mistake does this as a preliminary question)

2. Analysis for Mistake, Frustration and Impracticability all basically the Same

a. Interpretation: Parties agree to solve the problem in K?  If so, honor that!

i. General presumption to enforce agreement breached (fairness and efficiency)

ii. Parties themselves in best position to allocate risk

b. Assignment: If not, who should be shouldering the risk?

i. Parties’ implicit expectations of the situation

1. Who has best info?

2. Trade custom

ii. Economic Bases (cheapest cost avoider?)

1. Access to insurance markets

2. Ability to diversify risk

c. Did it make a big difference?  (This is the one difference!)

i. In mistake: it’s about material effect
ii. Impracticability/frustration: even must have rendered performance commercially impracticable
1. Courts seem to require a bigger difference for impracticability/frustration than they do for mistake

3. Commercial Impracticability
a. Transatlantic Financing Corp. v. US: Shipping contract signed but after Suez canal closes, P forced to take longer route.  Asked representative of the government to pay more money b/c now they had to go to Iran by a longer route.  Refused, went anyway, and sought damages.

i. Shipping company was in best position to bear risk (best position to prevent the mistake most cheaply…knew risk of tension and potential alternate costs)

ii. Simply reducing your profits isn’t enough to show commercial impracticability!
iii. Note: even if there were grounds for excuse in this case, court says remedy sought doesn’t make sense!

1. They’re trying to enforce contract AND to say that b/c it’s impracticable they want restitution

2. If you’re avoiding the contract, you’re not seeking to get what is owed under the contract…you get restitution only!

a. Don’t get to keep your profit automatically

b. Can only seek cost avoided (might be the same, but profit margins in industry could differ substantially)
b. Even unprofitability will not necessarily be grounds for impracticability

i. Eastern Air Lines v. Gulf Oil Corp: on oil contact, Gulf may not claim impracticability where its overseas business was still quite profitable and the offensive contract merely made its internal transfer pricing unprofitable
1. In order to rise to the level of impracticability, an unforeseen cost increase must be more than merely onerous or expensive 

4. Frustration of Purpose

a. Contract no longer serves the purpose for which it was intended

b. Krell v. Henry: Someone agreed to rent rooms along coronation route…king gets sick and parade cancelled.  Refused to pay the rent

i. Where the issue is a foundation of the contract, can be excused

ii. Distinguished from cabbie/Derby example (maybe it’s an assumption of risk issue…cabbie out of work for an entire day)

5. General Note on Damages

a. Remedial options not that fine tuned (courts usually unwilling to split the difference)

b. Hypo: Krell v. Henry: where renter excused, no longer has to pay rent.

i. If paid deposit ( gets that back under restitution

ii. What if owner had expenses to prepare the apartment??

1. No doctrinal basis to “split the difference”

2. If one party doesn’t bear the risk, doesn’t tell you that the other party does

3. Seems like an unjust result!

a. Lessor unjustly enriched by txn by the deposit

b. However, lessor wasn’t enriched by the full extent of the deposit (he expended some of it)

c. Restatement §158: may include protection of reliance interests in order to avoid injustice

c. Primary issue in frustration: ability to void contract (+ any restitution )

d. When there are reliance damages, not entirely clear how court will calculate damages (depends on sense of justice?)

i. Person can get all of reliance costs back, can get them split, can get none of the them

UNCONSCIONABILITY & PUBLIC POLICY
H. ADHESION CONTRACTS
1. Definition

a. Agreements offered on a take it or leave it basis (no chance to dicker)

b. No scope for negotiation over particular terms

2. Such K’s are not automatically suspect/unenforceable

a. Potential problem of assent (Traditional view)
i. Bound unless you didn’t know about terms b/c they were inconspicuous

ii. Hidden terms won’t bind you b/c you won’t have read them and therefore assented

b. Approach of Restatement §211 (Llewyn): 
i. (1) If you assent to a bunch of boiler plate without reading and you know most contracts of this type have boilerplate, you’re bound

ii. (2) Doesn’t really matter if the boiler plate is drawn to your attention or not

1. Don’t need notice

2. If you signed it, you had the opportunity to read it 

a. Assumes that nobody ever reads this stuff anyway (waste of time…most of the time you don’t even care about the terms)

iii. (3) HOWEVER, while you give blanket assent to most of the terms, if other party knows you wouldn’t have assented to a particular term if you knew about it, it can’t be part of agreement

1. Rationale: might be hard to know, so it incents people to bring clauses to people’s attention and get assent if you really care

2. Klar: coat check limited liability for $25, ( did not know about term; therefore not enforceable because no assent; coat check had reason to know he would not have assented

c. Many cases of unconscionability derive from contracts of adhesion
i. O’Callaghan: ( signed exculpatory clause (no liability for landlord) in lease, and was later injured

1. Court not moved by ( argument because it’s a private action and the market (housing shortage) doesn’t clearly show power imbalance (although in context ( did not have bargaining power).  

ii. No choice in an entire industry ( might still be unconscionable

1. Graham v. Scissor Tail: not really an assent problem b/c arbitration clause shouldn’t have come as a surprise to P (it’s in every contract)

a. Still no choice but to sign the contract (recording industry required clause in every contract)

b. Importantly, the clause was unfair burden on him!

2. Hennignsen v. Bloomfield: adds issue of understanding
a. ( had notice of warranty but ordinary person could have read as to not disclaim all rights, therefore not held to

b. Also public policy, contracts disclaiming injury by negligence usually void for public policy

c. Note: UCC §2-316 would now govern this – Exclusion or Modification of Warranties

iii. §211 question of surprise – whether Carnival had reason to know that Shute would expect to be brought to court in FL

1. Carnival Cruise Line. v. Shute: ( contest forum selection clause on cruise ticket saying have to litigate in FL; court says ( knew about clause and had bargaining power and therefore clause enforceable.

I. UNCONSCIONABILITY

1. General

a. UCC §2-302: establishes a general principle of unconscionability in contract, though doesn’t give a definition
i. Gives party who wrote the clause the opportunity to defend based on commercial setting, purpose and effect

b. Restatement §208: echoes the UCC
2. Limited remedial possibilities

a. Doctrine doesn’t contemplate undoing of a contract already performed ( Restitution not available

b. UCC §2-302: Sets out three remedial possibilities
i. Refuse to enforce the contract, OR
ii. Remainder of contract may enforced without offending clause, OR

iii. Clause may be limited in application to avoid any unconscionable result.

c. Jones v Star Credit Corp: ( takes advantage of ( welfare recipients charging them (with financing) $1200 for $300 freezer. 

i. Price differential may be grounds for unconscionability (no mathematical test, but pretty clear here), though other factors also present: informational and bargaining power discrepancies

ii. Remedy: Contract amended to reflect the $619 already paid as the purchase price with no further obligation by P!
iii. Note: under standard consideration theory, there’s no problem with the exchange (no need for mutuality of obligation as long as there’s mutual seeking)

d. Ingram v. CAB: Court will invalidate an overbroad non-compete clause on public policy grounds

i. Note: Court was willing to modify clause to make it acceptable

ii. Dissent: says allowing modification encourages employers to put in clearly unreasonable clauses and hope to get away with it

1. Response: if this is done deliberately, won’t enforce it at all

2. Counter-response: they can still put in unenforceable clauses and hope to get at least some benefit

3. No clear definition!

a. Factors that may lead to unconscionability holding

i. Bargaining power, effective monopoly (O’Callagan, Henningsen)

1. Note: true collusive arrangement would render contract unenforceable on public policy grounds (anti-trust)
ii. Assent (Klar)

iii. Informational disadvantages (O’Callagan, Henningsen)

iv. Alternative options (O’Callagan)

v. Public policy (Henningsen, no public policy of wanting someone to paint at 3am)

vi. Content of deal (e.g., price, Jones)

vii. Necessities (Jones)

b. Walker-Thomas: Williams purchases goods from Walker on credit.  Issue is that title remains with Walker for all goods bought until all paid off (and under their repayment scheme, you’re always paying off goods pro-rata).  If you default on any given item, they can repossess everything.  Unconscionability (Skelly-Wright) ( Two Elements:

i. Deal unfavorable to one side

1. Deal that’s worse than what you would expect to see in a reasonable business practice (not entirely clear if a bad deal is one that is out of line with what a competitive market would produce or one that is out of line with what any other person would get)

2. Read test as very broad…deals where something is wrong…gross unfairness in the deal 

ii. Absence of meaningful choice

1. Informational disadvantage

2. Ineqaulity of bargaining power
c. Test requires unpacking (to figure out what might be driving the factors that could lead to unconscionable agreement, and in defining bargaining inequality in particular)
i. Two possible situations:
1. Above market price (deal is not in line with what fair market price would be)

2. Not above market, but bad anyway
a. Might be a presumption for enforcing it

b. Factors may still overcome the presumption
	A. Above market price
	B. Not above market price but nonetheless bad

	Failed to shop around – (Paying more at Barney’s) – too lazy or don’t care or premium brand ( no unconscionability concern

· Note: some states require a cool-off period for door-to door sales to allow time to shop around
	Informational disadvantage – in specific transaction, even if fair price if customers do not understand, cannot enforce (e.g., educational deficiency, sophistication, notice)

	Monopolies – control of pricing power because of specific cartel
	Poverty and the market – most substantive concern –as a  result of market,  poor pay more, making existing inequality worse, increasing economic injustice (e.g., higher interest rates)

	Temporary fix – situational monopoly (e.g., tug boat charging more because temporary emergency)
	Paternalism – Might need to interfere b/c there’s a group of people who just aren’t good at figuring out what’s rational (so court needs to protect them)

	Informational disadvantage
	Necessity v. Non-necessity 

	Market irrationality

- discrimination, racism
	Public Policy: Similar to distributive justice, but concerned about 3rd party effect


4. Two main questions

a. Do we have grounds for concern about this transaction

i. Is there something that might seem to stand against the positive case in favor of enforcing (we generally think agreements entered into free of fraud/force should be enforced)

ii. Intention/Aims/Goals

b. Suppose there are grounds for concern, is refusal to enforce agreement, best way to achieve the goals that underlie that concern

i. Institutional Question

1. Other institutional programs available (tax and transfer; social welfare) ( might not be best place for courts

2. Economist says only concerned with efficiency and size of pie (  If you’re worried about distribution, best way is not to mess with contract law, but to argue more structurally

3. Case-by-case basis or systematic change?

ii. Means

1. Take account of the limited power of contract law, anyway

a. Only tells you something in unenforceable

b. Nothing stops somebody from including clauses in their contracts and hoping people abide by them unknowingly

2. Counter: courts at least often bring important issues to the attention of the legislature

J. PUBLIC POLICY

1. General 

a. Some agreements specifically unenforceable as matter of public policy

i. Henningsen: Also public policy, contracts disclaiming injury by negligence usually void for public policy

ii. Ingram v. CAB: Court will invalidate an overbroad non-compete clause on public policy grounds

iii. Public policy issue is on a continuum depending on the activity

1. Keeping sidewalks clear…public policy

2. The more specific the activity, the more likely it is that court will allow parties to contract liability away

b. Earlier position was that K’s to do anything illegal were void
c. New view is that criminality is only one source of public policy
i. Very good indication that agreement is contrary to public policy is declarations of the legislature (enactments) ( goes beyond criminal law to include legislation to enact public policy that doesn’t actually criminalize conduct
ii. Courts will go beyond legislature and make decisions based on their moral sense of the community
2. Different from unconscionability (but no rigid distinction!)
a. PP: Bad effects on society as large (3rd party effects)
b. Unconscionability: generally concerned with particular parties to transaction, or people just like the parties.
c. In addition, Unconscionability focused more on process of the bargain; policy is about consequences based on the substance of the agreement

3. Keep your goals in mind!!
a. Makes no sense to strike down agreement on grounds of PP, if striking down agreement won’t in fact further that policy!
b. One thing to say there’s something going on here we don’t like ( but another to say we get more of what we like by refusing to enforce agreement

c. Restatement §178: factors to consider in public policy

i. §178(3)(b) ( what is the policy behind the statement ( will non-enforcement further the policy?

ii. Example: Suppose state declares surrogacy contracts unenforceable as a matter of public policy & a mother enters into K anyway, but parents refuse to pay

1. Policy: Concern over that the mother might be giving up the baby without really knowing what she’s really getting ( Not giving her the money only further exploits her

2. Alternate Policy: moral objection to financial transactions involving reproduction  ( In that case, might decide not to enforce the fee

iii. Example: stores serving high credit risk customers ( we want them to have the goods and THEY want to have the goods

1. Striking down their agreements may cause them not to be able to get the goods at all!

iv. Simeone v. Simeone: Court looking at whether to invalidate a pre-nuptial agreement.  Any attempt to undo effects of past or continuing discrimination: will plan make things better?  Ironically, court uses feminism argument to uphold clause!

VII. INTERPRETATION

A. PAROL EVIDENCE RULE

1. Rule

a. Parol evidence rule: Existence of later (usually written) agreement, renders prior (usually oral) agreements unenforceable!

b. Parol evidence not always excluded!

i. Question: When there’s evidence of prior agreement not expressed in later writing, are we to see parties as having agreed to discharge the prior agreement by leaving it out of the writing

ii. If not, may still be admissible

c. Substantive, not evidentiary doctrine!! (Erie implications)

d. Rule is about previous agreements being discharged.  Contracts are still modifiable by later agreements, even by oral agreement

i. Typically, can’t add clause that says no future oral modifications can be made to an agreement

1. “Most ironclad written k can always be cut into by the acetylene torch of parol modification supported by adequate proof…the hand that pens a writing may not gag the mouths of the assenting parties.”

2. Even where such clauses are valid, can usually still escape the effect by showing reliance on the oral modification

3. UCC allows such clauses!  BUT also allows for reliance to prevent retraction of the subsequent oral agreement.

e. Rationale of the rule

i. Emphasizes primacy of later agreements over prior ones

ii. McCormick: rule based on the fact that oral evidence is typically offered by the “economic underdog.”  Rule is designed to control urge of juries to find for the underdog by finding a valid prior oral agreement.  Easy way to just exclude them all.

2. When will Parol Evidence be admitted?
a. When & why is extrinsic evidence admissible (Restatement §214)
i. Interpretation: Prior extrinsic material can be appealed to for purposes of interpreting meaning of terms in writing 

ii. Integration: Evidence may also be used to prove/disprove whether the writing is a complete integration
b. Partial vs. Complete Integration: Is absence from writing reflective of intent to discharge? (i.e., how to interpret that prior agreement wasn’t in later writing?)

i. Integrated agreements Restatement §209: where writing constitutes final expression of terms of agreement
1. Completely Integrated Restatement §210(1): complete and exclusive terms of parties’ agreement
2. Partial Integration: Restatement §210(2): if not completely integrated, then it’s partially integrated (sometimes court decides prior agreement was a collateral contract (contract will not discharge the collateral contract))
c. Interpretation: courts will interpret agreements according to their plain meaning if there is one

i. If there is a plain meaning ( no need to appeal to extrinsic evidence (distinct rule of interpretation)
ii. Up to court to determine whether writing has a plain meaning, or is ambiguous (question of law)

1. If ambiguous ( that’s when trier of fact gets involved and that’s when extrinsic material is admissible to help 
2. Masterson: allowed evidence to show what they meant by “consideration paid heretofore”

3. Analysis (Summary): Parol Evidence Rule as Rule of Thumb

a. Absent evidence to the contrary, assume that IF a writing appears to be a complete integration of agreement, it is!

i. Gianni v. Russel & Co: ( sells soft drinks, ( landlord lets other sell, ( says oral agreement!

1. Must look to subject matter…would you naturally expect it to be in the writing?

2. Promise to refrain from selling tobacco was expressly in the contract…would be natural to include what he gets in return!

3. More generally, where you explicitly state that someone can sell something, maybe natural to express whether it’s an exclusive arrangement?

b. This is a rebuttable presumption, by evidence that parties did not intend a complete integration (no problem to use extrinsic evidence to make this rebuttable)

i. Will often hinge on the subject matter of the contract and the alleged extrinsic evidence and how close they are

ii. Sometimes, may have direct evidence!
1. Zele: wartime contract where parties deliberately wrote a contract that didn’t represent their agreement to avoid scandal (left out 25% commission to avoid hint of war profiteering)
2. If there’s direct evidence of intention not to have a completely integrated agreement, makes it an easy case and this is admissible (otherwise, forced to infer from subject matter)

c. Presumption gets weaker as the subject matter of the written agreement on the one hand and the claimed prior oral agreement gets further apart!

i. Collateral promises: can treat it as collateral where it’s so different in subject matter that you wouldn’t have expected it to be in the writing (no warrant for presumption)

ii. Masterson: The collateral agreement alleged (non-transferability of option) was one that might “naturally” be made as a separate agreement, where it wasn’t a “certainty” that it would have been included in the writing (odd decision, given subject matter and fraud concerns)

1. Dissent: Must take into account the fact that the guy in bankruptcy is the one holding out this evidence of an additional agreement…to protect his asset from creditors?

a. Law: Property is presumptively transferable 

b. Would have been easy to add such language!

c. Shouldn’t have allowed in the evidence!
iii. Even if subject matter close, might still introduce evidence if it shows that party didn’t intend for writing to be complete

1. Direct evidence: reason to avoid scandal (rare)

2. Indirect: conduct of parties shows it wasn’t their intent

a. Bollinger: Supposedly there was an agreement on how D would dispose of waste on P’s property (not in written K)

i. D’s actual adhering to the agreement at first is evidence of the agreement.  Otherwise, why else would they do it that way?

d. Merger clauses: clauses that specifically say that writing is the only representation o f parties’ understandings…usually given effect
i. Contrary: LS Heath & Sons v. ATT: such clauses are given great weight, but are not dispositive.  Clause ignored here b/c the K omitted many key elements (price, products, services, etc
B. MISUNDERSTANDING

1. General

a. Not asking whether parties can be excused…we’re asking about assent

i. Where parties meant different things, is there an agreement at all? 

ii. If there’s an agreement, what are the terms?
b. Restatement §20, 201
i. If parties attach the same meaning (whether objective or subjective), promise interpreted to this meaning

ii. If parties attach different meetings: AND where offeree knew or had reason to know there was a different meaning intended by offer, the intended meaning will attach!

1. Example: A says Mazie (horse) but means Daisy (cow); B knows means Daisy

a. Result: contract for Daisy! 

b. Note: 1st Restatement said no contract here
2. Note: it’s up to the offeror to prove that offeree knew he didn’t mean what he said!

3. Look at which party in best position to know what other party meant

iii. If parties attach different meetings: AND where offeree DIDN’T KNOW and had NO reason to know there was a different meaning intended by offer ( look to the objective meaning of the words!!

1. Example: A says Mazie (horse) but means Daisy (cow); B has NO reason to know A meant Daisy

a. Horse has an objective meaning!

b. You can expect other people will understand it to mean horse
2. When no objective meaning (§20(1)(a) ): no mutual assent if attach different meanings and neither party has reason to know what the other party thinks (Peerless)

c. UCC: No specific clause on misunderstanding ( look to common law!

d. Plain Meaning Rule

i. If term unambiguous ( no extrinsic evidence allowed (usually…Traynor in CA was an exception)

1. Pacific G&E v. GW Thomas: Test isn’t whether K is unambiguous on its face, but whether extrinsic evidence is relevant.  Words will never really have an unambiguous plain meaning

ii. If ambiguous ( may use extrinsic to interpret the meaning of the clause (Note: not at odds with parol evidence rule…can’t resolve ambiguity any other way)
iii. WWW v. Giancontieri: Question over whether a K is cancelable by either buyer or seller (as per term in the K)…where the language is plainly clear, can’t look to extrinsic evidence

1. What about intent underlying the writing?  (  This is a particularly easy case b/c there was a merger clause!!  (trumps any other inquiries)…this represents the full agreement.

2. Applied

a. Raffles v. Wichelhaus: Misunderstanding of which “Peerless” ship
i. Peerless has no ordinary objective meaning (it’s just a name!);  cannot hold either to meaning, neither in best position ( no K
b. Oswald v. Allen: Allen has 2 coin collections of Swiss coins.  She calls them her “Swiss Coins” and “Rarity Collection.”  Oswald, not realizing they are 2 separate collections contracts to buy: “all your Swiss coins” (!)

i. Outcome: no contract

ii. Counter: Couldn’t Oswald say she had reason to know what he meant b/c his plain language was clear?  

1. She attached the idiosyncratic meaning?

2. Must look to objective meanings in the context of the deal

c. What’s a chicken? – Frigaliment Importing Co. v. B.N.S. International Sales Corp: evidence in trade for meaning of both boiler and stewer

i. Restatement §201 (comment b): Must take context into account!

1. List of ways to resolve ambiguity

a. Any clues in the contract itself?

b. Prior negotiations and communications

c. Trade usage (key here)

d. Price (both reasonable in terms of price offered) (also key here)

e. P’s acceptance of 2nd shipment

2. In this case, evidence is not totally conclusive

ii. Friendly’s resolution: seems to say if there’s a broad or narrow ruling, you presume in favor of the broader meaning! (rebuttable)

1. So, to win, buyer must prove either that seller knew buyer meant something different (boiler) OR that seller himself meant boiler (and the parties meant the same thing and contract enforceable)

2. Burden on party who wants to depart from objective broader meaning
3. Goals
a. Goal to enforce as many actual agreements as possible and as few not real agreements as possible.  
i. Actual agreements are what parties subjectively intended (problem is that you cannot ground theory in subjective states so ordinarily must look at objective manifestations)
b. Can look behind objective manifestations if can find that one party is in a better position to understand that there is a misunderstanding, and if asymmetry can depart from objective approach
c. Can also depart from objective if evidence that both parties meant the same thing even if this is different from the objective meaning

VIII. REMEDIES
A. REMEDIES OVERVIEW

1. General 
a. Asks the Question: what does legal enforcement mean?  

i. What do you get if you successfully sue for not doing what they agreed to do when the agreement was enforceable?  

ii. What is your remedy?

b. Two Fundamental Assumptions made by courts in enforcing promises

i. Law is concerned with relief of promises to redress breach not with punishment of promisors to compel performance
1. Contract remedies are compensatory!
2. If no loss => no remedy (other than nominal damages)

ii. Relief granted should generally protect the promisee’s expectation by putting promisee in position it would have been in had promise been performed

c. Economics of Remedies

i. Allocation of resources in society should be efficient: make some economic unit better without making another worse (“Pareto superior”)

ii. Idea is that it’s better for society if resources are allocated efficiently at every point in time

iii. “Efficient breach” – breach contract, but still profit even after accounting for loss to other party

d. Certainty principle: contract damages should not be speculative!

i. US Naval v. Charter: alleged copyright infringement by softcover publisher when they shipped books prior to agreement

1. Expectation measures P’s loss, not necessarily D’s gain

a. Profit margins differ by company

b. Can’t assume all paperback sales would have gone to hardcover (many people just wait)

2. What is actual loss? (how many more books would they have sold had D not breached?)

a. Tr. Ct. damages: based on difference between current and previous month’s hardcover sales
b. Appellate court says this is not a proven method but because book sales are so whimsical, it’s not a clearly erroneous method either!

3. When there is “sufficient certainty” (even when there’s a range of acceptable figures) ( resolve against the breaching party and in favor of the innocent party
2. Overview: Types of Remedies

a. Expectation – standard remedy for breach of contract
i. Goal: Aims to put the promisee in the position he would have been in had the promise BEEN made
ii. Where ground for enforceability is bargained for, get expectation unless exceptional situation (e.g., can’t be calculated accurately)
iii. Most common remedy in PE cases, too!
iv. Expectation for promisee who has not yet paid is 0 if market value is less than agreed-to price (e.g., B buys baseball from A for $100k (where it’s worth $90k) and A breaches.  B’s ED = 0).
1. Note: If B paid a downpayment, may recover under restitution! (Rest > ED when downpayment is greater than difference in market value and K price) 

b. Reliance damages
i. Goal: Aims to put the promisee in the position he would have been in had the promise NEVER been made
ii. Never in the first instance what the court is aiming for in a straight contract action
iii. Sometimes awarded in PE cases in some states
iv. Sullivan v. O’Connor: Nose job gone wrong.  Supposed to have two operations and perfect nose ( got three and worse nose.

1. This is a RARE case where court seems to go straight to reliance damages as an acceptable remedy in its own right!
2. Expectation damages difference between what would have had (two operations and perfect nose) and where now – cost of third surgery, pain and suffering from third surgery, $ value of differences of expected and worse nose 

a. Difficult to calculate, and court suggest would be excessive

b. Policy reasons against awarding expectation in a medical case as well (doc’s can’t really promise exact results)

3. Use reliance damages instead in exceptional cases: here, cost of three operations and pain/suffering from 3rd operation, and difference between nose now and nose before operation

4. Note: P waived right to expectation damages (didn’t want to risk another trial); typically, P’s can’t come in and just ask for reliance over expectation even where Rel > E.

v. Bacardi: Granted reliance where unclear if there were any expectation damages (can’t give lost profits from lost relationship, but you know they would have taken the deal without the promise, so at least give that)

c. Restitution
i. Goal: Aims to put the promisor in the position he would have been in had no promise NEVER been made
1. Claws back any unjust enrichment

2. Benefits conveyed from A to B are restored to A by B.
ii. Occasionally available as remedy to breach of contract
1. Example: construction contract where contract is a losing contract and so Rest > E
2. If contract breached in a way such that non-breaching party benefits because losing contract, can still recover restitution damages – Restatement – Restatement §371
a. Can only recover when only partial performance, otherwise just contract price – Restatement §373
iii. Remedy given for Restitution actions (suit in quasi-contract)
iv. Measurement of restitution (Restatement §371)

1. Reasonable value of services rendered (cost avoided as measured by market price) ( more common

2. Extent to which person’s property has been increased in value or other interests advanced

d. Specific Performance (non-monetary damages)

i. Exceptional remedy in common law
ii. Ordered by injunction to perform the contract (or not perform another contract)
B. SPECIFIC PERFORMANCE AND EXPECTATION DAMAGES

3. Specific Performance
a. Summary

i. Basic idea: are money damages adequate?  Uniqueness is one rule of thumb

ii. Second question: what specific performance adequate?

1. Burden of court-supervised injunction 

2. Infringement on personal freedom

b. When specific performance is to be granted
i. UCC §2-716: for goods that are unique or other proper circumstances

ii. Uniqueness: personal services (concert) from a famous opera star are so unique that monetary damages will not compensate
1. Lumley v. Wagner: court grants injunction to stop Wagner from singing at other places when under contract with Lumley

a. But will not make her sing for him!
b. Rationale: court wary of infringing on personal freedom (hard to force someone to do something… e.g., she can always feign illness)
2. Land: almost always specific performance (land is unique)

iii. Use because dollar value too speculative (e.g., no cover market, long term contract where prices may change and expectation cannot be calculated, etc.)

1. Laclede Gas Co. v. Amoco Oil: Laclede awarded specific performance when Amoco breaches because of price chang

a. Ssupervision not an obstacle, and damages are inadequate because long term requirements contract which cannot replace

b. Output/Requirement contracts also often thought of as unique (long-term contract!  Might not otherwise be obtainable)
iv. Specific Performance will not necessarily take away the chance of efficient breach
1. Walgreens: Walgreens asks for injunction against another store going into the mall; however, if mall can make more money from the other store, might be efficient

a. Here, difficult to value the expectation damage, so specific performance is appropriate
b. Not difficult to enforce the injunction either
2. Idea of Posner’s analysis: where it’s difficult for 3rd parties to calculate damage done to innocent promisee, you can ensure adequate compensation by granting injunction and letting parties negotiate it out.

a. Counter: Preferred for court to figure it out, though b/c of the costs to the parties of having to figure it out (creates a bilateral monopoly)

i. Can’t just rely on bargaining parties to come up with efficient solution

ii. May inefficiently drag things out

c. When specific performance is not to be granted
i. Too much supervision required

1. Northern Delaware Industrial Development Corp. v. E.W. Bliss: more workers on construction contract requires too much supervision and unclear whether court could even know how many workers required
2. Note: Court will be more willing to undertake a complicated supervisory role where a strong public interest is at stake (e.g., Laclede)
ii. Where there are reasonable alternatives (Size and expense of cover market does not matter)
1. Section §359 Restatement: Specific performance is inappropriate if money damages are adequate
2. Klein v. PepsiCo., Inc: Court of Appeals overrules trial court’s ruling that plane is unique and does not award specific performance.  
a. Even though expensive and small cover market, not a good reason for specific performance
b. As long as reasonable alternative can be found, party must cover and may then sue for standard breach damages = expectation

4. Calculating Expectation Damages
a. In general, always try to look for expectation damages: putting ( in the place he would have been in if contract had not been breached
b. UCC rules for damages of breach: Sellers and buyers can claim difference between actual price and contract price or actual price and market price, easier because ( only has to appeal to market when no resale or cover purchase
c. Sellers (simpler): if buyer breaches, seller entitled to lost expectancy (UCC mandates a particular rule of thumb):

i. Cover & K: UCC §2-706 – seller can recover difference between actual cover sale price and contract price plus incidental damages (§2-710, e.g., finding new buyer) less any expenses saved (e.g., not having to deliver)
ED = (K – Resale) + Incidentals – Expenses Saved
ii. Market & K: UCC §2-708: 
 (1) seller can recover difference between market price and contract price in event of buyer breach plus incidental damages less expenses saved
ED = (K – market) + Incidentals – Expenses Saved
(2)If these damages are inadequate then can recover profit (including reasonable overhead), plus incidental damages plus costs reasonably incurred less payments or proceeds of resale
Note: This is invoked in the lost volume situations

ED = profit (including overhead) + incidentals + costs reasonably incurred – payments of resale

iii. Sellers may prefer §2-706: Important innovation in the law
1. Note: Market price difficult to figure out
2. Also if there’s a lazy seller, and resale < market, seller makes out better
3. Hypo: K price is $100; mkt price at time of tender is $90

a. Lazy seller ( resells goods for $80 (below market)
b. Resale < market (seller prefers 2-706)
c. Damages: 2-706: $20 / 2-708: $10 
d. Buyers
i. Cover & K: UCC §2-712 – buyer can recover differences between cost of cover and the contract price and incidental (costs of securing cover) or consequential damages (§2-715, e.g., costs of receiving late, dependant on whether foreseeable), less expenses saved
ED = (Cover – K) + incidental + consequential – expenses saved
ii. Market & K: UCC §2-713 – buyer can recover differences between market price (at time learned of breach) and contract price plus incidental and consequential damages less expenses saved
ED = (market – K) + incidental + consequential– expenses saved
iii. Where Buyer had to cover above market: might prefer §2-712
1. Hypo: K price is $100; market price at time buyer learns of breach is $110

a. Buyer has to cover for $120

b. Cover > market (buyer prefers 2-712)

c. Damages: 2-712: $20 / 2-713: $10
iv. Consequential damages included for buyer and not seller
1. Rare for seller to have consequential damages?
a. Happens sometimes though: example of discount for volume and breach so seller has to pay more
b. Still not rewarded because not in UCC
c. No principled reason, just statutory interpretation
e. Notes 
i. Look to cover price first!!

1. Preferred method of compensation is §2-712!!  

a. Even where buyer covers under market, can’t just appeal to §2-713 to get more money

b. Don’t want to overcompensate the buyer

c. Only looking at it from the promisee’s position!!  If market price was $500 and buyer covered for $110, it doesn’t matter that seller got lucky and averted disaster…only looking to compensate the buyer.

2. This applies to sellers as well: 2-706 applies over 2-708 in most instances!

3. §2-708 and §2-713 only available when cover wasn’t available (cannot recover if cover for better price)
ii. Assume good faith: Can’t gouge for most expensive price
1. Loredo Hides v. H&H Meat Products: H&H breaches by not sending hides, Loredo covers and H&H owes difference between cover and contract + Loredo’s incidental damages.  

a. Burden on ( to show if cover unreasonable!!

b. No evidence that ( did anything to increase the damages it sustained…acted promptly and reasonably to cover.
iii. Timing of market price
1. Seller at time of breach
2. Buyer at time learned of breach
5. Applications of Damages Rules
a. Overhead – Vitex v. Caribtex: Caribtex breaches after Vitex reopens plant to treat fabric.  Debate whether overhead included
i. Vitex not a traditional buyer/seller: where market doesn’t compensate, go to §2-708(2)
ii. §2-708(2): go to lost profits including reasonable overhead
1. If you save variable costs (expenses) because of breach (e.g., do not have to hire and pay workers) then this comes out as expenses avoided!  (would have had costs under the contract, but didn’t)
2. BUT: Do not take fixed (overhead) costs out of profit because those are incurred anyway, regardless of contract 

iii. Thus, Vitex gets expected profits: overhead is not subtracted out.

iv. Note: If Vitex had gotten cloth and fully performed, then ED just equals the contract price (because it would have already incurred its costs under the k)

v. What’s reasonable overhead? 

1. Fundamental test: Was the cost directly incurred as a result of the contract?  If we saved nothing, it’s overhead!

b. Lost volume – R.E. Davis Chemical Corp. v. Diasonics, Inc.
i. Davis breaches contract with Diasonics for medical equipment when his own secondary contract is breached, sues Diasonics for 300K deposit back

1. UCC 2-718(2) ( where seller justifiably withholds goods due to buyer’s breach, buyer still entitled to restitution
a. Buyer entitled to payment exceeding damage, OR

b. Smaller of: Deposit minus $500 OR 20% of deposit
i. Assumption is that seller probably does have some losses (de minimus losses always associated with breach)

ii. Fairness to seller!  Without some damage, might make it too easy for buyer to breach.

2. UCC 2-718(3) ( where actual losses can be proved, restitution subject to offset!
ii. Issue: Does Diasonics get to subtract their own losses from the restitution damages due to buyer?

1. Diasonics resold equipment at same price, so should be no damages under §2-706 BUT Diasonics says they are a lost volume seller and should be able to recover

2. Diasonics says it should be able to appeal to §2-708(2) (lost profit), even where there has been a resale, if it can’t be adequately compensated

iii. Lost volume:  If resale wasn’t replacement but a sale that would have happened anyway, then seller may recover lost profit!
1. Inexhaustible supply: where supply greater than demand, can show would not have sold this unit otherwise (if demand greater than supply then always sell all)

2. Profitable: have to show that would be profitable to sell both (sometimes diminishing  marginal returns to selling another unit)

iv. Getting around UCC statutes

1. Looks like should fall under §2-706 because covered, but claim that this is inadequate.  

2. Use §1-305 which appeals to use of expectation damages to get to

3.  §2-708(2) and use lost profits

a. problem here because of last clause “due credit for payments or proceeds of resale” – court interprets as resale of scrap

4. Could have tried to recover under §2-709, action for price

5. §2-207 – term of lost volume seller?

v. Remanded for Diasonics (burden on seller) to prove lost volume seller.  If so, get expectation damages of net profit (income – cost)

6. Applications of Damages Rules (Losing Contracts)

a. Losing Contracts: What damages should be awarded in a situation where the breaching party saves the non-breaching party from what otherwise would have been a “losing contract”?
b. Damages = cost so far + expected profits - provable losses
i. Albert & Son v. Armstrong: Seller agreed to sell machines.  Buyer had to spend money in preparation for delivery.  Buyer was to use machines in a speculative venture.  Seller breached.

1. Restatement §349: sometimes in a situation like this, it’s said buyer is seeking its reliance damages (Note: somewhat misleading)
2. Difficult to tell what expectation damages would have been (speculative), but buyer sought reliance damages
3. Learned Hand: Assume he at least would have covered costs
a. Rebuttable assumption: To the extent D can prove that losses would have exceeded reliance costs, should reduce those costs
i. Rationale: Would impose the risk of the promisee’s contract on the promisor)

ii. Note: as practical matter, may be just as difficult to establish losses as to establish profit
ii. This is just another way of getting to expectation damages
1. If losing contract then non-breaching party would not benefit from performance and no damages
2. If breach mid-performance because too expensive and losing contract, expectation damages zero
3. Cost so far formula best when losing contract because breaching party has to prove losing contract which may be hard to do

iii. Hypo: What Albert he got another machine, but it wasn’t the same.  Reduces his damage b/c he can do something, but doesn’t get his full expectation.

1. Reasonable cover: aimed at avoiding loss (gets difference in price of machines)

2. Not fully compensated b/c it wasn’t exact replacement, but nothing we can really do about it

c. In a losing contract, may seek restitution damages as an alternative to expectation damages

i. US v. Algernon Blair: Algernon Blair breaches contract with subcontractor Coastal after Coastal finished 28% of work
1. It was a losing contract for Coastal
2. Expectation damages zero (because it’s a provable losing contract) but Coastal has given benefit to Algernon, so it gets to recover restitution (cost avoided)
3. Fact that Coastal did not charge enough does not affect restitution damages unless work fully done (separate cause of action; damages not on the k!)
ii. Restitution available when it gives more damages

1. Exception (Restatement §373): will not be available where P has fully performed.

a. Hypo: Coastal completes work and D simply refuses to pay on money due.

b. All Coastal will get is remaining money due on K

c. Law makes an uncomfortable compromise: Saying Where P has completely performed, seems weird to say he should get more than money owed to him under the K, but where he hasn’t, it’s ok.
7. Summary (Formulas)
a. Damages = Profit

i. Where contract already completed

ii. Costs already incurred: no need to subtract them twice!

b. (A) Damages = Gross Income – Costs Avoided
i. Gross income is k price

ii. On breach, don’t get all of the gross income (Vitex didn’t have to perform the mfr process…have to deduct those costs or you over compensate)
iii. Don’t subtract out costs that wouldn’t otherwise be saved (e.g., overhead costs)
iv. Don’t subtract cost already incurred: he shouldn’t incur them twice!

c. (B) Damages = Cost so far + expected net profits (or – provable losses)
i. If you know gross income, no need to go to this formula

ii. This formula is for cases where there has been no income stream to cover his expenses…didn’t get any gross income yet!

iii. This formula is also useful for losing contracts b/c you can isolate costs so far and at least award that!

1. In Albert, there’s no way to prove anything about profits or losses, so this formula allows reliance damages to approximate expectation damages
d. Relation between (A) and (B)
i. Cost avoided = cost of complete performance – costs so far

ii. Gross Income = Net Profit + cost of complete performance

iii. Therefore:

1. (A): ED = Gross Income – (cost of complete performance + cost so far)

2. (A): ED = (Profit + Cost of complete perf.) – (cost of complete perf. – costs so far)
3. (B): ED = Net Profit + costs so far
(B) Note: instead of profit, may have to subtract provable loss

C. LIMITATIONS ON DAMAGES
1. Avoidabilty
a. Restatement §350: Parties must make reasonable effort to avoid damages and cannot recover for loss that could have been easily avoided
i. Not quite a duty to mitigate (no liability incurred)
ii. Don’t have to mitigate, but court will not award those damages that could have been prevented!
1. Example: where there is market for goods, assumed that buyer can limit damages by covering on the open market 
iii. Virtue v. Bird: D delayed in telling P where to ship goods, but P cannot recover for the death of his horses during the delay, where he should have known not to leave them standing out in the hot sun without water!
iv. Rockingham County v. Luten Bridge Co: County breaches bridge building contract but Luten continues to build.

1. Luten cannot recover for loss could have avoided
2. His remedy was for breach (lost profit) ( can’t create additional loss by incurring the expense of building a useless bridge
3. Exception: UCC §2-704(2): Manufacturers of goods can continue making goods if done to avoid loss
a. Want to encourage to do what can to avoid loss (assume that goods are interchangeable and more easily sold on market?)
b. If loss not actually avoided, though, seller may still recover for cost of  completion as part of damages
b. Sales of Goods: In general must try to cover to mitigate damages
i. UCC §2-715(2)(a): cannot get consequential damages if do not try to cover (again, cover not required per se, but can’t go claiming consequential damages without trying to mitigate)
ii. Tongish v. Thomas: Tongish breaches contract with Coup and sells for higher price to Thomas.  Coup does not cover.
1. Trial court uses §1-305 (put aggrieved party in as good a position as would have been in otherwise) and awards Coup $455 handling fees based on fact that damages are compensatory not punitive (i.e., don’t overcompensate)
2. Coop didn’t cover!  If co-op covers, this is an easy case:  Just go to §2-712 if they were successful or §2-713 if they weren’t and had consequential damages
3. Court allows recovery on §2-713 anyway!!
a. Professor Scott: Where reseller bears the risk of a downturn in the market, why shouldn’t he also be able to enjoy the benefit of an upturn in the market?!

b. Must look to ex ante position, and then §2-713 can be reconciled with §1-305
c. Counter: if all his contracts are like this, then he doesn’t really care what the market price is…he always just takes a handling fee (weakens the argument?)

4. Rationale: Typically courts see sale of goods transactions as being motivated by a desire to trade and take risks!
c. Parker v. Twentieth Century-Fox Film Corp: Shirley McLaine Case
i. Employee has duty to avoid loss when employment terminated, but employment must be substantially similar  ( role in other film deemed not similar enough
ii. May hinge on whether the secondary option is given by the breaching employer, or a different employer (e.g., Wachtell fires you and Davis Polk offers you a job, probably can’t refuse)
1. Rationale: More stringent with the same employer??

a. They’re the very person who breached!

b. If you allow them to get away with this, they have no disincentive to breach!!

c. Can always claim no loss b/c they gave an alternative.
iii. Where you’re weighing duty to accept alternative offer of employment by breaching party, reasonableness doesn’t matter and only necessary inquiry is whether alternative is different/inferior
1. Dissent: Should be a jury question to see if it really was a difference in kind between the types of offers

2. Cost of completion and Non-pecuniary loss
a. Restatement §348(2): When loss non-pecuniary or damages too speculative to be assessed with reasonable certainty plaintiff can be awarded:
i. (a) Diminution of market price caused by the breach
ii. (b) Cost of completion or remedying defects (e.g., market cost of completion), as long as it’s not clearly disproportionate to probable value to P.
b. If this is clearly disproportionate to probable loss to the plaintiff, courts use different “rules of thumb” (i.e., what’s the difference performance would have made to the value of property?)
i. Jacob & Young v. Kent: ( builds house and uses wrong type of pipes, suing for 3K unpaid, ( wants ( to redo piping which requires demolishing a substantial amount of existing structure
1. Cardozo distinguishes material (discharges non-breacher of duty) and nonmaterial breach (does not discharge) 
2. Here, breach does not give right to D not to pay, BUT D may subtract cost of breach from money owed

a. Cost of completion is standard rule of thumb, but if grossly and unfairly out of proportion ( use diminution in value (loss of value of property)
b. Thus no additional damages to Kent (no provable diminution in value…a pipe is a pipe)
3. Note: Factual presumption that where cost is grossly out of proportion to value obtained, would overcompensate
a. Assumes that Kent will just pocket the money!! Now that the mistake has already been made, it’s a waste of the work already done to rip it all out!

b. Implausible to believe pipes really have more value

c. Sometimes, trier of fact may find otherwise

i. Owner may really use the money for intended purpose (esthetic value, or in hope of increased value in future)

ii. May be preferable b/c that really puts him in same economic position expected ex ante

ii. Groves v. John Wunder Co: ( does not complete contract to leave land in good shape after strip mining.  Cost of getting land into shape 60K, land in good shape worth 12K.  
1. Court decides that Groves entitled to cost of completion because breach willful and plaintiff had already paid

a. Don’t want to reward bad faith breach.

2. Still, willfulness not dispositive, awarded in good faith

a. People have a right to do what want with land

b. They are speculating: buy cheap in expectation that land value will go up…there’s a depression now

c. Even if not worth it now, might be worth it in the future

d. Don’t want to undercompensate!

3. No “economic waste” here, unlike in Jacob & Young (i.e., it’s not like they have to undo work already done!)

iii. Peevyhouse v. Garland Coal & Mining Co: P leased farmland for strip mining.  D agreed to perform restorative and remedial work at end of lease.  D left property w/o doing remedial work.

1. Holding:  where cost to complete >> probable value to P (and where the breach is only incidental to the purpose of the contract) ( award difference in value:  $300

2. Cost to complete: $29k and difference in value: $300

a. Jury had given $5k ( Guessing as to what it’s worth to these guys (i.e., not worth as much as $29k, but more than $300) 
b. Damages can’t be speculative!

3. Note: another way around the problem?

a. Specific performance ( courts seem worried about pocketing the money…now can’t do that.  Forces parties to bargain.

i. Let them decide between themselves

ii. Gets you out of puzzle of trying to figure out value of performance

iii. Give right to performance and incentive to bargain.

3. Foreseeability
a. §351(1) and (2) – party only responsible for loss of other party due to breach if loss foreseeable (e.g., had Bambino had another contract and that person had another contract, Tongish not responsible for all losses)
b. §2-715 – (2)(a) – seller must have reason to know of possible losses
c. Hadley v. Baxendale – ( needs crank for mill and (’s lateness costs 300 pounds – issue whether ( knew and loss was foreseeable
i. Hadley test – two prong test
1. Arising naturally (expected)

2. Foreseeability (in contemplation of parties)
ii. Policies


1. Fairness – not fair to ( to hold responsible for unforeseeable losses

2. Economic efficiency – incentives for disclosure, special circumstances

d. Delchi Carrier v. Rotorex – Rotorex agrees to supply compressors but sends wrong kind, Delchi cancels contract and loses sales

i. Governed by CISG which uses “possible consequence” language instead of “probable” of American law

ii. Look for avoidability and foreseeability

e. Kenford Co. v. County of Erie – Kenford tries to recover for lost appreciation of land when stadium is not built

i. Three possible tests

1. Foreseeable as possible (the torts test)

2. Foreseeable as probable

3. Holmes – much stricter tacit agreement test to take on only certain losses, foreseeability and agree to take on liability

ii. Court uses combination of the Hadley and Holmes test, express agreement to consequential damages too burdensome

f. UCC §2-715 – rejects tacit agreement test for foreseeable as probable

g. Tacit agreement test used in NY

4. Certainty
a. §352 – damages only available to extent they can be established with reasonable certainty
b. Fera v. Village Plaza, Inc. – Leasee can recover lost profits if can prove, usually lost profits too speculative but if can prove can recover
c. Also has to do with liquidated damages, above
C. LIQUIDATED DAMAGES

1. General 

a. UCC §2-718:

b. Restatement §356:

2. Liquidated damages clauses in contracts
a. Wasserman’s Inc. v. Township of Middletown: commercial lease with stipulated amount (pro-rata reimbursement for improvement costs and damages and 25% of lessee’s average gross receipts for one year)
i. Liquidated damages clause – amount in contract as damages in case of breach.  Do because:
1. Damages too speculative
2. Deterrence
3. Prevent litigation, don’t have to go to court
ii. Courts generally approve as long as not punitive – must be reasonable ex ante
iii. §356 – liquidated damages are fine if they reflect actual loss and if they are too large will not be enforced as a matter of public policy
iv. UCC §2-718 – anticipated or actual harm – ex post calculation of damages will be enforced if ex ante reasonable
v. If actual damages are a lot less than liquidated damages, will not enforce because then punitive, but if more will enforce because do not care about under compensating parties
vi. Point of liquidation damages to predict damages and make not speculative
3. Buyer compensation from loss

a. Damages meant to be compensatory, not punitive - §1-305
b. Thus, buyers can get back deposits - §2-718(2) – but “slap on hand” and compensate seller for breach = $500 or 20%, smaller
c. §2-718(3) – also seller can establish more damages if more than incidental loss
No consideration needed








