




CONTRACTS





I. Remedies

The purpose -- to give compensation for the breach; to put the nonbreaching party where she would have been had the promise been performed. 

A. Expectation: 

Money damages necessary to put P in the position he would have been if the contract had been performed. Also known as “benefit of the bargain” damages.  

1. This is the standard remedy for all contracts, except implied-in-law.

2. This is the standard remedy for promissory estoppel, and not reliance.

B. Reliance

 Money damages necessary to put P in as good a position as she was in before the contract was made -- compensate for the cost of performance.

1. Court would often grant this remedy if expectation damages are difficult to quantify or impossible to measure accurately. e.g. [Hoffman v. Red Owl]

2. P is usually awarded the out-of-pocket costs incurred in the performance he has already rendered.

3. Not the primary remedy for promissory estoppel.  

C. Restitution
Recover all costs plus unjust gains. D returns benefits gained to P.

1. Awarded when expectation damages are too uncertain to be awarded and when reliance damages may not be a fair measure of recovery for P. If P hasn’t himself breached the contract, restitution damages will be awarded when they are greater than reliance damages.

2. Awarded in implied-in-law contracts (because here there is no true bargain, so P cannot receive the “benefit of the bargain” in expectation damages).

D. Specific performance

A decree for specific performance orders the promisor to render the promised performance.

1. Compelled performance -rarely granted, but sometimes for land (unique).

2. Equitable relief: this is one of two types of equitable relief .

II. Scope of contracts
A. Express

1. Genuine contract, where the source of obligation is the intentions of the parties

2. The agreement is by “words”; formed by language, oral or written

3. Language used by the contracting parties cannot be divorced from the environment in which they have conducted negotiations 

4. Normal action is action for breach of contract (person can recover for both unjust enrichment and the value of the promised performance). 

Cases: Denial of express contract in Barnet’s Estate (wife and husband; husband dies; she worked in the home -- more business-like; fairness to other beneficiaries)

B. Implied-in-fact
1. Contract with no written or oral statement of the promise

2. It does not differ from an express contract except that it is circumstantially proved -- infer agreement from circumstantial evidence.

3. Courts must find objective criteria for determining the intentions of the parties in the light of the circumstances surrounding the transaction, e.g. conduct of the parties.

4. Normal action is action for breach of contract (see above)
· Issue of Timing. In all implied-in fact contracts concerned with spousal

· relationships, the key element is when the contract took place. If before marriage, then it’s enforceable (Shaw) (proposal of marriage carries implied warranty that the one marrying is free to marry) vs. after marriage (presumption against enforcing).   

Cases:  Austin v. Burge (newspaper)

Failed application in Hertzog (father’s farm; P tried implied; court refused to take testimony to support express contract) and in Cropsey (marriage failed on a technicality)

C. Implied-in-law (quasi-contracts)


Murphy: the cause of action is the need for restitution, and restitution is the 
remedy; no contract but the law supplies one. Exists where:


( benefit was conveyed


( not an officious intermeddler


( not a gratuitous benefit


( benefit is measurable; if benefit not measurable --> no recovery


( appropriate measure of recovery -- cost of procedure, not benefit itself; 
  

     reasonable cost of getting someone to do the job.

1. Also called constructive contracts, quantum meruit

2. Fictions of law adopted to enforce legal duties by actions of contract where no proper contract exists; enforced in order to avoid unjust enrichment --> can recover the amount of benefit conferred upon the D. 

Example: Option contract created by part performance: §45

3. Realm of civil law that doesn’t fit into strict contract law

At one time didn’t exist in contract law (Young and Ashburnham’s case, 1587) (where inn sought repayment for food and lodging of gentleman, court held that since no agreement to pay was ever made, inn could not recover money; should have agreed before).

4. Purpose is to bring justice without reference to the intentions of the parties

5. Action is for restitution (measure of damages in breach of contract) and unjust enrichment at the claimant’s expense.

6. In cases where P. provided a service (e.g., medical services) that was not guaranteed to benefit D. -- then the appropriate measure of benefit is the cost of service.

Cases:

(i) Noble v. Williams (1912) School teachers suing school board for breach of contract for refusing to supply necessary teaching materials. Court found that there was no implied-in-law contract and that teachers, instead of buying materials themselves, should have sought a “writ of mandamus” -an order requiring a legislative body to uphold its statutory duty. 

(ii) Sommers v. Putnam Board of Ed. (1925) After repeated requests by P to D to provide transportation for P’s children, P furnished his own transportation and sent bill to D. Court held that D had breached an implied-in-law contract with P and owed him transportation costs. Can reconcile/compare w/ Noble:

aa. Noble concerned a contract, and Summers was a statutory requirement 

bb. If there is a stronger argument for quasi-contract, must use this remedy, vs. stronger case for mandamus, than writ must be sought. Sommers was a stronger case for quasi-contract (statutory obligation of father; Noble -- no such duty; more like officious intermeddlers)  

cc. May be issue of notice (father clearly made attempt, did teachers? unclear)

dd. May not always have uniformity with decisions from different jurisidictions

(1) Two exclusionary rules (to deny recovery):

a.  No recovery if performed in an officious manner. e.g. weeding gardens. The officious intermeddler
 receives no compensation. (Noble)

b. Gratuitousness. If it was done gratuitously (motivated by mere benevolence), no recovery. 

  E.g. a doctor will receive compensation, but an unofficial rescuer (nonprofessional) will receive none. See Cotnam v. Wisdom below. 



Murphy: Note difference between Hurley and Cotnam. In Hurley, no act 


was performed, so no contract. In Cotnam, act performed, so assume 



contract. Gratuitous promises are not enforced because:

( want to discourage reckless (amateur) rescues

( difficult to measure the benefit conveyed -- no market for  such services

( concern about officious intermeddlers 

2. Rule of thumb: If the parties had been able to talk to each other, there would have been a contract.

3. Recovery is usually for the standard fee (e.g. a doctor’s fee), rather than a benefit. 

Cotnam v. Wisdom (1907): D is injured in a car accident and P is summoned by a bystander to render emergency medical aid. P performs a difficult operation and D dies. P recovers in quasi-contract for the reasonable value of his services, even though there was never any attempt to negotiate a contract.



Conditions for quasi-contracts:



( benefit was conveyed



( not an officious intermeddler



( an appropriate person conveying the benefit (e.g., a doctor or 


nurse in an emergency -- not an officious intermeddler)



( if P made a mistake and the person benefited knew -- can recover

4. No duty to contract exists

Hurley v. Eddingfield (1901): Action for wrongful death because physician 

did not come to aid of decedent, after accepting fee. No contract because no promise. No duty to rescue in common law. If a close relative, courts have sometimes imposed duty to assist. If doctor was already treating patient for a condition, appeal for assistance could be viewed as extension of a contract.


( P could have argued that obligation arises from the acceptance of license; that medical profession is highly regulated --> certain privileges; family doctor argument.


( In response -- D could say that acceptance of license -- non-statutory duty & non-binding; also the fact that the legislature did not see it fit to impose such an obligation in a statute.


Without intent, generally no contract; as long as no intent not to enter legal relations, 
may be a contract.  Freedom of contract: can't compel party, w/out intent, to contract.


A: affirmative intent; K



B: negative intent; no K



C: neutral intent, didn't contemplate; maybe K?


American law gen. holds that a contract can be found in A or C; C requires 
relationship or societal need to construe contract absent clear intention.


Rose & Frank v. Crompton: even though in business context, parties explicitly stated 
that they intended NOT to be bound - respect for wills of parties, no K.


Intent to K must be bilateral: look at Davis v. General Foods, she intended K but they 
made it clear they did not.

III. Contracts and Intentions

Murphy: The will theory
 tells us that intentions are important; however, the objective theory
 is what is used in practice. Sometimes intentions are important in the context of the objective theory. 


Will Theory: 


Look at what parties wanted; contract law enforces parties' wills; subjective standards.  
Society benefits if parties can freely enforce will. Contract -- "meeting of the minds."


How to distinguish between merely conditional promises and bargains? (Williston's coat example). 


OFFER (conditional promise) + ACCEPTANCE  (condition) = PROMISE

A. Intent to enter an agreement
e.g. express promise

1. Apply an objective test: Is it plausible/reasonable to interpret behavior according to agreement? Do not seek evidence of a subjective nature.

Davis v. General Foods (1937) P revealed to D recipe for ice cream, with understanding that compensation was at D’s discretion ; D used it without compensating P. Both parties expressed a desire for no contract, although P relied on fairness and made a quantum meruit argument (impicit contract). Court held for D and used objective inquiry, not her state of mind -- rather what would a reasonable person do? Even looked up the dictionalry definition of "discretion". 

Sullivan v. O’Connor (1973) Award of damages for plastic surgeon’s breach of contract to “enhance [patient’s] beauty and improve her appearance” affirmed. Court relied on contract and stated that P was entitled to recover from an expectancy or reliance view (objective). Court awarded reliance damages (P did not claim expectation damages). Public policy concerns about fraud -- §178 (unenforceable contracts) --> higher standard of proof in formation, but could place too heavy a burden on D.

Anderson v. Backlund (1924) Landlord sought to induce tenant, who was behind in his rent, to put more cattle on the farm that he had rented. Tenenat hesitated for fear of a dry spell and landlord assured him “Never mind the water John, I will see there will be plenty of water in Minn. yet.” No rain, additional cattle died and John sued. Court held that John did not have reason to believe that the landlord’s statement was a promise, since language was indefinite (objective standard). Fact that landlord had no control over rain is influential (since not a valid claim here), but not determinative, since he could always have bound himself to pay for cattle if there was a water shortage. However, Murphy notes that Backlund did give external manifestation of his intent, by buying cattle.   

2.  Presumptions
a. Business context: based on an agreement

(I) Rose and Frank v. J. R. Crompton:  

§21 -- the American view that it should not be the case that the parties did not intend not to enter legal relations -- codified.

b. Family context: not based on an agreement, but probably based on mutual affection.

Murphy’s Necessary test: in a family context, you only imply a contract when it is necessary to do so. Necessary to use such a strong test because:

(1) Assumptions about motives: creditors for the estate must be paid and the family might be trying to keep the money for themselves (Barnet’s Estate)




(2) Public policy: Policy of the law that one seeking for services 



rendered in a close family relationship must show a clear express 



agreement. Rationale: need to separate private and public realms; 



don't want kids suing parents for not giving them promised gifts.  



Comity: the more we think the family law will adequately provide, 



the less we want to see K in the domestic context.

(i) Hertzog v. Hertzog (1857) (holding that P was not entitled to recover compensation from his father’s estate for employment during his father’s lifetime because the principle of family affection sufficiently acounts for the family association and does not demand the inference of a contract). Murphy first brings up necessary test here: the most plausible (as opposed to the only) way to explain the behavior is that there was a contract -- not usually the case when there are other relationships. Will only find an agreement when it is necessary. Here -- may also be family affection. Evidence of 2 witnesses -- may show intent, but no contract.

 (ii)Barnet’s Estate (1936) Widow’s claim for compensation from husband’s estate for alleged services contracted as general manager of park commissions was denied because a wife’s services are rendered w/o expectation of specific reward. Murphy: Necessary test parallel w/ Hertzog. Express contract required; fairness to other beneficiaries.

(iii) Cropsey v. Sweeney (1858) Under technicality, P not married to D and so cannot recover from him for services rendered during their life together. Paternalistic court held that the law would insult P herself in presuming her work was similar to that of a servant. Normative concern -- spouses are not expected to act presuming financial gain. Uphold the family w/o regulating private relations.

(iv) Shaw v. Shaw (1954) D proposed to P under pretense of being a widower; married 14 years. P claimed damages under breach of contract (implied-in-fact); court held that proposal of marriage carries an implied warranty that one is free to marry. Succeeded where above cases failed because (1) Shaw was asking for her fair share of the estate and not services rendered; (2) Crucial fact: prior to marriage there is no express contract requirement. Presumption that Shaw would not have married D if she thought she could not share in his estate. After marriage, presumption that parties do not intend to enter legal relations. (3) Here -- more like stangers (in a legal sense) (4) Public policy: supports implicit warranty in order to promote good intentions of marriageable parties.

· Note similarities between courts’ interpretation in above cases and outcomes in Kirksey and Forward. 

B. Intent to enter legal relations
1. Manifestation not to enter legal relations will count against contract (objective theory governs)


Objective Theory (Modern view)  


Look at language and behavior of parties; objective standards, words and deeds.  
Society benefits if can fashion law, regardless of will, to find most fair outcome in 
greatest number of cases. Eases role of courts.


K "has nothing to do with what the parties contemplated but consists of rules - 
founded on considerations of public policy - by which the courts impose on the 
contracting parties obligations of which [they] were often unaware; this 'objective' 
perspective discloses that the voluntary act of entering into a K creates a jural 
'relation' or 'status' much in the same way as does being married or holding a public 
office."  J. Frank, Zell v. American Seating Co.


Look to outward manifestations; don't try and delve too deep into parties' minds.  What would a reasonable person understand from the outward manifestations (words and behavior)?

Objective approach: courts would try to find assent + rely on ordinary interpretation. Advantages of the objective approach:

( improves the security of transactions & encourages efficient resolutions; smaller transaction costs.

( encourages the party in the best position to insure that there are no mistakes -- can prevent misunderstanding.

( standard for inquiry -- if one of the parties "has reason to know" about some discrepancy (§20 and §20.1).

( burden on the speaker -- has to realize that her words will be interpreted in the usual sense (for particular trade or business) -- prevents potential claims of idiosyncratic meaning, unless both meant the same thing (§20.1.3).

( has to be a material, not trivial misunderstanding.

( sometimes fair result is to split the cost between the two parties (J. Frank in Ricketts v. Pennsylvania R.R.) but not an available remedy in our law.


Against the objective approach -- personal autonomy and the will theory.


Can combine the objective and subjective approach? At the level of justification, however, subjective states matter, while objective view follows formal rules to meet the practical concerns about improving the chanelling function. It does not interfere w/ the subjective answer to the why question. To achive the aim of actual meeting of the minds -- use objective standard. Contracts -- fundamentally subjective & substantive, but need formal rules for practical reasons.

Three views as to the intent to ELR:

1). British rule -- must have intended to enter legal contracts.


2). American rule -- must be the case that did not intend not to ELR.


3). Third rule -- did not intend.


Difference between British & Amer. rules -- reflects diff. views on the role of contract. British -- requires an overt act -- consideration + intent to ELR. Amer. -- would not enforce only those agreements that were not intended to be enforceable -- intent to ELR should replace consideration. 


Barnett -- parallels to Locke, Nozick and libertarians -- govt. should merely enforce transfers, not acquisitions; the importance of subjective states of mind of the parties -- moral only if voluntary; no additional political criteria.


Williams -- in favor of Amer. rule; formality -- a good provision.

Armstrong v. M’Gee (1795) P is disgusted with the performance of his horse; in jest, offers to sell to D for $5. P tries to get horse back later, but D refuses. Court held that a contract was not formed when both parties know the agreement was made in jest; manifestation with physical signs was basis for decision. Murphy: Role of external manifestations is very important in determining mental state. Jury must have decided that M’gee gave outward signs that he knew Armstrong was joking.
2. Presumptions
a. Family context (Balfour): intent not to enter legal relations.
Difficult to enforce contract in family context. Contract won’t be implied. Even if there is an express record of promise, court will interpret this record as intent not to enter legal relations. However, spouses can make contracts with each other if they make clear their intention to do so.

Balfour v. Balfour (1919): Oral agreement between husband and wife was not a contract. Onus was on P to establish contract, which she did not do. Result is based on presumption of fact. Court would be overwhelmed by such arrangements if they were legal obligations (Atkins public policy--private v. public realm; also the flood gates argument -- trivial agreements would flood the courts). Intent to be legally bound -- limits the # of lawsuits. Representative of legal tradition at time. Remember that family law will protect spouses who have no income. 

b. Business context (Rose & Frank): parties intend to enter legal relations. Murphy also notes: parties do not intend not to enter legal relations.

Rose & Frank Co. v. J.R. Crompton (1925): parties had signed an Honorable Pledge Clause, but court held that orders given by P and accepted by D were new and separate contracts that were enforceable.  

IV. Which Contracts are Enforceable?

The power to contract is not unlimited. Parties cannot make a binding contract in violation of law or public policy (e.g., in violation of anti-trust laws). They cannot establish the impossible by contract, such as changing the laws of nature or of logic. (Sternaman v. Met Life, 1902) Enforce those promises which are socially beneficial. Alternative view (Fried) -- not just for the social good, but also because it is morally right. 

A. Introduction

Not all promises are legally enforceable. e.g. promises to make gifts are not usually enforceable. The function of the consideration doctrine is to distinguish between promises that are enforceable and promises that are not. As a general rule, courts will not enforce a promise unless the promisee has given “consideration” for the promise.

1. Functions of the consideration doctrine (Fuller):

(a) Evidentiary function

Helps provide objective evidence that the parties intended to make a binding agreement. Distinguishes agreements that were meant to be legally enforceable from those for which the parties did not contemplate legal relations. 

(b) Cautionary function: against making reckless promises

If parties are aware that providing of consideration by one will make the other’s promise enforceable, the parties may act more carefully and will be less likely to make thoughtless or bad bargains or mistakes.

(c)  Deterrent function

Discourage transactions of doubtful utility (gratuitous promises?)

(d)  Channeling function

Distinguishing one particular type of transaction from other types and from tentative or exploratory expressions of intent -- important since demonstrates whether the deal is enforceable. Formal legal rules are valid as long as they are known and understood by everyone. The effectiveness of the chanelling function depends on the kind of the legal rule accepted. 3 types of legal rules: 


1). substantive (§71)


2). evidentiary rules of thumb (Mansfield)


3). strict form (Kent) 

Both Mansfield and Kent believe that there is nothing special about promises. But Kent -- a single test of enforceability. Mansfield -- several tests -- weakens the channeling function; it's no longer clear which promises are enforceable. Cautinary function -- also weakened since it depends on the channeling function. 

Murphy: limiting device that limits promises that are enforceable

Marci: Consideration requires the promise be the product of a bargain; it means a negotiation resulting in the voluntary assumption of an obligation by one party upon condition of an act or forbearance by the other.  

B. Bargain Theory (§71)

This is always enforceable. The essence is mutual inducement.

Must have a promise, plus:

1. An act, forbearance, return promise by promisee;

2. That was bargained for (sought after) by promisor; 

3. Given by promisee in exchange for that promise.

Section §71. Requirement of Exchange. Types of Exchange
(1) To constitute consideration, a performance or a return promise must be bargained for.

(2) A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise. 

(3) The performance may consist of 

(a) an act other than a promise, or

(b) a forbearance, or

(c) the creation, modification, or destruction of a legal relation.

(4) The performance or return promise may be given to the promisor or to some other person. It may be given by the promisee or by some other person.

Section §79. Adequacy of Consideration; Mutuality of Obligation
If the requirement of consideration is met, there is no additional requirement of:

(a) a gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee; or

(b) equivalence of the values exchanged; or

(c) “mutuality of obligation.”

Murphy: Bargain theory emerges out of commercial transactions. Commercial exchange=contract. Additional explanations:

(1) Under bargain theory need not show a concrete benefit, just that the promise was “sought.” “Sought” should not be interpreted as intent. 

(2) Concrete reliance is not necessary under §71. 

(3) Need not show “but-for” inducement as in §90. 

(4) Section §71 is the default enforcement for the Restatement; use this if it applies, rather than other obscure sections.

Case examples of Bargain Theory:

(1) Hamer v. Sidway: Uncle clearly wanted this type of behavior (no smoking, drinking, swearing, etc.) and nephew’s behavior was induced by his uncle. Under §71, the whole discussion by the court is unnecessary. Consideration was forbearance of activities. Also -- a unilateral or bilateral contract? No damages to the uncle -- unlikely to be enforced. But could be emotional damages. If no specific damages can be awarded --> no damages at all. There must be certain damages. May illustrate Fuller's point that BT loses its justificatory force in non-commercial context. 


      DeCicco represents about as far as a court can go in finding a bargain; Cardozo 
        
      reasons that couple, which had legal right to back out of marriage, must have 

      been contemplating to do so and the father bargained for them to marry by 

      offering land. Father gets out of it? Knowing his daughter is married?

(2) Purely executory contracts. Exchange of promises but no action. Also called promissory liability. 


Policy


Weeds out gratuitous promises; it is protective of the promissor, by saying we only 
want to enforce those promises where offeror gets something (as evidenced by the 
fact that he bargained for it).  However, we don't care what he bargained for, or what it 
worth, or whether he also had other reasons; all we care about is the bargain.

Case Examples where NOT Bargain Theory 

(1)  Bargain lacking due to unsolicited action

Kirksey v. Kirksey (1845) Man writes to his widowed sister-in-law that if she comes down to Alabama, he will let her have a place to raise her family. Court concluded that this promise was a “mere gratuity”and unsupported by consideration. Sister-in-law’s move was merely incidental to the promise: his desire to have her come down did not induce him to make the promise. 

Advice should not be misconstrued as consideration. J. Ormond -- dissenting -- could rely under §90. Difference between what is bargained for and a mere condition. To differentiate -- look for any benefit to the promisor. However, if his purpose in having her come down was so that she would live near him, her coming down would be bargained for and would be consideration. Better chance under §90.

Forward v. Armstead (1847) Similar to Kirskey. Court rejected notion of consideration for son’s moving down to AL to help his father take care of plantation, even though P made improvements. No bargain. Now -- could recover under §90 -- but not back then. Imrovement -- could be compensated under the theory of unjust enrichment. 

(ii) Bargain lacking: action not taken in response

(iii) Insufficient consideration

[Fisher v. Jackson (1955)]: Presumption that employment is terminable at will; “permanent” job does not equal lifetime job unless special consideration. To rebut presumption, must show evidence that employer intended lifetime employment, or strong benefit to employee beyond an ordinary contract employee (e.g. financial benefit); mere detriment to employee is not enough. Also could have rebutted presumption by showing employee was only able to gain services with promise of lifetime employment or evidence of bargaining that P only gave up other job because of promise of new job.     
Case where it could be either §90 or Bargain theory

Devecmon v. Shaw (1888) (uncle’s promise to nephew, who had lived in his family and served as his clerk, to reimburse his expenses if he took a trip to Europe). Court was spared the necessity of choosing between the two theories since the two measures of recovery (expectation and reliance as “justice requires”) would have been substantially identical. Murphy says outcome would be clearly different if there was a business purpose to the trip. Here -- nephew was his uncle's employess -- so uncle could have really sought that trip to Europe. 

     Reliance as a ground for recovery? Issue of loss avoidability -- should honor only serious promises. Promises that were relied upon -- more likely to be serious promises (a formal explanation of the reason to enforce such promises).

Examples of Consideration:

(1) A waiver of any legal right (Hamer v. Sidway) 

(2) Doing something you are not legally obligated to do

(3) Not bringing a law suit

(4) Any act or forbearance that is bargained for.

C. Bargain Theory Plus

· More demanding than just the bargain theory. Must include a benefit to the promisor OR detriment to the promisee in addition to standard BT; BT+ -- an older version of BT. Benefit is not psychological, e.g. “happy,” but concrete, e.g. standard commercial bargain.  

Benefit and Detriment:



Consideration need not be economic loss or benefit; can be alteration of a l
egal right (giving up smoking, agreeing to drop a lawsuit not patently without merit), 
peace-of-mind or other emotional gain, output of time and effort.



"Detriment" is not literal:  it is a promise to do what one is not legally required 
to do, or to refrain from doing what one is legally entitled to do.

· This is a more demanding standard, requires a bargain and benefit/detriment.

D. Promissory Estoppel (§90)

· Murphy: Doctrine is for compensating reasonable reliance with “but-for” test.

· Absence of consideration. However, if no reliance, does not apply, e.g. purely executory agreements.

· Remember that PE does not require an offer/acceptance, just a promise (not a mere statement of intention) that satisfies §90.

1. Four main elements. A promise which: 

(1) The promisor must reasonably expect to induce action, omission or forbearance on the part of the promisee (or a third party),

(2) Promisee did rely on, 

(3) Such that injustice can only be avoided by enforcement of promise.

(4) Manner of enforcement -- limited by justice.

2. Default remedy is expectation damages. 

(i) But sometimes courts award reliance damages --  may limit reliance under (under 4th element): for example, so expectation damages >>> reliance damages; esp. when expectation damages greately exceed reliance damages. Rarely -- no damages. Evidentiary presumption -- charity and marriage. “Injustice” is based on the 

(a) Nature of the relationship

(b) Context of the agreement (business, insurance)

E.g. Lottery ticket example. This is the type of reliance that need not be enforced. However, it depends on whether the person entrusted to buy the ticket was a cab driver or a courier. If the courier, the default may be to award expectation damages of $1 million. (Murphy suggests that this is not legitimate, but overused). Here, the expectation damages = reliance damages if I would have bought the ticket myself if it wasn’t for the courier’s promise.

· Murphy believes PE and Consideration doctrines may not be able to address these distinctions. As a matter of policy for (b), need to determine what promises do people routinely rely on in commercial transanctions (e.g. insurance) vs. freak incidents (lottery). Keep in mind that insurance is not as risky, in regards to the size of the potential loss or gain and the probability of the event that causes the loss or gain.   

(ii) Occasionally recovery is denied under (3).
E.g. Expectation >> reliance >> what is considered appropriate

This is the rich uncle buying the car from the nephew for $5000, rather than the $200 it is worth. If uncle defaults, the court would probably not award the $5000, but either $200 - the market value of the car (he’s still got the car), or the $200 plus misc. costs. Depends on whether nephew would have tried to sell car elsewhere (new promise). Murphy suggests issues of comity here (court should not be involved) or no remedy available at all.

3. Classic Examples

(i) Gratuitous promises made within the family
 Ricketts v. Scothorn (1898) (holding that when a granddaughter quit work due to her grandfather’s promise to pay $2000, the court allowed the daughter to recover, reasoning that grandpa had influenced her to quit her job and it would be inequitable to resist payment on grounds of lack of consideration). Prior to adoption of §90. Would now assume that she relied to her detriment on her grandpa’s promise. Court talks about equitable estoppel -- erroneous here (no misrepresentation of fact). However, if she had already made a firm decision to quit work, her action would not have been induced by the promise.

Kirksey v. Kirksey, C v. W: more than likely would recover under §90.

(ii) Feinberg v. Pfeiffer (1959): Pfeiffer promised to pay her $200 per month for life on her retirement. Because Feinberg would not have left employment of company if the company had not provided a pension, Feinberg relied on company’s promise to her detriment. Feinberg’s years of work prior to the time she learned of award of  company pension were not consideration for the pension: past consideration. Promise, not intention is necessary. Court award would consider that P is older and cannot readily find other employment, as well as sick.

(iii) Pre-Restatement case

Underwood Typewriter Co. v. Century Realty (1909): Court, in a confused opinion, allowed recovery based on reliance outside the limited categories suggested in §90. Used general policy of finding a contract where possible. Majority felt that Underwood was not profiteering from search to find tenant for sublet and wanted to find consideration wherever reliance.  Minority thought P was profiteering and reliance/consideration rule too broad for enforcement. 


Analysis: realtor's promise -- "naked": no consideration, no benefit/detriment; should not be enforceable. Then it has to be possible to say that the realtor would be interested in this exchange (§81). Court confuses the mutuality of obligation w/ mutuality of interest; here -- neither. Rule of this decision: any unilateral contract that has been accepted or performed -- enforceable. Diff. from P.E. -- since not any act that causes detrimental reliace, but here -- the very act agreed upon. Also no provision for the interests of justice as in P.E. 

4. Special cases are exceptions to element (2), where the reliance is weighed. Recovery although there is no consideration.

a. Marriage Settlements

De Ciccio v. Schweitzer (1917): Cardozo opinion: wherever possible, court should find a bargain (presumption of bargaining). Cardozo did not intend to ground enforcement of promise on reliance alone. Court held that promisor (father) bargained with parties to original contract to forbear from rescinding it. Also law favors marriage settlements and seeks to uphold them. J. Crane -- marriages should be excepted from showing consideration. §90(2) -- presumes reliance in marriage agreements -- esp. important since it protects the interests of the wives who did not have any independent income. 

b. Charitable Subscriptions

Allegheny College v. National Chautauqua County Bank (1927) National, as executor, refused to pay the balance of a charitable subscription. Cardozo does not use the PE argument. Instead -- finds a bargain that both parties sought smth. Cardozo found college had implied-in-law duty to use $1000 as donor required. College implied return promise to accept $4000 to complete donor’s request to use money. Unjust enrichment if college didn’t use money as donor requested. Decision not to use PE -- Cardozo wants a coherent juducial history so that PE cases would be in accordance w/ traditions of common law.

· In both cases, there is an evidentiary presumption of consideration (meaning that the presence of a bargain suggests that a promise was made). There is reasonable reliance and actual reliance is presumed. In marriage, people might need to know if they have enough money to get married. Charities need to rely on the promises of people to donate money to carry out their daily functions. Both cases are supported by public policy.

5. Restricted form of PE applied for insurance cases, e.g. Siegel v. Spear (1923) 

PROMISE TO SECURE INSURANCE
 IS PRESENT

Under these conditions, a contract is enforceable under PE: 

· partial undertaking (part performance)

· reliance

· misfeasance (due to possessory transfer--intertwined w/4th element)

· possessory transfer/gratituous bailment (where a person promises to care for another’s property without charge and without expected benefit or consideration)

· Lusk-Harbison-Jones v. Universal Credit Co (1933): financial company liable on promise to car dealer to procure insurance on repossessed cars. Bank tries to prove that offer to insure was mere gratitious promise and that later oral agreement as to insurance -- invalid. Court -- no. Here -- P recovered under §90 of the 1st Restatement. Consider “reasonably expect” in light of possibility of concurrent double insurance (would even be illegal for the dealer to get 2nd insurance). Consider “does induce such action” in terms of dealer’s reliance on bank’s insurance and dealer didn’t try to obtain insurance. Damages: expectation=reliance=insured value of the cars. 

  

Policy: Avoid injustice, people should be held to their promises when others reasonably 


rely. Morality. Response to the rigidity of bargain theory. However, the "justice" provisions 


reaffirm that a bargain is better, and will be more uniformly enforced. §90 just opens a limited 


window for unfair cases.

E. Bargain plus Promissory Estoppel (§71 plus §90)


P. E. + B.T. -- an inclusive answer as to which promises to enforce.

NEGATIVE RULE (key term here). Murphy asks “If bargain theory plus PE includes almost all promises as enforceable, what is left out? Gratuitous promises on which there has been no reliance.” This type of negative rule is very inclusive as to which promises are enforceable. 

F. Exceptions to (E)

Recovery will be granted, though these type of promises are “left out” or not enforceable under E. 

1. Seals (in some States)

This formalistic device is one way of making gratitious promises enforceable.

(i) Warren v. Lynch: Promissory note executed in Virginia was sealed by a scrawl; question of whether scrawl sufficed to create a seal, to make the document a "speciality" (a sealed document). Court views formality essential to prevent fraud and focus the attention of the parties via this ceremony. If a formal device not rigidly followed --> no longer sure whether the agreement is binding; has to be rigidly applied. But negative cosequences -- "false negative" -- some real agreements will not be enforced. A formal view of contractual obligation, like the doctrine of sealed instruments, depends on underlying social customs. 

(ii) Krell v. Codman: Question is whether a covenant (sealed document) made in England is binding under MA law in an action against the estate of the covenantor. MA statute: oral contracts were not effective. Holmes: “Consideration is as much a form as a seal"; so seal amounts to consideration. Consideration doctrine, like seals, may have to insist on rigid conformity with a social tradition.   

(iii) Pillans & Rose v. Van Mierop & Hopkins: The customs of particular industries provide the necessary social grounding for a formalism. Irish merchant arranges with P to pay debts in Holland to creditor via English merchants; question of charges being honored. Van Mierop contended no consideration. Mansfield generalizes formal view that people can make obligations binding when they wish to do so. Acc. to  Mansfield -- consideration serves only evidentiary purpose; not necessary when there is other evidence. Here -- written document + commercial consideration + other evidence -- need no consideration. Also -- would otherwise be destructive to trade.

2. Past benefit
May sometimes operate as consideration, but can’t satisfy the bargain test because there is no mutual inducement. Two primary examples (exceptions)-both could be construed as moral consideration.

a. Lapse of Time--typically accepted by courts.

The prior contract is clearly enforceable but enforcement is now barred for a technicality, such as the statute of limitations. Courts hold that the benefit conveyed to the promisor in the past will support a c/a based on the current promise. The previous benefit is grounds for a cause of action. Subsequent promise -- revives validity and determines the content of the obligation, while earlier promise -- gives rise to the c/a.   

Gillingham v. Brown (1901): When a contemporary promise lies on an old debt, and the cause of action is based on the previous promise, the liability will be for the most recent promise. Recovery is limited to the terms of the new promise.  In order to revive a promise: an acknowledgement that the promise existed + a new promise (express or implied). The extent of liability is limited by the new, not original promise.
b. Past benefit/consideration (§86) (often these are State-specific cases).

Sometimes enforceable. Contemporary promise (new) made when the benefit was received previously by the promisor. Consideration is the past benefit. Content of the promise determined by the new promise --> the extent of obligation or recovery. 

Webb v. McGowin (worker falls with 75-pound block to mill floor, rather than hit D). Court held that the moral obligation of the rescued person did support consideration, but only when the promisor received a material benefit (crucial limiting factor) and a later promise. Court had a strong interest in finding for P, however possible. This is the Restatement position and somewhat of an exception (§86(2)(a) “unjust enrichment will have occurred”). Another possible justification -- benefit to the promisor is suff. evidence of a bargain. Also Cotnam v. Wisdom. 

Murphy note: P chose not to obtain relief under a quasi-contract, because the remedy is restitution, and the benefit to the rescued person is not what Webb wants, nor is it quantifiable. This decision uncouples unjust enrichment from restitution (a lousy remedy here), but what is really needed here is compensation. The issue of moral consideration has died. Nonetheless, we need a special category for these types of peculiar cases. Webb decision reflects general uncertainty in contracts as to whether a substantive ( promise wasn’t bargained for so the criteria for bargain theory are not met) or an evidentiary account ( Mansfield: it was a serious promise--nothing special about a “bargain”) of the doctrine of consideration is necessary. The substantive account (certain kinds of past consideration is O.K.) seems to work better because the life saved was a past benefit.   

§86 Promise for Benefit Received
(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

(2) A promise is not binding under Subsection (1)

(a) if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

(b) to the extent that its value is disproportionate to the benefit.


Consideration


A. Shift from Formal to Substantive View of Consideration


Historical tension between formalism as embodied in seals; consideration was mere 
evidence of intent to contract, didn't need to be "real" - to a more substantive view.  
Consideration must be real in the sense that it is somehow proportional to the benefit 
receieved, or be bargained for, or at least not be clearly a "sham."


1. § 79


If you have consideration (in the §71 sense of a bargain), you don't also need benefit 
to promisor/detriment to promisee, equivalence in value, or mutuality of obligation.


2. § 81


Consideration does not have to the be entire motive for the promise; promise doesn't 
have to wholly motivate performance by promisee. (Again, as long as the return 
promise or performance is part of what motivates the bargain, that's enough.)


B.  "Peppercorn theory" of consideration: formal


Consideration regarded as evidence of intent to contract, same as a seal with wax; no 
need for consideration to have any particular relation to the value of the deal, etc.  
Correlary of will theory: way parties can make their will known and invoke 
enforcement.


C.   "Genuine and Substantial consideration": Substantive


Modern rule: consideration must be sufficient, but need not be commesurate; we will 
look to consideration as evidence of a bargain, and while we won't require 
consideration to be the only thing driving either promise or performance, we do want 
it to be at least a factor. 


1. "Valuable/Adequate consideration"


The consideration must be of some value proportionate to the item given; a "fair 
deal."


2. "Meritorious Consideration"


Charity, maintaining wife and kids, paying debts; enforceable without consideration 
in absence of a conflicting meritorious claim


3. "Sufficient consideration"


Not commesurate, not a "fair deal," but enough under the rules to make contract 
enforcable.  This is the standard to look for.


Comment (b): unless both parties know that the purported consideration is a mere 
pretense, it is sufficient.


4. Options


Options necessitate only a "sufficient" or even formal consideration; can be nominal. 
However, some consideration is clearly needed. 


5. "Special" Consideration


Special consideration needed for rebuttal of a presumption: Fisher v. Jackson, strong 
presumption that a job is not "permanent," in order to show "permanent" would have 
to show 
consideration above and beyond normal.  Ex., agreed to lower salary expressly b/c job would never be 
terminated; employee so extraordinary never would have accepted job w/out lifetime assurance.  Need 
benefit to employer and detriment to promissee, or just need it to be bargained for?


Note on employment K's: we need a strong starting presumption that either party can 
call it off at any 
time; to bind the employee = slavery, to bind the employer = unfair impairment of trade and commerce.


( Raises importance of differentiating between consideration and a condition; 
leaving a job to take another is not generally bargained for, is not a detriment, it is 
just a normal condition necessary to take a new job.

G. Moral Consideration has no role in law today

Mills v. Wyman (1825): Mills cared for Wyman’s son while ill; father wrote Mills a letter promising to reimburse him for expenses he had occurred. Court held father’s promise was unenforceable. There has to be a pre-existing legal obligation for it to be enforced. If all moral obligations were enforceable -- why would then need promise ar all? -- court's concern. Problems w/ identifying moral obligations. Besides, not everything that is moral is also legally enforceable. Would be a mistake to think that all moral worngs should be corrected by law. Also -- institutional considerations, e.g., starre decisis -- consistency w/ previous judicial decisions. 

Murphy: any old moral obligation will not be enforced. 

C. v. W. (1972) Moral consideration not sufficient for enforcement of promise of father to pay child support for illegitimate child. Individuals can’t self-define consideration, which has a legal definition. No legal duty on the father. Court takes a "bargain +" position here -- wants to see both a bargain plus benefit/detriment. Court believes that such decisions are best made by the legislature.     


2. Exceptions: when past or moral consideration OK

a. Promise to pay an unenforceable debt


A new promise to pay an old debt which for some reason is uncollectable is binding, 
and the old debt is sufficient consideration; however, the new promise has its own 
new terms, set by the promisor.  Gillingham v. Brown.

b. Promise which revives an expired "natural" duty


Infants' debts, duty to care for children now adults, etc.  can be revived as moral 
consideration.


"The general proposition that moral obligation is sufficient consideration for an 
express promise is to be limited in its application, to cases where at some time or 
another a good or valuable consideration has existed." Mills v. Wyman. 

c. Promise to pay when promisor has received a material past benefit from promissee.


Restatement View: § 86  Moral consideration is enough, if based on a prior benefit 
from promisor to promisee, to "extent necessary to prevent injustice." (Parallel to 
promissory estoppel.)  Not applicable to gifts, or if promise is disproportionate in 
value to the past benefit.  


Webb v. McGowan.  Employer promises to pay a certain sum for life to an employee who saves his life 
and is disabled.  No duty to pay originally, but person saved (or 
receiving other material benefit) has 
option to promise to pay; if he does so promise, then promise is enforceable under the terms of the 
promise, and the consideration is the unrequested past material benefit.


Stops short of finding a quasi-K: we want to discourage intermeddling, incompetent rescues in hopes of 
payment.  But we also want to recognize the morality of 
upholding such a promise once it is made.  
Also, quasi-K leads to restitution, which is impossible to apply when you've saved someone's life.

V. Priority among Grounds of Enforceability
If either theory has a clear case, this will govern the decision of the court.

Sometimes -- several grounds for enforcement. Difference -- executory agreements are enforceable only under B.T., while non-bargained for promises can be enforced only under P.E. No clear priority between "bargain +" and BT -- some courts may require benfit/detriment, while others would not.

A. Use the primary test of liability, either §71 or §71plus.

e.g. If it is clear there is consideration, stick to §71. No need to inquire into §90, which can limit the remedy or recovery.  

B. If the grounds for enforcement are shaky, the best bet is the bargain theory plus. 

1. The safest legal ground is the most restricted legal area. Bargain theory plus benefit to promisor or detriment to promisee.

2. If no benefit to promisor or detriment to promisee (e.g. C. v. W), stick to just §71.

3. Keep in mind that not all courts will recognize recovery under P.E., although it is no longer considered as a weak ground for recovery (as opposed to B.T.). 

C. If no bargain, argue promissory estoppel.

Remember that P.E. has limiting elements because it is an expansion of the traditional grounds of recovery.

D. Try anything else (e.g. past benefit, Webb)

VI. Defeating Considerations/Public Policy

       
Appeals to public policy may be made at any stage. One perspective -- law is public 

         policy understood in a very general sense. But some agreements, otherwise valid, 

are void on grounds of public policy. Question to ask -- is the content of the contract contrary to public policy? If so, it will be void on grounds of public policy. Need not have criminal content to be void. Earlier position -- only illegal contracts are unenforceable.

Murphy: think about what the purpose of the contract was: is it substantive (bargain) or evidentiary (serious promises)? If these are not appropriate, formalistic default. 

§178. When a Term is Unenforceable on Grounds of Public Policy
(1) A promise or other term of an agreement is unenforceable on grounds of public policy if legislation provides that it is unenforceable or the interest in its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms. 

(2) In weighing the interest in the enforcement of a term, account is taken of

(a) the parties’ justified expectations
(b) any forfeiture that would result if enforcement were denied, and

(c) any special public interest in the enforcement of the particular term.

(3) In weighing a public policy against enforcement of a term, account is taken of

(a) the strength of that policy as manifested by legislation or judicial decisions,

(b) the likelihood that a refusal to enforce the term will further that policy,
(c) the seriousness of any misconduct involved and the extent to which it was deliberate, and

(d) the directness of the connection between that misconduct and the term.

A. Illegal

B. Not illegal, but enforcement is contrary to public policy, e.g. concerns illegal activity. Next in line -- those contracts that do not involve illegality but their enforcement would contradict the policies behind some enacted piece of legislature. 

e.g. Hewitt v. Hewitt (1978) (IL court holding that wife’s claim for breach of contract against partner of 17 years was by standard of relationship and not of marriage; believed it was not realistic to assume that decision would bring back common law marriage.) Overruled by IL Supreme Court, which held that affirming decision would be tantamount to reinstating common law marriage because of conflict with public policy expressed by legislature. 

· “Enhancing the attractiveness of a private arrangement over marriage. .  contravenes the . ..policy of strengthening and preserving the integrity of marriage.” 

· In facts and argument is most like Shaw. Presumption against finding meretricious relationship.

Shaheen v. Knight (1957) Doctor performed vasectomy on P, but P had a 5th child. Court ruled that allowing damages for birth of a normal child was against public policy. Doctor should not have to pay for “fun, joy and affection” a man would have.

C. Conduct or type of agreement usually condemned by society

e.g. Wagers

D. Instrumental attitude of §178. If striking down contract will do nothing to further public policy, the contract will not be held void. 

VII. Why Enforce Promises?
This area comes into play when determining which promises are enforceable; these are the different factors that are considered. E.g. in an unclear case, the argument might be aided by the underlying rationale of the law. 

A. Moral and Political Considerations

1. Morality of Promises: it is immoral to break promises and it is a legitimate concern of the State to uphold morality, thus the State should uphold promises -- it follows that most contracts should be enforced. Promise=contract (Fried).

2. Instrumental View (Public Policy): enforcing promises has good effects on the society as a whole. This consideration necessitates a view as to what is for the good of society. E.g.  not parental promises. Goal -- to improve social productivity and to encourage mutually beneficial transactions. Enforcing contracts -- everyone is better off. 

3. Compensation for detrimental reliance
4. Right to freedom of contract (private autonomy):  can be subsued under 1) and 2). No longer a popular view, though highly regarded philosophy in early 20th century. View of contract as a positive right. See Lochner v. State of New York, 1905, where limiting the hours a baker could work was struck down as “interference with rights of citizens to contract.” Contract elevated to the status of a moral right. Today -- whole regions of contract law are highly regulated: e.g., labor law, consumer law, etc. 

B. More purely Legal Considerations

1. Consideration via the operation of the entire legal system

e.g. Will this decision constrain the courts?

2. Consideration via society

e.g. Is society served best by a substantive or evidentiary or formal view of contracts? Are judges more concerned with an ex dute (judgment of overall utility) vs. ex poste (judgment of fairness) attitude? 

3. Consideration of various practical side effects. 

e.g. Is legal enforcement of X a bad thing? 

C. Philosophical Perspectives:


To make a contract is to "act-in-the-law" (Hart). Importance of agreements -- may 


go beyond its legal importance. But contracts consist of words -- need to be 
interpreted. Also, legal theory has to be consistent with the already existent laws.

D. Ideal Theory and Legal History:

If in court arguing whether a promise is enforceable, might want to argue that not only does enforcement of promise X meet all of the moral and political considerations involved in ideal theory, as well as more purely legal considerations, but that promise X is consistent with U.S. legal history and prior case precedent. In general, this argument would be useful when case precedent is difficult to reconcile and no clear answer to the enforceability question exists. Make the argument that enforcing promise X leads to a better contract regime; consistent w/ starre decisis.

FORMATION OF CONTRACTS

· When does a contract come into existence? When do you have an agreement? What are its terms?
· Search for offer and acceptance.

· Look at mutual assent in an objective way (e.g. Mabley & Carew, Davis)

· Balancing act between intent (bound by terms of contract though never read it) and proof of understanding (too difficult for court to determine) 

· Commercial context does not rely on the meeting of the minds; contract law does not want to be a destroyer of bargains.
I. Philosophy: two ways of looking at contracts, each with different aims.

(a) Ex ante:

 A legal rule should have good future effects. Predictability is needed in society. Law is seen as an instrument of society; people use it to structure their affairs. Knowledge of the law is assumed.

· C v. W. Court believed this was a decision for the legislature. Wanted to show legislature what poor legal rules would be made in absence of specific legislative action. 

· Hewitt (Supreme Court believed upholding cohabitation would discourage formal marriages).

· Sun Printing v. Remington Paper: Cardozo feared that commerce would be affected by indefiniteness. 

(b) Ex post:

Law is used as CORRECTIVE JUSTICE. Correct a situation that has gone wrong according to principles of justice. However, knowledge of the law will still affect this view.

· U.S. v. Braunstein--not held liable for botched raisin counter-offer. 

II. Offer and Acceptance Analysis at Common Law

A. Basic problem: 

When do statements in negotiation amount to an agreement, hence a contract? Analyze with offer/acceptance guidelines. Bookkeeping system. 

2 primary questions: 

(1) Did both parties assent to be bound?

(2) Is their agreement definite enough to be enforceable?

General points:


1). promise -- more than a mere statement of intention -- need a commitment. Must 
be distinguished from statements only of intent; see Channel Master. Policy: offeror 
is master of the offer, don't want her held to musings, vague intentions, negotiations.

2). offer -- a conditional promise, while acceptance provides the necessary condition --> promise & both parties are bound by an agreement.

3). Whether offer/acceptance/promise/agreement were made and on what terms -- need to look to the ordinary meaning of words + cicumstantial evidence; query -- what is the most plausible interpretation of the parties' behavior?


4). In what context was the purported offer made? Was it between merchants, or was 
it in a social setting where clearly in jest, bragging, drunken, not meant to be taken 
seriously? 



See Armstrong v. McGee, offering horse in jest.  Would reasonable person 
in circumstances 


think he was serious? No. Additionally, under the objective theory, we look to outward 


manifestations of 
intent.  McGhee made no outward acknowledgment that he knew Armstrong 


was kidding, so no K.

5). Implied-in-fact promises -- little or no express language. Courts will use evidentiary presumptions which may be rebuttable (family relations).

6). If there is a materially diff. understanding of the terms by the parties -- then the appropriate inquiry is what they knew or had reason to know about each others' understandings. §20 and §20.1(b) -- if one of the parties had some reason to know the meaning attached by the other -- then the meaning of that other party is likely to prevail (need not be read too strongly).

B. Offers: 

1. General rule: something is an offer which is reasonable to interpret as an offer, taking all circumstances into account. Equivalent to the Lefkowitz test.

LEFKOWITZ Test: An offer is clear, definite and explicit, leaving nothing open for negotiation; all that is needed for a valid contract is acceptance.

Also keep in mind:

a. No formalities are generally required for an offer (can be words or conduct)

b. An offer is not effective until it reaches offeree

c. Whether a particular proposal amounts to an offer is a question of intention (use objective theory)

2. Advertisement is usually not an offer, but an invitation to make an offer. Some advertisements can actually be offers. 

Lefkowitz v. Greater Minneapolis Surplus Store
“Bait advertising” (fur coats) drew male customer; store refused to sell merchandise to him. Store pleaded “invitation to offer” (their "house rule") Court -- found for P. Store -- might have used the loss-leader sales technique (sought benefits) & detriment of P in his trip to store. Important -- offer must be sufficiently definite (§33) to determine whether there was a breach and decide on a remedy. Here -- advertisement addressed to specific persons (the first to get to the store), not general public. Here -- offer definite enough, leaves nothing to negotiations; so once accepted by D -- can't be revoked. 

Principle: An ad or a statement is an offer when it is reasonable to see it as a statement just requiring acceptance. No negotiation required.


3. Bids



1). Is a call for bids an offer or an invitation to offer?



( Generally, a call for bids will be seen as an invitation to offer; the bids are 


offers which may or may not be accepted by the party calling for bids.




Jenkins Towel Service v. Fidelity,  if the terms of the invitation for bids are 



clear, certain, and unequivocable, there is an offer, and a winning bid will be 



an acceptance. Similar standard as for advertisements. 



2. When can a party placing a bid withdraw?



James Baird  v. Gimbel Bros., sub gives a contractor a bid, contractor relies and wins contract; 


sub withdraws before accepted.  What result? Court said, even though contractor relied to his 


detriment, no enforceability b/c offeror (bidder) withdrew before acceptance.



Drennan v. Star Paving -- opposite result.  Court implied, without a show of consideration to 


support an option contract, an implied promise to keep a bid open for a reasonable period of 


time, said that contractor's reliance on bid was sufficient to uphold this "subsidiary promise," 


and because of the nature of bids and compelling policy need to uphold the bid process, finds an 

enforceable K. (This would probably not apply in cases where the bid is so low that contractor 


should know there has been a serious mistake; can't interpret as an offer.)


( Allowing subs to withdraw after reliance but before acceptance would wreak havoc on the bidding system.  Can this be dealt with through Restatement §87(2), which allows for damages when an offer foreseeably causes detrimental reliance before acceptance? A form of option K?

Jenkins Towel Service v. Fidelity-Philadelphia Trust Co.

Fidelity asked buyers to submit sealed bids; agreement of sale would be tendered to highest acceptable bidder. Purpose of auction was to assure at least one high offer. P was only bidder w/o a counter-offer. 

( Court construed firm offer from circumstances; relies on the contra

preferentum rule -- ambiguous language will be interpreted against the speaker. Dissent argued for an invitation to offer, stating court rewrote letter & created a contract where no contract existed.

4. Definiteness


In order to form an agreement -- the terms of the offer and acceptance must be sufficiently definite so that a court could provide a remedy. A contract, even an express one, may fail for indefiniteness  if its terms are too unclear, vague, or speculative, or if leaves too much for future negotiations.  However, it will not fail if a court can easily supply the missing terms in a reasonably certain manner.


UCC § 2-204(3)


( K will not fail for indefiniteness if parties intended to make K and "there is a 
reasonably certain basis for giving an appropriate remedy." Meaning: can a court 
determine whether there has been a breach? if so, can it fashion a remedy?


(  Policy: desire to inject flexibility into K, promote trade.


(  Exception: UCC §2-305(4): if parties make it clear that they do not intend to 

have a K unless there is actual agreement on terms, then gap-filling is inappropriate 
and the K dies if no agreement.


(  If there is too much indefiniteness, it may not be reasonable to even see as an 

offer.


(  Rationale: too much gap-filling would lead to unpredictability in trade.


(  Sun Printing: court couldn't supply missing terms because both price and 
length 
of time for price left open.  If just one or the other,  court may have been able 
to fill the gap. 


(  Fairmount Glass Wks. Not too indef. on basis that there was no discussion of 
the assortment of sizes; general rule, if offeror is silent on assortment, offeree has the 
right to determine.


Restatement § 33:


( § 33 (1) Even if parties intended to contract, too much indef --> K unenforecable.

( § 33 (3) Too much indefiniteness may be a strong indication that there in fact was no real offer or acceptance; perhaps just an agreement to agree, or to enter negotiations.
Purpose: Contract law protects the promisee’s expectation interest (Farnsworth)  
· An offer and an invitation to offer are helped by DEFINITENESS of circumstances

· Look at context of agreement: text, words, business practices

Relevant in 2 ways:

(1) Agreement is too indefinite for it to be reasonable to interpret as an offer. 

a. Courts can imply terms to fill in the gaps, but depends on the court -- Cardozo's conservative approach vs. Crane's more liberal approach in Sun Printing. It is ok to fill in the gaps when it is highly likely that the parties must have had that term in mind at the time of agreement.

b. Courts can fill in gaps by reference to industry custom or reasonable guesses.

c. Cardozo view: can imply a term if it affects both parties equally.

d.  If it is just a term that parties forgot to put in, and it is trivial, then imply it. e.g. price is usually bargained for in a contract. If the price was forgotten, then what were they doing at the bargaining table?

(2) Even if concluded that an offer is made/accepted, terms of agreement may not be sufficient for court to imply a remedy. No contract (Bethlehem Steel v. Litton Industries).
Channel Master Corp v. Aluminum Ltd. Sales 

Case shows borderline between contracts and tort. P brought 2 c/a: (1) Fraudulent misrepresentation by D on how much Al he could sell P. If suffer damage, then tort. If recission of contract, contract remedy is restitution; (2) long-term promise to sell Al. P relied on D’s representation (not promise). Court held that no contract, so no recission. No promise, nor evidence of commitment. Intention does not amount to a promise. PE doesn’t apply; statement of intention not enough for PE. Besides, PE -- not a c/a; rather arises in connection w/ another c/a. Majority used appropriate positive conceptualization: tort of misrepresentation, or tort theory of fraud.
 Dissent believed no tort action, since it shouldn’t  depend on future actions.

Llewellyn: There is no c/a at all-even in tort. To allow such a remedy will STIFLE BUSINESS through court interference. Once contract is in place, only then should reliance begin--want to discourage reliance on non-promises. Punitive damages in torts is messy for contracts.

Against Llewellyn: Why should pre-contractual area be excluded from deceptive practices? 
5. Offeror is master of offer; can prescribe conditions, including time limits and manner of acceptance.

a. Can invite acceptance by one or more offerees, acting separately or together.

b. Offer can only be accepted by one whom he has invited to accept; absent provision to the contrary, an offer is not transferable.

c. Offeror enjoys “freedom from contract” except on his own conditions; bargain theory of consideration supports this (since offeree’s acceptance confers consideration for promise embodied in offer)

6. Revocation: ordinary offers can be revoked by offeror at any time before it has been accepted by offeree. Revocation can be indirect.

· Offer can’t be revoked after acceptance.
· Corollary of mutuality of obligation
: if offeror was not free to revoke offer, he would be bound (even though offeree isn’t) and would subject offeror to risk that the offeree might speculate in a fluctuating market.

 a. Revocation is effective on receipt by offeree. However, revocation can be indirect. E.g. Dickinson v. Dodds (1876) (holding that revocation of offer to sell land did not have to be communicated directly by the offeror to the offeree; it was enough that the offeree had received reliable information that the offeror had taken definite action inconsistent with an intention to make the contract). See Restatement §43 (Indirect Communication of Revocation).  

Note that UCC §2-205 (Firm Offers) does not apply to Dickinson, or to any transaction that is not about the sale of goods. Nor is Dickinson a merchant.

b. Revocation of general offer (general notification). 

Some kinds of offers are hard to revoke. Would need to revoke one made to the world at large (ad in newspaper) by revoking to all (put an ad to this effect in newspaper). Equal publicity to offer and revocation. See Restatement 2nd, §46.

7. Firm offers (irrevocable offers): Offer coupled with a promise (express or implied) to hold offer open for certain period of time. Now PE is a standard ground for enforcing firm offers.

Murphy: While a firm offer has no legal significance (except under UCC), it is significant in a business context, though unenforceable without promise and/or consideration.



1). "Firm offers" between non-merchants are plain offers and therefore 


revocable before acceptance.



( Dickinson v. Dobbs, even though offer to sell land was to be "kept open" 


until a certain time, the offeror retained the right to revoke before acceptance.  

Essentially the "firmness" was a gratuity and not enforceable.



( General rule: offer open until 1) explicitly revoked or 2) offeree indirectly 

learns that offeror has taken steps inconsistent with offer (eg, as in Dickinson, 

he sold the land).



( However: if the promise to keep open meets the criteria of §90, then 


offeree may have recourse; likely that recourse will be seriously curtailed by 


“interest of justice.”


2). Firm offers coupled with consideration for irrevocability = option 


contract.



( If an offeree supplies consideration of any sort in exchange for the offer 


being left open for a period of time, then he has purchased an option contract 

and the offer is irrevocable during that time.



3).  Firm offers between merchants irrevocable within time stated: UCC 


§2-205.



( Between merchants, and for the sale of goods (not services or land), an 


offer which is in writing and holds itself out as irrevocable is irrevocable, 


even without consideration. If a time is not specified, it cannot exceed three 


months.



( Essentially a provision for a consideration-free option K in limited 


circumstances, limited to 3 months to avoid overreaching its usefulness and 


fairness.

· Option contract: consideration given for firm offer on an option

· Option contract is the term used in common law to decribe UCC “firm offers.” §45 deals with option contract created by part performance.  

a. Promise to keep offer open can be either express (Dickinson) or implied by court (Drennan v. Star Paving). Implied promise to keep offer open is customary practice for construction bids (as opposed to James Baird), because detriment to general contractor is greater than to subcontractor, and the promise need be held open for a reasonable period of time, not forever (Hand’s concern).

Drennan v. Star Paving (1958) Court held that while no express promise by paving subcontractor to general contractor, Drennan’s reliance on subsidiary implied promise to keep the offer open made implied promise binding, and made the offer irrevocable. PE argument here: subcontractor has reason to know that the general contractor would rely on the promise. General contractor reasonably relied on the promise --> therefore that offer must have contained a promise. The court is happy to imply promise here (unlike Gimbel Bros.). Decision has been criticized as too favorable to general contractors.     

b. Traditional rule:  Promise to hold offer open is void for want of consideration. 

Currently can use promissory estoppel for these situations, if all elements of §90 apply. (Drennan). For PE to work in enforcing firm offer, must have promise to hold offer open. Can’t hold that mere offer itself was promise. Need hook for PE. 

James Baird v. Gimbel Bros. (1933) (linoleum subcontractor who had discovered a mistake in his bid before it had been accepted by the general contractor could revoke it in spite of reliance; notion of estoppel based on reliance was inappropriate when parties were bargaining and the offer sought a promise). Hand requires separate exchange to make firm offer irrevocable. No option contract; no evidence of promise to keep offer open--the subcontractor had sent letters to 20 or 30 general contractors. No PE -- since not a promise, but only an offer. This solution by court only allows general contractor practical sanction of refusing to do further business with a subcontractor who revokes a bid on which a general contractor has relied.  

Court could have analyzed two ways: 

(1) Acceptance was effective when general contractor put in bid (Hand says no; while this would bind both parties and prevent bid shopping, has practical limitations in business) 

(2) Two PE arguments:


aa. Offer to sell linoleum was a promise

Hand says no such promise, but an offer requiring acceptance. 


bb. Implied promise to hold offer open  

Hand says no--this could be abused since then the contractor could shop around for best price by a subcontractor



Also see FIRM OFFER (below)

C. Acceptance
1. General rule: Is it reasonable in light of circumstances to construe offeree as having accepted offer? Consider business circumstances. 


Any affirmative noise (minimal manifestation) or grunt will do (any expression of commitment including conduct). Do not need to repeat terms of offer to accept.


2. How may an offer be accepted?


1). "Any reasonable means"


( Traditional rule: offeree could only accept in method specified or implied by the 
offeror: eg, in writing or over the phone.


( Now: if it is most reasonable to read as an acceptance, it is.


Even a minimal indication of acceptance - a grunt, saying “OK” - is an acceptance.


a. UCC §2-206

( Acceptance may take place by any reasonable means under the circumstances.  
Unless the offeror explicitly demands a certain medium, it's up to the offeree, and 
any ambiguity will be resolved in favor of the offeree.


b. Performance


( Unilateral K's can only accepted through performance. Performer may need to 
notify the offeror of performance if it would not normally come to her attention, or 
if she requests notification. 


( Bilateral K's may also be accepted by performance, if it is "reasonable under the 
circumstances" and: notice is given within a reasonable time (UCC 2-206(2)) or when 
performance wouldn't normally come to attention of offeror.  


( Note: with a bilateral K, the performance carries an implied return promise; not 
quite the same as unilateral, where only performance would count as acceptance.  
Example: "I'll pay you $100 to paint my fence; either call and let me know you'll do 
it or just show up tomorrow and start painting." Bilateral.

3. Silence is not acceptance. 

One effect of this rule is that the offeree could speculate for a time by waiting for possible market changes without fear of being bound (and still have mutuality of obligation). 

Exceptions (§69 of the 2nd Restatement): 

(a) Where there has been a receipt or use of goods and other benefits. Austin v. Burge (1911) (recipient of newspapers continued to take them from post office after subscription expired and he had ordered it stopped). Application of §69 (1)(a). 

Murphy: Burden on consumer, unbalanced advantage to publishers, but subject to state intervention (Nebraska statute to prevent such situations)  

(b) Prior cause of conduct or business custom may indicate silence = acceptance.


Murphy: key element is ongoing business relationship. 

Cole-McIntyre-Norfleet Co. v. Holloway (1919) (where seller’s salesman representative delayed for two months (constitutes unreasonable delay) in rejecting order for 50 barrels of meal, court held that since seller had called on buyer once a week but said nothing about order cancellation, silence was acceptance. The custom is to treat silence as acceptance; the offeree is in the best position to prevent the misunderstanding.)  

(c) Restatement 69 (1)(b): where offeror specifies silence will count and offeree remains silent and intends to accept, silence = acceptance (one-way protection for the offeree). 

General rule for insurance cases (offeree intend to accept) 

National Union Fire Insurance v. Joseph Ehrlich (1924) (silent retention of insurance renewal policy)

Opposite to Restatement: Prescott v. Jones (1898) (insured claimed acceptance by silence when insurer notified insured that they would renew policy unless notified to the contrary; court held that because “it takes two to make a bargain,” since the insured was not bound by the offer, neither parties were bound). Silence can’t equal acceptance otherwise no bargain; no promise, just a statement of intention, so neither PE nor equitable estoppel apply, but could be interpreted to allow recovery. In practice, if silence=acceptance -- disastrous results. Here -- additional factors (past acceptance/previous course of dealings) -- unfair to the P.

The next year, Ricketts court construed same situation as promissory estoppel. 

· Murphy: one way to reconcile cases is bias against insurance companies.

Restatement §69: 

(1) Where an offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the following cases only:

(a) Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know they were offered with the expectation of compensation;

(b) Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept that offer.

(c) Where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept. 

(2) An offeree who does any act inconsistent with the offeror’s ownership of offered property is bound in accordance with the offered terms unless they are manifestly unreasonable. But if the act is wrongful as against the offeror it is acceptance only if ratified by him.

· Murphy: §69 is very subjective and courts tend not to use it. §69(1)(b): addresses problems of goods + intent to accept offer, but is a subjective standard because how do you prove intent? No language of manifestation or reasonableness. However, subjective states are relevant in contracts when (1) no evidence is presented (2) need to determine where it is reasonable to place the burden, e.g. external manifestations. 

4. MIRROR IMAGE Rule
: Duty of acceptance has to match terms of offer

 Keep in mind that acceptance need not state terms of contract, but those terms it does address, it cannot contradict.

a. An acceptance which contradicts terms of offer is a counter-offer, as well as rejection of the original offer.

U.S. v. Braunstein(1947):Raisin case. Botched telegram was viewed as rejection of original offer. U.S. was held liable for way their intentions are manifested, but not to the extent that the botched acceptance would be binding. Ex poste perspective. Gray area between counter-offer and mistake which is a simple rejection without liability. Acc. to the MIR -- mistake is a counter-offer; a formalistic argument that treats mistakes as rejections. 

Murphy on side of government; believes that just a mistake and should not be held liable; theory of distributive justice. 

Counter-argument: If a mistake seen as a rejection, takes an extra transaction to clarify.

Note that courts refrain from reforming offer and acceptance.
b. In applying MIR, take care to distinguish contradictory or different terms (Langellier “only I don’t want anything to do with a real-estate agent”) from simple proposals to modify. (Butler “Please ship stock today”). Mere requests will not necessarily invoke MIR because they may not be contractual in nature (“precatory”).


Butler v. Foley (1920): Foley left out term “subject” in return telegraph. Court held 
that Foley accepted bid from buyer. If “subject” had transmitted, no contract due to 
MIR or an invitation to offer. Also -- offeror is in the best position to prevent the 
mistake.  

i. Default rule: transaction occurs in seller’s town

Langellier v. Schaeffer(1887). Third letter was an acceptance plus a counteroffer, since the default rule would apply.

c. Proposed later modification of offer already accepted does not violate the MIR. 

· Sort mere simple requests from intent to accept on terms different from offer with Last-Shot rule. 

· Last-Shot rule: If acceptance states contradictory terms, it is a counter-offer. If there is conduct by parties that agreement is being followed, and a dispute follows (such as over a warranty), the terms of the counter-offer govern.

5. Mere presence of words like offer, acceptance, quotation are not dispositive.

Applies to all offer/acceptance analysis above.

Fairmount Glass Works v. Crunden-Martin Woodenware (1899): Where seller’s response to buyer’s inquiry for “ten car loads” included a quotation of price for Mason jars for immediate acceptance, yet stated no quantity, the court held the response to mean more than just a quotation, given that “for immediate acceptance” was intended as a proposition to sell at these prices if accepted immediately. Traditionally quote -- an invitation to an offer. Although the 2nd letter did not specify the amount -- court filled in the gap from the 1st letter. Issue of assortment -- to the discretion of the buyer (acc. to §2-204 and §2-311 -- filling in the gaps; also UCC provides that assortment is a buyer's option). 

Not always the interpretation.  

6. Errors in transmission. 

Where offeror requests a particular mode of transmission, offeror is responsible for errors. Offeree need not use the type of transmission for offer to be accepted, but if he does, offeror bears loss.



i. The offer is garbled 



If offeror specifies the means of communication and the offer is garbled, gen. an acceptance of 


the garbled offer will result in a K. Butler v. Foley, the word "subject" ommited in the 



counteroffer which was accepted. 



ii. The acceptance is garbled



should it be read as a counteroffer and/or a rejection?  U.S. v. Braunstein, CCC's acceptance of 


bid was obviously wrongly calculated; argues the only way it could be read is as a garbled 


acceptance and should not be considered a counter offer or rejection, but as a non-event. Court 

agrees it is not a counteroffer but a rejection -- must discourage sloppiness.  



If the offeror specifies medium for acceptance, and the acceptance is garbled 




by that medium, there will be a K.

7. Mailbox rule
: acceptance takes effect when posted. Should use invited mode to accept. 

Rationale: (1) Only cases of real hardship is where one is liable on a contract on which he is ignorant of having made, or one is deprived of a benefit of a contract he is supposed to have made. Llewellyn thinks offeree has worse position--offeree relies on deal being on. 

(2) Also better to place the risk on the person who can avert the loss: offeror is more likely to think something is amiss.

(3) Curtails offeror’s freedom to revoke by ending it at the earliest feasible time (Farnsworth)    

a. Posted need not be taken literally. Once offeree has sent letter off “in train,” that is sufficient for acceptance to be accepted. Internal delays don’t matter. 

Cushing v. Thompson (Is the outbox the same as the mailbox? Yes.)

b. Mailbox rule can be circumvented by conditions of offer.


         c. Rejection



In contrast, a rejection is only effective upon receipt.  



If offeree mails first a rejection and then an acceptance,  whichever was 


received first will rule.  If offeree sends first an acceptance and then a 


rejection, there is still a K, unless offeror receives the rejection first and 


detrimentally relies on it; then there is no K.

d. Doesn’t apply to exercise of option contracts: offer is effective upon receipt.

[Palo Alto Town & Country Village v. BBTC Company]: On basis of CA statute, court decides that an option is an irrevocable offer which can turn into a binding bilateral contract by acceptance of the offer. Court decides that exercise of option is effective on mailing (contrary to norm, but consistent with state statute). 

D. Mode of Acceptance

Return promise (bilateral contract) or performance OK for acceptance; offeror 
dictates which in terms of offer. The offeror is the "master" of the offer; can specify 
certain conditions on the time and manner of the acceptance. 
A promise is the 
traditional mode of acceptance.(e.g. construction contracts)

Restatement §30: Form of Acceptance Invited

(1) An offer may invite or require acceptance to be made by an affirmative answer in words, or by performing or refraining from performing a specified act, or may empower the offeree to make a selection of terms in his acceptance

(2) Unless otherwise indicated by the language or the circumstances, an offer invites acceptance in any manner and by any medium reasonable in the circumstances.

Restatement §32: Invitation of Promise or Performance
 In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses. 

1. Unilateral contracts.  

Accepted by performance. Don’t discuss unless attempted revocation mid-performance (Brooklyn Bridge example; A overtakes B halfway and withdraws offer).
 To avoid harsh result of no contract:

(1) First of all, try to find a bilateral contract, i.e., imply promissory acceptance. Promise accepted by implication at the beginning of performance. Then really have bilateral contract and problem eliminated.  

(2) Restatement §45 (Option Contract created by Part Performance): If promissory acceptance is not available to promisee, and performance is the only option; if the offeror revokes, the law can construct an option contract (option contract by legal implication), giving the offeree the right to finish performance or not, as she chooses. 

· Rule protects offeree as soon as he relies on offeror by beginning performance. Implied-in-law contract.
 

(3) Interpret offer as divisible. In some cases -- more plausible to subdivide contract. Then what has been performed -- counts as full acceptance of a part of the contract. 2/3 of what was requested deserves 2/3 of what reward was promised. (the offer seeks a series of acceptances by performance, leading to a series of unilateral contracts). But keep in mind that some offers can't be subdivided.



    Carlill v. Carbolic Smoke Ball (1893): company offered $100 reward to anyone who caught the flu after using its smoke ball, but contended that it was not liable to  a user who had accepted by performance. $1,000 deposited with a bank -- evidence of a serious offer (not a joke). In contrast to Lefkowitz where quantity was limited, there is no such concern about holding people liable after the goods run out -- here a unilateral contract. Consideration -- can be found in D's encouragement for further use -- discounted prices on refills. Court held that performance is sufficient acceptance without the notification by each party, which would be contrary to common sense.

2. Cases where performance is sought: offeror of a reward, sponsor of a prize contest, seller of real estate who offers to pay a commission to any broker who succeeds in producing a buyer.

3. Real Estate Broker example: only practical application of §45 

Most owners list property with brokers on an “open listing;”the broker who is fortunate enough to effect the sale claims a commission (much as the bounty hunter claims a reward). The incentive for each broker to make a substantial effort is small. Owner who wants a broker to use more diligent efforts will give the broker the exclusive right to sell the property for a period of time. What is the broker’s situation, if after the broker has invested time and effort in trying to arrange a sale, if the owner attempts to revoke? It is possible, under the exclusive arrangement, to protect the broker by interpreting the owner’s offer as seeking a promise from the broker to use his best efforts, and then by inferring such a promise from his beginning performance, the owner’s promise to pay a commission being subject to the condition that the broker succeed. The situation can also be treated as an option contract as soon as the broker has taken substantial steps (e.g. Brooklyn Bridge). In either case, the broker must show that he could have found a buyer if he had been permitted to do so.  Contrast with Wood v. Lucy, Lady Duff-Gordon. (Cardozo found that P's promise was implied in the contract -- "instinct w/ an obligation" --> cotract is complete; would be very hard to believe that this was not the interpretation intended by the parties).
E. Duty of good faith
Generally, a court will only require a duty to bargain for good faith in performance. E.g. Lucy Lady Duff-Gordon: the consideration was the implied return promise for the exclusive marketer to use his best efforts. A case can be made for duty to bargain in good faith or for good faith in pre-contract negotiations (Hoffman v. Red Owl Stores), but not all courts will follow this doctrine. 

1. Duty to bargain in good faith. Pre-contractual (non-contractual) duty, perhaps tort duty, since no contract yet. E.g. Hoffman (authority for idea, as well as example of franchise cases, where recovery is based on reliance.
) Idea better seen as application of  promissory estoppel. Little authority for general idea.
   

2. Possibility of contract to bargain. Enforceable agreement to negotiate about another agreement: duty to do this in good faith. Cardozo rejects this duty; general lack of authority to bargain in good faith because of definiteness problem. e.g. How can courts enforce this? What are limits to right or refusal, what constitutes a breach? 

Sun Printing v. Remington Paper (1923): contract for the sale of 1,000 tons of paper each month for 16 months. After four months of delivery at price fixed in contract, seller refused to make further deliveries. Buyer sued for breach of contract after offer to pay default price fixed in contract was refused. To fix this contract -- may interpret as that buyer has an option to buy at the Canadian price. But that would put the seller at the buyer's mercy -- not plausible since the courts should presume a reasonable intepretation of the intent of both parties (acc. to UCC §2-204 and §2-311-- reasonable terms supplied by the court).

Cardozo: refused to enforce agreement. “Agreement to agree;” feared ex ante affects of commerce affected by indefiniteness. While good-faith duty is assumed for all contracts under UCC -- the courts are generally reluctant to enforce such agreements to agree. Instead of the buyer offering to pay Canadian price for the month of delivery, should have offered to pay the highest Canadian price for that or any preceding month during the period subject to agreement. Would have eliminated the contingency of failing to agree to a price. 

· Law can require collective bargaining; e.g. National Labor Relations Act

3.  Good faith in performance. Wood v. Lucy, Lady Duff Gordon is authority on this. Because one party has great deal of discretion (scope of obligation unclear from contract), the court implies a duty of good faith in performance and avoids an illusory promise unsupported by consideration. Lucy had given Wood an exclusive privilege and thus imposed upon him a duty to “use reasonable efforts.” Clear what the parties had in mind. If Cardozo's implied promise -- not the only plausible interpretation -- then P. may not be able to recover. General principle -- find contract where you can. 


UCC §2-306(2): in exclusive-dealing K's we will always imply a term of good faith 
in performance from both sides; a good faith effort to supply, gf effort to market.  
Without this term, every exclusive dealing K would be an unenforceable gratuity.

· Note that if Cardozo hadn’t implied a promise (a question of interpretation), definiteness (formation question) or consideration (grounds for enforcement) may have raised problems  

· Same reasoning for contracts for the sale of real property, where the buyer’s obligation was contingent on the buyer being able to obtain a mortgage. 

III. Uniform Commercial Code
A. General:

· UCC (all states but  LA accept) takes authority over common law where it applies, as opposed to Restatement. 

· UCC only displaces those parts of common law with which it is in conflict.

· Read UCC so that it is consistent: (1) no section should undermine another section; (2) no section duplicates the effect of another section; (3) like cases should be treated alike. Make sure to use right definitions for terms. Interpretation -- free unless defined elsewhere. 

· Statute should serve its policy goals (see §1-102) including its own which are:

1). to simlify and codify the commercial law. 




2). expansion.









3). uniformity among jurisdictions. 

· Road Map of Article 2: 2-1: Definition/Scope of Article 2; 

2-2: Formation; 2-3: Interpretation problems  

· Article 2 builds on common law (see §1-103).  Article 2 provisions apply only to transactions regarding goods (§2-202). Some sections are furthered narrowed to transactions between merchants, merchants and non-merchants, etc. Look at definitions (§2-104, §2-103, §2-105).

· In general, UCC has lenient attitude towards formation issues, particularly merchants who should know what they are doing. (§2-204)

§2-104 Definitions: “Merchant”; “Between Merchants”; “Financing Agency 

(1) “Merchant” means one who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skills peculiar to the practices or goods involved in the transaction or to whom such knowledge or skill may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill.
§2-204  Formation in General

(1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.

(2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.

(3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.

B. Changes from common law offer/acceptance
1. Definiteness
· Small change from common law.

 a. Is offer sufficiently definite to interpret as an offer? § 2-204(1) general provision is very loose; any manner sufficient to show agreement. One implication: need not always determine offer and acceptance for there to be an offer. 

b. If agreement: are terms sufficiently definite to enforce? 2-204(3) Sufficient definiteness when court can apply appropriate remedy. 

c. UCC helps make things definite with gap filler provisions (Article 2, Part 3) 2-305 (price); 2-311(2) (assortment of goods). §311(1) and (3): OK to leave certain amount of discretion to one party.

UCC Application: Fairmount Glass Works v. Crunden-Martin Woodenware (1899): Seller’s response to buyer’s inquiry for “ten car loads” included a quotation of price for Mason jars for immediate acceptance, yet stated no quantity.

UCC analysis
2-204(3): Contract won’t fail for definiteness if parties intended to make contract (see §2-204(1)) and there is a reasonably certain basis for an appropriate remedy

2-311(2): Gap Filler Provision. States that if not otherwise agreed, specifications relating to assortment of the goods are at the buyer’s option. 

UCC makes it easier for Fairmount to recover.

· Compare with result from Restatement §33: Certainty. Terms of contract must be reasonably certain. Two ways for indefiniteness to matter: (2) Terms are reasonably certain if they provide basis for determining breach and appropriate remedy (3) If terms of proposed bargain are open or uncertain, no offer. 

· §2-204(1) equivalent to purpose of Restatement §33(3).

2. Firm offers 

· Great change from common law

 Just apply §2-205. 

§2-205: Firm Offers 

An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable for lack of consideration during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.
 

· UCC provides means for an enforceable firm offer without having to worry about promissory estoppel.

Bethlehem Steel Corp v. Litton Industries: Contract to build the Cort. Dispute is over 4/25 letter giving Bethlehem an option to buy 5 more vessels; offer was good until 12/31. On that last date, Bethlehem accepted offer to enter into an option agreement to obtain up to 5 more ships. Bethlehem attempts to exercise the option to purchase 3 more ships, but Litton has already closed the shipyard. Court found for Litton. 

Two-step approach:


1). was there an agreement?


2). can the court fill in the gaps?

· Indefiniteness: crucial open term is ship price escalation. Can't fill in the gaps here. UCC §2-305 -- Open Price Term -- suggests a more flexible approach to gap-filling, but even expert testimony here that can't fill in the gaps. Section 33 of the Restatement, however, says that if there is not enough certainty -- then no contract. 

· Could see this as an option contract with an “agreement to agree.” 

· Dissent: no firm offer by Litton, just a sweetener/incentive for Cort deal

· Murphy: In order to support consideration, it is easiest to view this as an agreement on both sides to negotiate. Yet if negotiations broke down, this means there is no enforceable option contract (court can’t construct contract). Gap filler provisions in UCC can’t help with complex ship escalation. 

· Also note that after 3 months, no longer a firm offer under UCC definition. 

     Comments: Inquire whether it is plausible to think that a party intended to leave a promise open. Frequent line of argument -- P.E. GC (general contractor) would never put itself in such a position if it did not rely on a SC 's offer (sub-contractor). Assymetry between GC & SC -- SC is not as vulnerable as GC. If GC could not rely on SC's promises -- then the whole system would collapse.

Restatement §87: in such situations inply promise and use the reliance-based argument. So, to enforce firm offers -- either bargains or consideration. 

UCC §2-205: Firm Offers -- applies only to good (e.g., not land) and offeror is a merchant. Do not need consideration here. 

Also see OFFER / Firm Offer (above).
3. Standard Form Contracts


Contract of adhesion -- take-it-or-leave-it principle. General rule -- hold parties to the agreements they signed. Can't require offeror to make sure that the offeree read the contract. Procedure of inquiry:



1). general default rule -- assume that the offeree has read the contract



2). if not an uncospicuous term -- then default rule governs



3). standard agreements

Restatement §211 Standardized Agreements



§211 (1) -- if it is a regular business practice -- then contract may be ok. Unless it is the kind of term that the offeree would not have agreed to (§211(3)).



§211 (2) -- protects those who understand the terms. Rule -- hold knowledgeable people to the standard of an ignorant offeree -- fully objective standard; everyone is treated equally.


Cases:

Woodburn v. NW Bell Telephone. (doctor's listing in a phone directory). Disclaimer -- written on the back of the form -- may not be reasonable that the offeree could have read. Should not allow the offeror to hide some terms -- may relax the requirements of assent. 

4.  Mirror Image Rule/Battle of the Forms


The Mirror Image Rule:



a). If acceptance states the terms of the contract -- should not vary from 
those in the offer.



b). If variant terms in acceptance -- becomes a counter-offer.



c). Counter-offer -- also a rejection of the original offer.



d). Variant terms -- not the same as mere requests or proposals for 
modification -- do not negate the acceptance of the original offer.



e). The last shot rule: If counter-offer is not responded to in writing but 
the conduct of the parties indicates that there was an agreement -- the terms 
of the counter-offer govern.

· Great change from common law

· §2-207 overturns common law MIR and last-shot rule (if goods are sold, terms of acknowledgement govern, which are usually to offeree’s advantage)  

· Concerned with Battle of the Forms. If Purchase Order and Acknowledgement differ in terms, court applies §2-207. 

· Most likely situations to apply §2-207: (1) altered circumstances (such as change in market price) that causes one of the parties to seize upon the discrepancy in the form as an excuse for not performing; (2) dispute over performance after goods have been shipped and received that necessitates the determination of terms that govern the contract (our concern is over surprise).
 

  §2-207. Additional Terms in Acceptance or Confirmation
(1) Do writings establish a contract? If writings establish a contract, offer terms are default terms of contract, unless acceptance made expressly conditional on assent to the additional or different terms.

· UCC finds contracts from writings that common law wouldn’t.

· UCC reverses last-shot rule in (1), as well as (2). 

(2) Additional terms in acceptance automatically become part of the contract unless materially alter
 contract ( +2 other exceptions).

· If contract is materially altered, offeror’s terms (purchase order) govern. UCC reverses last-shot rule.

· §2-207 (2) means that even if not reasonable to have a contract due to conflicting terms that are:

a. fundamental  (most courts draw the line here); or
b. material  (Roto-Lith court drew the line here); or

c. trivial, 

Trivial terms will be automatically incorporated (meaning that if both parties are merchants, silence by the offeror will sometimes equal acceptance), while additional  (material) terms only take effect if buyer explicitly agrees to them. 

(3) If the conduct, and not the writing establishes a contract, terms of contract are those on which parties agree, plus any supplemental provisions that are under UCC. 

This section then applies where the parties go ahead and perform even though the exchange of writings has not resulted in a contract.  If the offeree has made his acceptance conditional on assent to additional or different terms, he still does not succeed in having a contract on his own terms, because common terms govern, together with others supplied by the Code.
 

Murphy's analysis of §2-207:

( §2-207(1): First look whether there is a contract. Can response be 


reasonably treated as acceptance? If conclude that writing did not establish a 


contract -- then look to §2-204 and §2-207(3) --try to deterine whether 
conduct establishes a contract. If there is a contract -- then move to §2-
207(2). A response diff. from the original offer is not necessarily a counter-
offer, unless this is clearly not an acceptance and such terms are expressly 
conditional on the offeror's consent. So, a contract exists if:



> it is reasonable to treat the response as acceptance



> it is not expressly conditional on the offeror's consent

( §2-207(2): If (1) establishes that there is a contract -- then ask whether the 
additional terms are materially different. If yes -- then they drop out. Not 
clear what happens to different terms (Air Products did not reach a decision 
on this issue). (3) says that different terms are also included under (2). But 
not expressly stated in (2). More plausible -- (2) does not apply to diff. 
terms -- they are thrown out. (4) and (5) help determine whether the terms 
are materially different. So, additional terms become part of the contract, 
unless (2) (a), (b) or (c) and this applies only to merchants. If not merchants 
--> additional terms are left out. 



What becomes of the "additional" terms?  


a. Non-Merchants



If the parties are not merchants, the additional terms are merely proposals 


and, unless accepted by the offeror, disappear and are not part of K.


b. Merchants



If the parties are merchants, the additional terms become part of the K unless:



the offeror has expressly limited acceptance to his terms (ie, has clearly 


invoked the MIR); the additional terms materially alter the K; or the offeror 


has objected or does object to them within a reasonable time.



("Materially alter" = would cause "surprise or hardship" if offeror were 


not aware of the term; eg, negating a warranty, anything substantially 


changing a normal usage of trade.

( §2-207(3): Anything conflicting will be thrown out -- cancel each other 
out. Only those terms agreed upon remain + gap-fillers. Also, under §2-
207(3) -- try to determine whether conduct establishes a contract (if §2-
207(1) fails). Also applies to confirmation forms. Thus, applying §2-207(2)


and §2-207(3) -- produces diff. results, but first still have to apply (1).


Thus, in Roto-Lith, despite that court's decision, disclaimer would be 
thrown


out and the warranty would remain -- opposite result. 



( §2-107 (3) reverses: says if you can't find a K under step (1) b/c the 


writings are too different, but conduct (accepting goods) = K, the K will be 


bound NOT by the last shot, but by the terms on which the writings agree, 


and with any gaps filled in by provisions of the UCC.

Cases:Roto-Lith v. F.P. Bartlett (1962) (Murphy: least plausible application).

P (buyer) requested emulsion from D (seller); D’s acknowledgment held that no warranty unless buyer immediately notifies seller if goods are unacceptable (warranty -- promise guaranteeing the truth of one's statement). Court held that D’s acknowledgment was not an acceptance because it inserted terms that benefited only the offeree. Court then found that a contract by conduct existed, and applied terms of seller’s counter-offer; thereby holding that the buyer was not entitled to a warranty. Also relied on UCC §2-314 (warranty of merchantibility) and §2-315 (fitness for a particular purpose). The court's interpretation is the least plausible one since one'd conclude that one section nullifies the other (makes (2) redundant). Court's reasoning: writings do not establish a contract, but conduct of the parties implies acceptance --> acceptance of a counter-offer --> last-shot rule. But under the §2-207 analysis -- different result (disclaimer is thrown out while warranty remains). 

Criticism: Applied (1) and (3) incorrectly.

Hartwig Farms v. Pacific Gamble Robinson (1981)

Murphy: ignores §2-207 (2) altogether. Cancels out terms that parties don’t agree on.  

Seed broker sought indemnification from seed wholesaler (Tobiason) for breach of warranty brought by potato farmer (seed buyer). Court held that warranty disclaimer on Tobiason’s invoice was unbargained for, even though prior business had had such disclaimers. T and P had no discussion over T’s confirmation of sale, which did not contain disclaimer, and T’s invoice, which did. Disclaimer was not effective in excluding implied warranty of merchantability of UCC because common law has held that a disclaimer must be explicitly negotiated or bargained for.   

Relevant UCC sections:


> § 2-314 -- merchantibility


> §2-316 -- guidelines for disclaiming warranties


> §2-316 (2) -- need conspicuous disclaimers


> §2-316 (3)(a) -- "as is" standard; calling the buyer's attention -- 



put her on notice


> §2-316 (2) -- quite restrictive



    (3) -- more loose



    (3)(b) -- examination of goods



    (3)(c) -- course of dealings / usage of traade -- may 



establish disclaimers, although the court here thinks 



that this fact is not sufficient



    (3)(c) -- also course of performance -- how both parties 



interpreted the agreement and how they acted

Hartwig Farms interpretation: takes the view that Roto-Lith was incorrect in its interpretation. Instead -- contract based on terms that the wrotongs agree + any terms supplied by the UCC: warranty and disclaimer cancel each other out, but the implied warranty remains.    


Air Products v. Fairbanks Morse (1973) (Murphy: most plausible 
application)

Fairbanks’ acceptance of P’s offer to purchase electric motors included a provision excluding consequential damages. P argued that under §2-207, only additional terms become part of the contract unless objected to, but D’s exclusionary provision was a “different” term because it varied the implied warranty and damage terms in P’s offer. Court noted that comments to the section make it clear that both additional and different terms may be added to the contract, but interpreted (2) narrowly in that a party cannot assent to a different term. Regardless, here the term, whether different or additional, was a material alteration. Comment (3) suggests that since D was aware of P’s special needs, the court could imply warranty terms awarding consequential damages.

5. Pre-Existing Legal Duty rule.
If a party does or promises to do what he is already legally obligated to do, or if he forbears or promises to forbear from doing something which he is not legally entitled to do, he has not bargained for his performance so as to constitute consideration. 

· Pre-Existing Legal Duty rule does not apply under Bargain theory since the promise could not be bargained for; like past consideration.

a. Murphy Traditional Rule: Modification of on-going deal or promise otherwise made purportedly in consideration of performance of a pre-existing legal duty of promisee does not have sufficient consideration to be enforceable.

DeCicco v. Schweizer: Agreement not to rescind by bride and groom was consideration. However, duty to get married was not, since couple had already contracted to get married. 

Stilk v. Myrick: Captain agrees to pay sailors more and reneges on promise. Court holds that there is no consideration for extra pay since the sailors implicitly promised to bring the ship home.   

b. Policy: concern with promisee taking advantage of promisor once performance has begun. Rule works against party under duress. 

     Real concern -- not consideration but duress and bad-faith.

c. Not always best to enforce such bargains; best role may be in duress, good faith or unconscionability legislation. Ask yourself: has one of the parties taken advantage of the other?



Restatement §73: performance of a legal duty to another which is not doubtful or subject to 

an honest dispute is not consideration.  However, if what is bargained for involves an 


expansion or differing from the duty, it is consideration (unless it reflects only the pretense of 


a bargain, eg, must be objectively a "real" change).

c. Restatement §89: Enforceable modifications if circumstances have changed, so as to make it reasonable to renegotiate to have an enforceable bargain, or if new promise in addition to new deal. Under these circumstances, permits modification without consideration to avoid pre-existing legal duty rule.

Restatement §89: Modification of Executory Contract
A promise modifying a duty under a contract not fully performed on either side is binding:

(a) If the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or

(b) to the extent provided by statute; or

(c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise.

d. UCC §2-209(1): Abolishes pre-existing legal duty rule for goods.


A reasonable interpretation of this section -- in the light of the good-faith assumption.


Skinner v. Tober Foreign Motors: Oral modification to an existing contract (reduced monthly payment for an airplane due to engine trouble) needed no consideration to be binding. 

INTERPRETATION OF AN AGREEMENT
I. Parole Evidence Rule
Determines when existence of a writing renders prior agreements unenforceable. The rule is misnamed because it does not only refer to parole (oral) evidence; general priority in time of a writing.

· Rule of Interpretation. 

A. General

(1) Allows writings to act as a filter for oral material made before writing. Prior oral material blocked for consideration, as well as contemporaneous oral agreement.

(2)  Writing cannot be a barrier to later oral modifications or anything that happens later.

(3) Allows presence of a later agreement to render prior written agreement unenforceable.

· Not restricted to oral material; also applies to earlier written agreements.

· Not a rule of evidence (PER is substantive law under Erie)

· Rationale is to preserve definitive documents that are a complete statement of agreements.

1. Question: When evidence of a prior agreement is not found in a later writing, is the writing:

(1) Separate agreement that the writing was not meant to discharge; or

(2) A deliberate discharge of the prior agreement by leaving it out of the contract?

2. Corbin’s rule:

a. When 2 parties have made a contract,

b. And have expressed it as a writing to which they have both assented as the complete and accurate integration of that contract,

c. Evidence, whether parole or otherwise, of antecedent understandings and negotiations will not be admitted for the purpose of varying or contradicting the writing.

Murphy: Corbin does not exclude all extrinsic material, just that when the writing is a complete integration (b) and when evidence varies or contradicts the agreement (c). Corbin's answer -- does not offer much help for if we know that b) is satisfied, we know all we need to know. 

3. Once we have a complete writing, we know all we need to know.

To get here, ask two questions:

(1) Is the agreement integrated?

 (2) Is the agreement completely or partially integrated?

a. Partially integrated: agreement is intended to be a final expression of the terms it contains, but not a complete expression of all the terms agreed upon. 

b. Is there a merger clause? 

If the writing contains a binding merger clause, stating that the writing contains the entire agreement of the parties and there are no additional agreements of any kind other than stated, courts tend to treat such clauses as conclusive in determining if a writing is completely integrated.

c. Murphy: Subject matter of claimed additional material is important in determining complete integration. 

 4. Prior extrinsic material can be applied to:

(1) Determine meaning of writing (interpretative need)

For meaning of writing, must look to surrounding circumstances, including oral evidence, excluding however, the most vital circumstances of all, the evidence of the prior negotiations themselves. Esp. if it helps to determine the intentions of the parties. Corbin rejects the latter: “the writing cannot prove its own completeness and accuracy.” Trend favors Corbin. 

(2) Determine if complete or partial integration of writing
Partial integration: use extrinsic material only when you think a contract integrates part of the agreement, but not all of the material. 

· Partial Integration Test: Look to face of writing itself. J. Mitchell -- if allow extrinsic evidence -- then it'd be a circular argument (makes sense only if viewed as a rule of evidence).  

Thompson v. Libby (P wants to enforce a written contract for sale of logs. D defends on oral warranty) J. Mitchell ruled that warranty was not collateral and did not require a separate agreement by looking to the face of the writing itself. Denies need to look at extrinsic material to determine if partial integration.      

(3) New terms: prove additional terms in a different (collateral) agreement.

Collateral agreement rule: a separate agreement that is sufficiently different from the subject matter of the writing to suggest that it hasn’t meant to be discarded. A collateral agreement is one that in the circumstances might naturally be omitted from the writing. As long as it does not contradict the main agreement, it can even be shown in a completely integrated agreement.

Test:    >> Is it reasonable to expect the parties to put this term in the contract?


         >> If did not include, can we expect them to have discharged it?

Leading collateral agreement case:
Mitchell v. Lath (1928): Buyer of land under a written contract attempted to show a prior agreement [collateral agreement] by the seller to remove an unsightly ice house from a nearby tract. Court held that PER precluded such a showing because the contract showed a full and complete agreement. Reciprocal obligations of the parties were fully detailed, so icehouse term must have been deliberately left out. 

· Court held that to allow extrinsic evidence at least three conditions must exist: 

(1) the agreement in form must be a collateral one
(2) it must not contradict express or implied provisions of the written contract; 

(3) it must be one that the parties themselves would not ordinarily be expected to embody in the writing. 

Dissent: Believed icehouse was a collateral term, so that the agreement was not complete. 

Zell v. American Seating Co. D contended that the PER precluded the introduction of any evidence concerning a bonus payment to Zell which was not in their written contract. Writing purposely misrepresented their agreement (wartime contract where Congress frowned on such bonuses). Court held that where parties agree that written agreement doesn’t reflect true agreement, parole evidence is admissible to establish the true agreement. (Reversed by the S.C. for public policy).
5. Rule of thumb for gray areas (where evidence is slim about intentions of parties, uncertainty about collateral agreements, etc): 

· Assume, absent explicit evidence to the contrary (e.g. Zell), that the writing was intended as a complete integration of the agreement. 

·  This presumption gets weaker the greater the difference in subject matter between the claimed earlier agreement and the later writing. e.g. collateral matter

6. UCC: no major changes. §2-202 leaves the PER as is under common law. 

II. Statute of Frauds
· Specifies the types of contracts that are unenforceable if they are not in writing.

· Originated from an English statute that was intended to avoid fraudulent claims by requiring the promisee to produce a writing that would prove the claim’s existence.

Formalistic device: purpose is to prevent the enforcement of promises that were never made. Fraud-preventing device. Other purposes: (1) Cautionary device: encourage more thought  (2) Prevent costly litigation by preventing fraudulent claims (save $$). 

· Is currently challenged under promissory estoppel: reliance interest protected against strict adherence to form.

· THREE QUESTIONS TO ASK: A, B ,and C:
A. Is a promise within the Statute of Frauds? Apply MYLEGS

General rule: Below 5 categories of contracts must be in writing:


a. Marriage


b. Year: a contract that is not to be performed within one year from the making


c. Land Contract (leases as well)


d. Executor-administrator


e. Goods in excess of $500 (UCC only)

f. Suretyship: a contract to answer for the duty or debt of another

· In general for a problem, look to the law of the state.

(1) Marriage
a. Contract made on Provision of Marriage: A promise for which the consideration is marriage or a promise of marriage is within the Statute of Frauds. Must be bargained for; the marriage must be induced by the promise. Main application is marriage settlements. 

e.g. If you marry me, I’ll give you one-half my property.
b. Exception for mutual promises to marry. Not within statute of frauds and enforceable though oral.

c. Bader v. Hiscox (1919 ) (holding that an alleged promise to pay P land if she would marry D’s son and drop criminal charges against him was not consideration for marriage but from civil liability; the statute of frauds did not apply) 

(2) Land Contract Provision


A promise to transfer or buy any interest in land is within the Statute of Frauds.

(3) One-year Provision
a. General rule: If a promise contained in a contract is incapable of being fully performed within one year after the making of the contract, the contract must be in writing. Potential rationale -- bad memory. 

(i) One year period is measured from the time of execution of the contract until the earliest possible time of performance. e.g. I promise to work for ten months, beginning in three months. Must be in writing.  

b. Performance must be impossible within one year after the making of the contract. If performance in one year is highly unlikely, or the parties expect that performance will take more than one year, the contract does not fall within the Statute of Frauds.

c. Impossibility or other excuse for non-performance: it is only the possibility of performance, not the possibility of discharge that takes a contract out of the one-year provision

(i) Test is whether if the termination of the contract occurs, (either by performance or discharge) the contract has fulfilled its principal purpose: if so, there has been performance. 

aa. Covenant not to compete: A promise by a seller of a business not to compete with the buyer for, say 5 years, is not within the provision, since if the seller dies within a year, the buyer has received the equivalent of full performance. He knows the seller will not be competing with him. e.g. Doyle v. Dixon (1867)(grocery)

bb.  To work for life: not within Statute of Frauds 

(4) Suretyship
Liable for legal debts of another (doesn’t count if you’ve allowed someone to make use of your own credit). e.g. A sells goods from store to B, C agrees to pay for B’s debt. Agreement must be in writing. However, billing C directly is not a suretyship.

(5) Exception: part performance for land is not within the statute of frauds. Partial performance -- suff. evidence that an agreement was actually made -- weakens the need for other formal devices. 


1). Useful only when concerned w/ fraud.


2). Doesn't work w/ evidence among family members.


Rationale behind this inclusion -- land is particularly valuable.  

Note that many States have part performance exceptions. Depends on each provision as to whether a part performance exception deters or discourages conduct.  

B. If so, are the requirements of the Statute of Frauds satisfied by that promise?
(1) Oral modification to written contracts are ok, but the modifications may have to be in writing. Must be written if the contract falls under the SOF.

(2) Under Common law, Restatement §131 is a reasonable summary for all cases except those that fall under the goods provision.

      §131. General Requisites of a Memorandum
Need not be a complete memoranda of all terms of contract. However, must:

a. Name parties
b. State essential terms
c. Be signed by party to be charged (person against whom the contract is being presented). Both parties need not sign writing. Can also enforce against the party that did not sign. 

· Memoranda need not be contemporaneous with agreement (need not be made at the same time contract or deal was closed)  

  (2) UCC weakens Restatement requirements. UCC (§2-201) only requires a writing signed by party to be charged and a quantity term. Merchants only.
UCC adds to 5 classes of contracts. Require writing when there is:

a. A contract for the sale of goods for the price of $500 or more (2-201).

b. Contract for the sale of securities (stocks or bonds)(8-319) 

c. Any agreement which provides for the creation of a security interest in personal property that is not in the possession of the secured party (9-203(1)(a))

d. A contract for the sale of personal property, that is neither goods nor securities, and exceeds $5,000.00

C. If a contract is not within the Statute of Frauds, what are the legal effects/consequences?

A contract may not be enforceable, but promissory estoppel might be applicable. To apply PE, must satisfy reliance element in §90. So, PE is being used as a way around the SOF which weakens the formal doctrine. Restatement §139 -- limited use of PE in SOF.

Imperator Realty v. Tull (D deliberately defaulted on written contract for the exchange of pieces of land; alleged that oral modification to fix municipal violations was void. P had agreed to deposit money in lieu of fixing violations and had relied on D’s oral agreement). Court held that oral “waiver” supported by consideration was enforceable even though contract for exchange of real property was within statute of frauds. Possible rationale -- no person should benefit from one's own wrong. 


Modification rule: where a contract undergoes an oral modification, rather than a 
recission, the applicability and effect of the Statute of Frauds depends largely on 
whether contract, as modified, falls within the Statute. If a party has materially 
changed his position in reliance on the modification, the court may enforce the 
modification notwithstanding the Statute.
� intermeddler is one who performs an act that confers a benefit upon another, although he had neither a contractual duty to do the act nor a legally recognized interest in seeing to it that the act was done, but nevertheless seeks payment or restitution for the benefit conferred.


� Will theory: examine the words and deeds of a contract, rather than what is stated


meeting of the minds 


allow parties to infuse contracts with their wills; expression of individual dignity that permits each party greater control over himself and his affairs  


assume parties are rationale


enforces promises because it is a valuable social function to allow individuals to state their wills


Since the court has to make a best guess into what the parties intended, this is a subjective view of contracts (this prevented it from being fully adopted in U.S. because the security of transanctions were threatened by the subjective elements of the theory)





� Objective theory: examine what is stated in the contract


“concept of reliance” was important


manifestation of intent, and not intent itself, provides for the enforcement of contracts





� Murphy notes that a good application of equitable estoppel (reliance on a statement of facts, but not promises, commitments, statements of intentions) is in insurance contracts. See Prescott v. Jones, National Union Fire Insurance.


� Tort of misrepresentation (offense) and equitable estoppel (defense) are 2 parts of the same thing; both rely on statements and not promises. EE is only raised as a defense: “it is a shield, not a sword.” EE requires reasonable reliance; tort requires knowing fraud and is thus harder to prove. EE is also no longer in use by courts.   


� Mutuality of obligation: Unless both parties are bound, neither is bound. When both parties are bound, risks are symmetrical. 


� MIR serves purposes of certainty, since an alternative rule might favor either the offer or the acceptance. Also is not excessively formalistic because it does not serve a specific purpose; courts also look to specific facts and long-term results for acceptance.


� Some frame justification for Mailbox Rule as an impartial rule designed to minimize overall loss: Llewellyn thinks this argument is irrelevant. Murphy thinks the rule has no strong argument on either side. 


� Importance of unilateral contract has been eroded by the increasing recognition of unbargained -for reliance, e.g. Hamer v. Sidway.


� Effect of Restatement §45 on Brooklyn Bridge example: When B has begun to cross the bridge, A’s offer becomes irrevocable--”the beginning of performance . . .furnishes consideration for an option contract.”  By turning offer into an option contract, the rule violates mutuality of obligation and subjects the offeror to the risk of speculation by the offeree. Offeror remains master of his offer to the extent that he can vary §45 by express provision.  


� In Hoffman, remedy would be reliance damages, as expectation damages would be difficult to quantify.


� Llewellyn believes there should be no good faith in precontractual negotiations as this would stifle negotiations; a counter-argument is that while it’s good to promote business, the law should protect interests when there is a disparity of bargaining power.  


� If the offeree gives consideration for the irrevocability, the offer will be irrevocable for whatever period is stated. Note that part performance or detrimental reliance by the offeree may render the offer temporarily irrevocable. 


� §2-207 can also apply to confirmations, but only (2). (3) appears inapplicable to a case involving confirmation of an agreement that has already been reached. The effect of (2) would be to allow the silence of the recipient of the confirmation to operate as acceptance of an offer “for addition to the contract” of a term that does not “materially alter it.”   


� Typical clauses which normally materially alter the contract include clauses negating standard warranties such as that of merchantibility or fitness for a particular purpose in circumstances in which a warranty would normally attach, a guaranteed delivery ouside normal trade usage, clause that gives seller right to cancel if buyer fails to meet invoice due and a clause demanding that complaints be made in other than a reasonable time frame. 


� How can an offeree who wishes a contract on his own terms avoid UCC §2-207(3)? He can reject the initial offer and make a counter-offer. By making a counter-offer, he can avoid (1) “an expression of acceptance” and so is not bound by (3). Subsequent performance by the original offeror would then be taken as an acceptance of all terms of the offeree’s counter-offer.


� Note that a collateral agreement may or may not require separate consideration from the main agreement. 
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