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I. Damages
a. Expectation Interest – promisee as if K performed

i. Default measure for breach (Hawkins v. McGee) (hairy hand)

ii. Profits must be estimable (Chicago Coliseum v. Dempsey)

iii. Usually no restitution for pre-contract expense, but if EI=0, yes restitution (Anglia v. Reed)

iv. If you can’t prove lost profits, assume zero profits

v. Creates a problem of secrecy interest

b. Reliance Interest – promisee as if no K

i. If expectation interest would not compensate

ii. Pays for partial performance of promisee (Nurse v. Barnes)

iii. P can choose this over EI (Mistletoe Express Service v. Locke)

c. Restitution Interest – promisor as if no K

i. Can be used to make people bear risks of their behavior (Tongish v. Thomas)

ii. Used if EI wouldn’t make things right (Bush v. Canfield)

iii. Partial performance can get damages (Britton v. Turner)

d. Must be foreseeable (Hadley v. Baxendale) (mill shaft shipper)

i. Notice is not always consent (Morrow v. First National Bank of Hot Springs)

e. Duty to mitigate

i. Must stop incurring expenses when breach occurs (Rockingham County v. Luton Bridge)

ii. No duty to take inferior or different work (Parker v. Fox)

iii. Mitigation is not taken into account when seller has unlimited amount of goods (Neri v. Retail Marine Corp.) 

f. Stipulated damages

i. Solves secrecy interest problem

ii. Cannot be punitive, can only be used if EI cannot be estimated (Kemble v. Farren) (Garrity v. Lyle Stuart publisher arbitration case)

iii. No duty to mitigate, though mitigation can be used by D to reduce damages (Wassenar v. Towne Hotel)

iv. If contract says arbitration can award punitive damages, it’s ok (Willoughby Roofing v. Kajima)

g. Specific Performance

i. Default rule in land deals (Loveless v. Diehl)

ii. Goods which are unique or irreplaceable get SP too (Cumbest v. Harris) (audio equipment) (Sedmak v. Charlie’s Chevrolet)

iii. Must have complete contract (Scholl v. Hartzell)

iv. Personal service is usually not required to do SP, but you can stop performance for anyone else if damages would be inadequate (Duff v. Russell)

v. If performance is not unique, contract claiming uniqueness is not enough (Dallas Cowboys v. Harris)
II. Reaching an Agreement

a. Objective Assent

i. If reasonable person would take actions as assent, it is assent (Embry v. Hargadine)
ii. Secret intent is not a defense (Texaco v. Pennzoil) (Lucy v. Zehmer)

iii. Assent can be assumed in an emergency (Cotnam v. Wisdom) (Doctors working on accident victim)

iv. If one side can walk away, it is reasonable that so could other side, unless specifically mentioned (Embro v. Ball-Co)

v. Written manifestations (Parol evidence)

1. If the K is complete and meant to be final, no parol evidence
2. You can only look at the K to see if it’s complete (Thompson v. Libbey) (Four Corners Rule)

3. If a term isn’t covered in the K, you can use parol evidence (Brown v. Oliver)

4. You can guard by using “and we really mean it” clauses

5. CA can look at parol evidence to figure out the terms of the contract pretty much always. (Trident Center v. Conn. Gen. Life Ins. Co.)

6. Statute of Frauds

a. Land

b. Anything taking more than a year (Boone v. Coe)
c. Goods over $500

d. You can get reasonable reliance damages even without the writing (Riley v. Capital Airlines)
b. Offer

i. Preliminary Negotiations

1. An ad is not an offer, must have specific amount. (Nebraska Seed Co. v. Harsh)

2. A commercial must be explicit, definite, and clear to be an offer (Leonard v. Pepsico)

ii. Revoking an Offer
1. Offer is revoked once offeror revokes it, offeree can’t accept after learning it is revoked, Offeror doesn’t need to directly tell offeree (Dickinson v. Dodds)

c. Acceptance

i. Mirror Image Rule

1. Acceptance cannot have different terms than offer (Ardente v. Horan)

ii. Malibox Rule

1. Acceptance is valid from time you drop it in mailbox

iii. Silence

1. If pre-existing relationship implies silence is acceptance, it is (Hobbs v. Massasoit Whip Co.)

iv. Performance

1. Unilateral Contract is accepted by performance

2. If offer specifies performance as acceptance, then they are bound by performance even if they were not notified (Carlill v. Carbolic Smoke Ball)

3. Offeror must perform if 

a. Offeree reasonably tries to inform offeror of acceptance

b. Offeror learns of acceptance in reasonable time

c. Offeror indicates notice is not required

4. Performance must directly signal acceptance (White v. Corlies & Tifft) (buying lumber not enough for carpenter’s acceptance)

5. Offer can be revoked anytime before full performance (Petterson v. Pattberg) (mortgage discharge case)
d. E-Commerce

i. Clickwrap is valid (Caspi v. Microsoft Network)

ii. Browsewrap is not valid (Ticketmaster v. Tickets.com) (Specht v. Netscape)

e. Terms
i. If there is ambiguity, you look to parol evidence (Raffles v. Wichelhaus)
ii. The parties must both think the terms are the same (Oswald v. Allen)

iii. But, if the terms are vague, the court can interpret them (Weinberg v. Edelstein, Frigaliment)

iv. The court must have enough terms to be able to figure out a damage measure (Sun Printing, Texaco v. Pennzoil)

f. Illusory Promises 

i. Mutuality – both sides must promise to do something

ii. A good faith requirements contract is enforceable (NY Central Iron Works)
iii. UCC 2-306: good faith quantities are good, except when disproportionate to the normal amount (Eastern Air Lines v. Gulf Oil)

iv. A promise to give profits from a privilege implies a promise to maximize profits (Wood v. Lucy, Lady Duff-Gordon)

g. Standard Forms (Contracts of Adhesion)
i. Notice and reasonableness are key. (Carnival Cruise Lines v. Shute)
ii. 2-207 is last shot rule, last form rules

iii. If additional terms don’t make or break the contract, they aren’t part of the contract. (Stepsaver)
iv. 2-204 applies when there’s just one form, the contract is formed when the person accepts the product and terms (not when money is exchanged), shrinkwrap is ok (Pro-CD) (Hill v. Gateway)

v. 2-207 when one form means contract is formed when money is exchanged, shrinkwrap doesn’t apply (Klocek)
III. Consideration
a. Both sides must give something up (Johnson v. Otterbein Univ.)
b. It can be something that’s good for you and still be consideration (Hamer v. Sidway)

c. Part performance is not consideration (Moore v. Elmer)

d. Moral obligation is not consideration (Mills v. Wyman)

e. R86 a promise based on previous benefit is upholdable, court can assume quasi-contract when the intent to promise is assumed (life-saving medicine) (Webb v. McGowin)
f. Nominal consideration won’t work (Schnell v. Nell)
g. Modification

i. Extra promises need extra consideration (Stilk v. Myrick)

ii. If there is a pre-existing duty to do it, it’s not extra consideration (Alaska Packers)

iii. Unforeseen circumstances can be consideration if they weren’t intended in the original terms (Brian v. Brighenti)
iv. UCC uses good faith

h. Promissory estoppel

i. R90: If the promisor could reasonably expect reliance on the promise and there is reliance, there is an assumed contract. (Ricketts v. Scothorn)
ii. Elements:

1. Promise (not just hyperbole)
2. Reliance to one’s detriment (Blatt v. USC)
3. Reasonable expectation of reliance

4. Need to prevent injustice (not do justice) (Cohen v. Cowles Media)
iii. Using the gift in the way it was restricted to can be consideration (Allegheny College)
iv. A bid for a contract is not a K or an option, there is no consideration for the biddee. But, a subcontract bid which can reasonably be foreseen to be relied on can create PE. (Drennan v. Star Paving)

v. Conduct which incites reliance creates PE to repudiate (Goodman v. Dicker)
vi. You only get reliance damages, not lost profits. (Red Owl)
vii. Reliance must be reasonable, cannot happen after the breach. (Alden v. Presley)
IV. Breach and Performance

a. Good faith
i. You can’t take advantage of gaps to impair the other party.
ii. A contract for a percentage of profits implies a good faith requirement to maximize profits. (Goldberg v. Levy)

iii. A lack of specificity in the contract doesn’t mean you have help out the other side (Mutual Life Insurance v. Tailored Woman)

iv. If a fixed rent (with assumed percent of profits) is the same as the true rent, there is no duty to maximize profits (Stop & Shop)

b. Warranties

i. Buyer gets expectation damages
ii. Implied

1. Merchantability is only for normal uses (StepSaver)
a. Fit the trade’s definition of the product

b. Be of fair quality

c. Fit for the ordinary uses of the product

d. Be of even quality among themselves

e. Packaged as per agreement

f. Conform to the label

2. Fitness for a particular purpose requires seller to know buyer is relying on the purpose, seller to be a merchant, and buyer to actually rely. 2-315.
iii. Express

1. Affirmation of fact
2. Relates to the goods

3. Becomes part of the basis of the bargain

4. Opinion is not a fact. (Royal Business Machines)

5. You rely on the promise, not the truth of the promise (CBS v. Ziff-Davis)

iv. Disclaimers

1. 2-316 “as is” clauses work. (Schneider v. Miller) (Pelc v. Simmons)
2. You can’t disclaim unfair or deceptive acts. (Morris v. Mack’s Used Cars)
c. Conditions of Breach
i. Perfect Tender Rule

1. If the breach is material, you can reject the item. If not, you pay the reduced value.
2. Expectation damages

3. Seller has a right to cure in a reasonable time. (Ramirez v. Autosport)

4. You can only reject after acceptance for substantial flaws. 

ii. Anticipatory Repudiation

1. You breach at the moment of repudiation. (Albert Hochster v. Edgar De La Tour)
2. A request for recission is not a breach. (Harrell v. Sea Colony)

iii. Assurance of Performance

1. If you have reasonable grounds for insecurity, you can demand reassurance, and not getting it is breach (Lane v. Foster). The demand must be clear. (Scott v. Crown)
iv. Material Breach
1. Elements (B&B Equipment v. Bowen)

a. Extent to which the injured party will obtain the reasonable expected benefit
b. Extent to which damages can compensate

c. Extent to which performance has already occurred

d. Hardship on the failing party in termination

e. Willfulness of the failing party

f. Uncertainty that the failing party will perform the rest of the K
2. You can specify materiality.
v. There can be idiosyncratic value, so you get the cost of performance as damages when it is higher than the diminution of value. Unless it’s clearly disproportionate. (Peevyhouse)
V. Defenses

a. Status 
i. Mental Illness

1. If you can’t understand, you aren’t liable. 

2. If you could understand but aren’t acting like it, you can only void if the other party should know. 

3. If the other party performed in good faith, he can get paid. 

ii. Intoxication

1. R15: If other party didn’t know, and contract is generally fair, you get reliance. 
2. Must show that the other party knew they were drunk. 

iii. Infancy

1. R13: They are void. 
2. R14: Minors can only incur voidable contracts, except for necessities by statute. 

b. Misrepresentation

i. Materially or fraudulently misled and justifiably relied upon that
ii. Can be innocent if you don’t know it’s false. Recission and Restitution available. (Halpert v. Rosenthal) (Termite case)
iii. Fraud if you know it’s false or know that you don’t know. Punitive damages available.

iv. No duty to disclose.
v. It’s fact-specific, and opinions don’t count. (Byers v. Federal Land Co.)

vi. Opinions in bad faith from an expert can be treated as facts. (Vokes v. Murray) (Dance classes)
c. Fraud
i. Elements (Baby M)
1. Material misrepresentation of a fact

2. Known to be false

3. Upon which a party relied

4. To its damage

d. Duress
i. Deprives a party of the ability to choose (R176)
ii. Economic duress 

1. only works if you caused their money problems (Hackley v. Headley)

2. Must be unable to cover and the legal remedy must be inadequate (Austin Instrument v. Loral)

3. §2-209(1) must be acting in good faith
4. You must signal your intent to claim duress. (US v. Progressive Enterprises)

iii. Undue Influence (Odorizzi v. Bloomfield School District)
1. Discussion of the transaction at an unusual time
2. Contracting at an unusual place

3. Demand that it be finished immediately

4. Extreme emphasis on the consequences of delay

5. Multiple persuaders v. one servient party
6. No advisors allowed to the party

7. Statements that there is not time to consult advisors or attorneys

e. Unconscionability

i. No real choice, high asymmetry of information, extreme (Williams v. Walker-Thomas Furniture Co.)
ii. If the term is not a surprise and is clear, it is enforced (Wille v. SW Bell)
f. Mistake

i. Mutual mistake as to the type of thing contracted for (barren cow) (Sherwood v. Walker)
ii. Not if it’s a fact that couldn’t be reasonably assumed (Nester v. Michigan Land and Iron) (pine trees)

iii. Not if the party assumes the risk of not knowing the fact (Wood v. Boynton) (jewel)

iv. “As-is” clauses make purchaser bear the risk of mistake (Lenawee County Board of Health v. Messerly)

v. Unilateral Mistake

1. No meeting of minds, no contract, if one party knows the fact is wrong (Tyra v. Cheney)
2. No duty to disclose information you have that the other party could get on their own (Laidlaw v. Oregon)

3. Yes duty not to positively misrepresent things. 

4. R153 

g. Impossibility and Impracticability
i. Paradine v. Jane says you assume the risks
ii. The risk falls on the possessor of the property (Taylor v. Caldwell)

iii. Elements (Gulf Oil)
1. An event that makes the K impossible
2. Event was unforeseen

3. Event is neither party’s fault

iv. Frustration of Purposes
1. Some do full restitution, some let the chips fall where they are.
2. Must be foundation of contract and not contemplated when contracting
3. Value must be fully destroyed

