Fall 2006
Test Stuff

· What interpretation is most favorable to this/that party?

· When you’re defending a party in court, defending a party’s interpretation will help you but will also help in drafting Ks

· Evaluate relative merits/strengths of each claim

· Last policy question, there might be no right answer

I. Remedies for Breach

a. 3 Damage Interests:

i. Expectation: places the promise in the position he would have been had the promise been performed.  “benefit of the bargain,” most common.
1. efficiency rationale – encourages efficient breaches
ii. Reliance: Places the promise in the position he would have been had the promise NOT been made. “as if the parties never met.”
iii. Restitution: places the PROMISOR in the position he would have been had the promise NOT been made. “disgorge profits caused by breach.”
b. Measurement and expectation damages

i. Hawkins v. McGee: Hawkins burns hand and McGee guarantees he will fix it, but results in ‘hairy hand.’  Suit for breach of warranty of successful operation.  Appropriate damages are expectation for difference b/w the value of the guaranteed perfect hand and the value of the hand in the condition after operation. (even if hand had stayed the same he would be entitled to difference b/w that and perfect hand).
1. can’t award reliance damages here which would include pain and suffering b/c this is to be expected from any surgery.
ii. McGee v. U.S. Fidelty (Insurance Co. from above): McGee sued his insurance company but they wouldn’t cover for malpractice here b/c he formed “special contract” from guarantee of perfection with Hawkins and this wasn’t in insurance plan.
iii. Rest. §347: Measure of Damages in General
1. expectation interest measured by:
a. loss of value of other party’s performance caused by breach
b. other losses, including incidental or consequential loss caused by breach

c. less the cost of any loss avoided by not having to perform
iv. Nurse v. Barnes: P rented iron mills from D and invested £500.  D breached and P got reliance damages of £500 b/c expectation damages (future profits) are difficult to establish.  Could also be considered expectation if court assumes 0 profits.
c. Damages under the UCC

i. UCC §2-713: Buyer’s Damages for Non-delivery or Repudiation
1. the measure of damages for non-delivery or repudiation by the seller is the difference b/w the market price when the buyer learned of breach and the K price together w/ any incidental and consequential damages allowed and less expenses saved b/c of seller’s breach
ii. UCC §1-106: Remedies to be Liberally Administered
1. “contract” and “agreement” are limited to those relating to the present or future sale of goods.
2. goal of remedies to put injured party in as good a position as if the other party had fully performed
iii. Tonguish v. Thomas: issue is whether buyer is entitled to actual loss of profits (UCC §1-106) or the difference b/w market price and contract price (UCC §2-713).  K for sunflower seeds and mkt price rose above K price so Tonguish breached and sold to a different buyer.  Damages were awarded based on UCC §2-713 on appeal.
d. Limitation on Damages

i. Forseeability of Harm

1. Rest. §351: Unforeseeability and related limitations to damages
a. damages are not recoverable for unforeseen losses at the time the K was made
b. Loss if foreseeable if it is (1) in ordinary course of events or (2) results from special circumstances that both parties were aware of when K was made
c. Court may limit foreseeable loss damages by excluding lost profits and allowing only reliance to avoid disproportionate compensation.
2. Hadley v. Baxendale: P shipped shaft for mill w/ D, D negligently delivered late and P suffered lost profits from mill shut-down.  Rule: cannot receive consequential damages for breach unless the losses are (1) a ‘natural’ consequence or (2) the special circumstances (i.e. no replacement shaft to keep mill running) are know to both parties at time of K formation.
3. Morrow v. First National Bank of Hot Springs: bank employee promised to notify P when more safety deposit boxes were available for his valuable coin collection but didn’t.  Coins stolen after boxes available and bank wasn’t liable b/c it wasn’t aware of special circumstances (that P would expect reimbursement) at time K was made.
ii. Certainty of Harm

1. Chicago Coliseum Club v. Dempsey: D, boxer, was under K not to engage in fights or train w/ anybody in preparation for big fight; D breached by not submitted to dr’s exam for insurance.  Expenses incurred b/w signing and breach and necessary performance expenses were recoverable but expenses before signing and after breach are not.
a. Doesn’t use traditional expectation damages b/c one can’t recover lost profits when they are uncertain or too speculative
b. For pre-contractual expenses: you can’t rely on a promise you haven’t made yet (D wasn’t held responsible for expenses relating to other boxer’s K that was made before D’s).
2. Winston Cigarette Mach Co. v. Wells-Whitehead Tobacco Co.: I don’t have class notes on this and it’s not on the slides?
3. Anglia Television Ltd. v. Reed: did P rely on the acceptance of D to such an extent that the costs before and after the K should be paid by D for breach?  D knew P was relying on getting actor before K was signed and D breached too close to filming time so replacement wasn’t possible.  Therefore D has to pay all pre, during, and post K expenditures – reliance damages (or expectation, assuming 0 profits).
a. “wasted expenditure can be recovered when its wasted by reason of D’s breach” (and D knows)
4. Mistletoe Express Service v. Locke: Locke’s action for premature termination of K.  Locke invested in equipment in order to perform and had not recouped these expenses when K was breached.  Entitled to recover expenditure incurred for performance b/c Locke was deprived of opportunity to recoup these expenses.  Got reliance damages. (lost profits could not be determined, assume 0 profit).
5. Rest §346: Availability of Damages
a. Injured party has right to damages for breach against any party whom the K is enforceable (w/ exceptions)
b. If breach caused no loss or loss is not proved, nominal damages will be awarded
6. Rest §349: damages based on reliance interest, alternative to §347
a. Injured party has right to damages based on reliance, including expenditures made in preparation minus any loss the injured party would have suffered from performance. (injured party can choose b/w Expectation and Reliance).
7. Rest §352: Uncertainty as a Limitation on Damages
a. Damages are not recoverable for loss beyond an amount that the evidence permits to be established w/ reasonable certainty.
iii. Avoidability of Harm: MITIGATION
1. Rest §350: Avoidability as a Limitation on Damages
a. damages are not recoverable for the loss that the injured party could have avoided w/o undue risk, burden or humiliation
b. Injured party is not precluded from recovery to the extent he has made reasonable but unsuccessful efforts to avoid loss.
2. UCC §2-706: Seller’s Reseale including Contract for Resale
a. Seller may resell the goods concerned or the undelivered balance thereof
b. Seller may recover the difference b/w the resale price and the K price together with any incidental damages less expenses saved in consequence of the buyer’s breach
c. Discusses private v. public sales
d. purchaser who buys in good faith at a resale takes the goods free of any rights of the original buyer even though the seller fails to comply w/ one or more of the requirements of this §
e. Seller is not accountable to buyer for any profit made on resale
3. UCC §2-708: Seller’s Damages for Non-Acceptance or Repudiation
a. Proof of market price is difference b/w market price at time and place for tender and the unpaid K price together w/ any incidental damages provided in this article less expenses saved in consequence of the buyer’s breach

b. If measure of damages provided here is inadequate to put seller in as good a position as performance would have done then the measure of damages is the profit which seller would have made from full performance by buyer together w/ any incidental damages

4. UCC §2-710: Seller’s Incidental Damages
a. Any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of goods after the buyer’s breach, in connection with return or resale fo the goods or otherwise resulting form the breach.
5. UCC §2-712: “Cover”; Buyer’s Procurement of Substitute Goods
a. Buyer may “cover” by making in good faith and w/o unreasonable delay any reasonable purchase of or K to purchase goods in substitution for those due from seller

b. Buyer may recover damages from seller for difference b/w cost to cover and the K price with any incidental or consequential damages, but less expenses saved in consequence of seller’s breach

c. Failure to cover does not bar from recovery
6. Rockingham County v. Luten Bridge: county gave notice to P that it would not proceed w/ building bridge but P continued to work.  P held no right to pile up damages by proceeding with building useless bridge.  Rule: Promisee can’t incur avoidable costs by continuing to work after promisor’s breach.  One owes damages only for expenses incurred only until point of breach plus the profit the company would have gained if K had been completed.  Non-breaching party has obligation not to increase damages after it is aware of breach.
7. Parker v. Twentieth Century Fox Film Corp: P was contracted to play lead in movie then D canceled K.  P was offered another role (she thought it was inferior).  D said she should have taken alternative role to mitigate damages.  Rule: offers of different or inferior employment cannot be used to mitigate damages.
a. no obligation to mitigate if mitigation is difficult, onerous or in any way risky (Rest. §350).
8. Neri v. Retail Marine Corp: P made deposit to buy boat from D but rescinded K after boat had been delivered to D (action to recover deposit).  D was able to sell boat to third party for same price so P said D didn’t lose anything.  But D would have sold 2 boats for 2 profits if P hadn’t rescinded.  P is entitled to restitution of deposit less damages to D (lost profit and incidental damages) = UCC §708(2)
a. UCC §2-718(2) (wouldn’t put seller in as good a position as if performance had occurred) v. UCC §2-708(2).
e. Contracting Around the Default Rules of Damages: Liquidated Damages, Punitive Damages, and Arbitration Clauses
i. Liquidated Damages: a rightly estimated LD clause allows each party to rely on each other’s performance, but gives neither party the incentive to rely too heavily on performance
1. save litigation costs
2. uncertain profits
3. idiosyncratic valuation
4. protects secrecy interest
5. insurance
6. prevent over-reliance
ii. Rest. §355: Punitive Damages
1. not recoverable for breach of K unless breach is also tort for which PD are allowed
iii. Rest. §356: Liquidated Damages and Penalties
1. damages for breach by either party may be liquidated in agreement but only at reasonable amount.  Unreasonably large liquidated damages are unenforceable on grounds of public policy as penalty
2. bond is unenforceable as public policy to the extent that the amount exceeds the loss.
3. if SP or injunction is denied to part of the performance that is due, it can still be granted for other parts of K
4. damages and relief for breach can be granted in some proceeding as indemnity against future harm
iv. Rest. §339: Protection of Obligor in Cases of Adverse Claims
1. when claim adverse to that of an assignee subjects the obligor to a substantial risk beyond that imposed on him by the K, the obligor will be granted equitable relief for the circumstances
v. UCC §2-718: Liquidation of Limitation of Damages: Deposits
1. Damages for breach by either party may be liquidated in agreement
2. Where seller justifiable withholds delivery of goods b/c of buyer’s breach, buyer is entitled to restitution of any amount by which the sum of his payments exceeds:
a. The amount seller is entitled
b. In absence of terms, 20% of the value of total performance or $500, whichever is smaller
3. Where seller has received payment in goods their reasonable value or the proceeds of their resale shall be treated as payments.
vi. UCC §2-719: Contractual Modification of Limitation of Remedy
1. Can have remedies in addition to or in substitution for those provided in this § and may limit or alter the measure of damages recoverable
2. Using the contractual remedy is only an option unless it is expressly agreed to be exclusive
3. Where an exclusive or limited remedy fails its purpose, remedy may be provided by this §
4. Consequential damages for injury to the person in consumer goods is prima facie
a. Limitation of consequential damages for injury to the person in consumer goods cases is prima facie unconscionable but limitation of damages where loss is commercial is not
vii. Kemble v. Farren: K to act in next 4 theater seasons with amount to be paid for each night stipulated as well as liquidated damages if either party breached (declared not penalty in K).  After some performance, D breached and P wanted damages stipulated in K (liquidated damages were more than expectation damages which were easily calculated).
1. Rule: Liquidated damages can apply only to those breaches of K which are uncertain, leaving those with certainty to remedy decided by jury
2. This type of LD clause could allow a large sum to be paid for breach whose damage is only small sum – this makes it a penalty which isn’t allowed.
viii. Wassenar v. Towne Hotel: P is hotel manager w/ 3 yr K which states if D terminates employment they have to pay finish financial obligation of the 3 yrs.  D terminated P’s employment early but didn’t want to pay whole amount (especially b/c P found employment after 2 months and would get two incomes for that time).  Court said the clause is valid as LD, not penalty and P’s other earnings don’t reduce damages.  
1. Rule: reasonable stipulated damages are allowed and employees do not have duty to mitigate in such cases.
a. LD clause enforceable if it is reasonable estimate of potential or actual loss, damages are hard to estimate and damages under UCC §2-718(1) are hard to obtain an adequate remedy otherwise.
2. Reasonableness Test: LD enforceable only if stipulated amount is reasonable in light of anticipated or actual harm caused by breach – Rest. §356(1) ex ante, UCC §2-718(1) ex post.
3. Uncertainty Test: LD enforceable only if stipulated amount is reasonable in light of the difficulties of proof of loss – Rest §356(1), UCC §2-718(1).
ix. Lake River Corp. v. Carburundum Co: damages provided for by LD clause in K were grossly disproportionate to any probable loss and penalized some breaches more than others regardless of relative cost.  But P was still entitled to common law damages (unpaid K price – costs that P saved by not having to perform)
1. penalty clauses and damages discourage efficient breach
x. Garrity v. Lyle Stuart: P author brings action against D publishing company for withholding royalties (tort too b/c it was “maliciously).  K has broad arbitration clauses but no mention of punitive damages.  D walked out of arbitration and arbitrator awards compensatory and punitive damages to P.  D objects saying arbitrator can’t award punitive damages.
1. Rule: Arbitrator cannot award punitive damages even if agreed upon by the parties (public policy).
xi. Willoughby Roofing & Supply Co. v. Kajima International: court rejects Garrity’s view of the power of arbitrators to award punitive damages where such damages are judicially available (PD still cannot be awarded for pure breach of K – must have tort too).
1. Federal Arbitration Act applies here (unlike Garrity?) and it allows arbitrators to award PD and if applicable to case, federal law controls despite contrary state law or policy
2. otherwise where tort and K claims are mixed and punitive damages are sought, Garrity would require two trials and this would undermine the purpose and advantages of arbitration (relieve court congestion, & quick, inexpensive, binding resolution)
3. parties can choose to exclude punitive damages from arbitration and reserve it for judicial hearing.
f. Other Remedies and Causes of Action: Special Performance, Equitable Relief:
i. Land is traditionally presumed to be unique so Ks for land sales often go to specific performance
ii. Equitable remedies are only for when there is not a good remedy at law
iii. Promisee is also entitled to seek a negative injunction restraining promisor from performing during the K period w/ promise, only if remedy in damages would be inadequate
iv. Pro’s of Specific Performance:
1. lower litigation costs
2. more likely than damages to compensate fully (especially for unique goods or subjective value)
3. courts v. parties in making determinations of value
v. Con’s of Specific Performance:
1. courts not good at administering/supervising
2. costly to implement
3. some one-shot deals not suitable for SP (Hawkins)
4. Bargaining process can break down, leading to inefficient performance (and thus excessive precaution against breach)
vi. UCC §2-716: Buyer’s Right to Specific Performance or Replevin
1. SP available when good is unique or “in other proper circumstances”
vii. Loveless v. Diehl: Loveless leased farm to Diehl w/ option to buy, Diehls invested $5000 to improve land but didn’t have money to buy it so made agreement w/ third party to buy land for $1000 more than their K price.  Lease expired and Loveless leased land to somebody else.  Court granted specific performance of selling land to Diehls for K price (b/c they invested in and improved land)
1. default rule for land: non-breaching party is entitled to SP regardless of adequacy of legal relief (i.e. monetary damages)
2. burden is on D to show that SP should not be awarded
3. unless good is UNIQUE (like land) the general rule is that Ks for sale of goods will award monetary damages for breach
viii. Cumbest v. Harris: P built really awesome custom, irreplaceable stereo system over many years and took it to pawn shop for money.  He tried to pay D to get stereo back but D avoided him.  Court concluded that property had unique value and falls into category of property which is not readily obtainable due to scarcity so SP (returning it) was appropriate.  SP is appropriate when:
1. there is no adequate remedy at law
2. the specific articles or property are of peculiar sentimental or unique value
3. due to scarcity the chattel is not readily obtainable
ix. School v. Hartzell: P made deposit to buy car b/c of ad.  Then D said not selling and returned deposit.  P wanted damages for market value of car (more than the K price) or SP, but court says deposit did not give P right to possession of car and this good isn’t “unique” (if he asked for money too then it wasn’t unique enough for monetary damages to not be adequate).
1. Specific Performance is an equitable remedy and only available when P has no adequate remedy at law
x. Sedmak v. Charlie’s Chevrolet: P’s had oral K to buy really cool pace car and they requested customizations that dealership got.  Then D wanted to make people bid on the car.  Court gave specific performance b/c this car is difficult/impossible to get another like it – UCC’s definition of unique fits.
1. monetary damages can only make you whole if you can buy another of the same product on the market
g. Other Remedies and Causes of Action: Restitution
i. Restitution: result of termination, party in breach is required to account for the benefit that has been conferred by the injured party
ii. Rest §371: Measure of Restitution Interest
1. if money is awarded to protect restitution interest, it must be measured by: 
a. reasonable value to the other party of what he received in terms of what it would have cost him to obtain it
b. extent to which other party’s property value increased or his other interests advanced
iii. Rest §373: Restitution when Other Party is in Breach
1. breach by nonperformance gives rise to damages for total breach, the injured party is entitled to restitution for any benefit he has conferred to the other party by performance or reliance
2. the injured party has no right to restitution if he has performed all of his duties under the K and no performance by the other party remains due other than payment of a definite sum of money for that performance
iv. Rest §374: Restitution in Favor of a Party in Breach
1. if a party justifiably refuses to perform on the ground that his remaining duties have been discharged by the other party’s breach, the party in breach is entitled to restitution for any benefit he has conferred by way of part performance or reliance in excess of the loss caused by his own breach
2. to the extend a party’s performance can be retained in case of breach, the party is not entitled to restitution if the value of the performance as liquidated damages is reasonable in light of the anticipated or actual loss caused by the breach
v. Duff v. Russell: P brought action to restrain D from appearing as singer or actress at rival for K period.  D refused to perform for P under K and agreed to perform for rival.  P was unable to replace w/ equal quality actress so they got injunction even though there was no negative stipulation in K by which D agreed not to appear elsewhere.  Form of K implies that parties intended for exclusivity, Russell was unique actress.
vi. Dallas Cowboys Football Club v. Harris: Harris played for football team but quit before K was up.  K said if he stopped and then started, K would start up from where he stopped.  K was transferred to Dallas and they sought injunction to stop him from playing for another team during the K period.  Court said Harris’s service (playing football) was unique b/c of special knowledge or skill that could not easily be obtained from others so P was granted injunction.
vii. Bush v. Canfield: difference b/w expectation and restitution damages.  P paid deposit for later delivery of wheat.  D breached.  Market price dropped and P would have lost $ w/ K price, but it is not for D to say that if K had been performed P would have lost $.  Rule for damages is the value of the article at the time and place of the delivery and the interest for the delay.  The actual damages suffered by a party cannot always be the rule of estimating damages for breach of K.  Deposit was refunded, that’s it.
1. when restitution is sought as a remedy for breach, the party in breach is required to account for a benefit that has been conferred by the injured party
2. restitution is better here (even though reliance would mean the same amount of damages) b/c when asking for reliance the breaching party can bring in evidence to prove it was a losing K
viii. Britton v. Turner: yes, breaching party can recover under K for partial performance.  P quit work before K was expired, he was allowed to recover reasonable sum for amount he actually performed.  D received benefit from partial performance so D should pay what the partial performance was worth.
ix. Cotnam v. Wisdom: “quasi-contract” – P, doctors, gave medical attention to decedent in emergency accident and then wanted to be paid for their services.  Court said Ps could recover under an implied K.
II. Contract Formation:
a. The Objective Theory of Assent: Offers
i. Rest §17: Requirement of a Bargain
1. formation of K requires bargain w/ manifestation of mutual assent to the exchange and consideration
2. K can also be formed under rules in Rest §§ 82-94 w/o bargian
ii. Rest §18: Manifestation of Mutual Assent
1. requires that each party either make a promise or begin performance
iii. Rest §19: Conduct as Manifestation of Assent
1. can be in writing or oral or by other acts or failure to act
2. party’s conduct must be intended to be assent or must know the other party has reason to infer assent for it to count as assent
iv. Rest §22: Mode of Assent: Offer and Acceptance
1. usually mutual assent is offer or proposal by one party and acceptance by other party
2. assent can still be identified even if moment of formation cannot be determined
v. Rest §24: Offer Defined.
1. an offer is the manifestation of wiliness to enter bargain.  It is made to justify another person in understanding that his assent to the bargain is invited and to conclude the bargain.
vi. Rest §26: Preliminary Negotiations
1. manifestation of willingness to enter into bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude the bargain until he makes further manifestation of assent.
vii. Rest §27: Acceptance of K Where Written Memorial is Contemplated
1. manifestations of assent are sufficient to conclude a K will not be prevented from operating by the fact that the parties also plan to manifest intention in writing, but circumstances may show the agreements were preliminary negotiations
viii. Rest§29: To Whom an Offer is Addressed
1. manifested intent of offeror determines who has power of acceptance
2. offer may create power of acceptance in one specific person, group or anyone who makes specified promise or performance
ix. Rest §33: Certainty
1. manifestation of inent cannot be accepted as form of K unless terms of K are reasonable certain
2. terms of K are reasonably certain if they provide a basis for determining existence of breach and give appropriate remedy
3. open or uncertain terms may show manifestation of intent is not meant to be offer or acceptance
x. Rest §71: Requirement of Exchange, Types of Exchange
1. to constitute consideration, a performance or return promise must be bargained for.  
2. something is bargained for if it is sought by promisor in exchange for his promise and is given by promisee in exchange for it
3. Performance can be an act other than a promise, forbearance, or creation, modification or destruction of legal relation
4. promise may be given to or taken from third party
xi. Must be express manifestation, not undisclosed mental statefor consideration, a performance or return promise must be bargained for
xii. UCC §2-204: Formation in General

1. permits the enforcement of a K in which one or more terms are left open if there is a reasonably certain basis for giving a remedy and “if the parties have intended to make a K”
xiii. UCC §2-205: Firm Offers
1. offer to sell goods signed, in writing which gives assurances in terms is not revocable for lack of consideration during time stated in K or in reasonable time which cannot exceed 3 months.
xiv. UCC §2-206: Offer and Acceptance in Formation of K
1. unless language indicates otherwise, offer to make K invites acceptance in any reasonable medium, offer to buy for prompt shipment invites acceptance either by promise to perform or by performance.
2. where beginning performance is reasonable mode of acceptance and offeror is not notified of acceptance w/in reasonable time, the offer may be treated as to have lapsed before acceptance
xv. UCC §2-305: Open Price Term
1. parties can conclude K w/o price.  If so, price is reasonable price at time of delivery if nothing is said about price, if parties leave price for later but fail to agree on it, or if price is agreed to be fixed terms of some market.
xvi. UCC §2-308: Absence of Specified Place for Delivery
1. unless otherwise stated, place for delivery is seller’s place of business, or residence if he has no business.
xvii. UCC §2-309: Absence of Specific Time Provisions; Notice of Termination
1. unless otherwise stated, shipment must be in reasonable time
2. where K provides for successive performances but has indefinite duration, either party can terminate at any time
3. termination requires reasonable notification to other party and is invalid if it would be unconscionable
xviii. UCC §2-310: Open Time for Payment or Running of Credit; Authority to Ship Under Reservation
1. unless otherwise stated, payment is due when goods are received; buyer may inspect goods after arrival and before payment
2. if documents of title are sent payment is due for them where documents are received regardless of where goods are received
3. when goods are shipped on credit, credit period runs from time of shipment but date may be post-dated to delay starting credit period
xix. Embry v. Hargadine: P on 1 yr K, went to boss before it expired to ask for new one, told P to keep working, P assumed K was renewed.  P fired so he brought action.  Parties are held to their expressed intention even if they secretly harbor contrary thoughts, so D was held to K.
1. parties’ inner “intent” doesn’t matter as much as their outward “expressed” intention (despite meeting of the minds requirement).  Benefits of this rule:
a. prevent strategic behavior
b. people can rely on what is reasonably understood

c. seems like penalty default rule – have to give parties incentive to be clear
xx. Texaco v. Pennzoil: Texaco tortiously interfered with early K b/w Pennzoil and Getty but if there wasn’t a K then Texaco couldn’t have interfered with it.  Pennzoil and Getty clearly intended to have a K even though they didn’t have time to finalize it (essential elements were decided here), so it counted as a real K here and court ruled against Texaco.
1. 4 factors test to determine if K is binding:
a. Expressly reserved right to be bound only by formal, signed writing
b. Partial performance
c. Essential elements for K are agreed upon.  is it possible for court to fill in other details?
d. Overall complexity/magnitude: large undertakings usually require larger, signed agreement
xxi. Lucy v. Zehmer: parties discussed buying farm while drinking in bar.  Zehmer wrote on check that he was going to sell and signed it, Lucy thought he meant it but Zehmer says he was joking.  Must look to outward expression for intention, not secret unexpressed intention.  If the words or acts of one party have reasonable meaning then undisclosed intention is immaterial unless other party knows about the secret intention (if Lucy knew Zehmer was joking then no K).
1. discourages strategic behavior
2. encourages clarity in dealings
xxii. Nebraska Seed Co. v. Harsh: seller sent letters to buyers saying he had seed to sell and price he wanted.  Buyer accepted and asked how soon they would deliver.  Seller refused.  This was not K, it was just an ad so seller didn’t breach anything. (don’t want to chill advertising).  Rest. § 26.
xxiii. Leonard v. Pepsico: Pepsi commercial offering harrier jet.  Reasonable person could not think this was an offer.  “reasonable, objective person” test
1. this is different from Lucy b/c here it was obviously a joke to any reasonable person
b. Offers-Written Memorials, Revoking Offers, Acceptance
i. Rest §27: above
ii. Rest §42: Revocation by Communication from Offeror Received by Offeree
1. offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed K
iii. Rest §25: Option Ks
1. promise which meets the requirements for the formation of a K and limits the promisor’s power to revoke the offer
iv. Rest §61: Acceptance which requests change of terms
v. Rest §63: Time When Acceptance Takes Effect
1. unless offer says otherwise, acceptance in manner invited by offer is operative and completes manifestation of mutual assent as soon as it leaves offeree even if it never reaches offeror
2. acceptance under option K is not operative until it is received by offeror
vi. Rest §64: Acceptance by Telephone or Teletype
1. acceptance by phone or other instantaneous communication is governed by rules of applicable acceptances where parties are in each other’s presence
vii. Rest §65: Reasonableness of Medium of Acceptance
1. unless offeree thinks otherwise, a medium of acceptance is reasonable if it is one used by offeror or customary in similar transactions at time and place offer is recieved
viii. Rest §66: Acceptance Must be Properly Dispatched
1. acceptance by mail from distance is not operative when dispatched, unless it is properly addressed and such other precautions taken as are ordinarily observed to insure safe transmission of similar messages
ix. Rest §69: Acceptance by silence or exercise of dominion
1. where an offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the situations listed in §.
x. Empro Manufacturing v. Ball-co Manufacturing: Empro sent Ball “letter of intent” outlining their agreement to buy business, but explicitly stated that final K was “subject to” approval by their board of directors.  When Ball balked at K, Empro tried to say the letter of intent obliged Ball to perform K (b/c of “intent” of parties), but Empro’s letter clearly showed they didn’t intent for it to be a K.  Empro wanted reliance damages but the only pre-contractual expenses they incurred were normal expenses for any K and not recoverable.  Rest. 27
1. “agreement in principle” or “letter of intent” = anticipating further negotiations and decisions
2. parties here “manifested an (objective) intent) not to be bound”
3. policy for objective intent and not subjective:
a. it would take years to figure out what parties actually meant if subjective is used
b. it would create a lot of uncertainty and parties could behave strategically if subjective is used
xi. Texaco v. Pennzoil: Pennzoil wants to say that their Memoradum of Agreement with Getty made a binding contract that Texaco interfered in.  an informal agreement can be binding when there is no understanding that a signed writing is necessary to be legally bound and there is agreement on all essential terms of the K.  consistent w/ Empro b/c there substance matters.  Using 4 factor test listed above, court concluded that the press release did not so clearly express the intent of the parties not to be bound nor did Pennzoil’s pre-performance arrangement to have $1bill ready constitute partial performance sufficient to form a K (but time period, 48 hrs, is too short for real partial performance).  The magnitude of this agreement normally would merit a formal signed agreement too but this factor alone isn’t determinative of K’s existence.  Intent for K was satisfied by Memorandum of Agreement.
xii. Dickinson v. Dodds: D offered to sell property to P and said he would keep K open for certain amount of time.  Before time expired he sold it to someone else.  D wanted special performance for property to be sold to him.  But an offer is not a K and offeror can revoke offer anytime before acceptance (as long as offeree knows).
1. offer terminates when:
a. rejection or counteroffer (communication is only counteroffer if it can be accepted, not request for clarification or ambiguous statement) – Rest. §§ 36(1)(a), 38, 39, 40
b. Lapse of time – Rest §§ 36(1)(b), reasonable time Rest § 41
c. Revocation by offeror (any time before acceptance) – Rest § 36(1)(c)
i. Offeree must learn of revocation before accepting the offer – Rest § 42
ii. Indirect revocation (sale to 2nd buyer) is ok too – Rest § 43
2. Limits on revoking an offer
a. Offeror explicitly assumes limit (firm offer, option K) – UCC § 2-205, Rest §§ 25, 87(1)
b. Reliance – Rest §§ 45, 87(2)
xiii. Ardente: P brought civil action to specifically enforce an agreement w/ D’s to sell property.  P made bid on house but also wanted to buy furniture and other things in house.  Ps thought this was acceptance of agreement.  Ds thought it was counteroffer and refused K.  P’s letter wasn’t consistent w/ absolute acceptance accompanied by a request for a gratuitous benefit.  Court said the letter imposed a condition on P’s acceptance and thus operated as rejection of initial offer and new counteroffer. Rest §61.
1. mailbox rule: deposited acceptance rule, acceptance is effective upon dispatch
a. acceptance is binding when the offeree sends acceptance, not when received
b. rationale: prevent offeror strategic behavior, allows offeree to rely on K
xiv. Hobbs: Hobbs sent eelskins to D.  D didn’t send notice that he declined offer.  Where there is implicit understanding that there is K then silence can be acceptance.  “Conduct which imports acceptance or assent is acceptance or assent in view of the law.”  Meeting of minds is irrelevant here.  Rest §69.
c. Unilateral Contracts
i. Acceptance by Performance
1. Def: Unilateral K’s result from acceptance by performance.
2. Rest §62: Effective of Performance by Offeree Where Offer Invites Performance or Promise
a. when offer invites offeree to choose b/w acceptance by promise or by performance, beginning the invited performance is an acceptance
b. acceptance by performance is promise to complete by both parties
3. Rest §54: Acceptance by Performance; Necessity of Notification to Offeror
a. No notice of acceptance is required unless the offeror requests it, or the offeree has reason to know that the offeror has no adequate means of learning of the performance w/ reasonable promptness and certainty.
4. Rest §30: Form of Acceptance Invited
a. Offer may invited or require acceptance by affirmative answer in words or by performance
b. Unless otherwise stated, an offer invites acceptance in any reasonable medium
5. Rest §32: Invitation of Promise or Performance
a. In cases of doubt, an offer is interpreted as inviting offeree to accept either by promising to perform or by performing, as the offeree chooses
6. Rest §45: oferor invites acceptance by performance, offeree creates option K by beginning performance, offeree is not bound to complete performance, offeror is bound to K if offeree completes performance.
7. UCITA?

8. Carhill v. Carbolic Smoke Ball Co.: D ad said anybody who used product and still got flu would be paid.  P did it and wanted to be paid but D wouldn’t.  Court says ad is not “puff,” offer is to anybody who performs the condition in ad and anybody who does it accepts the offer.  Ds wanted acceptance to be notified but this isn’t necessary.
9. Leonard v. Pepsico: see facts above.  Distinction b/w typical ads in which the alleged offer is merely an invitation to negotiate for purchase of commercial goods and promises of reward in which the alleged offer is intended to induce a potential offeree to perform a specific action.  Harrier Jet ad urged consumers to accumulate points and to refer to catalog to determine how they could redeem them.  It was offer to send in points (bargain), not offer to get jet in return for collection 7 mill pts (performance).
10. White v. Corlies & Tift: P builder had K w/ D for construction.  P assented by signing note, D sent another note saying they could begin construction.  P never answered second note but accepted by beginning performance.  Before performance, D sent another note countermanding K but P never received it.  P did not indicate acceptance to D and only reliance expenses they incurred (building materials) could be used for any job so D won.  RULE: offeree may accept by commencing performance but this performance must unambiguously signal acceptance to offeror.  Mental acceptance is not enough, offeror must know offeree has accepted.
11. Patterson v. Pattberg: D had mortgage to P’s land and gave P discount to pay it off.  P went to pay but D had already sold mortgage to third person w/o discount.  D had created unilateral K to be accepted when P performed by paying.  D withdrew his offer before acceptance by performance.  RULE: apparently offeror is allowed to revoke unilateral K by making performance impossible (but dissent says this is unfair).
ii. Assent in E-Commerce (Clickwraps and Browsewraps)
1. Caspi v. Microsoft Network: P brings suit in NJ asserting breach and fraud in the way Microsoft “rolled over” MSN membership into more expensive plan.  K had forum selection clause saying P’s claims must be litigated in Washington.  P’s case is dismissed for lack of jurisdiction b/c clause in standard form K is clear and valid.
2. Ticketmaster v. Tickets.com: Ticketmaster homepage has terms and conditions that prohibit copying.  Tickets website copies interior pages.  Ticketmaster’s terms and conditions are easy to miss and don’t have to be agreed to (clicked agreement).  So case dismissed?
3. Specht v. Netscape Communications: assent in the context of free software on internet.  Offeree downloads free software and offeror seeks contractual understanding limiting software uses.  This is class action where P’s allege using software transmits private info to D (electronic surveillance).  K has arbitration clause that D tries to enforce. Some Ps got software directly from Netscape’s website where they were forced to click agreement to the license agreement but some Ps got software from other websites that did not require clicking or viewing license agreement.  Unless Ps agreed to license agreement, they cannot be bound to arbitration clause.  Assent must be manifest by both parties by words or other conduct.  This case is most like “browsewrap.”  Court says Netscape’s link saying “please review” K is invitation, not condition so court says K arbitration clause is not valid.
a. shrinkwrap: software packaged in container that advises use of software is subject to terms of license agreement contained inside package.
b. clickwrap: presents user w/ message on screen requiring user manifest assent to the terms of the license agreement by clicking icon.  Product cannot be obtained unless clicked.  Courts say this is valid.
c. browsewrap: notice of license agreement appears on P’s website, clicking on notice links user to separate webpage containing full text agreement which allegedly binds users of website.  User not required to click to express consent or to even view K.  courts concerned about enforceability.
III. Interpreting Assent
a. Ambiguity and Vagueness
i. Rest §200: Interpretation of Promise, Agreement or Term is the ascertainment of its meaning
ii. Rest §201: Where Meaning Prevails
1. if both parties agree on subjective meaning in K then that subjective meaning applies.  
2. But if parties attach different meanings to a single set of terms:
a. And one has reason to know the other’s meaning, a K is formed w/ that subjective meaning
b. In absence of knowledge, if one’s meaning is objectively reasonable and can be determined, then the objective meaning prevails despite the other’s subjective meaning
c. If neither party knew or had definite objective meaning, there is no K
3. except as stated above, neither party is bound by the meaning attached by the other party, even if this means failure of mutual assent
iii. Rest §202: Rules in Aid of Interpretation
1. if the principle purpose of the parties is ascertainable then that meaning is given great weight
2. unless a different intention is manifested, the prevailing meaning of language is used and technical terms and words of art are given their technical meanings when used in transactions w/in their technical fields
3. when agreement allows repeated occasions for performance w/ opportunity for objection by the other party, the course of performance that was accepted or acquiesced to w/o objection is given great weight
4. wherever reasonable, manifestations of intention are interpreted as consistent w/ eachother w/ relevant course of performance or dealing
iv. UCC §1-2-5: 
v. UCC §2-208: Course of Performance or Practical Construction
1. where K involves repeated occasions for performance and opportunity for objection by either party, any course of performance accepted or acquiesced to w/o objective shall be relevant to determine meaning of agreement
2. express terms of agreement and usage of trade shall be used whenever reasonable.  When unreasonable, express terms shall control course of performance and the course of performance shall control dealing and usage of trade
3. hierarchy of meaning if words used in Rest. §202 are not consistent: express terms > course of performance > course of dealings > usage of trade
vi. Raffles v. Wichelhaus (2 Peerlesses): P and D had K to buy/sell cotton being shipped on boat, Peerless, from Bombay but there were 2 Peerlesses, one leaving in Oct. and one leaving in Dec.  P and D had different boats in mind (it matters b/c of fluctuating market prices).  P says it is immaterial to K which ship they meant but D says there was no meeting of the minds and therefore no binding K.  court rules for D.  court doesn’t want to encourage ambiguous Ks that people can unfairly use to their advantage, avoid strategic behavior that will cause K price to rise b/c people will need to protect themselves more.  This rule encourages clarity and assigns the task of being clear to the party who is most able to.  RULE: when an essential term is objectively ambiguous and the court cannot infer a meaning, there is no K
vii. Oswald v. Allen: P wants to buy Ds coin collection. D has two collections and P views them thinking it is one collection. P wrote to confirm arrangements but D never signed (formality).  D then decided not to sell and court said there was no meeting of the minds and hence, no K b/c of confusion about which coins were being purchased.  Court had no basis for choosing b/w the two conflicting understandings. 
1. in order for court to find K exists, there must be available remedy
2. if there is no remedy b/c terms are ambiguous, then it means that term was an essential element to the K and therefore there is no K.
viii. Weinberg v. Edelstein (what is a dress?): P has K w/ landlord that nobody else can sell ladies dresses, coats and suits in the building.  D sells skirt-blouse combinations in the building.  P claims these are 2 piece dresses.  Court considers practices and customs of the trade and cites differences in how dresses and skirt-blouse combinations are manufacturer and worn and concludes that D is not selling dresses.  D wins.  Rest. §202
1. Policy: ambiguity in K is interpreted against the party that drafted K in order to give incentive for clarity to party most able to provide it.
ix. Frigaliment Importing Co. v. B.N.S. International Sales Corp. (what is a chicken?): P, swiss importer, thinks “chicken” means young, broilers and fryers, not old, stewing chickens.  D says chickens includes both.  P wants young ones when orders “chicken” from D but D sends combination for first shipment and only old ones in second shipment.  D stopped second shipment and refused to accept. Term “chicken” is ambiguous.  P says trade usage of “chicken” means young, but D doesn’t know about this usage.  D thought he could comply w/ K by sending old ones so complaint dismissed.
x. Types of Rules: 
1. Majoritarian Default – what most parties in this transaction would agree to

a. Economy – if parties intended something different, they would have put it in the K

b. Encourages Ks – if contracting costs are high, this allows Ks that would otherwise be avoided

c. Assumes that court will get it right and most parties know the default

2. Penalty Default

a. Encourages clarity

b. Saves litigation costs (parties internalize contracting costs)

c. Protects parties from strategic behavior of the knowledgeable party

d. Assumes that its not too costly to contract around the default

3. Literal Meaning

a. Predictability

b. Parties delegate enforcement task

c. Assumes that parties are perfectly rational and can K for anything in advance

4. Individualized Tailoring - what would have been the optimal terms for the parties with infinite time and effort?

a. There is no clear strategy

b. Filling Gaps:
i. Gap filling:
1. implied in fact: terms parties actually, albeit implicitly, have agreed to
2. implied in law: terms that are thought to be imposed on parties w/o their consent
ii. Judicially Supplied Gap Fillers:
1. Default rules: legal rules that the parties can avoid or vary by means of an express clause that differs from the term a court will otherwise supply by default
2. immutable rules: may not be varied by consent and will override any express clause to the contrary
iii. Rest §34: Certainty and Choice of Terms; Effect of Performance or Reliance
1. terms may be reasonably certain even if one or both parties are allowed to select some terms during performance
2. partial performance may remove uncertainty and establish an enforceable K
3. action in reliance to agreement can make K remedy appropriate even though it is uncertain
iv. Rest §204: Supplying an Omitted Essential Term
1. when parties leave out an essential term, that term is supplied by court when reasonable w/in the circumstances
v. UCC §2-306: Output, Requirements and Exclusive Dealings
1. term in K stating quantity output of seller means in good faith the actual output.  No output reasonably disproportionate to any stated estimate, or in absence of estimate, normal or comparable prior output requirements may be demanded.
2. agreement for exclusive dealing imposes obligation by seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale
vi. UCC §2-204: above
vii. UCC §1-203: Obligation of Good Faith in every K
viii. Agreements to Agree:
1. Sun Printing & Publishing Assn. v. Remington Paper & Power Co.: P sells paper to D, K described size and quality and first price was outlined but parties agreed to negotiate price for later payments later.  Performance commenced with this gap unfilled but there is still intent to be bound by both parties.  Court said there was no reasonable remedy (b/c price was essential term) so there was no K.
2. Texaco v. Pennzoil: facts above.  Texaco claims no K b/c agreement was too vague and parites hadn’t described the mechanics of various aspects of the transaction.  Court finds for D.  RULE: promises are clear enough for court to recognize breach when damages for that breach can be determined.
ix. Illusory Promises:
1. New York Central Ironworks Co. v. United Radiator: D agreed to furnish P “with their entire radiator needs for the year” at specified price.  D filled the orders up to the amount P had ordered in the previous year.  P continued to order but D refused to supply anymore (price had gone up and D would lose money on K).  D said K called for only the usual amount of goods, implied limit (illusory obligation).  Court said D should have supplied orders b/c K left quantity open, but P is also required to order in good faith and fair dealing.  UCC §2-306.
x. Requirement Contracts:
1. Eastern Airlines v. Gulf Oil Corp.: P and D have mutually advantageous relationship involving sale and purchase of jet fuel for long time.  Due to politics, price of oil increases and D demands that P meet its price increase or it will stop supply of fuel.  P says this is breach of K and wants injunction requiring D to perform.  Requirement K says that P must buy from D and D must supply P.  D claims K is not valid K b/c it lacks mutuality and is indefinite about volume of fuel.  Court says it can determine volume by reference to evidence of volume needed to operate business, therefore K is binding and requirements are enforceable.  UCC 2-306 imposes duty on buyer to have reasonable business needs.
2. Wood v. Lucy, Lady Duff Gordon: D employed P to have exclusive right to place her endorsements on the designs of others and to place her own designs on sale or to license others to market them.  D would get ½ of all profits.  D breached by endorsing other products w/o telling P and w/o giving profits to D.  Exams = don’t create implied terms out of nowhere.  Court finds implied terms to support valid K here from: exclusive privilege, D was supposed to have no right for 1 yr to place her own endorsements or market her own designs except through P.  Therefore the promise has value and P has duties.  Court rules for P.  Exclusive dealing K’s = limitation based on “best efforts” obligation.
c. Standard Form Contracts: “Pay Now, Terms Later” Contracts
i. Often written by one party and not read by the other
ii. Rest §211: Standardized Agreements
1. when a party signs or otherwise manifests assent to writing, he adopts writing as integrated agreement
2. writing is interpreted when reasonable as like similar agreements
3. where the other party has reason to believe that the party manifesting assent would not do so if he knew that the writing contained a particular term, that term is not part of the agreement.
iii. UCC §2-207: Additional Terms in Acceptance or Confirmation
1. acceptance sent w/in reasonable time is acceptance even though it states additional or different terms from original offer unless acceptance is expressly conditional on assent to additional or different terms
2. additional terms become part of K if offer expressly limits acceptance to terms of offer, they materially alter it, or notification of objection to them has already been given.
3. conduct by both parties which recognizes existence of K is sufficient to establish K for sale even if writings don’t otherwise establish K
iv. UCC §2-216: 
v. UCC §2-204: above
vi. Carnival Cruise Lines v. Shute: forum selection clause on tickets challenged.  Shutes were unaware of forum selection clause for FL that came w/ tickets they bought through travel agent.  Shute injured on cruise and wanted to sue in Washington.  No indication either that cruise lines wanted FL forum to be mean to passengers or that passengers agreed to clause by fraud.  Clause allows for judicial resolution of claims and does not limit cruise line’s liability for negligence, only limits venue.  If term is reasonable then it doesn’t matter if it wasn’t negotiated.  RULE: notice and reasonableness matter most – Shutes conceded notice of clause and court said clause was reasonable for 3 reasons:
1. cruise line has special interest in limiting area where it potentially could be subject to suit
2. clause establishing ex ante the forum for dispute resolution has the salutary effect of dispelling any confusion about where suits arising from the K must be brought and defended.
3. passengers who purchase tickets containing a forum clause benefit in the form of reduced fares reflecting the savings that the cruise line enjoys b/c it limited the area where it could be sued.
vii. Compagno v. Commodore Cruise Line: 46 U.S.C. §183(c) provides that it is unlawful for the owner of any vessel to contract any provision or limitation that lessens right of trial by court of competent jurisdiction on public policy grounds
1. this was intended to overturn Shute, but courts are still guided by Shute nonetheless.
viii. Caspi v. Microsoft Network: facts above. P says it did not receive adequate notice of forum selection clause and therefore clause was not part of K.  Ps here were free to view terms of K before agreeing.  If court said that Ps are not bound by this clause they would have to say that Ps are not bound by anything in K.  Court says clause is valid and Ps had adequate notice of it.
ix. Battle of the Forms:
1. Pre-Performance: Ardente v. Horan, Mirror Image Rule
2. Post-Performance: Last Shot Rule – assumes that by choosing to commence performance, the party is implicitly accepting the terms conveyed by the last communication received.  Changes previous silence = acceptance rule.
a. UCC §2-207 corrects this asymmetry.  Knock Out Rule – only agreed upon terms govern.
3. Step-Saver v. Wise: P combined various computer parts, including D’s software, and resold to consumers.  D had Limited Use License Agreement on package that disclaimed warranties but was not agreed upon during P’s initial order of D’s software.  P’s end product malfunctioned and customers complained.  P blamed D for software problems but D said it had disclaimed warranty in boxtop.  P says boxtop wasn’t part of K, D says K wasn’t complete until opened product which is implicit agreement to boxtop.  Cites UCC §2-207 and 3 tests to determine what courts should apply.  Boxtop could be considered as “proposals for addition” to the K or as “conditional acceptance” for K.  Court concludes that the boxtop requires the offeree to demonstrate an unwillingness to proceed w/ the transaction unless the additional or different terms (boxtop license) are included in K.  Therefore, box top did not constitute a conditional acceptance under UCC §2-207 and so the boxtop didn’t apply.
4. ProCD v. Zeidenberg: shrinkwrap licenses inside box can’t be seen until product is opened and then user agreed to terms (end-user license).  ProCD complied info for telephone directories and sold corporate and personal versions with different prices.  ProCD had shrinkwrap license limited use of product to prevent arbitrage b/w two versions.  D ignored license and used info to make money on internet.  ProCD’s license came up on screen and would not let one proceed w/o agreeing to it so he could have returned it w/o agreeing.  Court said this type of K is ok b/c if it wasn’t it could lead to higher prices and would make consumers worse off as a whole.
5. Hill v. Gateway: P ordered computer over phone and it came w/ terms that it could be returned in 30 days and after that time customer accepted terms.  Terms had arbitration clause.  P kept computer more than 30 days then tried to bring suit but didn’t want to arbitrate.  P said they had notice of K but didn’t read it closely enough to get arbitration clause.  Court says K need not be read to be effective, cites practical considerations to support allowing vendors to enclose the full legal terms w/ the product – lower prices, better time management to read K.  by keeping computer, P assented to D’s arbitration clause.
6. Klocek v. Gateway: “Pay Now, Terms Later.” P brings suit arising from purchasing computer, P says D induced purchase by making false promises of technical support and claims breach of K and warranty.  D had arbitration clause in box giving customer 5 days to accept terms by keeping computer.  UCC §2-207 applies and not seller’s terms.  D did not show that P expressly agreed to these terms so arbitration clause isn’t valid?
d. Written Manifestation of Assent:
i. Parole Evidence Rule: discharges (or excludes) terms not in the writing to which the parties have previously agreed, when the parties intend that a writing shall be the final expression of some or all of the terms of the agreement.
1. stages of analysis:
a. Integration: extrinsic evidence is relevant for determining integration.  Judge decides
b. Interpretation: judge decides if writing is reasonably susceptible to the meaning implied by parol evidence (Pacific Gas)
i. If yes, extrinsic evidence is relevant and jury decides
c. Consistency: Inconsistent prior agreements are discharged. Rest §213, §216
ii. UCC §2-202: Final Written Expression: Parol or Extrinsic Evidence
1. rejects Rest §209’s presumption that a writing is integrated, rejects Thompson’s 4 corner test.  
2. An oral agreement is excluded only if it would certainly have been included in the writing.
3. Admissibility of Business Norms: even a completely integrated agreement with a merger clause could be supplemented by immanent norms.
4. basically eliminates Parole Evidence Rule but many courts don’t interpret it so extremely
iii. Rest §209: Integrated Agreements
1. integrated agreement in writing is final expression of terms of agreement
2. existence of integrated agreement is determined by court before application of parole evidence rule
3. where parties reduce their agreement to writing and it reasonably appears complete, it is considered an integrated agreement unless evidence can establish otherwise
iv. Rest §210: Completely and Partially Integrated Agreements
1. completely integrated agreement is used parties as complete and exclusive statement of terms of K
2. partially integrated agreement is any agreement that isn’t complete
v. Rest §212: Interpretation of Integrated Agreement
1. interpretation is based on meanings of K terms w/in the circumstances
2. question of interpretation is for trier of fact when it depends on evidence and inferences.  Otherwise interpretation is for court.
vi. Rest §213: Effect of Integrated Agreement of Prior Agreements (PAROLE EVIDENCE RULE)
1. a binding, integrated agreement discharges prior agreements that are inconsistent with it and w/in its scope.
2. an integrated agreement that is not binding does not discharge prior agreements.  But an non-binding, integrated agreement may make a term from a prior agreement inoperative it if wasn’t integrated.
vii. Rest §214: Evidence of Prior or Contemporaneous Agreements and Negotiations
1. prior agreements and negotiations are admissible in evidence to establish that writing is or isn’t an integrated agreement, illegality, fraud, duress, mistake, lack of consideration or grounds for granting or denying rescission, reformation, or specific performance.
viii. Rest §215: Contradiction of Integrated Terms
1. except as allowed in 214, where there is binding agreement, evidence of prior agreements or negotiations is not admissible evidence to contradict terms of writing.
ix. Rest §216: Consistent Additional Terms
1. evidence of consistent additional term is admissible to integrated agreement unless court finds agreement was completely integrated
2. agreement is not completely integrated if the writing omits a consistent additional agreed term which is agreed to for separate consideration or might be naturally omitted from writing in the circumstances
x. Rest §217: Integrated Agreement Subject to Oral Requirement of a Condition
1. where the parties to a written agreement agree orally that performance of the agreement is subject to the occurrence of a stated condition, the agreement is not integrated w/ respect to the oral condition.
xi. Rest §218: Untrue Rectials; Evidence of Consideration
1. recital of fact in integrated agreement may be shown to be untrue
2. evidence is admissible to prove whether or not there is consideration even when agreement is in writing and it appears completely integrated
xii. Thompson v. Libbey: P owned logs to be sold to D, the agreed to terms.  Then D didn’t like the logs the got, P brought action to collect money, D pleaded breach of warranty for logs.  There was oral testimony to support verbal warranty but it wasn’t included in written K.  RULE: where parties have deliberately put their engagements into writing in such terms as to import a legal obligation w/o any uncertainty as to the object or extent of such engagement it is conclusively presumed that the whole engagement of the parties and then manner and extent of their undertaking was reduced to writing..  Since the written agreement was intended to be the final agreement, and they didn’t write anything about a warranty in the K, the warranty is then not part of K.  this rule doesn’t apply when writing is incomplete.
xiii. Brown v. Oliver: written K for sale of hotel did not mention furniture inside.  Since K was complete and only referred to land (parole evidence rule does not apply – despite oral evidence that furniture was meant to be included in sale) P was able to recover the furniture.  3 propositions for general test:
1. dpends wholly upon the intent of the parties
2. conduct and language, surrounding circumstances
3. chief and most satisfactory: whether the particular element of the alleged extrinsic negotiation is dealt with in the writing
xiv. Pacific Gas and Electric Co. v. G.W. Thomas Drayage & Rigging Co.: D had K w/ P to furnish the labor and equipment necessary to remove and replace upper metal cover of P’s steam turbine.  K said D would perform work at his own risk and expense and P was indemnified against all loss, damage and liability resulting from injury to property.  D was also to provide insurance.  During work the turbine was injured and P brought action to recover damages for it.  Lower court said K had clear plain meaning court refused to admit other evidence.  Extrinsic evidence is not admissible to add to, detract from or vary the terms of a written K.  These terms must first be determined before it can be decided whether or not extrinsic evidence is being offered for a prohibited purpose.  Court reversed lower ruling b/c the indemnity clause was reasonably susceptible to the meaning supplied by the extrinsic evidence so the evidence D wanted to bring to show that the clause did not cover injuries to P’s property was admissible.
xv. Trident Center v. Connecticut General Life: P and D have K for loan to build Trident Center.  There is highly negotiated K and they appear to resolve dispute b/c K directly addresses it. P wants to introduce extrinsic evidence showing that K means something other than it seems. K lays out terms of repayment of loan which said P wouldn’t repay w/in first 12 years.  P said language of K is ambiguous b/c another clause in K addresses prepayment fee (why have prepayment fee if prepayment isn’t allowed?).  Interest rates dropped and P wanted to pay early payment fee and repay loan but D didn’t want them to.  
xvi. Statute of Frauds:
1. determining the existence of assent:
a. Underenforcement: failure of the legal system to enforce a legitimate exercise of assent
b. Overenforcement: erroneous enforcement of an alleged exercise of assent that in fact never occurred
2. Problems raised by statue of frauds:
a. Raise the problem of requiring increased formality as a means fo combating fraudulent contractual terms
b. Introduce some of the many exceptions to the requirements of the statute that have arisen
c. Consider how the element so fK formation may perform a different function than that performed by the statute
xvii. Rest §110: Classes of Ks Covered
1. K’s subject to Statue of Frauds (enforcement is forbidden unless there is written exception): K for executor to answer for duty of decedent, K to answer for the duty of another, K made upon consideration of marriage, K for sale of an interest in land, or K not performed w/in 1 year of creation.
xviii. Rest §125: K to Transfer, Buy or Pay for an Interest in Land
1. this is w/in Statute of Frauds irrespective of to whom transfer is made.  But if promise to pay after transfer happens then it is no longer under Statute of Frauds
xix. Rest §129: Action in Reliance; Specific Performance
1. K for transfer of interest in land may be specifically enforced notwithstanding failure to comply w/ SOF if it is established that the parting seeking enforcement reasonably relied on K and injustice can only be avoided by SP.
xx. Rest §130: K not Performed w/in 1 year
1. all promised that cannot be performed w/in 1 year are w/in SOF until one party completes performance
2. when one party completes performance, enforcement of K is no longer prohibited by SOF
xxi. Rest §131: General Requisites of a Memorandum
1. unless statute requires more, a K w/in SOF is enforceable if, in writing, it reasonably identifies subject matter of K, is sufficient to indicate that a K has been made b/w parties, and states w/ reasonable certainty the essential terms of the unperformed promises in K.
xxii. Rest §133: Memorandum Not Made as Such
1. except in case where writing shows consideration of marriage, the statute may be satisfied by a signed writing not made as a memorandum of K
xxiii. Rest §139: Enforcement by Virtue of Action in Reliance
1. a promise which promisor should reasonably expect to induce reliance or forbearance by promisee or third party and which does so induce, notwithstanding SOF, can be enforced as necessary to avoid injustice.  Remedy is limited as justice requires
2. to determine if injustice can be avoided only by enforcement, consider:
a. availability and adequacy of other remedies (cancellation and restitution)
b. definite and substantial character of the action or forbearance in reliance to the remedy sought
c. extent to which forbearance or reliance is established by clear and convincing evidence
d. reasonableness of forbearance
e. extent to which forbearance or reliance was foreseeable to promisor
xxiv. UCC §2-201: Formal Requirements; Statute of Frauds
1. K for goods of $500 or more is not enforceable unless it is in writing.  A writing is not insufficient if it omits or incorrectly states a term but K is not enforceable in that instance beyond quality of goods.
2. if written K is received in reasonable time and party receiving it has reason to know its contents, it satisfies requirement for K unless written notice of objection to it is given w/in 10 days after it is received
3. K that doesn’t satisfy this section but is otherwise valid is enforceable if goods are not suitable for sale to others (unique, specific) in ordinary course of seller’s business and seller has made substantial beginning on their manufacturer before repudiation, if the breaching party admits existence of K (but K isn’t enforceable beyond quality of goods), or w/ respect to goods that have already been received, accepted and paid for.
xxv. UCC §1-206: Statute of Frauds for Kinds of Personal Property Not Otherwise Covered
1. K for sale of personal property above $5000 is not enforceable unless it is in writing w/ defined price, reasonably identifies subject matter and is signed by party against whom enforcement is sought (doesn’t apply to sale of goods nor securities)
xxvi. Boone v. Coe: D was to lease farm in TX to Ps.  Ps sold homes in KY and moved families to TX but D breached K (didn’t have house ready or materials promised to P).  the K is unenforceable under SOF.  P’s sustained loss but D received no benefit, having received no benefit there is no obligation to pay.  D has legal right to decline to carry out K.
xxvii. Riley v. Capital Airlines: P contends he was given a 5 yr K w/ option to renew to supply water methanol to the D at terminal for use in aircraft.  D denies existence of oral K.  Findings of fact concluded there was K, question of law is whether it is barred by SOF. Since K was not to be performed w/in 1 yr, it ordinarily would be void under SOF. But SOF doesn’t apply if the goods are specifically for the buyer and are not suitable for other buyers.  Here each shipment is paid for separately so each delivery was its own K.  The unexecuted portion of the 5 yr K was therefore void under SOF and unenforceable.  Part performance doesn’t apply here b/c each delivery is individual K.  P however is compensated for the equipment he bought in good faith reliance on K.
xxviii. Schwedes v. Romain: P was going to buy land from D and communicated acceptance via phone and attorney.  Ps offered to send entire payment but attorney told them it was unnecessary but Ds sold property to third party in meantime.  No written K was signed and attorney had no authority to bind them to buy.  Ps there is partial performance which will make K valid under SOF (securing financing, withholding property from mkt) but court says they fail to distinguish b/w acts undertaken in contemplation of eventual performance and truly partial performance.  Court concludes no enforceable K existed, no basis for specific performance and no partial performance by Ps required to remove K from SOF. RULE: a mere oral promise to pay is not sufficient consideration to support a contractual obligation for real estate.  Sales of real estate require written note.
1. 4 elements of K: Legally capable parties, Consent, Lawful object, Consideration
xxix. POLICY: 
1. deter fraud
a. false claim that K was made
b. false claim that K was NOT made
c. falsify the writing
2. incentive to induce parties to reduce K to writing
a. prevents misunderstanding
b. avoid reliance on imperfect memory
c. reduce costs of litigation (i.e. collection and evaluation of evidence)
IV. Contract Enforceability
a. 6 core principles:
i. Party Based:
1. Will: protecting promissory
a. Commitments are enforceable b/c the promisor has willed or freely chosen to be bound
b. Meeting of the minds, mutual assent
c. LIMITATIONS:
i. State of mind, subjective viewpoint
ii. System would be unworkable if it required subjective inquiry into intent
iii. Preference for subjective intent injuries promise who relied on commitment
iv. Permitting subjective intent can allow promisor to fraudulently undermine otherwise clear agreements with extrinsic evidence of conflicting intentions
v. Allowing subjective intent would undermine security of transactions and reduce reliability
2. Reliance: 
a. Hold people liable for consequences of written or oral behavior for same reasons people are held liable in tort for other types of acts
b. Makes contractual duties similar to tort duties
c. LIMITATIONS
i. Justifiable or reasonable reliance is vague
ii. People rely only to the extent they think the promise is enforceable
3. Restitution:

a. Prevent unjust enrichment of promisor who seeks to go back on word
b. Disgorge benefits that were obtained from promise
c. LIMITATIONS:
i. Must know why it is unjust to break promise
4. problem w/ party based theories:
a. will principle focuses on respecting intention of promisor
b. reliance principle focuses on correcting injury to promise
c. restitution principle focuses on benefits gained by promisors
ii. Standards Based: substance of K
1. Efficiency: enforcement of Ks uses scarce resources, so enforcement can be justified on efficiency grounds only if the benefits to be gained from enforcement exceed the costs

a. LIMITATIONS:
i. enforcing only those agreements that increase the overall wealth of society means it must be claimed or assumed that a neutral observer has access to this info
ii. Two problems:
1. Can observers have info about value-enhancing exchanges independent of the demonstrated preferences of the mkt participants?

2. Assuming such foreknowledge is available, do we have info sufficient to know whether or not particular exchanges are value enhancing
iii. Efficient thefts: Demonstrated consent can play important role in effort to achieve economic or allocative efficiency

2. Fairness: Substantive Fairness, "just price", Adequacy of consideration, Unconscionability

a. LIMITATIONS:

i. Presupposes standard by which substance of agreement can be objectively evaluated

ii. So extreme as to "shock the conscience"

iii. Process based, unequal bargaining power

iv. Which fair agreements should be enforced and which should not?

3. Problem w/ Standards Based Theories:

a. Identifying and defending appropriate standard by which enforceable commitments can be distinguished from those that should be unenforceable

b. Require constant interferences w/ individual preferences
iii. Process Based: Manner in which their agreement was reached

1. Appropriate procedures for establishing enforceable obligations, then assess transaction to see if procedures were followed

2. Bargain:

a. 16th-17th cent: writs as debt detinue and covenant

b. explicit promise was considered evidence that an underlying obligation existed
c. actions in assumpsit based on the idea that:

i. One voluntarily assumed an obligation to perform a certain action
ii. The action was performed improperly (malfeasance)
iii. As a result, the obligee was injured
iv. unavailable to enforce a simple K due to two restrictions
1. applied only to malfeasance and not to nonfeasance
2. rule stipulating assumpsit not appropriate if action could fit w/in writs of debt or detinue
v. Restrictions abolished; assumpsit available to enforce informal promises
d. 19th cent, bargain theory of consideration promoted as way of distinguishing enforceable from unenforceable commitments
e. Today Rest §71
i. advantages: existence of bargain provides good evidence for serious promise, captures majority of promises ordinarily intended to be legally binding

f. LIMITATIONS:

i. Depend on way concept is viewed:

1. If interpreted restrictively, serious agreements where legal enforcement is normally expected will lack consideration
2. This invited attempts by judges to expand concept of consideration beyond the bargain requirement 
3. Produced doctrine of promissory estoppel
4. expanded concept of consideration threatens to undermine doctrine's traditional function: distinguishing the enforceable from unenforceable agreements in a predictable fashion to allow for private planning and to prevent the weight of legal coercion from falling upon those informal or social arrangements where the parties have not contemplated legal sanctions for breach

g. Limitations of a Process Principle:
i. Places obstacles in way of reducing difficulties of enforcement
ii. process principle's exclusive focus on the process that justifies contractual enforcement conceals substantive values that support choice among possible processes
iii. bargain principle fails to ensure enforcement of reasonably well-defined categories of unbargained-for but serious commitments
iv. process principle cannot explain why some commitments are not and should not be enforceable
h. advantages over party-based and standards-based principles
i. Neutral criterion
ii. better preserves relational balance b/w contractual intent of promisors and reliance of promisees than one-sided party-based theories
iii. identifies judicially workable criteria of enforcement, avoids difficulties of extreme indeterminacy that were seen to plague standards-based theories
b. Integrating the Core Principles of Enforceability
i. problem facing K theory is 2 fold:
1. No single principle provides sole method of understanding contractual enforcement
2. Attempting to pursue the 6 principles willy-nilly would make a hash of K law
3. Needs rule of recognition by which enforceable commitments can be identified, facilitates pursuit of each concern while mediating potential conflicts among them
c. Consent to be Legally Bound:
i. Courts should enforce private commitments when manifested intention to create a legal relation exists

ii. Distinguished from promise
1. promise = commitment to do or refrain from doing something
2. consent = commitment to be legally responsible for nonperformance of a promise
iii. Distinguished from subjective assent
iv. Consent = voluntary communication by one person to another person of message that one intends to alter already existing legal relation b/w the parties or to create a new one
v. Limitations of the Consent Criterion: 
1. Lead to some cases of over and underenforcement
2. Consent to be legally bound does not immediately explain the limitations on its application (i.e. promises to perform illegal acts or consent to servitude)
d. Consideration, Past and Moral Consideration, Nominal Consideration
i. Rest §24: above
ii. Rest §71: above
iii. Rest §79: Adequacy of Consideration; Mutuality of Obligation
1. if consideration requirements are met, there is no additional requirement of gain to promisor or loss to promise, equivalence in values exchanged, or mutuality of obligation.
iv. Rest §81: Consideration as Motive or Inducing Cause
1. if the thing bargained for does not induce making the promise, it can still be consideration
2. if the promise doesn’t induce performance or return promise, it can still be consideration
v. Rest §86: Promise for Benefit Received
1. a promise the promisor makes in recognition of a benefit previously received from promise is binding to the extent necessary to prevent injustice.
2. this type of promise is not binding if the promise is a gift or the promisor has not been unjustly enriched and to the extent that the value is disproportionate to the benefit.
vi. Rest §87: Option K, limits power to revoke offer
1. offer is binding option K if:
a. It, in writing and signed by offeror, gives consideration and proposes fair exchange in reasonable time
b. Is made irrevocable by statute
vii. An offer which offeror should reasonably expect to induce action or reliance by offeree before acceptance and which does so is binding to extent necessary to avoid injustice.
viii. Johnson v. Otterbein University: Johnson promises to donate money to univ. and put it in writing then doesn’t pay.  Univ. brought suit to collect on note but D says it is w/o consideration.  General rule is that promise to give gift can be revoked at any time.  But univ. says there is mutual promise b/c it accepted to take money use money toward objective outlined in note.  Court says duty to apply fund to particular purpose is not consideration.  Gift wasn’t “bargained for,” D didn’t give money in order to INDUCE return promise to apply money towards stated objective.  RULE: promise to make gift and acceptance to use gift toward specific purpose, in writing, does not constitute consideration nor does it give rise to mutual promises.
ix. Hamer v. Sidway: P’s uncle promised to pay him $5000 if he didn’t use tobacco, swear or play cards until he was 21.  P did it and when he was 21, uncle put money in account for him until he was responsible enough for it.  Uncle died and P tried to get money from executor.  D, executor, says no consideration b/c promisor didn’t benefit.  Court says there is consideration b/c D benefited by influencing nephew’s behavior the way he wanted to so there is valid K and P gets money.
x. Dahl v. Hern Pharmaceuticals Corp.: Ps enrolled in experimental program to test medication and D promised to continue providing medicine after study was over but didn’t.  D says Ps participated voluntarily and were free to withdraw so there was no consideration.  Court said there was consideration b/c Ps submitted to tests so once they were over there was K for D to provide medicine.
xi. Moore v. Elmer: D agreed to give P his mortgage if he died before the day she predicted.  There was no consideration b/c she made prediction before he made promise.  Case dismissed.  RULE: things done as a mere favor cannot later be taken as consideration.  If original action was not triggered by promise then it is not consideration.
xii. Mills v. Wyman: D’s adult son was sick and P took care of him.  D, father, heard about it and promised to pay D’s expenses then didn’t.  before, a preexisting moral obligation to perform a particular act was considered a good reason for enforcing an express commitment to do so but court says this isn’t true.  RULE: moral obligation is not sufficient for consideration, there must be preexisting obligation in order to enforce promise.
xiii. Webb v. McGowin: P injured when he fell w/ log while working to protect McGowin from being hurt.  McGowin was so grateful he promised to pay P money for the rest of his life.  He paid until he died then executor, D, didn’t want to pay anymore.  D said there was no consideration.  Court said there is valid K.  McGowin received material benefit (being saved) constituting consideration for promise.  RULE: benefit to the promisor or injury to the promise is a sufficient legal consideration for the promisor’s agreement to pay.
xiv. Schnell v. Nell: Schnell’s wife wrote will saying husband, P, would pay Nell and Lorenz, Ds, $200 each and that the rest of her property would become her husband’s.  D’s were to pay P 1cent for consideration.  Also reasons for consideration: Schnell received love and affection from wife, it was wife’s expressed desire.  Schnell says no consideration b/c wife owned no property when she wrote will.  The 1 cent consideration is nominal and therefore void.  Court says no consideration so Schnell doesn’t have to pay.
xv. Consideration Test: Inducement
1. did the benefit, detriment or counter-promise induce the promise? Rest. §71
2. it is immaterial that promisor’s desire for the consideration is incidental to other objectives. Rest §81
e. Contract Modification and Pre-Existing Duty Rule
i. UCC §2-209: Modification, Rescission and Waiver
1. agreement for modification does not require consideration
2. party that made waiver may retract waiver by reasonable notification received by other party
3. replaces consideration w/ good faith.  Modifications must meet the test of good faith to be imposed.  
4. Modification must be signed.
5. only bad faith modifications are unenforceable, regardless of whether there is consideration.
ii. Rest §89: Modification of Executory Contract
1. a promise modifying a duty under K that is not fully performed by either side is binding if the modification is fair in the circumstances, to the extent provided by statute, and to the extent that justice requires enforcement in view of reliance on the promise.
iii. Stilk v. Myrick: foreseeability matters.  In course of voyage at sea, a couple crewmen left.  Captain, D, said if they didn’t get replacements the remaining crew could divide the deserters’ salaries among themselves then said no.  Court said this is void for lack of consideration.  Those who remain on boat are still bound by K, including any emergencies, such as desertion, that might happen.  Ps would have continued to perform with or without captain’s promise so the promise didn’t induce their performance.  
iv. Alaska Packers’ Assn. v. Domenico: Ps agreed to K to go to Alaska and fish for payment laid out in K.  Once in Alaska, they insisted on more pay and D had no choice but to agree b/c he couldn’t get replacements or even move boat w/o agreeing.  D then refused to pay higher amount when boat returned.  Consent to demand in these circumstances is w/o consideration b/c the agreement was to give same services the Ps already agreed to give and were already under K to give.
v. Brian Construction v. Brighenti: D, contractor, had K w/ P, subcontractor, to build post office.  There was lots of rubble underground that nobody knew about but K said P would perform “everything requisite and necessary to finish the entire work properly.”  D said this included the costly rubble removal.  P wouldn’t do it.  Then they made second agreement that P would remove rubble if D paid the cost of removal + 10%.  D agreed but didn’t sign or return letter stating as much.  D had his own K and would incur losses if second K was performed.  General rule is that when party agrees to perform an obligation for another to whom that obligation is already owed, although for lesser remuneration, the second agreement does not constitute a valid K.  but here, an unforeseen, burdensome condition was discovered during performance of the original K.  the promise of additional compensation in return for the promise of performing additional work (removing rubble) was considered a separate, valid K.  the oral agreement b/w P and D for rubble removal is valid K w/ consideration.  D had to pay.
vi. U.S. v. Stump Home Specialties:
f. Adequacy of Consideration
i. Rest §79: above
ii. Rest §364: Effect of Unfairness
1. specific performance or injunction will be refused if such relief would be unfair b/c K was induced by mistake or unfairness, the relief would cause unreasonable hardship of loss on breaching party, the exchange is grossly inadequate, or the terms of the K is unfair.  
2. SP or injunction will be granted if denial of such relief would be unfair b/c it would cause unreasonable hardship or loss on non-breaching or third party.
iii. Newman & Snell’s State Bank v. Hunter: Widow's husband died and his estate was insufficient to pay funeral expenses and the widow's allowance. Bank held the husband's note for shares of his company's stock as collateral. Business was insolvent. Widow gave the bank a note in return for the surrender of her husband's note. The bank subsequently commenced an action against the widow to collect the balance owed on her note. Court said that a note given by a widow in exchange for the discharge of her deceased husband's obligations was enforceable unless his estate was insolvent. Since his estate was insolvent, the transaction was without consideration and void. 
iv. Dyer v. National By-Products: P, employee, was injured in a work-related accident and after returning to work was laid off. P filed an action against the employer alleging a breach of an oral contract. P claimed that his forbearance in litigating a personal injury claim that he in good faith believed he had was made in exchange for a promise from the employer that he would have lifetime employment. D denied oral K and also said there was no consideration b/c P didn’t agree to work for life in return.  Court said that P’s forbearance of bringing claim against employer, even if the claim turns out to be invalid, is consideration as long as P believed in good faith that the claim was valid.  Court remanded for determination of P’s good faith. 
g. Intent to be Legally Bound: Formalities
i. Cases in which the enforcement of nonbargained-for commitments has been allowed are normally clustered under the doctrinal heading of promissory estoppel.
ii. 2 ways to have intention to create legal relations:
1. presence of a manifested intention to be legally bound justifies enforcement of commitments that lack either bargained-for consideration or detrimental reliance
2. absence of such a manifestation or a manifested intention not to be legally bound might prevent the enforcement or even bargained-for commitments or those that have induced reliance
iii. Doctrine of Promissory Estoppel: 
1. assumpit was developed to better protect informal commitments
2. then doctrine of consideration was adopted to distinguish enforceable from unenforceable informal commitments (any informal commitment that is not bargained-for is unenforceable)
3. Promissory Estoppel = circumstances that justify enforcing such non-bargained for but informal commitments.  Compensation for detrimental reliance.
4. Language of the offer must satisfy 4 conditions: reasonable, foreseeable, promise has to induce reliance (not consideration), enforcement will prevent injustice.
iv. Difference w/ tort of promissory misprepresentation: for liability to lie in tort, a promissory misrepresentation must be a lie when made.
v. Promissory Estoppel
1. Rest §90: Promise Reasonably Inducing Action or Forbearance
a. a promise which the promisor should reasonably expect to induce action on the part of the promise and which does induce such action is binding if injustice can be avoided only by enforcement of this promise.  Remedy granted for breach may be as justice requires.
2. Ricketts v. Scothorn: P’s grandfather gave her note for $2000 so she could quit her job and live off the interest.  She did quit job but went back to work 1 yr later.  After grandfather died, she tried to get money and executor resisted.  P says that consideration was that she quit job, the note induced her to do so even though she wasn’t required to.  This K is enforceable on grounds of estoppel.  P detrimentally relied on promise b/c she quit her job, this makes K enforceable. Rest. §90.
3. Greiner v. Greiner: a couple of P, widow’s, kids were left of their father’s will.  Mother wanted to make it up to son so she promised to give D, son, land and house if he came back.  He did so but she never actually transferred title to D.  Another son didn’t like it and convinced mom, P, not to do it.  P says no consideration b/c D didn’t do anything for P.  D give up previous home and made lasting improvements and expenditures on mother’s house.  This constitutes consideration and P had to give land/house to D.
4. Allegheny College v. national Chataqua County Bank of Jamestown: Promisor wrote note that she would pay college $5000 for scholarship fund in her name after she died.  College accepted $1000 before death.  Promisor then informed college that she repudiated promise and college brought action to recover balance.  Court says there was consideration b/c of the condition that the scholarship be in her name and the college made a promise to do what may be necessary on its part to make the scholarship effective.
5. Feinberg v. Pfeiffer: P worked for company long time and board of directors decided to pay her monthly after she retired.  P worked for awhile longer then retired and collected payments for many years.  Company changed management and they didn’t wan to pay anymore.  Court cites Rest §90 and says D has to continue payments b/c she retired in reliance upon D’s promise to pay pension.  RULE: unbargained-for reliance may be sufficient alternative grounds for enforcing promises.
vi. Promissory Estoppel: Construction Bids
1. Rest §87: above
2. James Baird Co. v. Gimbel Bros.: K for sale of linoleum, P sued for breach of deliver, D said no K existed. D sent offer to supply linoleum that was computed incorrectly and withdrew offer.  Withdrawl didn’t get to P until after they submitted overall bid.  P accepted D’s bid after D withdrew but before P got it.  P wants D held under promissory estoppel b/c P relied on D’s bid to make its own bid.  Court says however that an offer for an exchange is not meant to become a promise until consideration has been received so judgment was for D.
3. Drennan v. Star Paving Co.: P received bid last minute from D for paving work and was lowest bid.  P then submitted its overall bid w/ this info included and won.  P went to D’s office to tell them they won and D informed P that bid was mistake and they wouldn’t do it.  P got another subcontractor to do work and sued D for difference in prices.  P contends that he detrimentally relied on D’s bid.  Rest §90 says that D’s offer constituted a promise to perform and D should expect to perform if it is lowest bid.  (court says if D had expressly said its bid was revocable then it would be, but they didn’t).  So, D had to pay price difference.
vii. Promissory Estoppel: Alternative to Breach of Contract
1. Goodman v. Dicker: Appellees sued appellants for breach of K. Court found that appellants, by their representations and conduct, induced appellees to incur expenses in preparing for business under a franchise that was never granted. Court held even though no K had been proven, appellants were estopped from denying one existed, and judgment was entered for appellees for the amount covering their cash outlays. Court held that justice and fair dealing required appellees' detrimental reliance should be protected from this kind of and that appellants, who brought about the situation, should be estopped from denying a K existed. 
2. Hoffman v. Red Owl Stores: P sells bakery at loss, buys grocery, sells store at discount, pass $1000 into land for Red Owl store, rents home near new Red Owl Store all in reliance of promise by D to give P Red Owl franchise.  Then D increased price and told P to get money from father-in-law as gift, P said no.  Court concludes that injustice would result if Ps were not granted some relief b/c of failure of Ds to keep their promises which induced Ps to act to their detriment.  Ps had to pay Ds lost expenses (loss on bakery sale, loss on grocery sale, moving/rent expenses, investment in land).
viii. Promissory Estoppel: Limiting Cases
1. Blatt v. USC: P was law student who was told criteria for getting into Order of the Coif.  He completed criteria but wasn’t admitted even though other, less qualified, students were.  Court says the promises or representations can not be said to have induced substantial action .  P was considered for admission and that is all D promised so D wins.
2. Spooner v. Reserve Life Insurance Co.: D put out bulletin to employees that essentially said “if you work hard, I promise to give you a bonus; unless I don’t want to.” Ps say this induced them to keep working there until time bonuses were supposed to be paid, but D didn’t pay them.  PE cannot be enforced b/c there was no real promise.  Court says this is close to fraud but Ps were induced to stay b/c they were relying on corporate conscience and not on K.  Ds were allowed to put these conditions on promise, D wins.
3. Ypsilanti v. GM: GM, D, had agreement w/ township, P to have factory there and P gave tax abatements on premise that D retain and supply valuable employment in community.  GM transferred work to another plant and P claimed D breached K of tax abatement.  P wants PE or injuction to keep plant open.  Trial court applies PE b/c it would be injustice to close plant when community relied on it through tax abatements.  Court of appeals reverses b/c:
a. Mere fact that a corp solicits a tax abatement and persuades a municipality w/ assurances of jobs cannot be evidence of a promise
b. Representations of job creation and retention are a statutory prerequisite
c. The fact that a manufacturer uses hyperbole and puffery in seeking an advantage or concession does not necessarily create a promise.
What trial court thought were promises were actually D’s hopes or expectations and D stated this was all conditional upon favorable market demand.  Even if there was a promise, reliance on it would not have been reasonable.  D made no promises so Y loses.
4. Alden v. Vernon Presley: P, promise, brought action against D, promisor's, estate, seeking to enforce a promise to pay a home mortgage obligation in connection with P's divorce settlement. P’s daughter was Elvis’s gf and he promised to pay mortgage for her.  Court ruled that P failed to prove detrimental reliance and resultant loss, necessary for PE. P showed that decedent's promise had induced her to incur a $ 39,587 mortgage as part of a divorce settlement agreement, but the agreement was not binding on her or her husband until approved by the divorce court. D denied liability for decedent's gratuitous promise to pay the mortgage before the agreement received court approval. This removed the element of detrimental reliance from the case. Thus, P's reliance on the promise after D denied liability was unreasonable and any loss incurred did not result from her justifiable reliance.
5. Cohen v. Cowles Media Co.: P agreed to provide D with documents relating to a candidate in an upcoming election, but only if he was given a promise of confidentiality. The newspaper nevertheless published the name of the source, and P was subsequently fired from job. P sued for breach of K and fraud. Court held that D, newspaper publisher, had no special immunity from the application of general laws and was therefore liable just as any other for breach of K based on PE.
6. To recover under PE:

a. There must be definite promise (Blatt, Spooner, Ypsilanti)
b. Inducement
c. Detrimental Reliance (Blatt)
d. Reliance must be reasonable (Alden, Rest. §90)
e. Enforcement would prevent injustice (Cohen) – court can adjust damages to fit this goal
V. Performance and Breach
a. Implied Duty of Good Faith Performance
i. UCC §1-203: Obligation of Good Faith in every K
ii. UCC §2-103: Definitions
1. Good Faith: honesty in fact, observance of reasonable commercial standards of faith dealing in trade
iii. Rest §205: Duty of Good Faith and Fair Dealing in every K’s performance and enforcement
iv. Goldberg 168-05 Corp v. Levy: D had lease from P where he promised to pay rent partly determined by business profits.  P claims D allowed store to be mismanaged and business to be diverted to D’s other store nearby.  Court said that even though the promise didn’t explicitly prohibit this, the writing implied that D promised to use reasonable efforts to generate profits and D could not avoid liability under K by cancelling lease or diverting business to his other store.  P won b/c D didn’t act w/ good faith.
v. Mutual Life Insurance Co. of New York v. Tailored Woman: D leased several floors in building, main lease, for women’s clothing store, including furs.  Main lease provided rent would include 4% profits.  Later D also rented 5th floor separately and this lease didn’t require % profits in rent.  D moved fur sales to 5th floor to avoid paying % profits on those sales.  However, D often sent customers up to that floor and altered the elevators so that the 5th floor was more accessible from its main store.  But court said it was too much to say 5th floor was “integrated” with main store.  Agreement was for women’s apparel and merchandise to be sold in main store and court said D would carry on business any way it wanted so long as it didn’t deviate from these broad standards.  Court says there is nothing in main lease that prohibits moving fur sales and D was exercising its rights, in good faith, to move it.  D wins.
vi. Stop & Shop, Inc. v. Ganem: D, lessees, had % lease of lot and building where % rent was only to be paid if sales exceeded $3 mill/yr.  Lease didn’t say how property should be used.  At beginning D had supermarket there and only paid % 2 out of 9 years.  D then wanted to close store but would still pay minimum rent for remainder of lease (they were opening another store close-by).  P said lease implied that Ds had to continue store operations b/c base rent is far below fair rental value for property.  But court says there is no reason to think this and Ps may, in good faith, close store and pay minimum rent if they want to.  RULE: substantial minimum rent in complete written K, in absence of showing of disparity b/w fixed rent and fair rental value, gives ground for the inference that fixed rent and lessee’s self-interest in producing sales where the only assurance of rent that the lessor required.
vii. Food Fair Stores, Inc. v. Blumberg: Lessees expanded business by opening 2 additional stores and were planning a third.  P didn’t want them to b/c then %profit in rent wouldn’t be so high.  Court says where the % lease provides no minimum guaranteed rental or a purely nominal guarantee, the tenant is under an implied obligation to conduct business in good faith.  If the guaranteed rental provides the landlord an adequate return on his investment and the % rental feature is like a bonus, there is no obligation upon the tenant as to the manner of conducting business not expreased in the lease.  Here there was no bad faith so D wins.
viii. Original Great American Chocolate Chip Cookie Co. v. River Valley Cookies, Ltd.: traditional test for good faith: commercial reasonability.  This court says there is no blanket duty or test.  Court says K law imposes duty not to take advantage of gaps in K in order to exploit the vulnerabilities that arise when contractual performance is sequential rather than simultaneous.
b. Warranties
i. Why? Insurance, Efficient reduction of product failure, Signaling
ii. Implied warranty (merchantability, fitness) only available under UCC and only applies if seller is a merchant of goods of that kind.
iii. UCC §2-213: above
iv. UCC §2-314: Implied Warranty: Merchantability; Usage of Trade
1. warranty that goods will be merchantable is implied in K for their sale if seller is merchant of those goods.  (including serving or selling food).
2. Goods must be w/o objection to their K description, average quality w/in description, fit for ordinary purpose of that good, have variations permitted by agreement, adequately packaged and labeled, and conform to affirmations of fact on container.
v. UCC §2-315: Implied Warranty: Fitness for Particular Purpose
1. if seller had reason to know of particular purpose for which goods are required and that buyer is relying on seller’s skill to furnish suitable goods, the warranty for the goods shall fit that purpose.
vi. UCC §2-316: Exclusion or Modification or Warranties
1. words creating or limiting warranty shall be construed as consistent w/ each other but are subject to parole evidence rule and thus are not allowed when unreasonable
2. language must expressly mention merchantability in order to exclude or modify warranty and writing to do so must be clear.
3. warranties are excluded by phrases like “as is,” “With all faults,” or other similar language that makes it clear that there is no implied warranty
vii. UCC §2-714: Buyer’s Damages for Breach in Regard to Accepted Goods
1. where buyer accepted goods, he may recover for damages loss from non-conformity of tender from seller, given notification, in any reasonable manner
2. measure of damages for breach of warranty is difference at time and place of acceptance b/w value of goods accepted and value they would have had if they had been as warranted, unless special circumstances apply
3. incidental and consequential damages may also be recovered
viii. UCC §2-207: above
ix. UCC §2-719: above
x. Implied Warranty:
xi. Step-Saver Systems v. Wyse: facts above. Court refused to charge jury on implied warranty of merchantability.  P failed to distinguish b/w merchantability (fitness for the ordinary purposes for which such goods are used) and fitness (narrower, more specific and precise).  To recover under implied warranty of fitness:
1. seller must have reason to know of buyer’s particular purpose
2. seller must have reason to know that the buyer is relying on the seller’s skill or judgment to furnish appropriate goods
3. buyer must rely on the seller’s skill or judgment
to recover, P must show that there was warranty, it was breached, and breach caused its loss.  Here P only alleged incompatibility w/ other software programs but this is not criteria of merchantability.  D’s products met or exceeded the ordinary standards of trade for their purpose.  P also says that D was aware of P’s “particular application” of D’s software.  Court disagreed and P lost.

xii. Express Warranty: a promise to make good for losses w/in their scope whether or not such losses were foreseeable, uncertain or avoidable
xiii. Royal Business Machines v. Lorraine Corp.: D bought copy machines and won in trial court on breach of warranties and fraud.  On appeal P says: evidence doesn’t support express warranties, no warranties were made and evidence doesn’t support breach of implied warranties of merchantability or fitness either.  Court rules w/ P b/c statements that were made were not warranties.  Examples:
1. high quality = puffing
2. very low frequency of repair = lacks specificity
3. readily available replacement parts = not a fact that relates to the goods
4. assurances of substantial profits = sales talk, seller’s opinion
5. maintenance portion = predictions for the future
court says the statements that do constitute warranties are that machines won’t cause fire (directly relates to goods) and that machines were tested and ready to be marketed (same).  UCC 2-313 says express warranty has these elements:

a. affirmation of fact or promise

b. relates to goods in question

c. becomes part of the basis of the bargain b/w the parties

TEST for warranty: if seller asserts fact of which buyer is ignorant is warranty.  Merely stating opinion or judgment of which seller has no special knowledge or on which buyer may be expected also to have opinion is not warranty.
xiv. CBS v. Ziff-Davis: P contracted to buy magazine in consideration of promises D made on magazine’s profitability, including express warranties about audit reports that P used in making decision.  P did its own investigation after making bid and found D’s representation was wrong.  P didn’t want to buy but D said they had to or they would sue.  P closed sale and then brought action for breach of express warranty.  Court says sale doesn’t equal waiver of rights to bring suit.  Court says even though P manifested its lack of belief in Ds express warranties prior to sale, the seller was liable for making them.  P won. 
xv. Disclaiming Warranties: parties may contract around default rules.
xvi. Schneider v. Miller: M bought car from S, test drove it, asked about noise and rust.  S said car needed new brakes and trunk would need repair for rust.  They negotiated and M bought car “as is” w/ no warranty.  M later discovered car was not safe to drive and wanted to return car; S said no.  Terms “as is” is understood in ordinary commercial usage to mean that the buyer takes the entire risk for the quality of the goods involved.  Court verified that M was aware of “as is” condition on K, so S successfully disclaimed warranties.  Court says S didn’t conceal defects, M was stuck w/ car.
xvii. Morris v. Mack’s Used Cars: seller’s failure to disclose to the buyer that the vehicle had been in an accident and had been repaired constituted a violation of the Consumer Protection Act.  To allow a seller here to avoid liability for unfair or deceptive acts or practices by disclaiming contractual warranties under the UCC would contravene the broad remedial intent of the Consumer Protection Act.
1. disclaimers permitted by UCC do not defeat separate causes of action for unfair or deceptive acts or practices under the Consumer Protection Act.
xviii. POLICY:
1. warranties serve valuable purposes: info revelation, risk allocation, efficient precautions
2. generally parties should be free to give/disclaim warranties (freedom of K)
3. Code’s default warnings save TCs
4. constraints on the seller’s ability to disclaim warranties/ limit remedies are justified to the extent that consumers are imperfectly rational.
c. Breach: 
i. UCC §2-609: Right to Adequate Assurances of Performance
1. K imposes obligation on each party that other’s expectation for receiving performance will not be impaired.  When reasonable grounds for insecurity arise w/ respect to the performance of either party the other may demand, in writing, adequate assurance of due performance and until it is received may reasonably suspend performance.
2. reasonably grounds for insecurity determined by commercial standards in industry
3. improper delivery or payment does not prejudice the aggrieved party’s right to demand assurances
4. after failure to receive assurance w/in reasonably time, not more than 30 days, K is repudiated
ii. UCC §2-610: Anticipatory Repudiation
1. when either party repudiates, the aggrieved party may wait for reasonable time for performance, resort to remedy for breach, or suspend his own performance
iii. UCC §2-611:Retraction of Anticipatory Repudiation
1. until repudiating party’s next performance is due, he can retract repudiation unless other party has since cancelled K or materially changed his position
2. retraction may be by any method which clearly indicated to the other party that the repudiating party intends to perform, but must provide assurances justifiably demanded
3. retraction reinstates repudiating party’s rights under K
iv. Substantial Performance:
v. Jacobs & Youngs v. Kent: P built country house for D.  D specified wrought iron pipe from certain manufacturer in K.  P used same type of pipe (same quality and price), different manufacturer.  D wouldn’t pay unless P fixed it and P refused b/c it would be too costly.  Court says usually the cost of replacement would be damages but here that would be too great so the damages are the difference in cost b/w pipe used and pipe wanted which are nominal.  RULE: when defect is trivial and innocent, the law does not nullify the covenant but restricts the remedy to damages.
vi. Anticipatory Repudiation: repudiation happens before performance is due
1. lack of confidence in future performance stems from the promisor’s having communicated a lack of willingness to perform
2. Rest. 253: Anticipatory Repudiation
vii. Albert Hochster v. Edgar De La Tour: D engaged P courier to go on trip with him then repudiated before trip started and refused to pay.  P lined up another trip but it didn’t leave until after first trip was supposed to.  From time of agreement the parties are engaged to eachother and it is breach if they renege it.  P is allowed to mitigate by securing other employment.  Judgment for P.
viii. Harrell v. Sea Colony, Inc.: P had K w/ D to buy condo that was being built.  P paid deposit and the rest was due at settlement.  P wrote letter asking to cancel K contingent on if he could get deposit back.  D said sent letter back saying they were canceling K but not refunding deposit, then sold condo to third party.  P brought action to recover deposit and difference b/w K price and third party price claiming that D repudiated K when it sold to third party at higher price.  D tried to turn P’s request for cancellation into actual cancellation.  Court says there is no evidence that P wouldn’t have performed K obligation when closing day came.  RULE: to constitute an anticipatory breach of K, there must be a definite and unequivocal manifestation of intention on the part of the repudiator that he will not render the promised performance when the time fixed in K arrives.
ix. Adequate Assurances of Performance: when one party wishes to withhold performance b/c he suspects that the other party may not perform
x. Scott v. Crown: Sellers were advised that buyer might not pay for wheat under K. Seller stopped performance on later K b/c he wanted assurances that first K would be paid for.  Court said demand for assurances of performance had to be in writing. Here sellers made only oral statement before suspending performance, this was insufficient to justify suspension. Court also pointed out that there was no subsequent pattern of interaction b/w parties that would demonstrate that buyer understood that seller’s requested assurances so conditions necessary to validate oral demand weren’t met. Court concluded that sellers did not have the right to suspend performance, their action constituted anticipatory repudiation which gave buyer the right to cancel Ks.
d. Breach: 
i. Material Breach: Promisee no longer confident that she will receive the “future performance” she is due under K so she wishes to cancel K and pursue other measures to secure performance
1. lack of confidence stems from nature of breach that occurred
2. opposite of substantial performance
3. gives right to nonbreaching party to suspend performance as long as breach is material
ii. UCC §2-106: above
iii. UCC §2-508: Cure by Seller of Improper Tender or Delivery; Replacement
1. seller has right to cure if buyer rejects goods
iv. UCC §2-601: Buyer’s Rights on Improper Delivery (Perfect Tender rule)
1. if goods or tender fail to conform to K, buyer may reject the whole, accept the whole or accept some and reject some.
v. UCC §2-602: Manner and Effect of Rightful Rejection
1. rejection of goods must be in reasonable time after delivery.  It is ineffective unless seller is notified
2. after rejection, buyer cannot use good like he owns it, that is wrong to seller
3. if buyer rejects after taking physical possession of goods, buyer is under duty to hold them w/ reasonable care for reasonable time until seller removes them
vi. UCC §2-606: What Constitutes Acceptance of Goods
1. acceptance occurs when buyer:
a. after reasonable opportunity to inspect, buyer takes or retains goods in spite of nonconformity
b. fails to make effective rejection (can’t occur until after reasonable opportunity to inspect)
vii. UCC §2-607: Effect of Acceptance; Notice of Breach; Burden of Establishing Breach After Acceptance; Notice of Claim or Litigation to Person Answerable Over.
1. buyer must pay K price for accepted goods
2. acceptance of goods made w/ knowledge of non-conformity cannot be revoked unless buyer though it would be cured and it wasn’t
3. buyer has burden to establish breach after goods are accepted
4. when buyer sues for breach of warranty he must notify seller of litigation
viii. UCC §2-608: Revocation of Acceptance in Whole or in Part
1. buyer may revoke acceptance if he accepted b/c he though it would be cured and it wasn’t or if acceptance was induced by difficult discovery of non-conformity before acceptance

2. revocation must be w/in reasonable time after buyer discovers nonconformity and before any substantial change in condition of goods.  Revocation not effective until seller is notified
ix. UCC §2-709: Action for the Price
1. when buyer fails to pay price, seller may recover together w/ incidental costs.  Damages will be for accepted goods, goods seller cannot resell at reasonable price or w/ reasonable effort.  Net proceeds of resell must be credited to buyer and payment of judgment entitles buyer to goods not resold.
x. UCC §2-711: Buyer’s Remedies in General; Buyer’s Security Interest in Rejected Goods
1. where seller fails to deliver or repudiates or buyer rightfully rejects or revokes acceptance, buyer may cancel K and recover price that has been paid and/or recover non-delivered goods through SP if applicable.
xi. UCC §2-612: “Installment K”; Breach
1. requires or authorizes delivery of goods in separate loads to be separately accepted
2. buyer may reject nonconforming installment that cannot be cured but if seller gives adequate assurances of cure the buyer must accept installment
3. when nonconformity of one installment impairs value of whole K there is breach of whole K.  but aggrieved party reinstates K if he accepts non-conforming installment w/o notification of cancellation or demands performance on future installments.
xii. UCC §2-714: above
xiii. UCC §2-513: Buyer’s Right to Inspection of Goods
1. buyer has right to inspect goods before acceptance or payment in reasonable manner
2. buyer must bear expenses of inspection but may be recovered from seller if goods are nonconforming
xiv. Rest §241: Circumstances to Consider for Determining if Failure is Material Breach
1. extent to which P is deprived of benefit he reasonably expected
2. extent to which P can be adequately compensated for part of benefit he is deprived of
3. extent to which D will suffer forfeiture
4. likelihood that D will cure breach, includes reasonable assurances
5. extent to which behavior of D comports w/ standards of good faith and fair dealing
xv. B&B Equipment v. Bowen: parties had oral agreement where D would be equal participant in business.  Business bought Ds stock for him and he was gradually paying for it while he worked in business.  After several years the other partners didn’t like his work and wanted to fire D.  D still owed most recent dividend and some more payments on stock.  Ps offered to buy him out by rescending original agreement and giving back the money he had paid into the stock.  D rejected and demanded being given the stocks.  Court said D breached terms of original K by working badly (point was to have 3rd partner) so P was entitled to rescind original K if they paid him back for stock.  Rest. 275.  RULE: breach is material if it relates to main point of K.
xvi. Lane Enterprises Inc. v. L.B. Foster Co.: Foster had subK w/ Lane to coat bridge components in compliance w/ OH regulations. OH didn’t approve Lane’s initial coatings but allowed them to be repaired at construction site.  Foster demanded adequate assurances from Lane whether it intended to perform the second stage of the K, while Lane demanded payment for stage one less the amount paid to the subcontractor to fix it. Foster hired another contractor to complete the K and brought an action against Lane for breach. Lane brought counterclaim for payment. Court found that appellant had right to request adequate assurances that K would be performed, and lacking assurances, hire another contractor to complete K. Court found Foster’s good faith withholding of a small percentage of first stage K price was not material breach that would have excused Lane from performing its contractual obligations for second stage.
xvii. Perfect Tender Rule: more exacting standard than material breach
xviii. Ramirez v. Autosport: P had K w/ D to buy new van.  They traded in old van and put deposit down on new one.  When P went to pick up van it was scratched and seats were wet so they refused to take it.  D promised to fix it but took a really long time.  D continued to try to pick up van until finally they just wanted to cancel K and get money back for trade in and deposit.  Perfect Tender Rule allows buyer to reject goods and gives seller a change to cure in reasonable time (during or after K period).  Here P rejected in reasonable time and D didn’t cure so P was entitled to rescind.
e. Breach: Completion v. Diminution Value
i. Rest §348: Alternatives to Loss in Value of Performance:
1. if a breach causes delay of use of property and the loss in value isn’t reasonably certain, P may recover based on rental value of property for that time.
2. if breach results in defective or unfinished construction and loss is not proven w/ sufficient certainty, P may recover based on (1) diminution in market price of property (2) reasonable cost of completing performance or remedying defects if cost isn’t disproportionate to the loss
3. if promise that is conditioned on fortuitous event is breached and it is uncertain whether the event would have occurred w/o breach, P may recover based on value of the conditional right at breach time.
ii. Groves v. John Wunder Co.: Ds had K to remove sand and gravel and leave P’s property at uniform grade. Ds breached K deliberately by removing best gravel and failed to perform uniform grade part of K. P didn’t like damages received at trial and appealed. At trial Ps got damages for difference in market value of property before Ds bad performance and after, but amount needed to fix problem afterwards was much higher.  Since Ds breach was willful and not in good faith, the proper measure of damages is the cost of fixing the problems now.  RULE: Ds are liable to P for reasonable cost of doing what D promised to do in K and willfully declined to do.
iii. Peevyhouse v. Garland Coal Mining Co.: Ps had strip mining K w/ Ds that required Ds to perform restorative and remedial work at the end of the lease period, but D failed to perform.  This was specifically negotiated for in K.  Ps wanted damages for amount needed to fix the land.  Ds only wanted to pay the difference in the market value of the land before and after.  Jury returned verdict for damages in between these amounts.  On appeal, Ps only received the diminution in value of their land resulting from the non-performance of the remedial work. RULE: where lessee agrees to perform remedial work at the end of the lease period, and otherwise K is fully performed by both parties, the measure of damages for breach is ordinarily the reasonable cost of performance of the work.  However, where K provision breach was merely incidental to the main purpose of K, and where the economic benefit given to lessor by full performance is grossly disproportionate to the cost of performance, the damages lessor may recover are limited to the diminution in value resulting b/c of the non-performance.
VI. Defenses to Contractual Obligation
a. Capacity: Incompetence; Infancy
i. Rest §12:

ii. Rest §14:

iii. Rest §15:

iv. Rest §16:

b. Defective Assent, Misrepresentation
i. Rest §159: Misrepresentation is an assertion that is not in accord w/ the facts
ii. Rest §162: when a misrepresentation is fraudulent or material
1. fraudulent if maker intends his assertion to induce a party to manifest his assent and the maker knows:
a. knows or believes his assertion is not in accord w/ the facts
b. does not have as much confidence in his assertion as he implies
c. knows that he doesn’t have basis for what he is saying
2. material if it induces a reasonably person to manifest assent or if maker knows it will induce recipient to assent.
iii. Rest §164: when a misrepresentation makes a contract voidable
1. if assent is induced by fraud or material misrepresentation upon which recipient is justified in relying
2. if above is done by third party, unless the third party doesn’t know it is misrepresentation
iv. Rest §167: 

v. Rest §168: when a misrepresentation is an inducing cause
1. when it induces a party’s manifestation of assent if it substantially contributes to his decision to manifest his assent
vi. Rest §169: reliance on assertions of opinion
1. opinion = belief w/o certainty or expression of judgment of quality, value, authenticity, etc.
2. if its reasonable and recipient doesn’t know its opinion, it can be taken as assertion
vii. Halpert v. Rosenthal: P’s unknowingly misrepresented house as termite-free to Ds.  This was material misrepresentation as is grounds for recission of K b/c party relied, to his detriment, on the misrepresentation.  RULE: innocent misrepresentation of material fact does warrant granting a claim for recission.
1. where one induces another to enter into a K by means of a material misrepresentation, the latter may rescind the K; it does not matter if the representation was “innocent” or fraudulent.
2. a misrepresentation is material when it becomes likely to affect the conduct of a reasonably man with reference to a transaction w/ another person.
3. fraud does not exist if the speaker actually believes that what he says is true.
viii. Byers v. Federal Land: P asserted that agents misrepresented facts about land P had K to buy.  The agents were asserting opinions about the ownership, possession and value of the land.  P didn’t know they were opinions and he relied on them.  D’s motion to dismiss was denied.  RULE: An honest opinion as to the monetary value of property, stated as an opinion is not a fraudulent misrepresentation…but a statement as an opinion, if it is not the real opinion may be a misrepresentation.
ix. Vokes v. Arthur Murray: Dancing school told P was she really good at dancing and got her to buy ridiculous amounts of lessons.  P said D knew she was a bad dancer and their statements were misrepresentations.  When parties deal in a contractual basis, the courts will generally leave them where they find themselves.  But here D’s statements were so excessive that the court said she was entitled to her day in court.  RULE: The court finds that a statement made by a party having superior knowledge may be regarded as a statement of fact, although it would be considered as opinion if the parties were dealing on equal terms.  
x. In the Matter of Baby “M”: Surrogacy case.  P didn’t know about condition of D having MS and said definition of infertility didn’t include her.  Court found no misrepresentation and no reliance by D.
c. Duress
i. Hackley v. Headly: Ps refused to pay full amount owed to D for logs.  D was in great need of the money and would be financially ruined w/o it so he took the lower amount.  This doesn’t constitute duress b/c Ps didn’t put him in this situation.  RULE: duress does not exist when the assent is induced by something outside of the other party’s control.
ii. Austin Instrument v. Loral Company: Loral had K to supply gov’t w/ radar.  Austin won bid to supply some parts in K1 and performed.  Austin won bid to supply some parts in K2 but insisted on supplying all parts and for a price increase in K1.  Austin stopped performance until Loral consented.  Loral was forced to consent b/c they couldn’t parts in time to fulfill obligations to gov’t otherwise.  This is duress.  RULE:  The existence of economic duress or business compulsion is demonstrated by proof that "immediate possession of needful goods is threatened" or, like here, by proof that one party to a K has threatened to breach the agreement by withholding goods unless the other party agrees to some further demand.  But a mere threat by one party to breach the K does not, in itself, constitute economic duress.  It must also appear that the threatened party could not obtain the goods from another source of supply and that the ordinary remedy of an action for breach of K would not be adequate.

iii. U.S. v. Progressive Enterprise:  P was supplying generator and gave initial bid.  This bid ran out but D still used it in making its own bid, knowing it was not valid.  P told D about the rapidly increasing price and D agreed to new price.  But then D only paid first price.  D said the K modification was duress but they never objected to it.  This is not duress.  RULE: buyer must at least display some protest against the higher price in order to put the seller on notice that the modification is not freely entered into.
d. Undue Influence
i. Def: methods of "pressure" that would cause a fully competent person to consent to a non-value enhancing agreement.
ii. Rest §175: when duress by threat makes a contract voidable
1. if assent is obtained by improper threat that leaves victim no reasonable alternative
2. is assent is induced by someone who is not a party to the transaction it is voidable unless the third party didn’t know about duress and relies on the K.
iii. Rest §176: when a threat is improper
1. if it’s a crime or tort, threatens criminal prosecution, threat to use civil process in bad faith, threat that breaches duty of good faith and fair dealing in K, if exchange is not on fair terms, etc.
iv. Rest §177: Unusual time, place, immediacy, no advisors, no time for attorneys, uneven numbers of Ps v. Ds.
v. Odorizzi v. Bloomfield School Dist: P school teacher coerced into resigning after being arrested for homosexual activity by principal and superintendent late at night, in his apt, w/ no sleep and no advisors by threat of publication and valid civil litigation.  This is undue influence b/c he was not in a normal state to make this decision and they did it at unusual time and place, etc.  Here representatives of school board undertook to achieve their objective by over-persuasion and imposition to secure P's signature but not his consent to his resignation through a high-pressure carrot-and-stick technique. RULE: undue influence is high pressure which works on mental, moral, or emotional weakness to such an extent that it approaches the boundaries of coercion.
e. Unconscionability, Failure of Basic Assumption
i. Courts normally do not look into the terms of contracts except for in the unconscionability doctrine.
ii. Most courts need to find both procedural and substantive aspect to find unconscionability
1. Procedural unconscionability:

a. unequal bargaining power, monopolist company

b. No opportunity to read the terms, must give reasonable opportunity to read and understand terms
2. Substantive unconscionability: something parties wouldn't reasonably expect to find in K
iii. UCC §2-302: court may refuse to enforce any unconscionable contract or clause
iv. Rest §208:  Unconscionable contract or term
1. if K or term is unconscionable at time K is made, court may refuse to enforce it to avoid an unconscionable result.
v. Williams v. Walker-Thomas Furniture: P had bought a lot of stuff.  She was almost finished paying it off, but then she bought a really expensive stereo.  P defaulted on payment.  K clause said they could repossess all the items.  Only when she paid all the installments on all the goods would the title go to her.
1. Assent isn't meaningful:

a. Extremely unequal bargaining power

i. No meaningful choice - problem is when person w/ power is monopolist b/c consumer can't walk away

ii. Here court said seller took advantage of her situation.  She doesn't really understand what she's getting into

b. Unfair substantive terms

i. Resale value is nothing, she has bad credit.  Only way to really ensure she pays is to put huge threat on it

c. No reasonable opportunity to understand terms

i. Court majority says, if she had been made to understand the clause, then this wouldn't have been unreasonable
2. Wille v. Southwestern Bell Telephone: D accidentally misprinted P’s phone number in a yellow pages ad.  P signed boiler plate K saying that D isn’t responsible for such mistakes.  He said K was unconscionable, but the K was very clear, D was experienced and should have read it carefully.  P was not found unconscionable.
f. Failure of Basic Assumption, Mutual Mistake
i. Rest §151: Mistake: belief that is not in accord w/ the facts.
ii. Rest §152: when mistake of both parties makes a K voidable
1. when mistake as to basic assumption on which K was made has material effect on performance
2. in determining if its material, relief in reformation, restitution or otherwise is considered.
iii. Rest §154: When a party bears the risk of a mistake
1. when risk is allocated to him by agreement (allocation by agreement)
2. when he is aware of risk at time K was made (conscious ignorance)
3. when risk is allocated to him by court on grounds that it is reasonable to do so (risk allocated by court)
iv. Rest §157: effect of fault of party seeking relief
1. party’s fault in failing to discover mistake does not bar him from recovery unless the fault is a failure to act in good faith and in accordance w/ reasonable standards of fair dealing.
v. Rest §158: relief including restitution – either party can claim it.
vi. Sherwood v. Walker: Barren cow case.  No real ambiguity as to identity of object, but there is mistake as to if object is what it is.  A Beef cow was contracted for, there is no beef cow.  This is essential thing.  Essence of K is no longer there.  K interpretation helps to make argument for or against mistake.  Court says a barren cow is substantially a different creature than a breeding one, therefore there is mutual mistake and K can be rescinded.  RULE: when there is mutual mistake as to what is contracted for, the K can be rescinded.
vii. Nester v. Michigan Land & Iron Co.: logs were not as high quality, and thus as profitable, as parties originally thought.  D made his own estimate, knew risk and knew about his own ignorance, and assumed risk of quality of logs.  There was no mutual mistake.
viii. Woods v. Boynton: Lady w/ “maybe topaz” that was actually a diamond.  she could have done further investigation before selling but choose not to.  she assumed the risk that they both could be wrong.  This is CONSCIOUS IGNORANCE.  When you're conscious of your ignorance, the risk is assigned to you.
ix. Lenawee County Board of Health v. Messerly: Ps bought apt building that had major septic problems that nobody knew about until after they bought it.  The property was not as profitable as they originally thought.  But K had “as is” clause so Ds assumed the risks of buying the property.  The risk of loss was assigned to the buyers through the “as is” clause in the K.
g. Unilateral Mistake and Duty to Disclose
i. Policy Considerations 

1. Incentives: 

a. Who was in a better position to avoid the mistake?

b. Incentives to acquire information:

c. Deliberately v. casually acquired information
d. Productive v. distributive facts
2. Risk allocation: 

a. Did the parties allocate the risk?

b. Who was the efficient risk-bearer?

ii. Rest §153: When mistake of one party makes a K voidable
1. when one party makes mistake as to basic assumption on which he made K and it has an adverse material effect on the performance for him, the K is voidable if that party does not bear the risk of the mistake as in 154 and the effect would make enforcement unconscionable or the other party knew or had reason to know of the mistake.
iii. Rest §160:  when action is equivalent to an assertion (concealment)
1. action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that the fact does not exist.
iv. Rest §161: When non-disclosure is equivalent to an assertion
1. when the party knows that disclosure is necessary to prevent a previous assertion from being a misrepresentation or fraudulent
2. when the party knows that disclosure would correct a mistake of the other party as to a basic assumption on which that party is making the K and that non-disclosure amounts to failure to act in good faith and in accordance w/ reasonable standards of fair dealing.
3. when the party knows that disclosure would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part
4. where the other person is entitled to know b/c of a relation of trust and confidence b/w the parties
v. Tyra v. Cheny: K to build and repair school.  They talked about the bids orally and then when P submitted written bid they left out a section.  D was aware of this mistake but accepted the bid w/ the mistaken lower price anyway.  One cannot snap up an offer or bid knowing that it was made in mistake.  RULE: balance of equity requires recession where one party is mistaken and the other party knows about the mistake.
vi. Laidlaw v. Organ: Organ knew in advance that the war was going to end so contracted to buy tobacco from Laidlaw at a low price. Tobacco prices then shot up.  The K cannot be rescinded b/c Laidlaw knew that Organ didn’t know.  There is no duty to disclose unless directly asked.  Here Organ asked but Laidlaw simply didn’t answer.  Organ needed to insist on an answer to if there was anything he should know about tobacco prices before completing K.  Parties are never precisely equal in knowledge.
h. Changed Circumstances, Impossibility and Impracticability
i. UCC §2-613: Casualty to Identified Goods
1. if goods are destroyed before performance from no fault of either party, then K is “avoided” (if goods are completely destroyed) or buyer can inspect the portion that remains and decide to accept or not.
ii. UCC §2-615: Excuse by Failure of Presupposed Conditions
1. If seller’s performance has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made, then seller is not in breach.
iii. Rest §261: discharge by supervening impracticability
1. where, after K is made, a party’s performance is made impracticable w/o his fault and when the non-occurrence of the event was a basic assumption of the K, his duty to perform is discharged
iv. Rest §263: Destruction, Deterioration or failure to come into existence of thing necessary for performance
1. if the existence of a specific thing is necessary for the performance of a duty, its failure to come into existence, destruction or such deterioration as makes performance impracticable is an even the non-occurrence of which was a basic assumption on which the K was made.
v. Paradine v. Jane: Armed forces took possession of some land that belonged to Paradine, who had leased it to Jane in that time.  Jane said he wasn’t liable for paying the rent during that time period, but he was.  RULE:  When property is destroyed by things without any fault, like a storm, then he’s excused from paying rent, but when a party assumes the risk impliedly in the K (like here), he is bound to the K.  
vi. Taylor v. Caldwell:  P made contract to rent some property from D for concerts and parties, but the day before the events were to take place, the property burned down in an accidental fire.  P sued to recover lost advertising & preparation costs but was not allowed to recover.  Where there is a positive K to do a thing, the contractor must perform or pay damages for not doing it, although in the consequence of unforeseen accidents, the performance of his K has become unexpectedly burthensome or even impossible and therefore contractor does not have to perform.  Here, the risk of fire was implied in the K to be borne by the Ds – both parties impliedly understood that if the building burned down before the K time, P would not have to pay for a building he could not use.  RULE: Look at circumstances outside the contract – to whom is the risk of this type of loss allocated?
vii. Eastern Airlines v. Gulf Oil Corp: alleging breach of contract, P sought injunctive relief requiring D to specifically perform requirements contract to supply aviation fuel, despite defendant's assertion of the commercial impracticability b/c of oil crisis.  P contended that it was entitled to specific performance because both parties knew an embargo was imminent, and they had tied the contract price to domestic postings in an oil publication. The court agreed and granted injunctive relief, because commercial impracticability was not a defense where there was no evidence that defendant was losing money. Rather, the evidence showed that defendant was making a profit and its losses were merely paper losses.  RULE: commercial impracticability was not a defense where there was no evidence that defendant was losing money on the contract
i. Frustration of Purpose
i. Rest §265: discharge by supervening frustration
1. where, after K is made, a party’s principal purpose is substantially frustrated w/o his fault by the occurrence of an event, the non-occurrence of which was a basic assumption on which the K was made, his remaining duties to perform are discharged.
ii. Krell v. Henry: If frustration is fault of one of the parties, there shouldn’t be an excuse.
iii. Lloyd v. Murphy:P leased property to D to sell cars right before WWII.  In 1942, the government restricted car sales because of the war. D repudiated his lease, and P brought a declaratory judgment action to determine whether D’s obligations under the lease were terminated by the government's restriction on car sales and, if not, to recover unpaid rent. Court found for Ps. In 1941, D was able to foresee the war and its consequences for car production. The value of D’s lease was not wholly destroyed by the government restrictions because D was still permitted to sell some cars and could use the premises for other purposes. Thus, D was not entitled to relief from his lease.  RULE: The doctrine of frustration is limited to cases where the frustrating event was unforeseeable and the value of the bargained-for item is totally destroyed. 
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