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I. Views of the Constitution
a. Aspirational: interpret constitution based on idea that framers didn’t mean to fix their opinion in time.  
i. Madison:  “Must exist over time to acquire the reverence necessary for its existence.”  Constitution must have contemporary relevance.
b. Kramer: Constitution is as a form of customary law that is refracted through a text over time.  We have been making the Constitution over time = solves the dead hand problem.

i. Departmental constitutionalism, not direct popular constitutionalism.  Have to trust our elected officials to be representatives

ii. Problem: the public is a “black box,” doesn’t articulate reasons.  

c. Constitutional Basics:
i. Original constitution based on federalist idea that structural components protects individual rights, thus no need for Bill of Rights
1. Federalism = unique idea that 2 governments are better than one.  Remote central power should have limited power to allow for individual local control.  
2. Not just a matter of administrative convenience.  
ii. SOP: vigorous and independent authority of each branch
iii. C&B: interplay between branches, system working together
1. Article I, section 8 – lays out specific congressional powers

iv. Federalists vs. anti-federalist:
II. Judicial Review

a. Marbury v. Madison: created judicial review: “it is emphatically the province and duty of the judicial department to say what the law is.” SOP.
i. Issue: sealed commissions not delivered, are the appointments valid?
ii. Judiciary deciding the extent of its own power even though it could have avoided constitutional question, since no jurisdiction!
iii. 2 versions of judicial review – Unclear which one Marshall advocates
1. Diffuse constitutionalism: decision binds 2 parties before the court, if no case comes before court other branches can decide on const.
2. Judicial Supremacy view: if court gets an issue it can rule broadly, so can declare statute unconstitutional, not just uncon in case-at-hand
iv. Why have judicial review?
1. Protect minorities (counter-majoritairan view)
2. Protect against collective action problems. 
b. McCullough v. Maryland: Bank of the United States is taxed by MD
i. Hamilton proposed central bank; Madison fought against it arguing for limited Congressional power
ii. 1st question: Does Congress have power to create federal bank? YES
1. Defer to Congress: nation has acquiesced to bank; individual rights not implicated; economic reliance
2. But Congress’s purpose cannot be pretextual.

iii. Federalism question – MD says it can interpret constitution since it emanated from the states, and states are still sovereign but Marshall says the people ratified, they are the authority, not the states
1. “the federal government, though limited in its powers, is supreme within its sphere of action.”
iv. “It is a Constitution we are expounding”
v. 2nd question: Can Maryland tax the bank of the U.S.? NO
1. Review of state legislation, less controversial than Marbury = recognition that no neutral party between state/feds 
2. Review of state Supreme Courts more controversial

c. Popular Constitutionalism
i. Is every protest acceptable under popular constitutionalism? (i.e. Southern response to Brown)
d. The Framing period:

i. Anti-federalists ( Republicans (Jefferson, Madison).  

III. Slavery in the Constitution
a. Is the constitution pro-slavery?
i. Garrison:  con’n protects institution of slavery, part of fundamental structure; anti-slavery judges should resign – is compromise morally justifiable?
ii. Douglas: Constitution’s text allows for abolition.  3/5 deprives slave states of representation; allows for the abolishment of slave trade (belief that this would abolish slavery); Fugitive Slave Clause doesn’t apply to slaves since “no contract binding them to serve,” 
b. Constitutional provisions regarding slavery:
i. 3/5 clause – Representation based on total number of whites (many of whom couldn’t vote) + 3/5* number of blacks
1. Proportion created to apportion costs of the Revolutionary War 
2. Clause hurt South [if ration was 1:1 they’d get more representation].
ii. International Slave Trade: Explicitly allowed until 1808 when Congress has power to outlaw
1. End of slave trade supported by Upper South (i.e. VA)

iii. Fugitive Slaves

1. Little discussion: Northerners didn’t want free blacks (or wanted private property protected) vs. didn’t recognize it would be important issue?

c. Historical setting:

i. No one argued for complete equality – send freed blacks to Liberia
ii. Haitian revolution of 1791; wanted to quash domestic rebellions

iii. Many abolitionists in 1780s believed that slavery was in decline

iv. Black soldiers mostly on British side during Revolutionary War; colonist’ fears that revolutionary rhetoric would empower blacks 

( Jay Treaty – Treaty with Britain that required Brits to pay for or return any slaves who joined the British army = protection of slave-owners’ rights
IV. Early Commerce Clause 
a. Supremacy Clause (Article VI Section 2): where state and federal governments create law on point, federal law governs

b. Gibbons v. Ogden- NY State shipping licensing conflicted with Congressional system of licensing ships on interstate waters 
i. Holding: Congressional regulation of interstate commerce preempts inconsistent state regulation, but more interested in…

ii. Discussion of dormant commerce clause – where Congress has not enacted on point legislation can the state act.  

iii. Marshall implies that federal exclusivity must be the case practically.

1. but state might still be able to enact the same legislation per its police powers

c. Wilson v. Blackbird Creek Marsh – dam across navigable waterway, as long as there is no Congressional legislation states can act.  No usurpation of commerce power.  
d. Mayor of the City of New York v. Miln – NY Law required shipmaster to post security for entering noncitizen, is this commerce regulation or police power?
i. Question of whether legislation whose purpose is protecting general welfare can use means similar to restriction on commerce?
ii. Strong endorsement of state power: if purpose is legitimate, any means are justified even if that affects interstate commerce.  Upholds law.
iii. Story’s dissent: Congress has complete power to regulate commerce and this means employed here interferes with that power 
iv. Dormant Commerce Clause

e. Cooley v. Board of Wardens –PA law required ships to hire local harbor guide 
i. Is right to regulate commerce exclusive? NO, Congress’s legislation indicates desire to leave regulation to the states
ii. Functional approach, pop’r after 1937 (case ignored in its time).
V. Slavery and the Civil War

a. Groves v. Slaughter (1831) – MI Constitution forbade importing slaves
i. Restriction on interstate commerce? NO.  Slaves aren’t commerce & power over slavery belongs to the states.
ii. Outcome desired by anti-slavery states which wanted to prohibit slavery; didn’t want this power to be exclusive to federal government

iii. Commerce clause, dormant commerce clause

b. Prigg v. PA (1842) – Prigg, slave-hunter, convicted under PA statute designed to prevent self-help. Federalism.
i. Question of who has power to enforce the fugitive slave clause?

ii. Holding: PA law unconstitutional, only Congress can enforce clause (which they did in 1793 Act), Congress’s interpretation supreme. 
1. Not only possible result: could have concurrent power to regulate, or even only states could have power
iii. Background: common law right of recapture/self-help if doesn’t disturb the peace.  PA law part of abolitionist movement.
iv. Story: judge is tied by position law.  Fugitive Slave Act, enacted in 1793 to enforce clause, required judge for removal, but not for capture. 
1. Why does Story defect?  Nationalist, assert federal power! 
a. Fears threat to the union, FSA essential.  

c. Cover’s article: If you have an anti-slavery judge, how hard should that judge work the positive law to get it to come out the way he wants it to?

i. Prigg caused rift in anti-slavery movement as it ended the strategy of fugitive litigation (i.e. broad state power, jury trial, evidence, etc.)
d. Dred Scott v. Sandford (1857) – freedom suit!
i. Historical context: 
1. Increasing radicalization in 15 years since Prigg.  Northerners’ rhetoric attacked entire morality of Southern culture.

2. Missouri Compromise (1820): admitted Missouri as a slave state but prohibited slavery in the territories north 36º, 30’

3. Compromise of 1850: CA admitted as Free State, territories of NM and UT slavery TBD, no slave trade in DC, passed Fugitive Slave Act of 1850, stringent law.  
ii. 2 questions presented:

1. Jurisdiction: Does diversity jurisdiction allow federal court to hear suit by blacks – i.e. could a state, by granting citizenship, require that blacks get the benefits of being a citizen of the US? 
a. Holding: No.  Tawney looks at the condition of blacks at the time of ratification.  Since even in free states they were oppressed (no intermarriage!) clearly constitutional language couldn’t have included blacks.
b. BUT clause is about “citizens of different states” federal citizenship isn’t at issue (non-textualism) [Tawney concedes that blacks can be state citizens]
i. Citizen of a state in a federal sense.
c. ALSO citizenship is a bundle of rights; many citizens aren’t equal (i.e. women couldn’t vote); and ability-to-sue in federal court is low-level privilege.
2. Missouri Compromise: When Scott entered territory above 36º, 30’ did he became free since no slavery existed there?

a. Holding: Not free because Missouri Compromise unconstitutional. No federal power to ban slavery in new territories – why? 
i. Territories aren’t colonies; they are inchoate states and can’t interfere with settlers’ rights.  

ii. Can’t bar Southerners from moving into territories with their “property”
iii. Dissent: otherwise you are effectively barring those who find slavery noxious.  Takes pragmatic approach of dividing territory
iii. Note: given that court had no jurisdiction Court shouldn’t have answered MC question.  But Tawney was telling Congress that territorial compromise won’t work long-term and they needed to take another approach.
1. Tawney took a judicial supremacist approach here.  Separation of powers problem: who should decide contentious issues?  Court cannot enforce, but can show leadership, start the debate.  

2. Concern about schizmogenesis –mutual more extreme-making.

3. Departmental: Maybe ever branch is obligated to try to fix problem if it comes into its purview.
e. Lincoln and Secession
i. Farber vs. Posner: Farber is centered on the question of the rule of law and Posner is far more pragmatic.
ii. After Lincoln comes into office SC succeeds.  While Congress isn’t in session Lincoln suspends habeas corpus, blockades Southern ports, closes the mails, expands the military, and borrows money.
iii. Lincoln has pragmatic view of his duty, not focused on constitutionality: “Are all the laws but one to go unexecuted and the government itself go to pieces lest that one be violated?”

iv. Federalism Issue: is succession constitutional?  Even if it isn’t can federal government resist with force? (Buchanan says no).
v. Ex Parte Merryman: Tawney says cannot suspend habeas corpus without Congressional approval. (Fundamental right).
vi. Prize Cases – Was Southern Blockade constitutional?  Yes, despite SOP, there was already war, Lincoln did what was necessary (and Congressional ratification is evidence that it was necessary).
1. Dissent:  Congress must declare war before it is one and before the President has wartime power to confiscate property.

2. Can Congress acquiesce to SOP violation?
vii. Emancipation proclamation 1863: is this constitutional?  He doesn’t free slaves in union states.  Justified by military rationale (freed slaves can enter the Union army) but weak argument.  SOP – Congress approves action after the fact.

1. No compensation (as required by eminent domain) not by arguing that slaves not  property but idea of military necessity

VI. Reconstruction
a. Thirteenth Amendment – abolished slavery, ratified shortly after War
b. But Black Codes were adopted in Southern states to oppress blacks = restrained economic rights (i.e. specific performance on labor contracts)
c. Civil Rights Act of 1866: Protects ‘civil’ rights, not ‘political’ rights.  No black suffrage only civil rights: contract, file law suits, protection of property.  

d. Re-empowerment of Southern Governments: White Southerners needed to take a loyalty oath; when 10% of 1860 voting population are loyal then can form new government.  
i. If secession was null and void how can Congress not seat representatives?  

e. Johnson:

i. Saw reconstruction as about changing the class structure of the South (so those with >$20K of property have to swear loyalty) also expansion of executive power since Johnson responsible for amnesty
ii. Increase in amnesty ( less land for Freedman’s Bureau to redistribute.
iii. Johnson vetoes funding of Freedman’s Bureau; concern about creating dependency among freed slaves - free market will protect rights(!) 
f. Fourteenth Amendment, 1868

i. Dispute about legitimacy: 39th Congress excluded representatives from former confederacy.  So 14th amendment passed by 2/3 of a Congress that excluded political opponents and ratified by state governments that were forced to ratify to be allowed back into Congress
1. Does this illegitimacy lead to narrow reading or do we argue for broad meaning since stakes were high enough for revolution (less concerned with consent of defeated)?
2. Court ignores legitimacy issues, reads it as a regular amendment – dismissed Georgia v. Stanton (1867) saying this is a political question about sovereignty rights, not private rights. 
a. Reconstruction Act required black male suffrage as a condition of reentry. SOP.  Forcing southern states to go further than Northern ones.
ii. Meaning of 14th Amendment: 

1. Implementing Civil Rights Act (i.e. not granting political rights) vs. broader mandate(i.e. inequity in education)
2. Fundamental change in federalism balance of power – gave national government vast new power over the states

g. 1868-1871 – Massive period of Klan Violence reacting to success of reconstruction at creating bi-racial political institutions.

h. Court curtails reconstruction (see cases below)

VII. Reconstruction Cases

a. Slaughter-house Cases, 1873: SDP case, butchers sued to invalidate law that required them to use one central slaughter-house.  Law upheld!

i. Were reconstruction amendments only about slavery OR was slavery an issue of the problem of free labor, lack of economic rights? 

ii. Neutralized the privileges and immunities clause of the 14A. 
iii. Is regulation w/i state’s power? Court says Yes.

iv. Does 14A restrict this power?  No.  But leaves door open for due process challenges if the facts change.

v. First decision evaluating the 14th amendment

b. Strauder v. West Virginia (1880): court reverses murder conviction where black defendant was convicted by a jury which – by statute – excluded blacks 
i. Early 14th amendment case, race case.  Stretches 14A to political right, construes amendment liberally.

ii. Discrimination against “Celtic Irishmen” is inconsistent with 14A,  EP, color-blindness.

iii. Outlaws de jure discrimination, while still allowing de facto discrimination based on literacy tests, poll taxes, etc.  

1. There may be a difference, however, because it is “costlier” to have poll tax – poor whites are also excluded.

iv. Dissent: 14A protects civil rights, not political ones!
c. The Civil Rights Cases, 1883: Can Congress enact the Civil Rights Act of 1875 outlawing race discrimination in public accommodations per its enforcement power in §2 of 13A or §5 of 14A?  NO!

i. §2 of 13A: Legislation can be corrective, but has to deal with badges of slavery. Rights needed ensure no involuntary servitude are contract rights to ensure free labor, not social rights (cf traveling salesman).

ii. §5 of 14A: 14A says “no state shall,” doesn’t address private actors NOR does it address state inaction, only state action.  Can only have corrective, not direct legislation.

1. Dissent: this is about quasi-public entities (i.e. hotels) so state inaction is tantamount to action given context of regulation 

iii. State common law held that denying anyone public facilities was unlawful, so Ps had state law remedy. Federalism.  

iv. Lynching is the unwritten repercussion of this case; by requiring state action cannot get to “private” lynching (cops were actually complicit)

v. After this case, you have to proceed under the 13A, not 14A if you’re dealing with direct legislation as opposed to corrective.
1. See Jones v. Alfred Mayor: upheld Congressional law banning refusal to have commercial dealings with black person based on §2 of 13A.  Can see this as more-than-remedial.
d. Plessy v. Ferguson, 1896: upheld LA statute requiring railroad to have separate cars for blacks and whites as not violating 13A or 14A.  
i. Plessy Advances 3 arguments:

1. P was deprived of the property right of whiteness since he “looked white” and was octoroon.  Court quickly rejects this theory, no right to “pass” as something you’re actually not!

2. Violates 13A “badges of slavery.”  Court says no, this isn’t slavery, doesn’t destroy the legal equality of the races
a. Harlen’s dissent: statute says blacks are inferior; created to keep blacks away from whites, not opposite. 
3. Violates 14A, see Strauder.  Court says no, 14A wasn’t designed to affect social rights, this isn’t political issue.
ii. Black, especially wealthy blacks, saw this as a dignitary issue, class issue: equal would be a black ladies’ cars, black first class, etc.

iii. Did Plessy lead to segregation or was Jim Crow a natural outgrowth of the withdrawal of federal troops from the South in 1887 (Redemption)?  Should Court have taken leadership role?  SOP issue.  
e. Note: the Strauder and Plessy Courts use language of anti-subordination AND color-blindness.  Cases don’t clearly illuminate originalist approach to 14A.

f. Giles v. Harris, 1903: voting board refuse to register black man; Giles argued that this circumvented 15th amendment.  
i. Not in casebook, not in canon!  

ii. Court says it can’t reach political action, this isn’t a legal question
iii. States are taking black voting rights away; Congress is acquiescing; Court says voting rights enforcement is Congress’ job (but they wont commit federal troops); Court is impotent.  SOP!

1. But coalitions (poor whites + blacks) could have formed, certainly won’t happen if court abstains.  

2. Also Congress says Courts should handle this.

iv. “15th amendment suspended in fact” – Harpers
VIII. Women and Minorities in Reconstruction Era

a. Treaty of Guadalupe-Hidalgo (1848): annexes California, New Mexico, Arizona, etc from Mexico which has different (better) racial politics.

i. Treaty ensures that Mexican citizens (race-neutral) can become U.S. citizens, but what matters is state citizenship and that’s not protected

b. American Indians: Elk v. Wilkins (1884), p. 256, assimilated Indian brings 15A suit to be allowed to register to vote.  Court says no right to vote, never naturalized; he surrendered his tribal affiliation but U.S. didn’t accept.
i. Dissent: constitutional language of “Indians not taxed” but Elk was taxed, he is one of the Indians who is a citizen
c. Women: unsuccessfully tried to use 14A to argue for enfranchisement.  Idea of wardship, women represented by their husbands/fathers.  
d. Mormons, Reynolds v. United States: Court holds that anti-bigamy statutes doesn’t violate Free Exercise by viewing polygamy as Asiatic and barbaric. 
e. Puerto Rico: Downes v. Bidwell: holds that PR is territory, not state, 
i. We have to be able to annex territory and also resist incorporating “foreigners and their habits” into the US.

ii. Distinguished Dred Scott, by saying there are natural rights (for everyone) and artificial rights (necessary for political system) and those in territories don’t get the latter.
f. Chinese Exclusion Case (1889): Chinese citizen laboring in Y.S. visited China, not allowed re-entry.  Does this violate U.S.-China treaties? 
i. Court says it doesn’t enforce promises with other nations, SOP
ii. Government can exclude non-citizens, especially those non-assimilable foreigners [likely true since 95% male].
iii. Similar to Harlen in Plessy describing Chinese as the most alien, as a way to raise-up position of blacks. 
IX. Progressive Era Cases

a. Lochner v. New York, 1905. State legislation set max for bakers at 60 hrs/wk.
i. Court says law violates due process clause of 14th amendment.  
ii. Is it within police power for states to interfere with private contract in this way?  Court says NO, not appropriate health legislation, it doesn’t make the bread healthier. This is actually labor legislation (pretext)!
1. Harlen Dissent: there is a reasonable empirical basis that it’s a health statute, shouldn’t second-guess legislature.
2. Holmes’ dissent: defer to legislature when don’t know whether this is health-based legislation.  SOP.  As in Giles Holmes thinks majorities will win out; Courts are powerless.  
iii. There may be market inefficiencies here that the Court ignores.
iv. Case lays out concept of substantive due process (SDP).  

v. Restrictive view of police power.
b. Muller v. Oregon, 1908: Upheld state statute with 10hr max workday for women in factories/laundries. Rationale: special state interest in mothers and procreation.
c. During progressive era there was lots of legislation.  Court struck down 200 statutes/regs mostly under DP clause of 14th amendment but let stand most laws appearing to protect public health/safety/morals.  More likely to uphold max hours than min. wages!
X. Commerce Clause Cases and National Regulation in Progressive Era: 1866-1934

a. Almost anything regarding railroads = within Congress’s power; category #2, instrumentalities of interstate commerce.
b. Consider: 
i. Subject of regulation vs. purpose of regulation (pretext concern)
ii. Inherently dangerous vs. harmless goods

iii. Commerce vs. Manufacture

iv. Direct vs. Indirect effects on interstate commerce

v. Items in the flow vs. items not in the flow

c. Champion v. Ames, 1903.  Court upholds ban on interstate lottery tickets.  Looks at subject of Congress’ action, ignores moral-regulation purpose.  SOP Concern about race-to-the-bottom, each state’s legislation made ineffective by interstate purchases. 
i. Analyzed per category #1 things being moved in interstate commerce.  
ii. Dissent:  Lottery tickets aren’t commerce! They are just a contract, like life insurance.
d. Hammer v. Dagenhart, 1918: Strikes down Congressional legislation prohibiting interstate transport of goods produced by child labor.  SOP
i. Rationale: goods themselves are harmless; this infringes on state’s police; Congress cannot stop unfair competition.  
ii. Analyzed per category #3 ‘directly affect’ interstate commerce – since child labor has an indirect effect.
1. Not letting Congress use jurisdictional hook to make it “thing in commerce”
iii. Dissent: methods are regulating commerce, indirect effects irrelevant 

iv. Need child labor law because state-level laws won’t be effective

1. overruled by Darby! 

e. McCray v. US: Upheld federal taxes on yellow margarine that was 40x more than tax on white margarine, even though this is seemingly local.
f. Treaty Power, Missouri v. Holland: Does US-Canada migratory bird treaty interferes with Missouri’s 10th amendment rights? No.  

i. Unclear if reached this result because treaty power competes with state’s powers or if treaty power is summarily supreme.

g. Sixteenth Amendment – taxation

h. Seventeenth amendment: altered system of federalism by allowing for direct election of Senators; previously Senators has been chosen by state legislature.  
i. Eighteenth amendment: prohibition; bold assertion of national authority

j. Nineteenth amendment, 1920: women’s franchise; state based on individuals not households.

i. Adkins v. Children’s Hospital, 1923: Court invalidates DC law requiring that women (not men) get minimum wage.  SDP.
1. Restraint on freedom of contract + differential treatment of women.  

ii. Most courts limited 19th amendment to right-to-vote.

XI. The New Deal Period

a. Nebbia v. NY: State agency set minimum retail prices for milk to eliminate destructive competition.  Court upholds regulation against SDP challenge.  

i. Court says the law has a rational basis, in public interest

ii. Dissent: court must determine if law is reasonably related to NY’s goals. SOP.
b. Home Building & Loan v. Blaisdell [MN Mortgage Moratorium Case]: law authorized court to extend period during which defaulter can redeem property.  
i. Court upholds debtor relief measure.  Cardozo argues that the 14A changed the nature of the Contracts Clause = evolving view of con’n.
1. legislation helped creditors too, not clearly redistributive

ii. Dissent: originalist view, this is paradigm case of contract clause 
c. Perry v. United States, Gold Clause Case, Substantive Due Process, SDP
i. Court upholds, believes that feds are going beyond their powers, but due to federal sovereign immunity they are untouchable.
d. Railroad Retirement Board v. Alton RR (1935): overturns RR Retirement Act setting compulsory retirement age + pension because security of retired workers isn’t an issue of interstate commerce. Commerce Clause & SDP case.

i. Gov’t: older workers are inefficient, wanted them to retire, but this is belied by fact that pension extended to already-retired workers.  

ii. Court wants close connection between means and ends to ensure the state purpose is the actual purpose and not mere pretext to create jobs.  

1. Statute is overbroad; note how court wants tailoring.

iii. Dissent: RRs are already doing this.

e. A.L.A. Schechter Poultry Corp. v. US (1935): Hughes overturns NIRA, claiming that the poultry had finished its interstate journey and was a wholly local matter at the point the regulation of labor took effect.  Unanimous decision
i. Rationale: this is clearly indirect! If this was direct control, government could regulate anything. “Know it when we see it.” A big indirect effect cannot become direct. Magnitude is irrelevant.
ii. Hard to know when something leaves the stream of interstate commerce, comes to rest, after which it is a local issue.

iii. Concurrence: to find directness here is to find it anywhere, line-drawing concern.

iv. Context: country realized that NIRA wasn’t working, Congress was letting it expire, but Court expedited its hearings so it could weigh in since this was a centerpiece of New Deal legislation.
f. U.S. v. Butler, 1936: overturns Agricultural Adjustment Act, which gave $ to farmers who’d reduce their planted acreage as invalid use of spending power
i. Held: Congress can tax, but its taxation has to be genuine revenue raising measure rather than a regulatory measure in disguise.

ii. Hamilton’s view: spending for “general welfare” is a separate, distinct power.  Court agrees! 

1. Cf. Madison: “general welfare” clause gives no new power

iii. This is coercive because price of refusal is loss of benefits.  

iv. Case is important for adopting Hamilton’s view, even though it doesn’t uphold Act based on “distinct powers” 

v. Dissent: Court shouldn’t intervene and Congress could levy a tax on agricultural products, why is spending different. SOP. 

vi. Commerce clause (categorical approach: agriculture, minimum and manufacturing were seen as predominately local issues, unlikely to have direct affect on interstate commerce) and spending power case.
g. Carter v. Carter Coal Co., Commerce clause, Court overturns Bituminous Coal Conservation Act establishing coal boards.

i. Like Schechter, but at the beginning of the process (before the flow since digging coal) instead of the end – it is therefore not interstate commerce and not directly affecting it.
ii. Dissent: direct and indirect aren’t helpful adjectives.
h. Morehead v. Tipaldo, overturned a women’s minimum wage law on the authority of Adkins. [5-4 and Roberts says he would have overturned]. SDP.
i. Historical context: 

i. Above cases are during FDR’s 1st term.  
ii. Nov. 1936 FDR re-elected in landslide

iii. Feb. 1937, FDR submits his court-packing plan to Congress
iv. Then Court withdraws from intervention against economic regulation
j. West Coast Hotel Co. v. Parrish, Upholds minimum wage law for women.   
i. Overrules Adkins. 
ii. Court stresses the non-absoluteness of Substantive Due Process (SDP) over freedom of contract
iii. Protection of women is legitimate state interest; liberty prioritized over contract.  
iv. End of Lochner laissez-faire line of cases, recognizes “fundamentally false factual assumptions about the capacity of a relatively unregulated market to satisfy minimal levels of human welfare” (Casey).
k. NLRB v. Jones & Laughlin Steel Corp (1937): broad view of the commerce clause. Held:  Hughes upholds the NLRB because labor strife in such a national industry will direct affect interstate commerce. Category #3. 
i. Good lawyering (internalist): findings, test case of large nationally integrated ships interstate, owns coal mines & RRs, steel corporation.
ii. Court trusts NLRB (presumption of constitutionality) to make case by case analysis of whether interstate commerce is affected.  Assuming NLRB won’t be influenced by Congress’ overreaching
1. In fact NLRB generally presumed coverage, rarely “too local” 
iii. Indirect/direct distinction is falling away, and magnitude of effects are becoming a factor!!!  Introduces “substantial effects” test.
l. NLRB v. Friedman-Marks Clothing Co.: upheld NLRB against small VA clothing manufacturer whose buys and sells from other states.
m. United States v. Darby, 1941: Upheld FLSA which regulated wages and hours of all workers even as applied to generally intrastate producer. Commerce.
i. Court says that they won’t look into Congress’ motive/purpose.  (reminiscent of Champion).
1. Moves away from case-by-case analysis 
ii. Concern about race-to-the-bottom
iii. Open question: does this mean Congress can regulate for noneconomic reasons OR that the Court (SOP) won’t smoke out true motivation?
iv. Overturns Hammer v. Dagenhart (indirect/direct affects test) and limits Carter Coal.
v. 10th Amendment is a truism 
n. Wickard v. Filburn, 1942– upholds Agricultural Adjustment Act, commerce
i. Most extreme New Deal case: Growing agriculture for own consumption affects IC (reduces your demand) so not entirely local!  
ii. Recognizes aggregate effects; recognizes activity being regulated isn’t economic.
o. United States v. Carolene Products Co., 1938: Upheld constitutionality of Act prohibiting IC shipment of filled milk.  Court defers to Congress.  
i. Commerce: Congress can prohibit shipment of filled milk

ii. Under traditional SDP, Court would argue that Act is clearly under-inclusive to regulate adulterated food.  
iii. New Test: rational basis analysis for economic legislation.  Don’t have to correct all similar evils at same time.
iv. So has SDP lost all its teeth, any basis for review?  No, SEE FN 4!  Court may have more searching inquiry when analyzing:

1. Legislation restricting political processes, making it harder to succeed in opposing legislation (e.g. voting, political orgs)

2. Legislation that discriminates against religious, racial, etc. minorities (“discrete and insular minorities) ( modern EP law.  
p. Williamson v. Lee Optical Co, 1955: Upheld law barring opticians from fitting lenses without a prescription from optometrist based on minimum rationality.

i. Ex. of successful lobbying getting upheld based on Carolene Products.  
XII. Perspectives on the New Deal
a. Traditional View (externalist): bad Lochner Court used laissez faire to prevent FDR from centralizing economic regulation and planning.  Court-packing threat caused Court to succumb to political pressure and supported FDR.

i. “shift in time that saved nine”

ii. Modern version (after discovery that vote upholding West Coast Hotel occurred before court-packing scheme): reacting to FDR’s overwhelming electoral win.

b. Cushman’s view (internalist): Can use legal analysis of precedent to explain change in court; FDR started crafting better legislation, Court responded.  
c. Ackerman: Court largely determines if constitutional revolution will be codified in Article 5; if Court strikes down acts ( amendment.
i. Constitution is amendable not just through Article V, but through these major moments in history as well
ii. Court shifted New Deal policies; tug-of-war keeps us centered; 

d. Realist approach (Malamud) – Stresses Court’s understanding of whether it can trust the legislature as co-equal constitutional actors.  At some point, justices give up the battle when they realize that they are going to lose.
e. Race in the New Deal: not that radical, many policies included exemptions for agricultural and domestic laborers.  So it does nothing to help blacks.
f. Gender: The model of the deserving poor that came about in the New Deal were people like retired male workers, breadwinners, not women.
XIII. War Revisited
a.  Japanese Internment
i. Pre-Pearl harbor anti-Japanese sentiment: Issei (initial immigrants, compare to Nisei their children) couldn’t become citizens until 1952 and post-1924 Japanese were barred from immigrating.  1913: Court upholds Alien Land Law, rationale that only those eligible for citizenship could own land.
ii. Executive Order 1066 (ratified by Congress) is 3mths after Pearl Harbor: Created military areas from which people can be excluded (doesn’t set up internment)
iii. Curfews in those areas upheld in Hirabayashi based on emergency 
iv. War Relocation Authority (WRA) set up internment camps to sort loyal from disloyal (local still couldn’t return to “exclusion zones” but can leave camps).
1. Relocation centers were designed as temporary locations.  There you could sort out the loyal from the disloyal and then allow the loyal to go elsewhere, and the disloyal would stay interned.

v. Endo: someone who was designated loyal was interned anyway.  Court strikes down the continued internment of loyal Japanese.  Not a constitutional case, based instead on idea that this was beyond power delegated to WRA (but president totally knew!!).  Can see this as a lecture to political branches (SOP).
vi. Korematsu – created strict scrutiny in analyzing law curtailing the civil right of a racial group but upheld law based on public necessity
1. Challenge to exclusion

2. Majority characterizes this as not about racial animus!

a. Dissent points to treatment of Germans to disagree.

3. Upholds power of Congress/President to defer to militate
4. Frankfurter (Concurrence):  War powers are extensive, need to defer, can’t create a sphere of governmental activity where the Court has no voice and the Constitution can’t apply. So we have to pick a level of deference (high) and use it.
5. Note: none of the 3 cases analyze whether internment is permissible.

a. Roberts (Korematsu dissent) takes issue with that, says cannot look at exclusion in isolation.  Need to also consider interment.  
6. Jackson (Dissent):  We shouldn’t/can’t evaluate military decisions for constitutionality, need to defer, Court shouldn’t rubber stamp action that it cannot evaluate. (but note this is a dissent since he thinks this is guilt by ancestry).
vii. Open question as to law regarding deference to military necessity.

b. Korean War: Steel Seizure Case - scope of executive power
i. Context: Taft-Hartley Act passed to curb union’s power, including emergency provision where court can enjoin strike for 80 days. Steelworkers Union threatened nationwide strike.  President doesn’t use emergency provision, seizes and operates the mills (more generous to workers) since steel production vital to war effort.

ii. Youngstown Sheet & Tube Co. v. Sawyer [Steel Seizure Case]: Majority: Congress can “take” property by eminent domain, but the president has no such implicit power (commander in chief’s power is limited, and no other constitutional/statutory) – formalistic approach.

iii. Jackson’s concurrence (very influential!): He’s concerned about the overstepping power of modern presidency (bully pulpit) but also says you can’t be so formalistic and still have a functional executive.  He lays out 3 categories of presidential action dependent of actions of Congress:
1. pursuant to express or implied Congressional authorization – executive has clear power to act
2. In absence of congressional grant – twilight zone ( Court should defer to political process, stay out of it.
3. In opposition to express/implied will of Congress – no power [Jackson says this is this case because of T-H act].
XIV. Civil Rights in Mid-Century 
a. Selective Incorporation – original bill or rights protected individual rights against central federal government, not against states.  But through process of selective incorporation (championed by Brennan) said that if part of the BOR is “fundamental” then it is enforceable against the stated per the 14A.
i. Ended up being similar to Black’s total incorporation.  Only 2A, 3A, 5A grand jury and 7A civil juries don’t apply to the states.

ii. Important federalism question, allows SCOUTS to “weigh in” on general conversations about liberty (much happens on state level).

b. State Action, Revisited

i. Shelley v. Kramer, racially-restrictive covenants
1. Surprising result: state actions defined as using state courts to enforce private property agreements so barred by 14A EP.
2. Anomalous case – doesn’t establish the principle that Court enforcement of private contracts is state action

3. NOTE: DOJ  amicus supported refusing to enforce covenants (anti-Communist effort, race politics in the developing world)

c. School Desegregation in the Courts

i. Sweatt v. Painter (1950): hastily established law school for black student cannot provide an education equal to that offered by UT.

ii. McLaurin v. Oklahoma State Regents (1950): State University can’t segregate black graduate student in classroom, library, etc. since that “impairs ability to study, to exchange views with other students.”  

1. There wouldn’t be a 14A violation if students chose to segregate, but state cannot impose it [civil rights cases].

iii. Bolling v. Sharpe (1954 – same day as Brown):  Court held that DP clause of 5A prohibited racial segregation in D.C. schools.
1. Discrimination is so unjustifiable here as to be a violation of liberty component of DP.
2. Reverse incorporation – but clearly this wasn’t the original idea at time of founding.  
iv. Brown v. Board of Education (1954): racial segregation in public schools violates EP clause of 14A.
1. Court doesn’t overturn Plessy (doesn’t say segregation is always wrong), instead points to social science research to say cannot be equal due to stigmatization (avoid moral stance). Court as a mechanism for social change: 

a. SOP - Can argue that this was protecting minorities OR enforcing majority political will that was deadlocked by white-Southern-contingent.
b. Did Court step in when states/Congress would have enacted Did this slow Congress out by 
2. Parties brief on original meaning of 14A but court simply says that 14A doesn’t resolve the issue.
3. Importance of unanimity!
v. Brown II (1955): court provides remedy
1. Remand to local school boards to come up with desegregation plans based on local conditions, oversight by district courts. 

2. Lower courts told to use “equitable principles.”  Equity is defined as “practical flexibility, “reconciling public and private needs.”  “With all deliberate speed.”
a. School district has burden of explaining delay

b. school districts often chose slow voluntary (not mandatory) measures.

3. right to be free of discrimination severed from remedy, court lost moral authority

4. Led to practice of “massive resistance” by the South to preserve and entrench segregation.
vi. Cooper v. Aaron, (BB, 1958): Arkansas governor sent troops to stop desegregation of Little Rock School District arguing that State power can nullify federal law.  federalism
1. Court says federal judiciary supreme in constitutional interpretation (cf. Giles where Court says cant enforce the law). 
2. Court can’t invent a remedy, no control of US army. SOP.
vii. Green v. New Kent County School Board (1968): Held that school district cannot employ freedom-of-choice (FOC) plan whose effect was to perpetuate traditional segregation.  Furthest case.
1. Integration is the ultimate end, free choice isn’t good enough

2. Says need to move from dual school systems with racially identifiable schools to one that is unitary (unclear what that is).
3. Arguably this extends Brown since outlawing school desegregation based on private decisions. 

4. Why didn’t FOC plans work?  Choice is constrained by black parent’s fear of the kids’ safety; white parents don’t want to send kids to inferior (since separate was never equal) schools.

viii. Swann v. Charlotte-Mecklenburg: Court approved broad discretion for district court to fashion desegregation remedy
1. Can use proportionality as desegregation target (9-38% blacks)

2. Bussing is ok! (bused blacks in grades 1-4; whites grades 5-6)
3. One-race schools aren’t proof of segregation (not dual system)!

4. Points to court’s broad equitable powers (think of 14A §5).

5. Recognize that non-compliance is less blatant here. 

ix. Keyes v. Denver School District: District-wide desegregation plan ok even if only one part of district suffered from de jure segregation.

1. Any intentional discrimination makes prima-facie case, then burden shifts to school district to prove other schools aren’t the result of de jure segregation.

2. Limits holding to de jure – not de facto – segregation.
a. This distinction benefits Northern states!

b. Powell (concurrence) says we should obliterate distinction, EP right to have integrated school system, but bussing isn’t constitutionally required.
x. Milliken v. Bradley (1974), turning-point case, first-time Court overturned desegregation decree as going too far.  
1. Detroit was predominately black, surrounding suburban districts mostly white.  
2. Inter-district remedies are an invasion of local control; punishing those that weren’t constitutional violators.

a. “The nature of the violation determines the scope of the remedy”

3. Marshall’s dissent: emphasizes how state action contributes to disparity in racial makeup of city and suburbs.
xi. Pasadena City BOE v. Spangler:  once racially-neutral pattern of attendance is established district doesn’t have to increase bussing to compensate for demographic change (back to idea of private choice).
xii. BOE of Oklahoma City v. Dowell: emphasized that federal supervision is a temporary measure, just till vestiges of de jure segregation are eliminated as far as practicable (look to staff, extra-currics, etc.)
xiii. Freeman v. Pitts: dual school system ( unitary, but segregation reinstates based on changing non-governmental residential patterns “white flight.” 

1. No constitutional implications where re-segregation is product of private choices, not state actions!

2. Concern only about eliminating vestiges of prior de jure system.

xiv. Missouri v. Jenkins: lower court cannot base plan on goal of attracting white students from outside the district by capital improvement and magnet plan program.  
1. Improving quality of schools isn’t purpose of EP.

2. This is just an indirect way around Milliken. 

xv. US v. Fordice, higher education. Mississippi college system had 5 white and 3 black universities.
1. Universities have an affirmative-duty to eliminate racial segregation so long as it is traceable to prior dual system and still has segregative effects – though college students can choose which university to attend that choice is constrained.  

2. State’s burden to prove it dismantled prior de jure segregation.
d. 1960s Congressional Innovations (and the Court’s Response)

i. Commerce Clause – reaffirm expansion of CC

1. Civil Rights Act passed based on Commerce Clause (even though this took away the entire moral basis for the argument). Act prohibited segregation in public accommodations if operations affect commerce.  2 test cases: 

2. Heart of Atlanta Motel v. US (1964), 75% of motel’s guests were out-of-staters, readily accessible to interstate highways, national advertising.

a. Court upholds Act.  Points to travel guides for blacks to show travel burdens of segregation.  Fact that legislating against moral wrongs (purpose) doesn’t make Act less valid.

b. This is category #1, channels of IC.

3. Katzenbach v. McClung (1964), Ollie’s BBQ (seen as opposite of interstate business) family-owned restaurant ½ mile from interstate, half of meat purchased from out-of-state.

a. Court upholds Act: “Diminutive spending springing from refusal to serve negroes has close connection to IC.” 

4. Concurring opinions imply that Congress could have enacted legislation prohibiting discrimination in privately owned accommodations under §5.
ii. Bell v. MD (1964) – sit-in convictions case for trespass.  Court ducks the issue and explains (bizarrely) that convictions disappear as a matter of state law.  Dissent says we should deal with this issue forthrightly and say that this is state action and therefore overturn the convictions.
iii. Fourteenth Amendment §5 – Congress doesn’t use this power from 1875-1957
1. Lassiter (1959) –says there is nothing intrinsically unconstitutional for literacy requirements for voting if applied to members of all races [passes rational basis, literacy ( more informed electorate]. 
a. Left room for finding that literacy tests can be applied in discriminatory fashion.

2. Voting Rights Act of 1965 provides remedies for voting discrimination where it exists on a pervasive scale
3. South Carolina v. Katzenbach (1966), Court upholds Act’s bans literacy tests (despite Lassiter) given that such tests have been used with purpose of disenfranchising blacks.

a. Per §2 of 15th Amendment Congress has “full remedial power to effectuate the constitutional prohibition against racial discrimination in voting.”
4. Katzenbach v. Morgan (1966), Court upholds provision of Act that said that those who went to school in Puerto Rico cannot be denied right to vote based on English literacy. 
a. QP: Can Congress prohibit state law, per §5 of 14A, if court wouldn’t find 14A EP violation? YES.  Broad positive grant of legislative power. Federalism.
i. Assuming that Lassiter controls, and NY Puerto Rican couldn’t challenge NY law after Lassiter.
b. Alternate controversial SOP theory: Congress’ interprets 14A to outlaw literacy and enacts statute based on this understanding (whatever branch has issue gets to decide its constitutionality).  

c. One-way ratchet – Congress can only enact statutes that add to the Court’s ban against states. 

i. BUT can we always tell what laws help minorities (i.e. Thomas re affirmative action)?
ii. NOTE: Congress never legislated based on this.
d. Co-equal constitutional actor: “enough that we can perceive a basis upon which Congress might have resolved the conflict as it did.”
e. Federal law analyzed under rational basis – reform may take one step at a time.

XV. Race Classifications

a. Levels of Scrutiny

i. Rationality Review: Rational connection to legitimate governmental purpose

ii. Intermediate scrutiny: Substantial connection to important governmental purpose

iii. Strict Scrutiny: Narrowly tailored to address compelling governmental interest.

b. Loving v. Virginia – Origin of Strict scrutiny doctrine for racial classifications under the EPC.  Court invalidates VA’s anti-miscegenation statute.

i. Court looks to Equal Protection Clause and says that miscegenation statute doesn’t survive strict scrutiny, fact that statute applies equally to blacks and whites doesn’t save it. 
1. Statute promotes white supremacy! (anti-subordination)
ii. Court avoids historical understanding of 14A.

iii. Also points to DPC and says this is a deprivation of vital personal right (freedom to marry).

c. Post-Loving squibs

i. McLaughlin – court invalidates statute punishing interracial cohabitation more severely than cohabitation by those of the same race

ii. Anderson – invalidate statute requiring listing of candidates’ race in ballots

iii. Lee v. Washington – can still allow desegregation in prison for security and discipline reasons
d. Hernandez v. Texas: Mexican-Americans were excluded from defendant’s jury, conviction overturned.
i. Court looks to whether “Mexicans” were a class distinct from whites (looks to segregated toilets) – status hierarchy.
ii. Assumption of discrimination where no Mexican jury member in 25 years.
e. Palmore v. Sidoti: Court invalidated state court’s decision to give custody to father per best interest of the child because white mother’s remarriage to a black man will [given racist society] make child suffer social stigmatization.
i. Suspicion that state court is endorsing existing racial hierarchy, punishing white mom for intermarrying.  

f. Yick Wo v. Hopkins- laundry permits were given to none of the 200 Chinese applicants.  Court says that while law is fair on its face it is applied unequally.

g. Ho Ah Kow v. Nunan – rule requiring prisoners hair to be cut short disgraced Chinese national who had his braid cut.  Court sustains damages action since purpose of ordinance was clearly intended against the Chinese. 
h. Gatson County v. US – can county use literacy test that disproportionally disenfranchised blacks – Court says no because of transferred de jure discrimination: blacks were educated in inequitable segregated schools.
i. Washington v. Davis: Court declined to read “disparate impact” standard into the 14A!
i. Blacks failed test to become D.C. cop and argued that tests disproportionately excluded minorities and wasn’t related to job.  

ii. Need purpose or intent to discriminate (either in creation or application of statute, see Yick Wo), disparate impact may help prove this.
iii. Cf. Griggs, where Court said disparate impact can be used to make prima facie case of employment discrimination for Title VII claims.

iv. Danger of extending Griggs: fear of potential breadth of disparate impact standard, especially as race intersects with class!!

j. Massachusetts v. Feeney: Sex Discrimination case where preference for veterans excluded women from upper levels of MA employment is upheld.  

i. Court says discriminatory purpose means that decision maker enacted law “at least in part ‘because of’ not merely ‘in spite of’ its adverse affects on an identifiable group.” 
ii. Alternate view of intentional discrimination (Easterbrook): if everything else had been the same but the person’s race/gender had been different would you have made the same decision.

k. Arlington Heights v. Metropolitan Housing Development Corp.: Court held that intent to discriminate only has to be a motivating factor not the primary/sole factor to be unconstitutional and disparate impact [rarely court says] can be used to show motivation. [single-family home zoning].
i. Hunter v. Underwood: has to “motivating” enough that “but for” discrimination statute wouldn’t have been enacted 

ii. Palmer v. Thompson – blacks and whites equally harmed by closure of public pools rather than desegregate.

l. Rogers v. Lodge- statute that was constitutionally enacted for racially-neutral reasons was being maintained for invidious discriminatory purposes
m. Brown v. City of Oneonta (2d Cir., Supp): Court upholds cops roundup of all black men at SUNY when woman is attacked by a black men.  “Questioning every person fitting a general description may well have a disparate impact on small minority groups in town such as Oneota.”
i. Court doesn’t use strict scrutiny.

n. Approaches to Race Classification:

i. Color-blindness vs. Anti-subordination
1. color-blindness being blind to racism and its effects
2. Anti-subordination ensuring that the court’s purpose isn’t racist (also ensure that the social meaning of the decision, appears to continue to subordinate blacks).  
ii. Understandings of Race

1. Status-race – whites supremacy and black inherent inferiority

2. Formal-race – race has no cultural implications (good or bad) 

3. Historical-race – history of subordination
4. Culture-race – African-American culture, community and consciousness
XVI. Affirmative Action
a. City of Richmond v. Croson: Government Contracting, Strict Scrutiny, First case where majority of court applies SS to affirmative action!!!
i. Struck down Richmond City Council provision which required that 30% of public contracts be set aside for minority contractors.
ii. Government interest (remember it has to be compelling)
1. Required city to make specific findings of past discrimination to have AA program (could include “passive participant” discrimination).  “Prima facie case of discrimination.” 
a. Is Court requiring legislature to act as a court (“prima facie” is legal-term)? SOP. Stevens concurrence says as much: courts, not legislature should fashion remedies.
2. Not enough that .67% of contracts went to minority businesses even though Richmond was 50% black, need to prove intent.
a. Need to determine number of qualified minority businesses for this large difference to be relevant. BUT number of qualified folks is based on opportunities.
3. no construction benefit to have more minorities (cf. education)
iii. Narrow tailoring problem: 
1. nationwide contractors qualify (so not tailored to remedying past discrimination in VA)
2. 30% is arbitrary, especially since we don’t know % qualified.
3. Minorities include groups “Inuit” that don’t live in Virginia.  
iv. Court is concern about political majority – here blacks – are using  power to discriminate against whites.
v. City’s plan was based on a federal statute that was upheld BUT city doesn’t have unique §5 remedial power that Congress has. 
1. Deference to Congress, special expertise
b. Metro Broadcasting v. FCC: Congress has broader power over affirmative action than state and local governments [this is OVERTURNED] so upholds FCC’s minority preference policies based on interest in “radio broadcast diversity.”
c. Adarand Constructors v. Pena: Overturns Metro Broadcasting.  Invalidates Small Business Administration program that provides extra compensation for those “socially and economically disadvantaged” (blacks/Latinos presumptively disadvantaged)
i. Case arises under 5A reverse incorporation
ii. Court holds that cannot be a difference between the authority of Congress and the authority of the states since federal power is essentially derivative so cannot be a different power. 
1. “all racial classification, imposed by federal or state government, must be analyzed with strict scrutiny.”
iii. Sidesteps Croson’s discussion of  Congress’ Competence
d. Regents of the University of California v. Bakke (1978)
i. Court strikes down “quota” system in place at UC Davis

ii. Powell, plurality opinion, says that diversity is a compelling interest.

1. points to “Harvard-type” plan of individual assessment; 
2. Unclear level of scrutiny Powell uses (IS or SS)

3. Powell reject interest in remedying societal discrimination because that burdens innocent 3rd parties

iii. Dissenting justices: Analyze affirmative action programs under intermediate scrutiny:

1. But the dissenters don’t say Harvard plan passes IS

2. Constitutional interest in remedying past discrimination 

e. Grutter v. Bollinger [Michigan Law School Case]
i. Court sidesteps issue of which precedent is binding.  Important for who decides – colleges are the constitutionals actors.  SOP!

ii. O’Connor upholds classroom diversity as a compelling interest, but it isn’t Powell’s diversity (i.e. diversity in graduates of elite schools ( military, need diverse National leadership, and white’s exposure to diverse classroom).
1. Deference to universities in determining their own mission – 1st amendment concern.  
a. Assumption of good faith.

iii. Narrow tailoring: program shouldn’t unduly trammel the rights of non-beneficiaries and shouldn’t unduly burden beneficiaries.

1. Past discrimination is relevant to narrow tailoring.   Societal discrimination is why you cannot rely on ordinary admissions process to get any/critical mass of minorities (but cellists are fine). 
2. Moral implications: by closing off the discussion of rectifying discrimination AA becomes utilitarian, blacks are admitted to help whites.
iv. Minorities have a different experience than whites; not about viewpoints (in fact need critical mass to show variety of viewpoints within minority communities).

v. Critical Mass – seems like this is mirroring national racial breakdown which is impermissible after Croson.   BUT could argue that this is just what the pool is like (i.e. less Native Americans) and GPA/LSAT still primary concern.
vi. 25 year hopeful end point (not holding!)
vii. Scalia’s Dissent:

1. School can have more diverse student body by not being elite; clearly AA interest isn’t so compelling – idea that for constitutional purposes something cannot be compelling if it isn’t primary. 

viii. Thomas’ dissent: 

1. Colleges just want “aesthetic” diversity
2. Stigmatization.
3. Need to consider class – race-neutral alternatives.
4. Most schools in MI’s position have chosen elitism not to be the primary goal.  Federalism question of laborites.  

f. Gratz v. Bollinger [Michigan Undergrad Case]

i. Program invalidated, same compelling interest but not narrowly tailored.
ii. Need individual discretion to ensure narrow-tailoring – no single characteristic automatically ensures contribution to diversity.
iii. 20 points given to race or class – so middle-class minorities more likely to be admitted than poor minorities.

g. NOTE: Until Title VI DOE could bring disparate impact case against the use of LSATs and other tests that ( “stereotype threat” (they haven’t though)
XVII. Intermediate Scrutiny: Gender Discrimination

a. Reed v.  Reed (1971) – used minimal rationally review (with teeth it seems) to strike down law preferring men as estate administrators
b. Frontiero v. Richardson (1973)– Court invalidates army policy of servicemen automatically claiming wife as dependant, whereas servicewomen can only claim husband as dependant if she provided > ½ his support.

i. Analyzes under strict scrutiny

ii. Sex as immutable characteristic bearing no relation to ability; Congress determined sex-discrimination is inherently invidious (SOP).
c. Craig v. Boren (1976): majority agreed on IS.

i. So it’s easier to set up gender-based AA than race-based affirmative action since interest only needs to be important
d. SOP – keep in mind that these decisions were occurring against the backdrop of the Equal Rights Amendment.  

e. John Ely, process oriented rational: since women aren’t discrete insular minorities if they don’t protect themselves in the political process its because they don’t choose to.

i. But you could also look to under representation in Congress.
ii. Ely also says affirmative action is fine since majority (whites) are passing programs, obviously they wouldn’t do so if it’d hurt them.
f. MacKinnon: very notion of equality contributes to women’s subordination = using male norm/standard.

g. U.S. v. Virginia [The VMI Case](1996): Court requires VA to admit women.
i. Since outlier women can be accommodated (i.e. separate bathrooms) without fundamentally changing institution so state interest in male-only VMI isn’t “exceedingly persuasive” [NOTE: ratcheting up of language, seems like O’Connor isn’t doing IS].  
1. Court’s concerned that men-only policy is based on stereotypes. 

2. Critical mass language again: Court says enough women could be admitted to produce positive educational experience.

ii. School has an impressive record in producing leaders [so separate cannot be equal, see Sweatt].
iii. Unclear if Court is saying state’s interest in creating citizen-soldiers through adversative method isn’t important or that excluding women isn’t substantially connected to that interest.
h. Tuan Anh Nguyn v. INS: Federal citizenship statute for children born out of wedlock in a foreign country had different rules depending on whether citizenship would be based on mother or father.  Upheld.
i. Government interest: assuring opportunity of parent-child relationship for those becoming citizen exists

ii. Gender distinction is substantially connected - biological difference, not a stereotype!
1. 9-months pregnancy ( no initial point of contact between kid and dad (no opportunity for relationship)

2. Congress can frame interest as just “opportunity” which is less demanding
3. Obligations on fathers are minimal

iii. Dissenters: 

1. Court has to look at the actual purpose under IS
2. There were sex-neutral alternatives here

3. Administrative Convenience isn’t relevant for IS.

4. Stereotype may be true (i.e. empirically supported) and therefore rational BUT still impermissible.

a. This isn’t biology this is culture!

XVIII. Rationality Review with Teeth

a. City of Cleburne, TX v. Cleburne Living Center (1985): Rationality review with teeth.  Mental retardation isn’t a suspect classification.

i. Rejects heightened scrutiny….

1. State has legitimate interest in distinguishing this group that it “immutably different”

2. No process failure – lots of protective legislation passed

3. Slippery slope: age and disability can become suspect classes.

ii. ….but statute fails rational basis.  

1. Based on “private bias” (and fears are vague, undifferentiated) 

2. Law is under-inclusive for regulating crowded building and structures on a flood plain
iii. Note: like women some distinctions are biological, others stereotypical

b. Romer v. Evans: Court invalidates Colorado Amendment barring any city or state agency to allow for protected status based on sexual orientation.
i. Puts gays in solitary class: special disability of having to invalidate amendment just to get local legislation passed.
1. Carolene FN 4 “particularly searching scrutiny of any tinkering of rules of political process that disadvantages certain groups.”

2. Status as a higher order concern than conduct.
ii. Animus indicated by sheer breadth of the law ( no rational relationship. Class legislation for its own sake.
iii. Dissent (Scalia): modest attempt to preserve sexual morals against powerful political minority
XIX. Revisiting 14th Amendment Section 5

a. City of Boerne v. Flores (1997):  RFRA ruled unconstitutional.  
i. Church denied building permit challenged zoning authorities under the Religious Freedom Restoration Act (RFRA).  RFRA (passed in response to Court case) said if neutral law burdens religious exercise government needs to have compelling interest (balancing test).
ii. Need congruence and proportionality between injury to be prevented/remedies and means adopted. Federalism concerns.
1. Congruence: “is law remedying a constitutional violation.”

a. §5: Congress cannot determine what the right is, can only enforce what the court says is a constitutional violation. Remedial not substantive.
i. SOP: Judiciary has power to interpret the Constitution.

ii. Perhaps Congress isn’t institutionally competent to contradict the Court’s constitutionalism 

b. Congress can only remedy state action, and remedy [see Morrison] needs to be at state actor.  
c. Inverse relationship between freedom of Congress to act to prevent/remedy action and freedom of state actors to engage in action. [from later cases]
2. Proportionality: does scope of remedy match violation’s scope 
a. No history of recent religious persecution. 
b. No termination date.
iii. BUT: why can’t judicial review just be a floor of rights-protection; why can’t Congress be more protective [i.e. one-way ratchet]?
b. US v. Morrison §5: VAWA can’t be upheld as exercise of §5 remedial power.
i. Congress cannot reach private action under §5.  
1. No state action here – private criminals (cite Civil Rights Case)
ii. Dissent: state action is in lack of enforcement – inaction – of crimes against women; significant additional requirement that remedy is directed at state actors.  
c. Eleventh Amendment – civil rights laws passed per commerce clause cannot apply to state governments in suits for damages, BUT if law valid per §5 that can abrogate state immunity.  
i. Kimel v. Florida Board of Regents (2000): Age Discrimination Employment Act.  ADEA upheld per commerce clause but can’t be based on §5:
1. Age classifications only rational basis and Congress hasn’t identified pattern of age discrimination by the states
2. So level of scrutiny is a substantive element of the 14A. 
3. Congress cannot subject states to money damages for conduct that doesn’t violate the EP clause.
ii. University of Alabama v. Garrett (2001): Barred ADA suits against Alabama.
1. Summary: “Congress may subject nonconsenting States to suit in federal court when it does so pursuant to a valid exercise of its §5 power. §5 legislation beyond the scope of §1 actual guarantees must exhibit congruence and proportionality.”
2. Congruence: no pattern of irrational state discrimination in employment against disabled 
a. Evidence is insufficient, need court-like findings SOP:
i. anecdotes of discrimination don’t demonstrate whether it had “rational basis”
ii. there isn’t evidence from enough of the states 

iii. Employer may have fired for reason not related to disability (i.e. incompetence)

b. Ignore discrimination at local level (11A doesn’t apply to localities even though they’re state actors per 14A) 
i. important and non-obvious move!
3. Dissent: tons of evidence here; legislatures can draw inferences from anecdotes [SOP], they have access to magnitude of national problem (!!).
iii. Nevada Department of Human Resources v. Hibbs: Upheld FMLA as applied to damages suit against state of Nevada

1. Abrogation of 11th amendment immunity is constitutional because this is a valid §5 law.
a. Congruence: pattern of States as constitutional violators – stereotypical administration of leave benefits.
i. Easier to show §1 violation under IS, so easier to enact §5 prophylactic legislation.
ii. Note: not providing leave is disparate impact type discrimination.
b. Proportionality: across-the-board benefit removes stigma + employees can’t evade leave obligations by hiring men.
i. Outlawing discriminatory leave polices would not be effective remedy cause State could provide no leave at all.
2. FMLA attempts social change, but it functions against background of wage-gap and cultural pref for mothering 
XX. Modern Commerce Clause and Other Federalism
a. Rehnquist Court divides CC cases into 3 categories: 

i. channels of IC

ii. instrumentalities OR person/things in IC [yes instrumentalities vs. channels are unclear but maybe instrumentalities move, like cars]

iii. substantial effects on commerce.

b. US v. Lopez (1995): Court invalidates Gun-Free School Zones Act.  
i. Court analyzes act under 3rd category (substantial effects) and says the activity needs to be “commercial.”
ii. Schools and crime are both traditional matters of state concern

iii. No findings here:  Court says findings not necessary but might have helped figure out Congress’s rationale.
1. BUT Breyer does extensive legwork; Court could have relied on that to determine purpose of statute.

2. Cf. not talking about court-like findings, that’s §5.
iv. Court says they would have given more leeway if Congress has said its purpose wasn’t education
v. Thomas’s dissent: Need to overturn cases, have a revolution to get us back to pre-New-Deal, text-based, understanding of CC.  

vi. Note: this may have been constitutional if Congress used “jurisdictional hook” to only regulate guns that move in IC (per category #2 “things” that move in IC).
vii. Background assumption in CC is deferential stance towards Congress: no specific factual findings; court is required to hypothesize, do post-hoc reasoning 

c. U.S. v. Morrison (2000) Commerce question: 
i. Category#3 case, activity needs to be “economic” and gender-motivated crimes aren’t economic.
ii. No jurisdictional hook to turn this into category#1 people that move, but that isn’t a good fix here since want to affect intra-state violence.

iii. Problem isn’t lack of findings, issue is boundary-setting, can’t follow but-for causal chain to “every attenuated effect upon IC.”  Need to have limit to IC power!

iv. No clear race-to-the-bottom.

v. Leaves open possibility of IC used to legislate aggregate effects of non-economic activity. (p. 27)

vi. Dissent: boundaries aren’t workable, overly formalistic.
d. Taxing and spending:
i. South Dakota v. Dole (1987): upheld Congressional statute that conditioned funds on 21-yr drinking age.  “limits” to spending power:
1. must be in general welfare (but substantial deference on this)

2. states have to accept funding knowingly, no ambiguity
3. cannot be unrelated to federal interest in national project
4. Cannot induce states to violate constitution.  
5. No compulsion.  Court characterizes the 5% of funds as “mild encouragement” and not compulsion. 
a. Cf. commandeering cases where states cannot consent because federal power is so overbearing
ii. Spending power is broadest federal power (since it hasn’t been touched since 1987).  
iii. Spending power is more inherently limited than commerce since Congress needs to come up with the $$.  

1. But unfunded mandates are an open question!
e. The Tenth Amendment
i. National League of Cities v. Usery (1976): invalidates application of federal min. wage to public state/local employees.

1. 1st post-1930s case to invalidate federal statute re federalism 
2. Setting wages is “essential to separate and independent existence.”  Without that state cannot “function effectively in a federal system.”  Seen as based on 10A.
a. Looked at core governmental function

3. Dissent: there is no right to state sovereignty.  
4. Overruled in Garcia.
ii. Garcia v. San Antonio Metropolitan Transit Authority (1985):
1. Overrules Garcia as inconsistent with established principles of federalism and unworkable.
2. Unworkable formalism of what is a traditional “core governmental function.”  Judiciary can’t decide this.
3. Political process as protector of the states (despite 17A)!
a. Kramer says states aren’t protected by modern constitution BUT says states get power through:
i. political parties (national presidential elections occur through state-based political parties) 
ii. administrative process 
4. No 10A limit on federal action beyond CC limit (truism).
5. Dissent: democratic process doesn’t protect states; Congressmen are part of federal government.  Congress cannot decide the scope of its own power.
f. Commandeering
i. Printz v. U.S. (1997): Brady Bill required chief law enforcement officer of each locality to conduct background check on prospective gun buyers.  
1. Issue: can local employees be pressed into federal service?

a. No, not without consent of the sate.

2. Constitution gives congress power to regulate individuals not states.
3. SOP problem: no presidential control of local cops!
4. See New York which held that Congress cannot compel states to enforce/enact federal regulatory program, here court extends that principle to prohibit conscripting State officers directly.

a. No distinction between legislature and state executives; only distinction compared to judiciary.  

g. Analysis of Rehnquist Court

i. Value of federalism:

1. states as laboratories
2. local-ness (cuts both way ala Goodridge)
( less cynicism, more political participation
3. atrophy – states lose their ability when usurped by Congress

4. Tendency for the Center (national government) to be captured by elites [can also see this as a good thing!]

ii. Anti-federalism arguments:

1. states had their moment and proved they didn’t protect individual rights

2. we are 1 nation now, less local distinctions
iii. Congress recognizes values of federalism and self-policies (i.e. extensive findings in VAWA). But is this because:
1. Self-limit for fear of constitutional challenge

2. Congress recognizes its proper role/expertise

3. State AG’s push for federal legislation

XXI. Modern Substantive Due Process -- SDP
a. West Coast Hotel kills the Economic SDP that Lochner made (in)famous
i. But “liberty” is still a source of substantive rights 

ii. Also idea that constitutional rights exist outside of the text itself

b. Griswold v. Connecticut (1965): Invalidated CT statute that criminalized using contraception.
i. Starts 2nd era of SDP

ii. Penumbra of Bill of Rights creates “zones of privacy.”  

iii. Marriage is a fundamental intimacy, freedom of association.

iv. Goldberg’s Concurrence: looks to 9A, not penumbras [intra-textual approach].

v. White’s concur.: deprivation of liberty w/i DP clause of 14A. [same]
vi. Maybe unarticulated concern is dead-hand control – Court’s role in fixing process failures: collective action problem in overturning existing legislation, especially if underenforced (endowment effect).
c. Roe v. Wade(1973): invalidated TX statute that prohibited abortion except to save mother’s life.
i. Looks to historical treatment of abortion: “at time of adoption of Constitution and throughout most of 19th century abortion was viewed with less disfavor than under most current American statutes.”
ii. “Right of privacy” includes all “fundamental liberties” which is broad enough to encompass women’s abortion decision.
iii. Medical science means that no interest in mother’s health in first trimester (i.e. abortion safer than live childbirth).
1. Can regulate for “preservation and protection of maternal health” in 2nd trimester.  E.g. licensing abortion docs, clinic vs. hospitals, licensing facilities, etc.  
iv. State interest in potential life after viability, can bar abortion post-viability with exception for life or health of mother.
1. Fetus isn’t a person within the 14A.
2. But doesn’t resolve when life begins – too much medical/philosophical dispute for court to decide.  
a. Why doesn’t lack of consensus = no constitutional mandate instead of no state regulation??
v. NOTE: court does not use EP approach, despite fact that women are oppressed when abortion is denied (Law) perhaps reproductive control is necessary for women to be fully actualized adults.
vi. Dissent: Court is substituting its opinion for the legislature’s.
d. City of Akron v. Akron Center for Reproductive Health (1983): 
i. O’Connor (DISSENT): 
1. trimester framework is on a collision court with medical advances since technology moves point of viability back 
2. States interest in potential life exists thought pregnancy
e. Planned Parenthood v. Casey (1992):  PA act required informed consent, 24-hr waiting period, patent consent, husband notification.
i. Reaffirms Roe, based on stare decises.  Concern that overturning Row would weaken judicial legitimacy. When to overrule:
1. Unworkable
2. Reliance (usually this is commercial, here it is the pattern of heterosexual relationships)
3. Evolution of legal principles
4. Change in factual assumptions
ii. Acknowledges states interest in potential life from start of pregnancy!
iii. Reject trimester framework – states can regulate so long as the regulation isn’t an undue burden.  
1. State regulation ok if “designed to persuade her to choose childbirth over abortion.”
2. No constitutional right to abortion on demand!
iv. Suggestions of EP language (“shapes destiny of women)
v. In this case, all regulations save for husband notification pass undue burden/substantial obstacle test.  Husband notification fails due to DV.
vi. Scalia’s Dissent: 
1. Court shouldn’t intervene, this is a legislative decision
2. constitution doesn’t protect “liberty” to have abortion
3. Undue burden standard isn’t workable, standardless
4. Court is responding to political opinion
f. Maher v. Roe (1977): CT’s regulation barring Medicaid benefits for abortions, save for those “medically necessity” upheld. Abortion funding case
i. The poor aren’t a protected class, so only use rational basis review.
ii. Since states have a rational interest in life and childbirth 
iii. And no SDP problem since CT’s law doesn’t limit poor women’s options more than would exist if CT didn’t fund childbirth or abortion.
iv. Brennan: “discourages significantly the exercise of a fundamentally constitutional right.”
v. Dissent: disparity of funding is coercive (cf. spending cases) 
g. Harris v. McRae (1980): Abortion funding, part II.  Upheld federal Medicaid bill prohibiting use of federal funds to perform abortion except for life of mother (not health) or rape/incest.
i. No constitutional entitlement to financial resources to have full range of protected choices.
ii. Poor women is in the same position as if there wasn’t Medicaid.
iii. Lack of health exception is bizarre!
h. Stenberg v. Carhart (2000): invalidates Nebraska’s partial-birth abortion (D&X) law.
i. D&X is safer that the alternative, D&E.  Court says outlawing the safer procedure increases the risk to the “health of the mother.” 
ii. Language is too broad so applies to D&E too.  
i. Webster v. Reproductive Health Services (1989): MO law barring abortions on public facility if unnecessary for life of mother (not health) is upheld.
i. Same choice as if State hadn’t chosen to operate public hospitals…
ii. But if may be unconstitutional if banned abortions in private hospital using public water and sewage lines.
j. Lawrence v. Texas (2003): overturns Bowers, state can’t criminalize sodomy
i. DP approach means applies to both same- and opposite-sex sodomy. 
ii. Suggests (but doesn’t state) fundamental right to same-sex conduct as part of liberty/privacy right.  

iii. Majority cannot use the power of the State to enforce its moral views!

1. Counter: he’s only saying cannot legislate based on morality when that buts against fundamental rights

iv. Looks to history and says no oppression of gays (just criminalized all non-procreative sex).
v. Bowers was wrong when it was decided and wrong now
vi. O’Connors concurrence: uses EP analysis, rational basis with teeth due to suggestion of animus (politically unpopular group).  
1. Moral disapproval isn’t enough for rational basis!!
vii. Scalia’s dissent: morality is a traditional and acceptable basis for legislating (certainly should pass rational basis).
k. Goodridge v. Department of Public Health (Ma. Case) (2003): 
i. State constitution as more protective of individual liberty than federal constitution.
ii. Marriage as a “cherished institution” “affirm commitment publicly” 
1. Plus all the legal/economic rights and protections.

iii. Anti-subordination: denying marriage confers stamp of approval on destructive stereotype that same-sex relationships are unstable.

iv. Procreation purpose to marriage doesn’t survive rational basis (court doesn’t consider whether SS applies) 

1. state does have an interest in “encouraging stable relationships”

2. BUT isn’t under inclusiveness (i.e. want to bar all non-procreative marriages but it is difficult) ok in traditional RB?
v. SOP: gives legislature 180 days to fashion a remedy.

vi. Counter Morality point: wide spectrum between criminalizing practice and approving of it, just because say the former is wrong (Lawrence) doesn’t mean we have to go so far as give same-sex marriage our blessing.

Class legislation (see p. 1271):

· early concerns in Jacksonian era about the wealthy getting special privileges (i.e. monopolies)

· But after Civil War class lesilation seen as denigrating one group as less equal
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