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I. INTRODUCTION

A. Why rules of evidence?

· mistrust of juries (by judges, framers of the Rules) (hearsy rule)

· serve substantive policies relating to the matter being litigated (setting/allocating burdens)

· extrinsic substantive policies—affectcing behavior or quality of life outside the courtroom (privileges)

· ensure accurate fact-finding (authenticiation of documents, Best Evidence doctrine)

· control the scope & duration of trials

· Rules rather than common law: Accessability—easily read, freely available

B. Making the Record

What not to do

· echoing

· overlapping

· numbers, names & big words—clarify

· exhibits—refer to unambiguously

· pantomime, nonverbale cue, gesture, internal reference

· going “off the record”, don’t forget to get back on

· the sidebar conference

What to do
· ensure that important utterances are spoken clearly

· ensure they’ll have meaning when typewritten in the transcript

C. How Evidence is Admitted or Excluded

1. Getting evidence IN: Foundation & Offer

(a) Ways to Get Evidence In

· Testimonial proof—DIRECT EXAMINATION: bring out background info, lay the foundation for testimony to follow, ask substantive questions
· Generally cant be leading—the W, not the attorney, should do the testifying
· Testimonial proof—CROSS EXAMINATION controlling the W w/out appearing to 
· Leading OK.

· Scope Of Direct Rule—limited to matters explored on direct (in most j’ns).  

· Rationale: parties have control over when to introduce their own evidence).

· Critiques: administration difficulties; impediment to the truth.

· Defenses: the order of proof; the special case of the accused as W (5th Amend.); the voucher principle; striking a compromise (framers compromised between the scope-of-direct limit or wide-open cross).

· Object- Beyond the Scope of Direct but remember credibility counter-argument.

· Real evidence = tangible things directly involved.  Not required, other than writings.  Maybe established by testimonial account.
· Best evidence doctrine generally requires introduction of writings
· Authenticating.  By stipulation or by testimony from a W w/ firsthand knowledge.
· Attorney must lay the groundwork to establish that the evidence is what it is claimed to be.  
· If it’s fungible, want to show chain of possession
· Implicit judgment that proponent need not show precautions against a switch.
· Demonstrative evidence created for illustrative purposes & for use at trial- played no actual role in the events.
· Usually considered relevant & routinely admitted.  No solid rules—proponent must show that fair & accurate depiction.  W’s, experts.
· Computer-aided reconstructions have raised the ante.  May require experts.
· Writings must be introduced at trial rather than proved by means of testimonial description.  1) Must establish authenticity.  Article IX.  Discovery or stipulations pretrial. 2) falls within a hearsay exception.
 (b) Preliminary Questions—R104 & Judicial “mini-hearings”
· Judge 104(a) Prelim questions of law  have to be decided before evid can be excluded or admitted

· legal std that must be applied

· stmt fit a hearsay exception

· character evid

· W qualification

· privilege

· Judge considers everything & anything in during this phase (including hearsay)

· Judge determines if a particular pt a proffered evid concededly tends to estb or refute, is “consequential”

· Judge determines if proffered evid really has a tendency to prove the pt for which it is offered.

· May involve heavy factual determination

· Jury – 104(b) 

· Prelim question of fact
· CONDITIONAL RELEVANCY (Relevancy conditioned on fact): If relevancy of evidence itself depends on a preliminary, disputed fact.

· Jury needs to decide whether the conditional fact is true before it can even consider the evidence.

· Relative faith in judge v. jury… real policy question R104(b) seen as resolving the tension

· E.g. Evidence=spoken statement to prove notice, Conditional Fact=whether X  heard it.

· Questions of authenticity

· Whether a W as personal knowledge

· Whether a person heard a statement which supposedly provided him notice

· Whether a letter apparently from Y is offered as his admission, probative value turns on whether he actually wrote it.

· Example—gov’t condemned property, offered a certain amount.  Property owners rejected it—they could increase the value by diving the property & selling for recreation.  Ct. Appeals held that it ws inappropriate to exclude evidence about the possiblity of valuation at the recreational level.  Jurors had to decide first whether the proeprty could be used that way.  Then if so, could consider that value. US v. 478.34 Acres of Land (6 Cir. 1978).

· Judge decides which is which - whether it is a piece of evid for the judge (admissibility of evid) or jury (relevancy conditioned on fact)

· Jury Hearing 104(c):  CONFESSIONS admissibility of confessions MUST be out of their hearing.  

· Other prelim matters “when the interests of justice require” or when the accused is a W & requests. 

· Testimony in PRELIM HEARING 104(d) Accused doesn’t open himself to cross by testifying here.

(c) Rulings on Evidence – FRE 103

103(a) Appeals on evidentiary rulings: error must affect a substantial right (outcome of the trial will have been different if the evidence had not been excluded or admitted

103(a)(1) Must have protected the record – there must be evidence on the record of your objection:

Formal Objection: objection to the form of the questions (the way asked), not that violated a substantive rule of evidence.

Substantive Objection: violation of rule of evidence

103(a)(2) Party whose evidence was excluded must make an offer of proof (out of the hearing of the jury, counsel can Q the W’s) =  show the judge what the jury would be missing if E’s excluded

- estb what the evid is trying to show & why there is no problem in admitting the evid

- Failure to object or make an offer of proof waives the rt to claim error in excluding it.

- Applies to The Motions in Limine (Seeking a ruling on particular evidence in advance)

2. Keeping evidence out-- Objections

· Asked & answered

· Assumes facts not in evidence

· Argumentative

· Compound

· Leading the W

· Misleading

· Person not an expert in what they’re testifying in

· Speculation or conjecture

· Ambiguous, uncertain, & unintelligible

· Nonresponsive to the question

· The general objection—“incompetent, irrelevant, & immaterial” or just “I object, he can’t do that…”

· Joining—co-litigant needs to ask to join to clarify that her rights are also preserved on appeal.

D. Consequences of Evidential Error

· Types of Error

· Reversible: error that probably affected the result.

· Harmless: error that probably didn’t affect the result.

· Cumulative Evidence:  harmless b/c other E outweighed the effect of the error.

· Curative Evidence:  harmless b/c of instructions to the jury.

· Overwhelming Evidence: harmless b/c other E is overwhelmingly in support of the judgment.

· Appellate deference: to the trial judge—basically abuse of discretion.

· Interlocutory Appeals

· Privilege rulings: When a person claims a privilege & refuses to answer despite an order of the trial court.  cases in disarray. 

· Threshold question: was the person from whom info was sought held in contempt?  If not, no review.

· “” was the nondisclosuring person a party in the action?  If so, only review of the privilege ruling if suffered an adverse judgment on the merits.  If not, may obtain review w/out a judgment of contempt because a final judgment will never afford him a achance to obtain such review.

· Supression motions: Pretrial orders suppressing evidence in criminal cases.  Fed. statutes allow government appeals from a decision or order supressing or excluding evidence pre-trial if the U.S. Attorney certifies that not for delay.
II. Burdens & Presumptions 

A. Civil Cases

1. Pretrial Burden – burden of pleading

· Not very important anymore b/c can amend, cases just don’t get dismissed for this reason.

· In unusual cases where you don’t have existing forms of pleading, decisions have to be made about who has the burden of pleading & other burdens.
· e.g. defamation: burden is on P to plead but D has burden to prove truth.
2. Trial Burdens – 2 burdens

(a) Burden of Production of evidence
Insufficient evid: P fails( D wins by motion  (D doesn’t have to offer any evid bc the P has BOP)

Sufficient evid: P meets burden( for fact-finder to decide.  Burden of prod ( shift.
Cogent & compelling evid: burden of production shifts to the D
· Judge decides (104a Q) whether P has sufficient or cogent & compelling evid.
· Requires the jury to believe the P if there is no counter evid by the D.
· D has to offer enough evid (sufficient) so that a rsnble jury could decide in his favor (same test as sufficient evid test in order to create a jury Q)
(b) Burden of Persuasion (preponderance, clear & convincing, BRD)

· determined at the end of trial

· Preponderance—civil cases: more likely than not to be true

3. Allocation of burdens:

· either built into statute

· established thru cases – burdens reflect what is most likely to be the truth

· policy decisions (e.g. Title VII, who should be forced to bear the more difficult burdens)

i. whoever brings the suit should have the burden

ii. who has the easiest access to proof

iii. who has the biggest incentive to sue

B. Presumptions

= Device for shifting & allocating burdens.  (examples CB 672)


· Require the trier of fact to draw a particular conclusion when the basic facts are established in the absence of counterproof.

· Rationale: recurring situations in which it is hard to prove something that is normally true

1. Civil Cases

· Efforts to implement remedial statutes. Burdine
· Conclusive/irrebutable presumption: rules of substantive law, e.g. Coal Mine Health Act / black lung
· Constitutionality—a legislative presumption passes DP & EP clauses if there are “some rational connection between the fact proved 7 the ultimate fact presumped,” so that finding the fact presumped is not “so unreasonable as to be a purely arbitrary mandate” Mobile, J. & K.C. Ry. V. Turnipseed (US 1910)
· Mandatory presumption/presumption of law: controls decision if unopposed.
· Permissive presumption / INFERENCE / presumption of fact: e.g. res ipsa loquitur permits negligence findinb ased on circumstantial evidence
· Prima Facie case: Either evidence requires a particular conclusion, or evidnece permits it (inference)
· Approaches to “in between situations” with presumption but counterproof offered

· The bursting bubble—common law.  When counterproof offered, bailor’s e.g., presumption evaporates & never gets to trial.

· Reformist approach—URE—many states—presumption shifts the burden of persuasion.  Jury still free to disbelieve the counterproof. Morgan/R301 drafters—presumption puts burden on other party to prove the nonexistence of the presumed fact ismore probable than its existence.

· 12 states w/ Rules expressly provide that civil presumptions shift the burden of persuasion.

· R301 Presumption requires party who has burden to rebut or meet the presumption (burden of production), but doesn’t shift the burden of proof in the sense of the risk of nonpersuasion—almost identical to bubble.  That risk remains upon the party on whom it was originally cast throughout the trial.

· 17 states, include NJ adopted; 8 states don’t have rules about civil presumptions; 5—some presumptions shift the burden of persuasion, while others shift only burden of production


     R301 Application—courts struggle to avoid the bubble-burst. Burdine (US 1981) (Gender discrim.) 

-    P prima facie case (statutory basic facts)

( Presumed fact that she was being discriminated against. Basic facts of prima facie case required that she prove: she was a member of a protected group, applied for & was qualified for an existing job, she didn’t get it, it remained open.
( BOProd to the D (not BOPers) To show some legitimite reason to raise issue of fact.  Sufficient evidence burden very low, D’s own words stating a legitimate reason was enough.

(  Burden to P to show pretext = that proferred reason was not the true reason for the employment decision = merges with ultimate burden of persuasion. (so not permissible to require D to show that the other hires were somehow better qualified than the P- requiring comparative evidence)
McDonnell Douglas (US 1973) D must only “explain what he has done or produce evidence of legitimate nondiscriminatory reasons,” not convincing, objective reasons.

Fairness to P to so bad bec. 1) liberal discovery rules in these cases, 2) D incentive to persuade trier of fact, 3) D must be clear & reasonably specific

Price Waterhouse (690) – modifies Burdine/McDonell Douglas (good for the Ps) if Ps get specific enough (prima facie circumstantial evd + specific acts) ( shift the burden of persuasion to D & D must disprove nondiscrimination. (D “presumed” bad motives in offering counterpoof)
“In Between” cases—How much counterproof is required before the presumption disappears?

· Substantial or Uncontradicted Evidence as counterproof, undisputed, clear & positive, unimpeached evidence sometimes required.

· Loaned Autos & Scope of Employement—often presumption that owner was driving car doesn’t shift BOPer, but can only be overcome by extra strong evidence

· “Believing” the evidence Presumption survives intro of counterproof, but the jury told to find the presumed fact unless it “believes” the counterproof. (family car” presumption that driver had owner’s permission doesn’t disappear in the face of counterproof, presumption applies only if jury disbelievs counterpoof)

· “Equipoise” Presumption survives intro of counterproof, jury must find the presumed fact unless the counterproof makes the presumed fact just as likely to be false as it is true.

· Shifting the BOPer Presumption shifts to the party against whom it operates the BOPer—Morgan’s approach, many states, common law. Frederick v. Shankle (Md. In context of statutory presumption that police officer suffering heart attack “contracted” the disease at work, applying rule that police-based presumptions shift BOPer); Smith v. Atkinson (presumption P would have prevailed but for destruction fo evidence by spoilation)

· Jury instruction rather than deciding how much counterproof is required—“mention the presumption” to the jury, which is then “informed of the presumption” (Md.)

· Diversity cases FRE 302 – state law provides the rule for presumption. ( Presumptions are “substantive” for Erie purposes.  Many state counterparts of 302 recognize federal presumptions in the rare case that the state courts apply fed. law in civil litigation.
· E.g. state doctrine of res ipsa loquitur. Travelers Insurance v. Riggs.; probably also prima facie case (esp. UCC cases)

Examples of Presumptions:

· Bailee Negligence Presumption: presumption that if the goods were in good shape when turned over to the bailee, but damaged on retrieval = bailee caused the damage by negligence.  Bailor bears the burdens (pleading, production, persuasion) on the basic facts (delivery of undamaged goods, retrieval of damaged goods), if basic facts are proved, trier must conclude negligence unless D bailee offers counterproof.
· Letter Received Presumption: if prove basic fact (letter was properly posted & mailed) → presumption that letter was received if no counterproof.
· Loaned Auto Presumption:  suit agst owner of auto involved in an accident, upon proof of ownership, presumption that driver had permission

· Scope of Employment Presumption: upon proof that D owned the car & employed the driver, presumption that driver was acting within the scope of his duties

· Presumption of Accident in Death Policy: upon proof that decedent came to a sudden violent end, presumption that accident as opposed to suicide caused the death.

· Presumption of Death: upon proof that insured has been missing for 7 yrs, presumption that he has died.

· Presumption of Valid Marriage: proof that P & decedent entered into a ceremonial marriage, presumption that marriage is valid & ongoing.

B. Criminal Cases 
1. Burden of Persuasion
· P must prove BARD every ELEMENT of a crime—DP Clauses of 5A & 14A. In re Winship
· Or on every fact necessary to make out the charge.
· Presumption of innocence—a device for reminding us of P’s burden, more than a fact.  (although lots of prosecutors will call it a fact).
· Types of Defenses 
· Note: charge = Act + Mental State
· Rebuts an element of the crime charged e.g. libel/truth, rape/consent, any charge/innocence; Alibi- ID … D has burden to raise the D ( no error if jury not instructed on SD if you don’t raise it.
· Mitigating/Explaining: insanity, provocation.  // These two categories key in DP. Patterson.
· D may have BD for Affirmative Defense

· Balancing of social costs. Patterson.

· Insanity, provocation often keep BOP on P the way the state statutes are written. Patterson, Mullaney, but BOP for insanity may constitutionally be put on D. Leland v. Oregon (US 1952)

· Mulaney v. Wilbur (US 1975) ME statute that allowed murder D to rebut a statutory presumption that he committed the offense with “ malice aforethought” by proving heat of passion or sudden provocation improperly shifted the BOPer to the D.

· Patterson v. NY (US 1977)—AD v. element Extreme emotional disturbance in a NY State murder trial- burden on D to prove AD.  (Husband killed estranged wife’s lover.)  

· Charged w/ 2d Murder—(1) intent to cause the death & (2) causing the death.

· Aff Def of extreme emotional disturbance—acted under the influence of extreme emotional disturbance for which there was a reasonable explanation of excuse.

· AD reduces crime to manslaughter—elements (1) intent (2) kill (3) circumstances that don’t constitute murder b/c acted under the influence of an extreme emotional disturbance.

· Jury Instructions 1) emphasized that have to find intent to kill BARD, 

2) D had burden of proving extreme emotional disturbance by a preponderance of the evidence.

3) Manslaughter if intentionally killed (BARD) & emotional disturbance (Preponderance)

Decision—murder.

· Holding—statute constitutional bc doesn’t require D to disprove any element (fact essential to) the offense charged b/c the AD of extreme emotional disturbance bears no direct rship to any element of murder.  
· Contrast Mulaney, Maine’s AD involved disproving an element already in the charge—malice aforethought, where malice defined deliberate, cruel, without a considerable provocation—An element of the crime can’t also be in the AD.

· Note—people tend to put burden on the woman who kills, despite the law.  So MUST try to get instruction in voir dire.  A lot of people will say, “no, can’t follow that instruction, 

· Too much discretion to the states? Patterson takes a “no holds barred” interpretation, the opposite of the Winship-Mullaney “purely procedural” approach.  Nothing to stop state leg. from defining murder as “causing the death of a person” & allowing an AD proving lack of intent. ( BARD doesn’t mean very much. (Patterson dissent)
· Factors
· Blakely v. WA (US 2004) Aggravating Factors that take a Sentence Outside the Guidelines Range. TC imposed an additional 37 months on a 53 month sentence for kidnapping after making a judicial determation that D acted with “deliberate cruelty” (had pled down to 2nd degree kidnapping) ( Violated D’s 6A right to trial by jury.  Applying Apprendi: Facts other than a prior conviction were used to increase the penalty but not submitted to a jury or proved BARD.

· Apprendi v. NJ (2000) “Any fact that increases the penalty for a crime beyond the prescribed statutory maximum,” apart from prior convictions, “must be submitted to a jury & proved BARD.”  (Due process violation where D was convicted of illegal possession of firearm (5-10 year sentence), but judge imposed 12-yr sentence under statute ( penalty for hate crimes.)

· McMillan v. PN (1986) approved a scheme requiring 5 yrs imprisonment if judge determines during sentencing aggravating factor that perpetrator visibly possessed firemarm. Limited by Apprendi
· Harris—Apprendi: any fact extending D’s sentence beyond the maximum authorized by the jury’s verdict needs to be in the domain of the jury; McMillan : okay if you’re within what the jury’s verdict has authorized

· Almendez-Torres (US 1998) approved scheme allowing judge to impose 20 yr sentence bec. D previously convicted of aggravated felonies, even though increased sentence from 2 yrs to 20.  w/in sentencing rules & already convicted BARD of the previous felony.

2. Presumptions & Inferences

vs. Civil Trials
· 3 types of presumptions—

· Conclusive/irrebutible: normally explicitely by statute, for purpose of accomplishing a social goal

· Mandatory: what we actually mean by “presumption” establish basic facts ( jury to presume the ultimate fact

· Permissive (more properly called inferences): no counterproof to basic or ultimate/presumed fact, jury instructed that presumption operates.  If there is cp, opposing party can carry with persuasive evidence.  If cp to the presumed fact, jury instructed in the language of an inference (p.68) “you may but you are not required to infer X”

· Const—jury trial & DP

· Civ: operates to shift burden of production (burden going forward), unless a statute provides otherwise

· Crim: DP effects way burdens function.

· Even where BOper. from the prosecution, there is generally no constitutional problem w/ putting BOProd on the D. (burden to come forward w/ some evidence). 

· What about right to remain silent—shouldn’t have burden to put on a D?  That’s true, but if D wants to make use of a an AD, shifting BOProd satisifies DP.  (some j’ns allow AD based solely on evidence developed only in Pros’s case)

· Varies by j’n.  some never shift, most don’t shift burden of showing SD.

· No presumption against accused on an element in the offense can control decision, even if no counterproof b/c directed verdicts against D not allowed.  Jury can’t be forced to convict.

Look for

· Improper jury instructions—misled on its prerogative to determine the facts or allocation of burden of persuasion?

· “Double track” instructions—conviction only if BARD, but also suggest that D may be convicted on the strength of a presumption alone =jury may rely on a presumption to satisfy the BARD standard NOT allowed. US v. Romano (Instructions said that mere presence at a still was “sufficient evidence to authorize conviction” for being in possession or control of an illegal still.)

· Logical rship between predicate fact of a presumption & the conclusion—question whether the fact supports an inference of the other BARD, or does it only make it look more probable than not, or even not reasonably support the conclusion.  E.g. presumption fails b/c can’t satisify the preponderance standard. Leary v. US (striking down presumption that possession of marijuana ( knew it was imported b/c much is grown domestically); Turner v. US (upholding presumption that possession of heroin ( knew it was imported.)

· Other Constitutional standards violated by crim. presumptions: 

· Trial of guilt or innocence & Trial by jury—both arguably infringed by a legislative enactment prescribing that one facts supports a finding of another. Leary v. US
· Privilage against self-incrimination presumption instruction may state that the basic fact permits a finding of the presumed fact unless the D gives a satisfactory explanation—arguably amounts to a comment about the failure of D to refute the invited inference by testifying. US v. Gainey
· Presumption of innocence—inoperable w/ respect to any “presumed” fact.


· Mandatory presumptions NOT allowed (Sandstrom), but permissive presumptions are OK (Allen).

· Sandstrom v. Montana (US 1979)  Sandstrom admitted to killing V, but not purposely & knowingly—personality disorder, alcohol.  Jury instruction “law presumes that people intend the ordinary consequences of their voluntary acts”  shifted the burden to prove intent (purpose & knowledge) to the D

· Jury could easily have been confused & think that the intent was established by the presumption, not by P’s proof.

· 4 impermissible ways the jury may have interpreted the word “presumes,” Likely confusion among them ( all four possibilities fail & D is successful.

· Mandatory Presumptions
a. Conclusive/Irrebuttable Presumption: jury might think that once it is established, no evid can be offered by D to rebut it- just must find ultimate fact. Winship, Morisette
b. Mandatory Presumption that shifts the burden of persuasion: if the D didn’t do anything, then the D automatically loses. Mullaney
c. Mandatory Presumption—shifts BOProd: what the MT SC held. Unclear, but probably not ( fine in a civil case, but not in crim—If D does nothing, will automatically lose.)

· Permissive Inference (Permissive Presumption): judge instructs the jury that among other inferences jury can consider this other one.  OK under Allen (fact specific, if D does nothing, he won’t automatically lose)

· E.g. “P has burden to prove intent BARD [reminder].  It is sometimes possible, but not required, to reach a conclucsion that D acted purposefull or knowingly [infer intent] on the basis of proof that a person acted voluntarily.”

· Policy: impact of instruction?  Jury may infer intent anyway, so may prefer limitation & reminder that don’t have to infer intent.

· Not cured even if instructions emphasize that P bears BOPer BARD on intent. Francis v. Nelson
· OK to let jury infer that D intended the consequences of his actions. US v. Nelson (similarly situated person “would expect the result from acts he knowingly committed”)

· Effect: Sandstrom tends to encourage the legislature to express in more straightforward ways wht the state must pove to justify punishing a person. (Harris article)

· County of Ulster v. Allen (US 1979) – Permissive presumptions May be OK (fact specific)

· NY presumption that illegal guns found in a car are possessed by everyone in the car.  Here a minor girl had the two guns in her handbag, which was on the floor in front of her.

· Jury instruction: entitled to infer possession from the defendants' presence in the car. (no mention, no objection about “upon the person” exception)
· Jury free to accept or reject the inference, doesn’t shift burden of proof.

· Affects application of BARD stnd only if, under the facts of the case, there is no rational way the trier could make the connection permitted by the inference.  b/c only then is there a risk that the explanation of the permissive inference to the jury has caused the rational factfinder to make an erroneous factual determination.

· Consider hho factually dependent Allen’s analysis was.  Court was NOT saying would apply in every case.  As applied.  U.S. criticizes 2C for saying it was facially unconstitutional.

Other “nudging” instructions
· BARD ( all possible doubt.  If there’s an articulatable doubt based on evidence or the lack of evidence, P hasn’t met the burden.

· Judges reversed for trying to use percentages.

· May specificy that BARD doesn’t mean “beyond all possible doubt,” or “a mere possible doubt or a speculative, imaginary, or forced doubt” Muckenstrum
· Compare proponderance—over half.

· Power of the legislature to allocate burdens:

· Overlap in the elements of the charge & the affirmative defense, so that by proving affirmative defense also disproving an element of crime ( not permissible. (Mullaney).  
· Patterson  – incidental overlap bc D is proving an add’l element of the affirmative defense that isn’t an element of the charged crime.
· McMillan  – illustrates that state legislature can do whatever it wants as long as it doesn’t actually shift the burden of persuasion on an element of a crime.

· calling a gun an “enhancement” rather than an element of a crime allows Pros to prove the existence of the gun by a lower (preponderance) std in criminal cases.

III. RELEVANCE 

   Proponent must be able to show why a piece of evidence is

1. Relevant

2. Reliable

3. Not barred by a rule / policy consideration

FRE 401 “Relevant Evidence” = Any evid having tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would w/out it.

A. Basic Principles

2. Relevant to what?  

· Situational: case by case analysis based on the pleadings

· Direct—if established as genuine, necessarily establishes the point for which it is offered.

· Circumstantial—may nevertheless fail to support the point in question.

· Doesn’t have to be relevant to a DISPUTED issue. Old Chief. 
· Court may reject a D’s offer to conceded a prior conviction & admit the prosecution's presentation of it (the name of the prior conviction- assault), even though the name or nature of the conviction raises the risk of a tainted verdict (possession of a firearm by someone with a prior felony conviction) & the sole purpose was to prove the element of “prior felony conviction.”

· Relevance depends on the matters being consequential, not just those disputed.

· Offer to stipulate doesn’t make relevant evidence irrelevant. (Old Chief).

· FRE 401; 

· Policy—party autonomy in presenting evidence (flexibility in choosing the method of conveying information that best tell their side of the story)

· Jury expectations, “descriptive richness”

· FRE 403 (exclusion & risk of unfair prejudice)

· Ordinarily, the prosecution proves points of detail that aren’t strictly necessary to the case.

· “Background evidence” FRE 401, “circumstances surrounding the events,” US v. Daily (2C)

· Going too far into W family history, hobbies not allowed. US v. Solomon (11C)

· Jury ability—Instructions can narrow it down & clarify

3. Relevance: The Standard of Probative Worth : HOW STRONG MUST THE TENDENCY BE?
R401—Does it have the tendancy to make any fact more or less probable? == a very low threshold.

1—Must make the point more probably true than not.  Doesn’t work in application—applied to each piece of evidence during trial.  would exclude many ind. items that if taken together would have high probative value.

2—Only if the suggested inference is more probable than any other. (Minn. state)  Produces a sliding scale, in which evidence is scrutinized more strictly at the beginning of trial, when little is known of the facts, than at the end, when probative worth would be more apparent in light of evidence presentd.
3—“Legal relevancy” (Wigmore, some courts).  Standard more strict than logic & reason alone would indicate—legal relevance demands an incremental “plus value.”  Resorting logic 7 reason on ad hoc basis inappropriate.

4—Point more probable than w/out the evidence.  Most lenient. FRE 401.  If apparent probability of a fact is greater than before receiving the evidence, definite logical relevancy.  Practical.


4. Evidential Hypothesis—set out clearly & test whether relevant.
Relevant—if tends to establish the point

Material—point bears on issues in the case
Must examine whether the evidential hypothesis really does lead to the sought after conclusion.

Evidence of Attempts to Avoid Capture

Inferences: evasion/flight ( consciousness of guilt ( “” of this crime.

· Evidence of efforts to avoid capture is generally admissible in criminal trials. Allen v. US (US 1896).

· Rational, especially in some neighborhoods, to fear the police. See e.g. Bayless/Herald Baer case.

· US v. Silverman—Suspect (ID’s from a mugshot book) hid when officers arrived at his home.  Was arrested not for the crime in question, but on a 2-year old outstanding. Error not to consider the warrant evidence before making relevance decision

· Reluctant to confront the W. US v. Stewart (5th Cir.) 

· Prejudice May still bar under 403—Meets 401 relevance, but bar under 403 as prejudicial.

· Biblical—“the wicked flee & the righteous stand like a lion.”  But have to consider this critically.

· Does not create a presumption of guilt or sufficie for convicion. Hicory v. US (1896).

· Failure to return to a halfway house as flight. US v. Sims (9th Cir.); failure to be reached in usual places Commonwealth v. Toney (Mass); Flying cross country upon receiving note requesting interview 3 weeks after murder not flight US v. Beahm (4th Cir, 1981)

· Relevancy can depend on reasonableness of the assumption that D knew he was under investigation
· Assumption becomes weaker as time lapses. US v. Jackson (7 Cir, 1978)

· Other factors can add to inference of flight.  E.g. abandoning business, allowing driver’s license to lapse, failure to attend funeral, entering from Mexico w/ false name & passport… D “had to know” he was wanted. US v. Martinez (10th Cir. 1982)

· Similar kinds of proof

· False ID; Suicide; Bribery

· Destroyed evidence (spoilation); Fabricated evidence/perjury

· Impeding W’s

· Excaping detention 

Problems w/ Inductive Reasoning—RELEVANCE

· Hume—inferences from experience require that the future will resemble the past, & similar powerw are joined with similar qualities.  Fear that the course of nature may change.  (chicken whose master feeds him every day but evenetually slaughters him)

· Mill uniformity response—but  nature is basically uniform.  Even though that’s also inductively reasoned, it’s a general all-embracing principle. // Modern—distinguish between sound & unsound.

· Inductive generalization—drawing an inference from a sample of observed instances. (All jades are green, ( the next jade will be green)

· Inductive analogy—resemblances between known instances & some aspects of the instance under study, then suggest an inference that an unknown aspect of the evidence follows a known aspect of the known group.

· Inductive inference to cause—can fall into post hoc ergo propter hoc (causation/correlation)—watch out for accident reconstructions

· Inductive explanation or hypothesis  advancing the best explanation for obsered phenomena.
B. Prejudice & Confusion

· FRE 401 giveth, but 403 taketh away: Judge may exclude relevant evidence on account of 

· any “danger” of unfair prejudice, confusion of the issues, or misleading the jury; 

· Traditional worry that jurors will base their verdict on improper basis—their horror at the level of violence depicted in the photos.

· or “considerations” of undue delay, waste of time, or needless presentation of cumulative evidence.

· Broad discretion on the trial judge

· Favors admissibility—probabtive value must be “substantially outweighed” by the dangers.

Gruesome Photographs—Low 401 Threshold

· Courts often admit victim photographs.  D’s often stipulate to the appearnce of the scene & cause of death.  But prosecutors argue—cause of death, position of the body, nature & relationship of wounds, viciousness of the atack…

· Modern courts may admit bloody photographs, even under Old Chief. Edwards v. US (DC Ct App 2001)

· State v. Chapple (AZ 1983) Photos of victim shot in the head by D were relevant even though no question about cause of death—pertained to the crime, the way in which the person was killed.  Entry wound, etc…
· Even enlargements magnifying wounds & distorting may be allowed. Goffer v. State (AL Crim. App).

· But Sometimes exclude gruesome impact when probabive worth is minimal & infalmmatory impact is great.  

· Especially if misleading. e.g. decomposing after autopsy People v. Coleman (Ill. App. 1983); or what victim looked like before attack. Ritchie v. State (Okla. 1981)

· Post-autopsy examination photo may not be relevant to the issues between the parties.

· State v. Chapple Trial court erred in admitting inflammatory photographs of the charred body & skull of a victim. The photographs had very little probative value when the cause of death was not disputed.
· States Old Chief etc… influential, even if not bound by it.  Even if the state has adopted the FRE, it is a statutory decision by the SC governing federal courts, not state courts.  (versus constitutional decision on procedure.)  The Old Chief explanation of these steps is often looked to as an analytical model in Chapple-like cases, even if not binding.

· Consequences to D may be relevant

· Particularized evidence important to convince jurors that a guilty verdict would be moral. Old Chief v. US  (part II)

· Shannon v. US (US 1994) Not entitled to jury instruction that if found not guilty by reason of insanity, would be involuntarily committed, in order to prevent them from thinking he’d go free.  Court found that the jury’s job was to find facts & decide guilt, not to worry about the consequences of the verdict.

· Pro-prosecution bias by inviting prosecutors, but not D’s, to prove the consequences of criminal acts?

· Only applies to former felon cases.  Creating an analytical structure w/out actually controlling the direction of law in other areas.

C. Limited Admissibility—Confining The Impact Of Proof

· R105 Judge may admit evidence on the point on which it is competent, but give “limiting instructions” to prevent misuse.

· Jury confusion, but isn’t that just saying that juries will disregard instructions?

· What a party says usually admissable against her: R801(d)(2)(A) admissions doctrine
· R411 evidence of liability insurance cannot be offered to prove that a person “acted negligently or otherwise wrongfully.”  

· Helpful when difficult to divide this statement—can’t really redact it.

D. Completeness—Providing Context

· May be a distortion to consider a piece of evidence independent from another piece of it.

· FRE 403 authorizes judges to balance, & admit or exclude the whole accordingly.
· FRE 106 authorizes court, in connection with a writing, to require introduction of any other part of the statement that ought in fairness to be considered contemporaneously with the part already offered.

· e.g. letter appears to admit responsibility, but in a way that places legal blame on the other one.

· Can’t normally enter one’s own statement in one’s own defense.  But if the other one enters a distorting statement, she then can enter the rest of her statement to show the complete story.

E. Efficiency—R403

Court’s time is a limited public quantity, so may limit 

· amount of W’s called to prove a particular point

· duplicative cumulative evidence, 

· deny requests for time to locate W’s or evidence.

F. The Functions of Judge & Jury—R104, See § 1

G. Relevance & Probabilistic Analysis

· “Preponderance” of the evidence often explained to jury as “more likely so than not so.”  51%
· Summers v. Tice: 2 hunters both negligent fired.  CA ct. put the burden on each to prove he didn’t cause the injury

· Sindell v. Abbott Labs (market share, DES); Brown v. Superior Court (recovery limited to the proportion of total damages corresponding to the combined market share of the D’s sued.); Hall enterprise liability

· Mystique of math can unduly impress jurors

· People v. Collins (CA 1968) (Mathematician testified on low probability of set of very circumstantial evidence: interracial couple, color of hair, pony tail, race, color of car, husband hid from police, recently paid $35 worth of traffic tickets- approximately same amount of money stolen.)

· Statistical Independence Collins
· Wilson v. State (Md. Ct. App. 2002) P argued, on basis of statistical evidence of rarity of SIDS deaths, that the chance was only 1/10M that father was innocent. Problem: 1/10M chance of dying of SIDS (scarcity) has nothing to do with chance that this father was guilty of killing his baby, or that this ind. baby died of SIDS or not.
· DNA evidence: P’s routinely show that the genetic profile of a D matches & offer proof of probability of innocent matching.

· Paternity: match between the profile of a paternal gene in the child & genes of the D (e.g. 1/10M, 97% probability)

· Some arguments againt allowing to prevail on the basis of numbers alone

· Unjust result that all similar P’s win, even though we know that X number are innocent; or vice versa.

· Misinterprets reality—if particularized evidence is not brought, probably means that it isn’t beneficial to the party relying on the probabilities.

· Coutnerincentive to actively pursuing particularized proof.

· Leave nothing to jury’s exercise of reason or renders the jury’s work transparent.

· Undesirably quantify the margin of error tolerated by the system (incentive to crime).

· Lessen public respect for & acceptance of courts—“gamble” on serious matters.

· Conjunction: every narrative history consists of the occurrence of many events.  If we really asked what the conjunctive probability of the narrative’s independent elements is, no narrative could stand.  We could accept the truth of each event comprising the narrative (say 90% likelihood) but reject the narrative itself if it consists of enough events. Nesson.

· Why only conjoin separate items of proof relating to a single element, thus diminishing aggregate likelihood, but not the proofs of separate elements?

H. Character Evidence

· Predetermined to be prejudicial ( Presumption to exclude 

· Considerations—prejudice, confusion, potential to surprise, consume time
· Civil Cases—Almost never admissible b/c Of little probative value & can be very prejudicial.  Subtly allows rewarding the good man & punishing the bad.  Sometimes, underlying conduct is criminal in nature. Perrin v. Anderson.

· Some states have limited exceptions (Oregon—self-D in civil A&B)

· Sexual assault R415.

1) To Prove Conduct On a PARTICULAR OCCASION

R404(a) Character evidence generally. [i] Evidence of a person's character or a trait of character is not admissible [ii] for the purpose of proving action in conformity therewith on a particular occasion, except:

(1) Accused’s Character [A] Evidence of a pertinent trait of character offered by an accused, or [B] by the prosecution to rebut the same, or [C] if evidence of a trait of character of the alleged victim of the crime is offered by an accused & admitted under R404(a)(2)[A], evidence of the same trait of character of the accused offered by the prosecution;

· P’s matching evidence on cross: or a “pertinent” trait

· Being generally “law abiding” or not generally admissable as a character trait. Us v. Diaz.
· Even a lukewarm endorsement that “heard nothing ill” of the D has been admitted. Michelson v. US.
· Honesty not pertinent to drug charges. US v. Jackson.

· “good sexual rship w/ wife & being a very good parent pertinent to sexual assault against a minor charges.
· Jury instructions—should be told to consider evidence in context of all the evidence.  Good character alone should not create RS. US v. John.

(2) Alleged victim. [A] Evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or [B] by the prosecution to rebut the same, or [C] evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut [any] evidence that the alleged victim was the first aggressor;

· Self-defense—victim’s violent nature

· D’s ignornace of V’s past—V’s past can’t effect D’s state of mind.  But can be admitted to show that V was the likely aggressor.
· Rape shield statute—character goes to supposed consent of V.  see below.
 (3) W. Evidence of the character of a W, as provided in rules 607, 608, & 609.

   404(b) Other crimes, wrongs, or acts – see below

Rule 405. Methods of Proving Character 

(a) Reputation or opinion. [1] In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by [1-A] testimony as to reputation or [1-B] by testimony in the form of an opinion. [2] On cross-examination, inquiry is allowable into relevant specific instances of conduct.

· If char. evidence admissible under R404, can ALWAYS be shown w/ rep & op.  testimony.

· Expert opinion—precedent mixed. 

(b) Specific instances of conduct. In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person's conduct.

· Info about specific things a person has done can support conclusions about their character.

· Specific Instances can be brought up on cross if D used 4059a) character W—P asks W whether heard of particular instances of conduct pertinent to the trait in question. Michelson v. US (‘48) ( “waft an unwarrantedd innuendo into the jury box.” ( D entitled to limiting jury intructions. Not clear how helpful.

· Rationale—supposedly sheds light on accuracy & reliability of what W has heard.

405(b) Essential Element—Character itself issue: 

· But acts of a similar nature may not be admissible, e.g. evidence of associated with other subversive organizations not admitted as support statements associated P w/ communism. Reynolds v. Pegler (2C)
· But may be relevant for damages—impact on reputation. Meiners v. Moriarity
· Unknown specific acts—irrelevant unless “generally known” in the relevant community. Shirley v. Freunscht.
· Entrapment – claim caused D to committ a crime that he wouldn’t otherwise commit. N Usually P’s introduce evidence that D committed similar crimes in the past, not opinion/reputation evidence about character.  Admitted under 404(b), not to refute an element of the defense under 404(a)(1) or to prove an element of the crime under 405(b).

· Negligent Entrustment D wants to show that person they entrusted the equipment to was not by disposition careless in order to prevail on the point that D shouldn’t have entrusted it to him.  Specific instances of prior negligence highly relevant. Scroggins v. Yellow Freight (truck driver); In re Aircrash in Bali…  Common for P to seek recovery on the theory even though theory requires them to prove everything required to prove in respondeat superior, plus one more thing bec. doesn’t have to be w/in the scope of their employment.
· Defamation if alleged libel is general, like D is a “thief”; or damages—prove D suffered from that bad rep before the libel. Schafer v. Time (admitting evidence of specific acts by P since character was substantively at issue under FRE 405)
· Child custody dispute—relate parental fitness of parents assessed to serve best interests of the child. Berryhill v. Berryhill (specific acts & reputation evidence admissible).
· Wrongful Death—amount of recoverable damages may turn on the “worth” of the decedent to the P.  If can show deceased was an alcoholic or compulsive gambler v. hardworking, dedicating, lover family member, will impact recovery. Perkins v. United Transport (2C); St. Clair (evidence that deceased wasn’t well regarded in his trade)
· Almost never in crim cases.  e.g. “recklessness” not an essential element of reckless driving. State v. Demeritt (NH 2002)

· Insanty/diminished capacity defense—prior offense evidence as part of govt’s proof that D was sane admitted. US v. Emery (5C, cert. den.)

· Prior offender statutes/sentencing—Old Chief requires court to exclude proof of prior crimes if D stipulates.

404(b) PRIOR ACTS as proof of MOTIVE, Intent, Plan & Related Points

NOT Admissible To Show Conformity w/ Accused Action
· Proof of Motive & Opportunity
· Often showing skill/capacity to do the criminal actrs
· Tax evasion—admit proof that D trafficked in drugs as evidence of motive in using currency & failing ot keep records. Palmer (11c)
· Proof that D had “ability” to get people through customs—admit evidence that had done something similar before. Maravilla.
· Intent—e.g. D sold x drug in the past ( on this occaison intended to sell x drug found in his pocket.

· Unclear if pleading guilty raises issue of intent enough to justify admitting other acts—varies by circuit.  (although P can always raise on cross of D introduces)

· Stipulating 

· Fed—Old Chief specifically did NOT apply to 404(b).

· Many state courts apply Old Chief-like rule to 404(b)

· Malice misdemeanor DUI convictions showed D had reason to know thh risk of drinking & driving posed. US v. Loera
· Entrapment—proof that D committed similar crimes in the past proof that D didn’t need to be trapped to committ it this time. Sorrells v. US.

· Consciousness of guilt: Mendez-Ortiz admitted evidence that D sought to bribe a W to show it.

· Preparation, Plan, Design

· RICO  prohibits operating an “enterprise” in interstate commercie through a “pattern” (≥2 events) of “racketerring” (violating laws)—broadens mens rea so matters less if P proves a particular crime.
· Sexual abuse—proof that D abused sibling offered as proof of plan/design. People v. Ewoldt.
· Knowledge—later cocaine offense admitted to rebut claim of lack of knowledge of drugs in US v. Ramirez
· Identity, Modus Operandi—e.g. A can connect car to D, B can connect car to the crime.

· Modus operandi = method of committing the crime.

· “Singular strong resemblance” to the charged offense, similarities sufficiently idiosyncratic to permit inference of pattern (distinctive duffel bag, handgun, vaulted counter, demand money, blue Chevy, timing/geography) 7C

· but in 11C, not modus operandi—lone gynman, handgun, lack of disguise, proximity—not a “signature” in light of striking differences
· Absence of mistake or accident—past possession of child pornography showed current possession not a mistake in US v. Dornhofer
· Past child abuse—Many courts will admit proof of past child abuse—( concern to catch & deter child abuse.
· In murder trial of D-father, evidence of daughter’s injuries admissible as evidence that she died at the hands of another, & not by accident, even though no proof that D had done it. (was in the car of her mother & father only). Estelle v. McGuire (US 1991)
· “Battered child syndrom” = string of suspicious injuries & behavior patterns of children who suffer repeated abuse.  Dr.’s testimony that deceased child suffered numerosu previous injuries as proof that parent’s explanation of other I njuries (accidents) was a fabrication—permitting inference that parent in sole custody deliberately harmed child. Us v. Bowers (5C)
· “Blended/connected” w/ charged offense—if other crimes tend to incidentally involve or explain the other, may admit. D’s charged w/ interstate transportation of a stolen car, but admitted evidence that robbed a bank, disarmed policement, stole another car as part of their plan.
Method for 404(b)—Huddleston v. US (1988)
1) Judge only makes a “threshold” decision whether evidence is probative of a material issue other than character—Rules don’t require a “preliminary finding” that the govt proved the prior act by a preponderance.

2) Relevance conditioned on a FACT R104(b) ( for jury to decide under the preponderance stnd.  Can jury “reasonably conclude” by a preponderance that “the act occurred & D was the actor
i.   Is the evidence offered for a proper purpose?

ii.  Is it relevant for that purpose

iii. Is its probate worth outweighed by the risk of unfair prejudice
 iv. What limiting instructions should be offered?

· Pretrial notice, unless excused for good cause.
· Not all courts provide written findings spelling out reasoning & balancing of relevant factors.  In some j’ns, required if expressly asked. Osum (5C).  but not very effect to remand to trial judge in a case that has already produced a conviction.

· Collateral Estoppel / Double Jeopardy ( apply—if acquitted, P can still bring up prior case—whether ultimate issue, preponderance v. BARD. Dowling

3) Sex Offense Cases

Traditional appeal to "common sense" in the evaluation of evidence doesn’t work( required (1) legislative intervention in the Character area, & (2) allowing expert testimony to educate the trier fact.

Sexual History of the Victim—Rape Shield Statutes

· Common law: emphatic across-the-board admission( women who brought charges fair game for cross on their sexual behavior. Credibility of the woman as a W & the issue of consent.  Underlying hypocrisy – cross on sexual history not thought to bear on the credibility of women testifying in other settings, & in rape trials was permitted even where clinical evidence of physical injury made consent clm ridiculous
· ( "rape shield" statutes were enacted in nearly every state—If most women are sexually active, sexual activity on specific occasions doesn’t support an inference that she consented  with the D.
· FRE 412 qualifies 404(a)(2) by restricting the use of sexual history evidence of a sex crime victim.

· Gay V’s—most statutes hold that rape sheild laws block proof that V was gay & ( consented.

FRE 412 (a) Evidence generally inadmissible in civil or crim proceedings, except as in (b) & (c)

(1) Evidence offered to prove that V engaged in other sexual behavior
(2) “” sexual predisposition
 412(b) Exceptions
(1) Crim cases admissible, if otehrwise admissible under 412

(A) Specific instances of sexual behavior by the V to prove that a person other than D was the source of semen, injury, or other physical evidence

(B) “” w/ respect to the person accused of the misconduct, offered by D to prove consent or by the prosecution [i.e. D had engaged in sexual behavior w/ D before ( consent]

(C) if the exclusinon would violate D’s constitutional rights [is so crucial, very uncertain scope.]

· D entitled to introduce V’s sexual history to show motive for making false charge against the D. Olden v. Kyi (US 1988) (reversible error- charged V claimed rape to preserve rship w/ BF)

· Sexual history evidence of V’s incestuous rship w/ brother b/c could logically demonstrate her “bias, interest or prejudice” against D-father for stopping the rship. Commonwealth v. Black
· State of mind—D told beforehand that V would say no but mean yes. Doe v. US
(2) Civil cases—General prohibition doesn’t apply if evidence of D’s sexual behavior/traits passes a balancing test—probabitive value must substantially outweigh danger of harm to V & unfair prejudice to any party.  [if very close, evidence will be excluded, even though under R403 evidence will be admitted when balance is very close]

· Evidence of V’s reputation admissible only if it has been placed in controvery by V.

· SC didn’t want to approve extension to civil cases.  Congresses added in a separate Act.

· Impt’ in sexual harassment suits.

 (c) Procedure (1) If want to offer evidence under (b), must (A) file written motion at least 14 days before trial specifically describing & (B) servie motion on all parties & notify V; (2) Court must conduct an in camera hearing & afford V & parties a right to attend & be heard.

· Public rights to an open trial: State rule requiring mandatory exclusion of public from trial of sex offense caes involving minor victims unconstitutional. Globe Newspaper v. Superior Court (US 1982)

· Interloculatory Appeal allowed when court overrules P’s object to 412 evidence. Doe v. US 

R413 - 415 Prior Offenses by D—Sexual Assault & Child Molestation

· 413: Where D is accused of sexual assault, evidence of other sexual assault offenses are admissible & may be considered on any matter to which it is relevant.

· 414: Child molestation—other child molestation offenses admissible & may be considered for its bearing on any matter to which it is relevant.

· 415: extends to civil cases 

· Other offense ( require conviction. (Congressional comments); Must admit under 104(b) to jury to decide by a preponderance. (Huddleston doctrine applies).

· Rationale: committing a sexual offense in the past makes a person more like to committ it again.  But studies show no higher rate of recidivism.

· Policy—Judicail Conference suggested balancing w/ factors—proximity in time, degree of resemblance, ferquency of other acts, …

· History/relevance—controversial, only took effect 1995.  Fed only in parks, Indian res., military bases.  Didn’t go through normal rules process—added to a controversial crime bill to win votes.

· Proponent of evidence must give notice.
· Due Process/Equal Protection. There have been DP & EP attacks on FRE 413 & 414, but the Courts of Appeals have rejected them. However, the rejection of the constitutional argument is often based on (a) a refusal to interpret 413/414 as a "blank check" & (b) emphasis on the remaining discretion given to the court by FRE 403. Pretrial hearings on admissibility are also favored.  U.S. v. LeMay (FRE 414 passes constitutional muster; it is subject to balancing under R403); U.S. Mound (413 constitutional & IS subject to R403 balancing; closed hearing held before evidence admitted).
· 403 balancing probably still applies Doe ex rel Rudy-Glanzer v. Glanzer (9C) (403 balancing still applies when applying 415; differences in age of victims made acts too dissimilar to be admitted); U.S. v. Guardia, (10C) (413 subject to 403 balancing test); U.S. v. Sumner8C) (414 subject to 403 balancing test); U.S. v. Larson, (2C) (414 is subject to 403 balancing); U.S. v. Johnson (distinguishing defendant’s age in statutory rape case)
· Remember to cross reference 404(b) 
· State v. Lough  (Wash. 1995) (in trial of paramedic for sexual assault, in date situation where allegedly D put knockout drug in drink, committed sexual assaults, & neatly folded complainant's clothes before leaving, admitting testimony by four other women describing similar behavior by defendant over 10-year period, to show design or plan).

· State v. Casady (Iowa 1992) (Trial for assault w/ intent to commit sexual abuse in 1989; D allegedly asked 13-yr girl for directions, then tried to pull her in car through passenger-side window; admitting 1979 conviction on guilty plea for kidnapping w/ intent to terrorize or cause injury, arising out of incident where D struck car driven by 17-year-old V, then pulled her into his car, drove off & raped her in remote area; also admitting 1976 conviction on nolo plea for assault w/ intent to inflict bodily injury, arising out of Nebraska incident where D sexually assaulted 30-year-old woman after asking her to enter his car & attacking her on the spot when she refused) (given factual similarities, earlier episodes showed intent; remoteness bears on weight; evidence was needed; no jury, so less risk of prejudice).

·  State v. Lamoureaux, (R.I. 1993) (in sexual assault trial, admitting prior episode; D met C at club & they danced, drank, talked, & D got C to write phone number on napkin because he knew someone seeking a secretary; he persuaded C to drive him home, but grabbed & kissed her when they got where he said he lived; allegedly he became angry & threatening when she resisted, ordering her to take off her clothes & raping her; 9 days before, D met L at same bar, & they talked about similar topics, & L wrote phone number on napkin & agreed to drive him home; on arriving where D said he lived, he kissed L & asked her to hug him; he got angry when she pulled away, & pinned her between two front seats, forcing her to touch him; nightgowned woman appeared & D fled) (episodes substantially identical; the first showed modus operandi, common design or plan).

· State v. Winter (Vt. 1994) (in trial of staff member in group home for patients w/ mental illness or substance abuse problems, for sexually assaulting patient in her bed, excluding evidence that 4 years earlier while living in another state D sexually assaulted his children's 17-year-old babysitter numerous times in his home; earlier episodes too remote, not similar enough to show modus operandi).
· State v. Whittaker (N.H. 1994) (in sexual assault trial arising out of incident in which D was to give H a ride home in truck after a social visit at home of others, but instead allegedly drove to remote area & forced H to engage in sex on threats that he would "get rough" if she didn't, then prepared to tie her with rope when H made her escape, error to admit proof of incident 5 years earlier with L, who had lived with D, in which he drove L to an unfamiliar place, tried to force himself on her, tied her up when she resisted, & engaged in sexual acts) (prior incident might show propensity, which is forbidden, but not plan; couldn’t show modus operandi b/c manner not unique/unusual enough; couldn’t show identity b/c not in issue).
I. Habit & Routine Practice

R406: “Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not & regardless of the presence of eyeW’s, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.”

· Rule of admissability
· Don’t read too broadly! esp when crim conduct or conduct that raises moral overtones is involved.

· To allow 406 to trump general or specific character prohibitions too generally would undo effect of 404(a), 404(b)[1] & especially 412. Not the intent of the rule. ( must temper w/ the strong policies underlying the prohibition rules, especially when dealing with conduct that can be evaluated, fairly or unfairly, as having strong moral overtones, such as criminality & sexuality.

· Often required because of what you LACK, i.e., you have no other evidence to prove the facts suggested by habit or routine practice. (e.g. all the W’s dead, w’s unwilling to admit truth)

Habit v. Character: Habits involve nonvolitional behavior (descriptions like "reflex," "semi-automatic," "regular if not invariable")

· Habits involve "specific situations" & "particular kind of situation,"

· Character is more "general" (a "tendency" applicable to "all the varying situations of life"), &

· Character involves "moral overtones" that are not part of our notion of habit.

Civil negligence cases 

· Always parking in a certain space. Hooker v. State
· Carrying a gun Ware v. State
· Never wearing a seatbelt YES Sharpe v. Bestope, but NOT disregarding warnings about DUI

· Prior inappropriate rships by lawyer w/ clients NOT. Brett v. Berkowitz Should be 404(b) case
· Child abuse can be habit, but still excluded under 403. State v. Huerta. Should be 404(b) case
· Anger/violenceNOT State v. Brown
· Crossing street @ crosswalk YES Charmley v. Lewis
· How many times = habit? “a dozen times,” half of which were speeding NOT Henry v. Cline; but passing out “many times” while holding a lighted cigarette YES. Sams v. Gary
· Public intoxication 4 times in 3.5 yrs NO Reyes v. Missouri Pacific Ry.
Crim cases: Derring v. State (murder trial, where body was never found, admitting evidence that V was very dependable in his routine, w/ rigid schedule—prove he didn’t disappear of his own volition)

J. Remedial Measures

R407. Subsequent Remedial Measures

[a] [General Rule] When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove [1] negligence, [2] culpable conduct, [3] a defect in a product, [4] a defect in a product's design, or [5] a need for a warning or instruction. 

· Many states don’t apply this to product liability [it was  a 1997 amendment)]

[b] [Exceptions] This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.

· Feasability—e.g. of retro-fitting in elevators, building design

· Rationale: to avoid discouraging efforts to make things better or safer (legislative goal); Concern of confusion of issues b/c of a relevancy problem (efforts to prevent future accidents may not show or even indicate that past practice or conditions amounted to negligence or fault) & may be impossible even to show that changes that follow an accident were made because of the accident.
· Erie doctrine probably DOESN'T require fed courts to follow state practice on subsequent measures—bulk of modern authority, is still open to debate. Federal law conflicts with many state rules in product liability cases. 
· Note: Most 407 Evidence would get under 401-403.

· Feasibility controverted?
· 1 Group: feasibility is not controverted & ( subsequent remedial evidence not admissible- when a D contends that the design or practice complained of was chosen because of its perceived comparative advantage over the alternative design or practice; or when the defendant merely asserts that the instructions or warnings given with a product were acceptable or adequate & does not suggest that additional or different instructions or warnings could not have been given; or when the D urges that the alternative would not have been effective to prevent the kind of accident that occurred.

· Other Courts have a more expansive view—"feasible" means more than that which is merely possible, but includes that which is capable of being utilized successfully. Anderson v. Malloy—motel guest who was raped in her room & sued motel for failure to provide safe lodging, offered evidence that, after the event, the motel installed peepholes in the doors to the rooms. The appellate court held that the evidence WAS admissible in light D’s testimony that it had considered installing peepholes earlier but decided not to do so because (1) there were already windows next to the solid door allowing a guest to look out, & (2) based on the advice of the local police chief, peepholes would give a false sense of security. Although the motel never suggested that the installation of peepholes was not possible, the court concluded that, by inferring that the installation of peepholes would create a lesser level of security, D had "controverted the feasibility of the installation of these devices."

· Tuer v. McDonald Issue should be whether the doctor’s actions objectively reasonable at the time he took them, even if as a result of Mr. Tuer’a death they re-evaluated the protocols & their underlying risk-benefit analysis.

· Defendants don’t have to admit wrongdoing in order to claim that a change was remedial.

· WOULD be admissibile if D’s denied feasibility.
· Impeachment: If the D is asked on cross whether he thinks that he had taken all reasonable safety precautions & answers yes, then a subsequent remedial measure can be seen as contradicting that   
· ( most courts have held that subsequent remedial measure evidence is NOT admissible for impeachment "if it is offered for simple contradiction of a defense W’s testimony”

· Muzyka v. Remington Arms –D W asserted that the challenged product constituted "perhaps the best combination of safety & operation yet devised," ( a design change made after the accident but before testimony allowed as impeachment evidence (  either W didn’t really believe his testimony or that his opinion should not be accepted as credible.

· Dollar v. Long Mfg.--  court allowed evidence of a post-accident letter by the manufacturer to its dealers warning of "death dealing propensities" of the product when used in a particular fashion to impeach testimony by the D’s design engineer, who wrote the letter, that was safe.

· Inadmissible to impeach testimony that, at the time of the event, the measure was not believed to be as practical as the one employed, or that D was using due care at the time of the accident.

K. Settlement Negotiations

Rule 408. Compromise & Offers to Compromise 

[a] Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount. [b] Evidence of conduct or statements made in compromise negotiations is likewise not admissible. 

· i.e. CAN be offered if there is a genuine controversy about the settlment itself.

[c] This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations. 

[d] This rule also does not require exclusion when the evidence is offered for another purpose, such as [1] proving bias or prejudice of a W, [2] negativing a contention of undue delay, or [3] proving an effort to obstruct a criminal investigation or prosecution.

Civil Settlements: R408 bars proof of civil settlements, offers to settle, & "conduct or statements made" during settlement negotiations when offered to prove "liability for or invalidity of the claim or its amount." 

Rationale—public policy.  System would grind to a halt if parties would not be able to risk negotiating b/c what they said or did in trying to settle were later provable if the attempt to settle failed.

· e.g. If driver in a car accident sues D, who hit driver & passenger,  but passenger settles, D cannot cross examine passenger about the settlement under 408, except that could come in under 408(d) bias.

· If one drinking buddy takes an unprovoked swing at another & crim. battery charges are filed, an offer by the slugger to pay medical expenses can be admitted against him in the criminal action under 09, but not 408 in a civil case.

Rule 410. Inadmissibility of Pleas, Plea Discussions & Related Statements [IN CRIM CASES]

[a] Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the D who made the plea or was a participant in the plea discussions:

(1) a plea of guilty which was later withdrawn;

(2) a plea of nolo contendere;

(3) any statement made in the course of any proceedings under FRCP11 or comparable state procedure regarding either of the foregoing pleas; or

(4) any statement made in the course of plea discussions with an attorney for the prosecuting authority, which do not result in a plea of guilty or which result in a plea of guilty later withdrawn.

· But framers didn’t intend to occupy the field w/ regard to whether an AUSA was present—revised language in the Rule "does not compel the conclusion" that statements to law enforcement agents "are inevitably admissible," particularly if agents "purport to have authority to bargain."

· Cases suggest 410(3) excludes D’s statements to a law enforcement agent if (a) the agent has actual authority to bargain & is doing so, or (b) D thinks bargaining is occurring & his belief is reasonable under the circumstances.

 [b] However, such a statement is admissible (i) in any proceeding wherein another statement made in the course of the same plea or plea discussions has been introduced & the statement ought in fairness be considered contemporaneously with it, or (ii) in a criminal proceeding for perjury or false statement if the statement was made by the D under oath, on the record ( in the presence of counsel.

L. Proof of Payment of Medical Expenses

· 409 excludes only "furnishing or offering or promising to pay" medical & similar expenses, which seems narrower than the coverage of FRE 408. 

· 408 excludes not only settlement offers, but "conduct or statements made in compromise negotiations." 

· Suggests that statements accompanying an offer to pay medical expenses might not be excludable under 409, but s would be excludable if the context suggests that the parties were trying to settle.

M. Proof of Insurance Coverage

R411—Evidence that a person was or was not insured against liability is not admissible to show negligence.

· Collateral Source Rule:  payments from outside sources for the damage caused can’t be offered.
· might influence jury 
· Exceptions: Can be offered for purpose other than proving negligence
· Proof of agency 
· Ownership—P sues the owner of a truck for personal injuries suffered when truck ran into her car—P permitted to show that D carried insurance covering the operation fo the truck if D denies ownership. Newell v. Harold Shaffer Leasing (5C)
· Control
· Bias or prejudice of W
· Impeachment: pretrial statements from eyeW’s gathered by insurance investigators  may be admissible for impeachment purposes.  Fact that an investigator prepared it is admissible—accuracy. Complete Auto Transit v. Wayne Broyles Engineering (5C)
· Person who admits fault by suggesting insurance will cover R411 won’t block admission (Reid v. Owens), but should sever where possible. (Cameron v. Columbia Builders)

IV. Hearsay
Who decides: Preliminarily, who decides admissibility/foundation, judge (FRE 104(a)) or jury (104(b))?

(1) Relevant? Is the offered evidence relevant? [FRE 401] [FRE 402]

(2) Hearsay? Is the offered evidence hearsay? [FRE 801, et seq.] [Presumptively Excludable, FRE 802]


(a) 801- Does the evidence fit within the definition of hearsay of FRE 801(a),(b)&(c)?


    [Remember the Non-Truth Uses]


(b) Exceptions: Even though it fits the 801(a),(b),(c) definition of hearsay, is it nevertheless within 


 

some exemption that expressly defines it as "not-hearsay" or "nonhearsay"  [FRE 801(d)]?


(c) Other exceptions: Even though it fits the 801(a),(b),(c) definition of hearsay, & despite it 




failing to be exempted by 801(d), is it nevertheless within some exception found in the rules, 




especially in FRE 803 & FRE 804?

(3) Prejudice: Should the offered evidence be excluded, despite being relevant, & regardless of the 

      answer to the hearsay question? [FRE 403]
A. Background

= out of court statement offer to prove the matter asserted 

(any statement starting out with “X said,” or “Y wrote.”)

· Can also say W has “no personal knowledge”

· Trend—inclination to let everything in.

· Reasons to exclude

· absence of cross examination: not subject to this truth-testing technique.  Truthfullness, believability of this particular W, usually that W made a mistake.
· absence of demeanor evidence—voice, infection, expression, & appearance.

· Absence of an oath 

· Hearsay risk

· Misperception by the W

· Faulty memory (cross-examination can expose)

· Ambituity: misstatement—ambiguity/faulty narration

· Insincerity: distortion & deception

RULE 801 - Definitions:  

(a) Statement: (1) an oral or written assertion OR (2) nonverbal conduct of a person, if it is intended by the person as an assertion 

· Nonverbal: Burden on person claiming an intent exists (committee notes)

· Trickiest—behavior that is supposed to prove the person’s belief in condition is the same condition that is sought to be proved with the evidence. Consider: Motivation, Reliability

(b) Declarant: person who makes a statement (made the statement or did the conduct out of court)

- W is the person on the stand testifying to what the declarant said or did out of court

(c) Hearsay:  statement other than the one made by the declarant while testifying at trial or hearing, offered in evidence to prove the truth of the matter asserted

RULE 802 – purpose: hearsay is not admissible unless falls into one of the exceptions

· Testing testimonial infirmities: perception, memory, sincerity, ambiguity—can’t check if don’t have firsthand communication with the speaker.

· Exceptions apply where there are reasons to believe that that the out of ct statements were particularly likely to be accurate or truthful

B. “Statements”
1. Assertive Conduct offered to prove a point. R801(a) “nonverbal conduct… if it is intended by the person as an assertion.”

· Nodding, shaking the head, shrugging, pointing to identify/select. US v. Caro (co-offender pointed out his “source,” a dwelling, to officers.
· Coded signal—e.g. lantern lit in a belfry
2. Nonassertive conduct

· 2-step inference: if offered to prove the actor’s belief in a fact, hence the fact itself—not hearsay.
· 801(a)(2) defines nonverbal conduct as hearsay only if it intended by him as an assertion. 
· Nonverbal conduct that’s equivalent of words, assertive in nature (Advisory Committee)
· Visible psychological, physical, & emotional reactions included
· Victim screamed & cried when saw the mug shot of the man accused of sexually assaulting her.  Emotional reaction was nonassertive ( nonhearsay.  Crying not a “statement” because “not intended as an assertion.” People v. Gwinn (Mich. App. 1981)
· Banker shaking & becoming pale can be entered as evidence that robber intimidated bank personnel, not hearsay. Cole v. US (9th Cir. 1964).
· Nonassertive Verbal Conduct also excluded, e.g. screaming “ouch” when hit. FRE 801.
· Baron Parke’s view- “imply” so broad almost any behavior could be hearsay: Conduct that does not assert a given proposition but that apparently reflects the belief of the actor in that proposition hearsay, even if not intended to address the fact that would make them hearsay. Wright v. Doe d. Tatham (Eng. 1837) (The recipient of a will NOT allowed to introduce letters from testator demonstrating that he was competent to transact business in response to a challenge by T’s disinherited son claiming father wasn’t of sound min.  ) Example Sea captain, who, after carefully inspecting his ship, embarked on an ocean voyage with his family = hearsay if that action offered as proof of the seaworthiness of the ship b/c nonverbal conduct nevertheless hearsay b/c value as evidence depends on the belief of the actor.

· R801 would let in – Letter to him isn’t being put forth to prove the matter asserted.  Indirect assertion: don’t have enough info to reach a conclusion.
· Arguments for allowing implied, but not express assertions:

· Parke argues hearsay seeks to avoid an inability to cross-examine the declarant—is the same whether or not the assertion is implied from a verbal statement or implied from nonverbal conduct.   But when a person acts in a way consistent with a belief but without intending by his act to communicate that belief, one of the principal reasons for the hearsay rule—to exclude declarations whose veracity cannot be tested by cross-examination—does not apply, because the declarant’s sincerity is not then involved.  
· The underlying belief is in some cases self-verifying: the actor has based his actions on the correctness of his belief, i.e., his actions speak louder than words.
3. Evidence of Noncomplaint— “negative hearsay”

· Usually admitted over a hearsay objection.

· Silence can be hearsay.  Cain v. George (5th Cir. 1969)  

· But not in a case like Cain, where silence is offered to prove notice.  (P’s son died in of CO poisoning in D’s motel.  A chair next to the heater was charred & smoldering by the time the fire department arrived.  P’s claim the gas heater was defective & improperly cared for.  D’s want to enter evidence about how many people stayed in the room w/out problems before the V.)

· Held not hearsay bec. derived its value solely from the credit to be given the W’s themselves.

· SHOULD be hearsay when offered to prove that the heater wasn’t defective.

· Fact of nonreporting an act, not a hearsay statement. Lindheimer v. United Fruit (2C) evidence that during a shipboard safety meeting, nobody reported an accident.  Properly admitted as “some proof that no accident did in fact occur” where it was the duty of those present to discuss accidents.  

5. Indirect Hearsay

e.g. “lacks personal knowledge” = fundamental facts that W still has no direct knowledge of (date/place of birth, basic family history)

· Acting as a conduit: US v. Check (2d cir. 1978) Appalling example of an attempt to get in hearsay evidence indirectly: D-cop convicted of possessing cocaine w/ intent to distribute.  Key W (detective) operated undercover & worked through an informat. Basically “served as a transparent conduit for the introduction of inadmissible hearsay info obviously supplied by & emanating from the informant.  Jury learned from detective that informant told the D nearly all the key facts & elements of the crime.

· Courts may be more tolerant: US v. Obi Admitted testimony by detective that he began investigating D because an informant introduced him to the “underworld figure” S, who said he “knew some dude named Obi.”  Rejected claim that improperly connected D w/ the underworld, & clearly hearsay if offered to connect S to Obi.  OK if out of court declaration only relevant to prove matter asserted therein. 

· Or not State v. Litzau reversing drug conviction largely b/c police were allowed to testify that they acted against D on the basis of reliable tips; Commonwealth v. Farris error to let P elicit from detective that when he arrived at robbery scene, the first thing he did was interrogate G, who “made a statement,” as a result of which “I arrested [D]”  Only relevant if you believe the implied assertion that the informant pointed the finger at the D.  Same as if he’d just come out & said it. (Maguigan argued this case for Farris.)

6. Machines & Animals Speak

· If  person had told a W, e.g. the time & price of stock, the testimony would be subject to a personal knowledge or hearsay objection. FRE 801(b): apparently only “a person” makes “a statement.”

· Reality: not many objections.  Testimony as to what time it was based on reading a clock OK. 

· Most courts would reject a “screen read” as hearsay. 

· Behavior of animal towards criminal admissable

· Canine tracking & ID—usually admissable.

· US v. McNiece (EDNY 1983) video of dog who connected D w/ his tools

· State v. Grimsley (Mont. 1934) admitted testmiony by man who claimed his calves were stolen that the cows seemed to be looking for their calves.  Bore on proposed test to see whether cows would claim the calves as their own.

· Cf. State v. Storm (Mont. 1951) “professed interpreters” of animals—always hearsay. Murder conviction reversed for error in admitting bloodhound tracking evidence.

C.  Non-Hearsay—When a Statement is NOT Hearsay

FRE801—statement is hearsay when “offered to prove the truth of the matter asserted.”  Negative inference by the def.—Not hearsay when statement offered for any purpose other than proving the truth of the matter asserted.

· 801(d) Non-hearsay if (1) Prior Statement by W; (2) Admission by Party Opponent

· Some of these exemptions can be expressly found in the rules, but the majority are more logically negatively related to the Rule's definition of hearsay in FRE 801(a),(b)&(c). 

· Most frequently: evidence does not fit within FRE 801(c) (i.e., it fails to fit the "truth of the matter asserted" language)( statements deemed, actually legally presumed, not to be offered to prove the truth of the matter asserted b/c courts have ruled that under applicable substantive law or as a matter of common law, the matter is, e.g. an element of the offense (often the case w/ verbal acts)

· Alternately, the court might rule that the matter is not an assertion or that it is conduct that was not intended to be an assertion (often the case with ownership marks).

History/Policy

Traditional / Common law = any out of court statement offered to prove what it asserts.  Conservative—broad.  Mostly adopted FREs 801(a)-(c).

Uncross-examinable statement offered to prove what it asserts: one reformist approach.  Would admit statements by people who later testify, submitting to “deferred” cross. 801(d)(1) exceptions for admission.

Rule of preference—a statement by a person who is absent but avilable to the proponent, when offered to prove what it asserts.  Would admit statements by testifying W’s.  & also by anyone who is unavailable at the time of trial.

Cautionary Principle: traditional rule, but admit hearsay shown to be reliable under the circumstances.  Frames of FRE wanted this.

2) Impeachment—Prior inconsistent statements are NEVER hearsay when offered to impeach.  Even though logically, every statement of fact communicates that the speaker thinks what he says is so, & is ( offered to prove what speaker thought ( hearsay.

· But R403: Probabitive value must substantially outweigh risk of prejudice or confusion.

· Can override other rights—e.g. statement of insurance coverage doesn’t violate R411 if offered to impeach not to prove liability

· History: Used to be clear that didn’t get special treatment, hearsay when offered to prove what they assert, just like any other out-of-court statement (unless inder oath—demeanor visible to the trier of fact & subject to cross!)  Congress, judges, lawyers didn’t agree.  

· Issues: Asking the trier of fact to decide BARD that the W lied under oath but told the truth earlier, when not under oath.

· Too dangerous—denies a fair trial? Shouldn’t be convicted upon an extra-judicial statement of a 3rd person, when you have to find at trial that the 3P had no memory, or was a liar.

· Constitution: California v. Green (US 1970) the Confrontation Clause does not bar the use against the accused of prior inconsistent statements as proof of what they assert (in some circumstances).

· 801(d)(1)(A) Only prior inconsistent statements that were themselves “given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition.”

· Academics—agree w/ drafters.  Even Wigmore changed his mind.

· Many states have gone their own ways.

3) Effect on Listener/Reader = But for the statement, wouldn’t have acted this way.

· e.g. drug label warning of side effects, doc from a file showing a broker new about house defects

· Must have legal significance Ind. of its assertive meaning. e.g. “I’m from the gas company, can you show me where the leak is?” hearsay as to agency, but not as to its effect on the listener going to the reasonableness of the listener’s actions.
4) Verbal Acts (or parts of acts) = independent legal significance apart from their assertive aspect
· overused, unthinking label for a statement offered for any nonhearsay purpose.
· Criminal: 1) Do the words constitute an element or the element of a crime? 2) Then, is it relevant? 
· Some crimes committed by words alone, e.g. solicitation, perjury, ransom demands, extortion: words have legal effect separate from whether or not they are true. 



· Speaker intent v. verbal acts—what if speaker didn’t intend to carry out?

· Civil cases: K, a will, defamatory words

· Contracts: Signature on a K, then signature=the act & K itself = the verbal object ( 

· Conversation that would otherwise be hearsay admitted as a verbal act if they are part of forming or performing a K/ part of a contractual interaction (corn example- tenant conveys property to leasor by telling him, “this crib is your share for the year & it belongs to you”)

· Wills—words prove or give effect to the will.  Entire will may be a verbal object (but doesn’t mean that everything in it qualifies as nonhearsay)

5) Verbal Objects = things that make a statement 

· can use to ID a person e.g. coke logo, tags for identification, business cards

· A Mark of Advertising Location & Existence, e.g. a matchbook from a bar as proof that a person had been there = identifying object- the mark is an identifying characteristic of the object that can be compared with other matchbooks from the bar.  Arguably hearsay b/c is a statement by the proprietor that is meant to be advertising.
· Mark of Ownership, e.g. as proof that someone spent time somewhere, an object found that that bears his name.  Can also look at it under 801(d)(2)(A) b/c said “I own this” by buying it.
· Verbal identification as a mark Person1 knows Person2, & Person2 is connected to Person3.  E.g. 1 is friends w/ 2, & points out 3 to cops as “I often see 2 with 3 as a couple.” Or blind man pins down mugger & tells police when they arrive that the person he’s pinned down try to mug him.  

· Also 801(d)(3) Prior statement by W that is (C) one of identification of a person made after perceiving the person is not hearsay.

· Alternative: "Verbal Act" of advertising that the object came from your place, &, as to the mug, an act of ownership/custody. In order to reach the desired conclusion, you have to accept the truth of the matter asserted on the objects, i.e., that they came from the hotel.
6) Circumstantial Evidence of State of Mind  &   6) of Memory or Belief

· Must have some relevance to the lawsuit (must reveal the state of mind of the person who spoke at the time that is related to the issue of the suit)


· E.g. in wrongful death suit, admit declarant’s statement about why cutting husband out of will to show something about rship (that she wouldn’t have shared her $ with him if alive, either) (not a verbal act, not to give effect to the will)

· Not offered for the “truth of the matter asserted” ( not hearsay.

· If offered to show the declarant’s knowledge, not content ( NOT hearsay

· E.g. “papier mache man” abused child’s description of the D’s room matches the description given in the arresting officer’s testimony. Nonhearsay circumstantial evidence of memory or belief, if assume/demonstrate she had no connection w/ the room unless she was taken there at the time of the assault.  Logic: (a) statement describe something unique, or at least so rare that it is implausible to attribute the description to invention, (b) we have other proof of the existence of this unique or rare matter, & (c) the only plausible explanation of the statement is the experience it reflects.

· Counterargument offered as proof of the room in which the assault occurred & necessarily requires that the jury believe in the truth of her words & that she really thinks the room looked as she described fails.

· Conditional admissability: (1) If the actual appearance of D’s room can be established by direct testimonial evidence (officer’s testimony); (2) THEN the girl's statements to officers indicating what she believed the room to look like can be used not to prove what the room looked like, but rather to prove that she believed that the room looked thus because she had been there.

· Note: FRE 803(3) creates hearsay exception for a statement describing state of mind—can be admitted even if it IS hearsay. But NOT to admit statements used to prove a “fact remembered or believed” (unless relates to declarant’s will); R803(2) Excited Utterances

· Abused Child—Betts Testimony by child’s foster mother in custody battle that daughter thought Mom’s new husband killed her brother & would kill her mommie, etc…; foster mom says she never told her anything about it = nonhearsay Betts v. Betts
· Statements weren’t used to prove the validity of the matter asserted, but to show the mental state of the child ( strained rship w/ stepfather & mother.Regardless, not b/c, of their truth 
Borderline Hearsay/Nonhearsay

Statements w/ Performative Aspects, e.g. “ouch”
· Non-Declarative Sentences—Commands, questions should but don’t always count. 

· Drug case; incoming phone query whether the “apples” had arrived NOT hearsay because an inquiry isn’t an assertion. US v. Oguns (2d Cir. 1990)

· Court rejected D argument that assertions implicit in the questions made them hearsay. US v. Oguns (2d Cir. 1990)

· Kidnapping victim heard D-kidnapper referred to as nickname “Gato.”  Government offerse testimony by a warden that D goes by that nickname & the guards & prisoners refer to him as that.  NOT hearsay b/c no one intended to make an assertion.  Not clear what talking to or about someone in a non-assertive manner means. US v. Weeks (5th Cir. 1990)

· “Indirect use” cases—purpose of the words is to get at something else than what they’re offered for.

· 801- note- “verbal conduct which is assertive but offered as a basis for inferring something other than the matter asserted is also excluded from the definition of hearsay by the language of 801(c).

· e.g. Vicar’s stments in Wright v. Tatham—business talk suggested that testator could conduct biz.

· US v. Singer (8C) Admitted into evidence an envelope addressed to 2 parties, containing notice to terminate their tenancy, in order to show that they lived together. If letter were submitted to assert the implied truth of its written contents-that addressee lived at X address would be hearsay & inadmissible. BUT admissible nonhearsay b/c purpose is to imply from the landlord's behavior that D lived at that address—not intended as an assertion.
· Hearsay: ask A where he lives, he tells detective “600 Wilshire.”  Detective can’t testify.

· Nonhearsay: detective testifies that he delivered a package to A at that address.

· Taking incoming phone calls at D’s number: an anonymous voice tries to line up a drug purchase/make a bet by calling D’s number.  Officer who takes the calls testifies to the substance of what the callers say, as proof that people normally on the premises take bets or sell drugs—not hearsay.  Headley v. Tilghman (2d Cir. 1995) (incoming calls could be characterized as “mixed acts & assertions” admissable because of their “performance aspects”)

· Lying & Hearsay: Generally lying NOT hearsay.

· Perjured statements “helped prove the underlying motives of the conspiracy” by showing that false votes werent an end in themselves, but part of an effort to control local results. Anderson (US)

· Fed. crime ( Perofrmative to lie or cove up material info in crim. investigation 18 USC §1001.
· P’s own statements used against him to show the truth of the matter asserted. 801(d)(2)(A)
· Policy: Still cross-examination interest still, though?

· Example: D’s wife lies about whereabouts when police arrive to arrest—NOT hearsay b/c the purpose is not to prove the truth of the matter asserted.  NOTE 801(d)(2)(E) (must be ongoing)
· Statement as conduct: Govt argues W trying to create false alibi ( exonerating him for the crime & covering up his present whereabouts ( she knows that he is wanted for a crime (  he actually is involved  in a crime. 
· Spousal privilege protects from saying anything, but not from lying.

· Significance of Disclosure: Is a statement offered to prove what the speaker knew, or what he was willing to tell others he knew.  E.g. a thief not likely to advertise to otehrs  his stolen property, so may be innocent of  the conspiracy if he talks about the property at his house. 

· Not relevant if a forthright factual disclosure is offered to prove what the person thought—that’d be the end to hearsay.

· Using Statements to Prove Matters Assumed—unspoken thoughts can be hearsay

· Krulewitch (US) hearsay: offered to prove something that speaker was assuming.  “It would be better for us 2 girls to take the blame than D, b/c he couldn’t stand it, he couldn’t stand to take it.”

· Dutton v. Evans (US) Hearsay: co-offender’s jailhouse comment that “we wouldn’t be in this now” if it hadn’t been for D since it “implicitly identified” D as the murderer.

· Thornton v. Shows (Miss.) harmless error to admit evidence of family’s affection for newborn baby as evidence of father’s paternity. “nonverbal assertion showing the family’s belief.”

· Conspirator already known to be guilty tells friend “I didn’t tell them anything about you” when friend was arrested herasay b/c not offered to prove its express meaning, but for implied assertion that one was involved in the crimes for which they were charged & tried. US v. Reynolds (3C)

· Conduct & statements of D’s family & friends, talking about how the W’s death had been bungled & putting D into hiding, in civil case against D for killing a W = hearsay US v. Pacelli (2C).  Purpose of the evidence was to get before the jury the fact that various persons believed D to be guilty, & those 3P’s were available for cross-examination about why they thought that; No (801(d)(2) b/c victim was dead.

· Modern: probably same result under R801.  Was “no declaration” that D had told the family about the crime, & nobody “expressed an opinion” to that effect.

· Behavior: as if D was guilty (that it was commonly understood) = performative aspects of the statements made ( nonhearsay (Singer); Abasence of complaint What wasn’t said—if thought D was innocent, surely someone would’ve protested when arrested & charged. (Cain—absence of complaint not hearsay when offered to prove that heater worked). Silence nonverbal conduct—inference to draw from it that he’s guilty—cultural element.  People who are afraid of the police may not protest

· Prejudice R403 even if prevail on hearsay argument.  Difficult to make the leap that discussions show their conciousness of guilt, & that that consciousness is evidence of his guilt.

D. Hearsay Exceptions

· 37 exceptions.  About half in everyday use.

· Also associated constitutional doctrines that limit the use of hearsay against the accused in criminal cases, or obligate P to produce available declarants, or require courts to admit certain hearsay offered by the accused.

Certain Prior Statements By Testifying W’s. R801(d)(1)

· Prior inconsistencies would often be admissable anyway if offered only to impeach…

· General strong pref for live testimony.  801(d)(1)(A) = compromise (oath- truthfullness, but “delayed” cross OK). State v. Smith.

R 801(d)(1) Prior statement by a W is “not hearsay” if:

1) W is now cross-examinable concerning the prior statement

2) Statement is inconsistent with W’s present testimony
3) Prior statement was made under oath in a “prior proceeding” or “deposition.”

· Forgetful W’s—issues 1 & 2. W now denies ever having made the prior statement or claims it was a lie, United States v. DiCaro, (7C) approved use of prior grand jury testimony by the govt W. 

· "a professed memory lapse . . . must often be considered as inconsistent testimony," or FRE 801(d)(1)(A) would fail in its purpose to protect against the turncoat W.  Trial judge may “explicitely find” that W is lying.

· Cross-examinability: Rule 801(d)(1)(A)'s cross-examination requirement should not be viewed as an empty formalism that can be satisfied by the mere fact that the W is present & can be required to sit still long enough for questions to be put."  What does the person remember? 1) the extent to which the opposing P tries to delve into the circumstances & motives underlying the statement" & 2) "the extent to which the answers shed light on those circumstances & motives"

· SC said the cross-examination requirement can be satisfied even if the W has forgotten the events. US v. Owens (approving statement by correctional officer to FBI at hospital identifying prisoner as officer’s assailant in penitentiary assault; rejecting claim that officer was not crossexaminable under the rule where he could not remember the assault; one may be "subject to cross-examination" under FRE 801(d)(1)(C) even if lack of memory about events makes him "unavailable" as a W under FRE 804 for purposes of hearsay exceptions in the latter provision).

· Rejected a constitutional confrontation challenge to this interpretation of the rule.  great deal of trust on (a) the jury's ability to see through the claims of memory loss & (b) the effect of the questions during cross-examination. 

· Stationhouse declarations—most fed. courts exclude. Livingston (questionining in W’s home); Williams (7 Cir excluded affidavit of govt W bec. not in a proceeding)

· Statements made & audio recorded at an immigration “proceeding” at a border patrol station upon their arrest.  At official proceeding, later testified for the D.  Court made analogy to a grand jury proceeding- investigative (bad!) Castro-Ayon


· NO to recorded statements given under oath to IRS agent does not fit (d)(1)(A). US v. Day (6C)

· Police interrogation & later changed story—Assault V wrote out statement on form supplied by police department.  Named Smith (D) has her assailant, signed under oath w/ penalty of perjury before a notary. At Smith’s trial a month later, she named another man as her attacker.  At trial said D-Smith actually came to her aid & reason for lying was that she was angry with him.  He was probably her pimp (coercion?).  Held statement not hearsay under 801(d)(1)(i)—statement was given in a proceeding. State v. Smith (WA 1982)  “other proceeding” does include grand jury proceedings.  9th Cir. applied to immigration proceedings. US v. Castro-Ayon.  Fed. ct. treatment of police statements vary.  /// stretches the term “proceeding” beyond all recognizable bounds
· Reliability: Fact-specific “totality of the circumstances” test based on the purposes of the rule: Truthfulness: notary, under oath, subject to penalty for perjury; statement in her own words; cross examination; Purpose of original sworn statement: One of 4 methods of obtaining probable cause (filing of info by P in superior court—this one; grand jury indictment; inquest proceedings; filing of criminal complaitn before magistrate).  Purpose here same as other three methods—determining probable cause. 

Prior Consistent Statements—801(d)(1)(B)

1) W must be cross-examinatable at trial concerning the prior statement

2) Statement consistent w/ present testimony
· Premotive requirement: rebuts/repairs only if uttered before the supposed “influence or motive” b/c subject to the same improper influence, most courts & probably SC in Tome agree that 801(d)(1)(B) doesn’t change it (no express intention by authors).

· 801(d)(1)(B) MAY allow rehabilitation if attacking parry suggestions something other than recent fabrication (e.g. lack of memory) Tome (Breyer concurrence)

3) Offered to rebut a charge of “recent fabrication or improper influence or motive”

· Includes “MERELY IMPLIED” “you’re the mother of the D, aren’t you?” “Didn’t you talk w/ P’s counsel shortly before testifying here today?”

· On cross for inconsisent statement, doesn’t necessarily imply the same thing.

· Meant to discourage resort to out-of-court statements as proof at trial—deferred cross not as effective as contemporaneous.  Any falsehood may “harden & become unyielding to blows of truth” Saporen.

· Effect: Often would be admissable anyway in order to rehabilitate a W

· Judgements seldom reversed on this ground—cumulative of live testimony

Admissions By Party Opponent Doctrine—Admissions by a party usually usable against her.

801(d)(2)(A) The statement is offered AGAINST a party & is

(A) the party's own statement in either an individual or a representative capacity or

(B) a statement of which the party has manifested an adoption or belief in its truth, or

(C-E) Partial Proof of Agency/Conspiracy: Admissible 802(d)(C) A statement by a person authorized by the party to makea  statement on the subjecct, or (D) A statement by the party’s agent concerning a matter w/in the scope of agency/employment, or (E) Statement by a coconspirator during the course & in furtherance of the conspiracy 

· BUT “are not alone sufficient to establish the declarant’s authority” on the relationship & scope.

· Likelihood of exclusion under FRE 403 (( if the statement is only being used to prove agancy.  Agent’s statements alone not enough, but helps if supported by a prima facie case on the record.

Prior Statements of Identification—801(d)(1)(C)

· ID made “after perceiving the person”

· View that identifying statements made out of court are more trustworthy than in-court ID.

· Paves the way for some statements that might not otherwise get in at all.

· Primarily in criminal cases.  Risk of error & manipulation by police.

· Lineups in crim cases require proper procedure- “critical stage” ( counsel, or excluded. Wade/Gilbert
· Whether ID should be admitted as proof of what it asserts 

R803 Unrestricted Exceptions

803(1) Present Sense Impressions [a] A statement describing or explaining an event or condition [b] made while the declarant was perceiving the event or condition, or immediately thereafter.
803(2) Excited Utterances: [a] A statement relating to a startling event or condition [b] timing: made while the declarant was under the stress of excitement caused by the event or condition.

· Stress—immediacy.  Declarant describes what he sees as he sees it.

· “Perceiving” embraces not only what declarant says, but what he hears—events/acts/words

Telephone conversations

· Caller tells bystander what 3P party on other end had just said.  Immediacy requirement satisfied bec. statement was made “no more than a few seconds” after call. US v. Portsmouth Paving (4C)

· Immediately after hanging up phone, declarant said, “Oh mom, what am I going to do? That sounded just like Butch.” Admitted over D objection that was impossible to tell whether declarant meant Butch was calling or that the caller was saying something Butch would say. US v. Early (8C)
· Wife’s testimony allowed to prove that husband was forced to go to work, where she overheard his side of phone conversation boss ordered him to go in despite being sick.  Husband’s words don’t literally make it clear that he was ordered.  Went to work & responsible for the death of he & his boss.  Nuttall v. Reading (3C pre-rules) (( not harmless- goes to heart of case
Victims identifying assailants e.g. “Hey, Timm, what’s up?” right before being shot. State v. Salgado (NM 1999); bystanders react to unfolding crimes e.g. statemenet by unidentified speaker that D was driving car that struck tree admitted in trial for vehicular manslaughter. Cutchin v. State (Md. 2002); 911 calls Warren v.State (Del. 2001) (victim calls 911 & says D struck her in the face & broke into neighbor’s apartment)
· But Confrontation Clause applies to “testimonial” statements (includes statements to police describing crimes) see. Crawford v. Washington (US 2004) 
· D’s comments while comitting the crime D entitled to new trial bec. trial court erred in not admitting his own statement, made after shooting two people, “it was them or me,” offered in support of self defense. Williams v. State (Ok 1996)
· Observations of vehicles prior to accidents Claybrook v. Acreman (“there goes Billy Joe Acrement, they won’t last long at that rate of speed”); Houston Oxygen co. v. Davis (“the must have been drunk, we’d find them on the road wrecked if they kept that rate of speed up.”)
· Dying man wrote note two hours after a lethal injection identifying the culprits.  Not a present sense impression bec. not immediately thereafter. US v. Narciso (ED Mich. 1977)
· Can be written State v. Hope (Mont. 2001); US v. Ferber (D. Mass. 1997) (email recounting phone conversation offered to prove substance of the conversation)
· Some states require corroboration (NY) of a testifying W of another’s present sense impression. People v. Vasquez.
Lapse of Time – 803(2) Whether “spontaneous, excited or impulsive rather than the product of reflection & deliberation” [1] lapse of time between the startling event & the out-of-court statement relevant but not dispositive [2] nor controlling that made in response to an inquiry.... Rather, these are factors which the trial court must weigh; also include [3] age of the declarant, [4] her physical & mental condition, [5] characteristics of the event & [6] subject matter of the statements. Iron Shell
· 45min-1hr OK (child, rape) abuse of discretion standard Iron Shell (8C)

· People v. Smith (Mich. 1998) 16 year old boy’s description 9 hours later admitted—behavior was “extraordinary, revealing continuing level of stress arising from the assault that precluded any possibility of reflection.”  See also State v. Stafford (wife wandered the fields all night, still naming her husband 14 hrs later)

· Cf. US v. Marrowbone (8 Cir. 2000) error to admit statements by 16 year old victim of sexual assault describing the crime—made only 3 hours later. “by a teenager, not a small child,” & “teenagers have acute ability to fabricate.”

· Drifing out of consciousness Chustnut v. Ford Motor (4 Cir. 1981) 20 hour difference- retrial for lower court to determine whether had regained his reflective powers or not.

· Rekindled excitement- OK US v. Tocco (2d cir 1998) Co-offender’s excitement rekindled by knowledge that people were trapped inside the burning building they had set fire to; US v. Napier Kidnap victim hospitalized for 7 weeks for head injuries exclaimed “He killed me, me killed me” when saw a picture of D in the paper.

· Independent Evidence of an exciting event—courts split on whether required or not. People v. burton (Mich) (yes); US v. Brown (3C 2001) (no)

· Bootstrapping/circularity: statement admitted as an excited utterance used to prove the happening of the event on which its own admissibility depends; 104(a) decision; some env. less likely to have corroborating evidence (workplace?); purpose of statute 

803(3) State of Mind: Then existing mental, emotional, or physical condition: A statement of the declarant's then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, & bodily health), but not including a statement of memory or belief to prove the fact remembered or believed (unless it relates to the execution, revocation, identification, or terms of declarant's will).
· Evidential Hypothesis in General: The statement (a) Infers or (b) asserts mental or emotional condition, & that condition is itself an ultimate issue in the case.

· Unavailable when circumstances suggest insincerity.  Esp. in blame-avoiding statements. US v. Ponticelli (9th cir) (enough time to “concoct an explanation.”)

· But may be left to jury to determine truth or falsity. US v. DiMaria (2d Cir 1984)

(a) Declarant’s then-existing physical condition esp. in PI suits for statements describing aches & pains.  Doesn’t matter if close to the time, so long as words describe how he feels as he talks.  –More accurate than testimony offered after the fact. Insurance Co. v. Mosely (US 1869)

- to treating physician, spouse, friend. 

(b) Then-existing mental or emotional condition 

· D claimed he thought he was leading undercover agents to drug sources—reversible error to exclude testimony by his mother that he said the person phoning him was an agent with whom he was working = Nonhearsay circumstantial evidence of state of mind. US v. Parry (5C 1981)

· Testimony describing stated reasons for past discrimination by former police supervisors admissible in support of challenged affirmative action program. Detroit Police Officers’ Association v. Young.

· Reaches statements about mental state of nonparties.  Esp. suits alleging loss of biz. good will. Morris Jewlers v. GE credit Corp.. (admitting complaints in customers’ letters to prove their state of mind, which translates to loss of good will.)

· Does not include past mental state (statement today about mental state yesterday).  

· May be reasonable to assume that mental state persists over time. Rayborn v. Hayton.

· But usually courts refuse to draw inferences of continuity into the past. Jackson v. State (IN 1998) (excluding D’s statement 2 hours after crime that he “didn’t mean to kill” from murder trial)

· Dying woman’s statement that her husband “has poisoned me” dying declaration, but not proof of her state of mind (that she had not tried to committ suicide). Faced backward, not forward, spoke to a past act, by a 3rd party. Shepard v. US (US 1983)

· Fact laden statements may obliquely reveal state of mind. (reading results in credit report indicated belief that was a poor credit risk. Oberman v. Dun & Bradstreet (7C)

(c) Subsequent conduct—Intent to do something.

· Evidential Hypothesis: The statement either (a) infers or (b) asserts intent to do something & it is offered to support the INFERENCE that the declarant in fact did the "something".

· Purpose of admitting: natural reflexes of what would otherwise be impossible to show by testimony- past intent.  Jury can decide whether reliable.

·  “Hillmon doctrine”—state of mind exception for subsequent conduct can be used to inferentially prove matters at issue in the case.

· Mutual Life Insurance v. Hillmon (US 1892) Woman’s husband had taken out 3 life insurance policies < 4  months prior to his disapperance.  Letters by friend describing their intention to leave their home & travel together admissible.  Today, could only be offered for proof that (a) Friend intended to travel & infer that he did, or (b) Friedn believed he was going to & did travel with Hillmon, not that he actually did.

· Intent of 3rd parties-- FRE advisory committee appeared to incorporate the Hillmon doctrine, but House Judiciary Comm. said statements of intent by a declarant admissible only to prove his future conduct, not that of another.

· US v. Pheaster (9C) L. left F. & said was going to meet A. to get some marijuana he had been promised for free, then disappeared.  That day, L’s millionaire dad received ransom demand & threat.  A. & another tried for the kidnapping & ransom. F.’s testimony—could be used to show that the meeting occurred.  Problem: also implies the intention of a third party, not just the speaker. (e.g. intent of A. to meet L.A.) 

· Statements & behavior indicating fear NOT allowed to prove likelihood that D killed V (e.g. statements by victim that she thought D would kill her, even statements made the day before) OJ Simpson, People v. Ireland (Cal. 1969).  CAN be admitted for other reasons.

· BUT CIRCUMSTANTIAL EVIDENCE OK: In trial of R for murder of ex-girlfriend C & another, approving testimony by her roommate that C was afraid of R, "looking nervously at the street if a vehicle approached the house, placing a blanket over the curtains on the front window, locking the door, avoiding people, & parking her car 'in different places so it would not be so obvious'"; court treats C's conduct as hearsay, but points out that it "revealed her state of mind without portraying the facts upon which the fear was based." Those facts "were independently established" by testimony that R beat C & threatened her.

· Tome remand 10C rejected an attempt to justify use of statements by child victims as proof of fear. Statements by child that dad “gets drunk & think I’m his wife” didn’t show state of midn b/c statement didn’t express fear, & its references to what father did fell within the prohibition against using memory to prove fact remembered. (conviction reversed; case remanded).
· BUT CAN be used as REBUTTAL/COUNTERPROOF Martin (La.) (since D offered proof that his wife threatened him, approving counterproof that she told another that "her husband might kill her if she tried to leave him"; by suggesting that "any apparently violent or hostile acts on her part were in fact only defensive in nature," the counterproof tended to rebut D 

(d) Facts about declarant’s will.

· generally exception can not be used to prove a “fact remembered or believed,” but does not apply to statements relating to “execution, revocation, identification, or terms of declarant’s will”

· Declarant likely to be well informed, likely to be dead when the issue is litigated, & his own views more trusthworthy than those disputing the disposition.

803(4) Statements to Physicians
· D likely to be careful & accurate

· Present & Past symptoms as long as pertinent to diagnosis/treatment

· Does include statements made to physicians consulted for purpose of trial.
· Statements attributing fault or identity NOT generally admissible, but exception for child abuse. Renville; Blake v. State (Wyo. 1997) testimony of doctors & investigators about rape victim relied upon.  Identified D as the atacker & other details.
1) Declarant’s motive- consistent w/ promoting treatment or diagnosis. (no alterior motive)

2) Content is reasonably relied on by physician in treatment or diagnosis.

· Can include statements to family bec. children cannot indepedently seeek out medical attention. State v. Smith (NC 1985)

· Good samaritans & unconscious victims—may be admitted. State v. Thompson (child’s father description of her bruises admissable in murder trial against step father); Leora v. Minneapolis Ry. (physicial testifies to history of accident that he got from a bystander when unconscious patent was brought in)

· Between physicians concerning the patient may be admissable. O’Gee v. Dobbs House (2C); cf Wilbnks v. Hartselle Hospital (Ala. 1976) (testimony by one doctor that attending physician said that plaintiff was bitten by a spider was inadmissible, where circumstances indicated that plaintiff was the source of the info & had earlier indicated uncertainty).

· Petrocelli v. Gallison (1 Cir. 1982) medical malpractice—Inclusion of 2d doctor’s postoperative report that a nerve had been severed (after D’s botched 1st surgery) & surgical notes.  Examined but not involved in the surgery. Upheld lower court’s decision to exclude record stating that nerve had been severed.  Complete absence of an indication where this info came from—not from his own surgical examination.  May have gotten info from patient, who says he heard it from the doctor (doctor denies it)… Court suspects a strategic choice  by counsel not to assert another ground (client’s statement).  

· Psychiatrists & psychologists Wilson v. Zapata Off Shore 5C extends to social worker in hospital; Capana v. State, cert. deniedi, (victim’s statements to psychiatrists describing D’s behavior admitted), but State v. Huntington (error to admit statements by 11 year old about abuse to counselor & social worker—treatment not larger social remedies)

803(5) Past Recollections Recorded = W fails to remember but had written down what he knew.

1) W lacks present recollection of the matter 

2) Statement accurately reflects knowledge he once had

3) He “made” or “adopted” the statement

4) did so while the matter was “fresh” in his mind.” Can be a long time. 

· close in time is fairly elastic. US v. Senak (3 years)

· Recorded only if declarant testifies & lays a foundation.

· May be admitted as substitute for testimony
· Doesn’t violate 6A in crim trial. Ohio v. Scott (OH 1972) (W, a friend of the D, gave a signed statement to police the day after his arrest.  Then W. backs out—remember speaking to officer, but can’t remember what said.) California v. Green, Nelson v. O’Neil (SC cases)

· W may be cross examined on honesty, integrity, ability to accurately [relate the events].

· Not received into evidence even though doc. itself has to be marked for identification (fear that jury will weight too much—Ohio v. Scott dissent) unless offered by an adverse party in order to enter into evidence.

· Examples: Admit slip of paper on which security guard wrote a license plate # releated to him by a W, but no longer remembers #.  Testifies that it was relayed accurately to him & accuracy of transcription. Booz (3C); Curtis v. Bradley (business records containing compromising info taken by one person & relayed orally to another who wrote it down); US v. Allied Stevedoring (phone message); Commonwealth v. Nolan (tape recorded statement)

· Prior Proceeding—in a murder trial, admitted grand jury testimony by an eyeW as past recollection recorded Isler v. US (DC 2003)

· Compare Present Recollection Refreshed— R612—provides for using writings to refresh recollection.  Can refresh w/ anything. E.g. a photograph.  Vehicle for getting a W. on the stand to have a present recollection that has substance.  Writing won’t come in unless the adversary wants some piece of it to come in.  has no status as a document otherwise.  Evidence is only the W’s current refreshed recollection.  (just about anything other than a VIN number will work)

· Prior Inconsistent Statements— mechanics of asking W about it set forth in R613.  Normally, not as substantive proof, but merely to impeach.  Doesn’t come in as substantive evidence unless it’s an 801 prior inconsistent made at a prior proceeding

· Counter arguments- “a can of evidential worms” (not very convincing)

· Written statements given undue weight by jury bec. go into deliberation room with them; special emphasis on those facts as opposed to those actually testified to; W should have to testify that lacks prsent memory.  Wrong.  Written paper shouldn’t be admitted.

· No effort to even refresh memory.  Prejudicial

Business Records—803(6) “record, or data compilation, in any form”

a) Regular business; regulary kept record in the course of that business. Records of a “business, institution, profession, occupation or calling” (not necessarily profitable) & only records it regularly generates.  Not personal.

· Each person involved in the prep must be acting in the regular course of her business activities.
· Schools, churches, hospitals, labor unions, commitees, parties, charities, govt records (in theory)

· Includes illegal enterprises US v. Foster
b) Source has personal knowledge: person who makes the entry need not be the original source of the knowledge, as long as can trace it back.

c) Contemporaneity w/ event or notice.

d) Foundation Testimony by the “custodian” of the records “or other qualified Ws”.  Must only have firsthand knowledge of the recordkeeping system & describe the manner in which records are prepared. 

· Relies on a kind of circumstantial knowledge of the recordkeeping. US v. Evans (accountants can authenticate company records they had nothing to do with); 

· but State v. Radley (credit union manager could not authenticate reports prepared by clearing house, since she was not employed by them or involved in the reports.)

e) Unless not trustworthy Theory is that busiensses keep accurate records for their own business purposes. 
· Courts will exclude records if there’s reason to believe they were prepared in anticipation of litigation & the biz of the biz is not that kind litigation. Palmer v. Hoffman (US 1943) affidavits prepared in internal investigation were done specifically in preparation for court.  not admissable.  “Business of railroading is railroading…” purpose of these documents is in litigating, not railroading.
· Internal Investigations- may produce admissible docs—Norcon v. Kotowski (AK 1999) Admissible Biz record = memo describing perpetrators’ sexual harassment—interview w/ roommates of the harasser showing sexual harassment & alcohol—a pattern & practice of perpetrators activities.  Memo was prepared by another subcontractor. Supervisors in memo were reporting what was required by their jobs.

FRE 803(8) Public Records

· Concern about cross examination rights of D.

· Great responsibility of govt functions in a democracy- Scrutiny(public records trustworthy.

803(8)(A): can admit record of the activities of the office or agency (what it does) if offered to show that those activities occurred.  Descriptive stuff (e.g. we processed 800 apps for change of address at the DMV, court transcripts to prove testimony was given)

· Police reports—803(8)(B) & (C) limits in crim cases.  (A) plain reading of the rule suggests that materials that qualify under (A) can come in against a D.  (a lot of courrts won’t let it in).

803(8)(B): Record of the observations made by public officials whose duty is to observe & report, EXCEPT by law enforcement personnel in criminal cases, including police reports.  e.g. reports by building inspectors, legislative preamble indicating specific navigable waters, process of seed oil prepared by Commodities & Exchange Authority

803(8)(C): Can admit record of the factual findings made by public official (including police reports) resulting from legally authorized investigation agst the govt & in civil cases, BUT can’t be used agst criminal D.  (Factual findings: only data, usually not stmts of fault)

e.g. EEOC employment discrimination findings, Ctr for Disease Ctrl toxic shock syndrome studies

· Rationale: Police part of the prosecuting agency opposing D; report weighs so heavily in favor of the prosecution; ( can’t simply allow in for the truth of what it asserts 

    Escape Hatch: can’t use if sources of info or other circumstances indicate lack of trustworthiness.

· Timeliness of the report

· Skill & experience of official

· Whether hearing was held

· Improper motives  (Baker v. Elcona)

· Report can be based on info from outside source if offered to support a prior consistent statement Baker v. Elcona (6C)  (police report by officer who didn’t W the accident included stmt by truck driver (agent of the D.) after the accident. Included police officers conclusions are factual findings).

· Govt Lab Reports in Criminal Cases—US v. Oates (2C) US Govt Customs chemist is part of law enforcement, can’t use exception.  Can’t be admitted under (B) or (C) against crim. D.

· Private company—Policy reasons, don’t want govt to get around 803 (A) by using priv. contractors.

· 803(8) > 803(6) (biz record) b/c more specific provision that applies to the circumstances (canon of construction).

803(9)   Records of Vital Statistics records of births, marriages & deaths submitted to public offices
803(10) Absence of Public Record or Entry  1) it is a public record, 2) isn’t in a public record & ( didn’t happen or isn’t true.

803(11) Religious organizations’ records
803(12) Marriage, baptismal… certificates

803(13) Family Records –formal family & personal records like genealogy.

803(14) Property records
803(15) Statements affect interest in property

803(16) Stmts in Ancient Documents – has to be at least 20 yrs old

· must authenticate 901(b)(8): gives a special category to authenticate ancient documents
803(17) Market Reports, commercial publications: includes credit reports, but if admitted, usually as proof of why credit did this, why bank did that. 

- Used to show state of mind rather than truth of matter asserted.

803(18) Learned Treatises Only if an expert testifies as W (declarant must be available)

(1) Shown to be reliable authority – somebody credible has to say that treatise is from reliable source.  must be published work
(2) Expert testifying relies on treatise during direct or is challenged by it on cross.
· treatise is read into record, jury hears it but does not see it 

803(19) Reputation as to Personal Family History reputation among family members

803(20) Reputation as to Real Estate Boundary  oral history of the land

803(21) Reputation as to Character in a Community character W heard it from someone else

803(22) Judgment of Previous Conviction evidence of a final felony judgment entered after trial or guilty plea, to prove any fact essential to sustain the judgment

· i.e. to prove what someone did to get them convicted( this allows to use the prior record 
· Crim trials by govt: only for impeachment
· No judgments against 3rd parties. Rule, Kirby
Rule 804 Declarant Unavailble as a W
( Unavailability + MUST meet one of the 5 exceptions in FRE 804(b).

· Proponent shows unavailability by preponderance of evid, up to judge to decide under 104(a).
· Unavailability is a constitutional requirement – Barber v. Page (306)
· Right to cross is at trial, which is not waived by failure to cross at prelim hearing
804(a) Definition of unavailability as a W includes situations in which the declarant

(1) is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant's statement; [5A] or 

· Generally can’t simply represent that the declarant would claim a privilege if called. Pelton (8C) 

(2) persists in refusing to testify concerning the subject matter of the declarant's statement despite an order of the court to do so; or 

· Actual refusal: On the stand, declarant declines to answer & doesn’t cooperate when ordered to answer. An effort to secure cooperation is essential, & Rule contemplates a threat of contempt.

(3) testifies to a lack of memory of the subject matter of the declarant's statement; or 

(4) is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or 

· minor ailment w/ speedy recovery is expected won’t satisfy, even though the declarant cannot attend trial on a given day. Should be possible to adjourn the proceedings to allow time for recovery. But a serious illness of uncertain prognosis is likely to be enough. Context is important.

· Insanity: In some settings, mental condition makes W unavailable to testify, even though the modern view is that insanity does not disqualify one from giving evidence.

(5) absent from the hearing & the proponent has been unable to procure the declarant's attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant's attendance or testimony [= taking of a deposition]) by process [subpoena] or other reasonable means.

· Even if beyond reach of subpoena, not necessarily unavailable b/c "other reasonable means" may secure presence. May expect parties simply to invite W to attend, & for govt in crim cases, to offer to pay travel expenses. Government of Virgin Islands v. Aquino (3C) (rape of stewardess on Norwegian vessel, court erred in admitting her preliminary hearing testimony; govt did not show she had left the country; even if she had "would be required to reimburse her for her expenses of travel & subsistence" if necessary to secure her voluntary appearance).

· Procurement: A party who procures the absence of a declarant should not be allowed to invoke one of the exceptions that absence normally brings into play.

· Constitutional obligation to produce W <-- 6A confrontation clause.  1. The prosecution has an obligation to make good faith efforts to produce the W; 2. The right of the defense to cross-examine, preferably at trial. Barber v. Page

· Depositions & "exceptional cases": FRCrimP 15(a) contemplates a deposition where D counsel (perhaps D himself) could be present & could cross-examine the W.
· Simply threatening W w/ prosecution or refusing to immunize them probably not procurement: power to grant immunity viewed as a govt tool administered by the U.S. Attorney. 
· But hints that sometimes a refusal to immunize might be viewed as abuse. Morrison (3C) & courts might play a role in deciding whether immunity should be granted, Herman (3C, cert den.)
· just keeping W passport & plane ticket might be enough, govt can even incarcerate as a material W under 18 USC § 3144.

Rule 804(b): Hearsay Exceptions for Unavailable W’s

804(b)(1) Former Testimony (including a depo) the testimony of a now unavailable W given at another hearing is admissible in a subsequent trial as long as there is a sufficient similarity of parties & issues so that the opportunity to develop testimony or cross at the prior hearing was meaningful.  

· Unlike other hearsay exceptions, NOT based on any trustworthiness guarantee that is considered an adequate substitute for cross-x. Requires only an  “opportunity” to examine, not actual examination.  &  an opportunity for “direct” or  “redirect” examination suffices.

· Effect—D lawyer should always take the opportunity to take a deposition of a W giving a statement, even if fear can be used against you, if afraid the W might flee.  Otherwise stuck w/ govt’s depo.

· Proceeding: given at a deposition, prior trial, preliminary hearing, or  administrative proceeding.

· “Against whom” Requirement: Doesn’t require “identity of parties,” as had some common law cases.  As long as the party against whom the former testimony is offered (or a predecessor in interest) had an opportunity to examine the WW at the former hearing, rule satisfied.

·  “Predecessor in Interest” Although Congress did not define, most plausible reading would suggest privity or some of sort of legal relationship.  Fed. courts, however, have  interpreted it expansively – “party having like motive to  develop the testimony about the same material facts is . . .  a predecessor in interest to the present  party.” Lloyd v. American Export Lines (3C)

· Criminal cases: party who did the cross in the previous proceeding has to be the D in the present proceeding.  Has to be the same person, cannot be the predecessor in interest 
· Similar Motive Requirement: No explicit requirement for “identity of issues.”  But this is an aspect of the  similar motive requirement if modified to require only a substantial identity of issues.

· Method of Proof: Transcript of the former proceeding typical & preferable.  BUT R804 or best evidence rule don’t require. TC has R611(a) authority to require if available.  Also may be proved by the testimony of a W who was present at the time the testimony was given.
· Double Hearsay Problem:  transcript is hearsay (solved by public record exception) & contents in transcript is double hearsay (solved by 804 exception)
804(b)(2) Dying Declaration Statement Under Belief of Impending Death 

· Must only have sincere belief that death is imminent (not nec. rsnble) ( judge Q under 104(a).

· Subject matter: Smt must concern the cause or circumstances of death. (Follows from the theory underlying the  exception – statements beyond cause & circumstances indicate that the declarant may no longer  be acting under an expectation of imminent death.)
· Available ONLY in civil & criminal homicide cases 
804(b)(3) Statements Against Declarant’s Interest 
· Declarant is usually a nonparty in the proceeding (b/c if it was made by a party, would be a party-admission)—Something that someone else has made abt the D 
· Rationale (1) on necessity (unavailability of the declarant),  & (2) a circumstantial guarantee of trustworthiness that eliminates the risk of insincerity.

“Against Interest” Requirement: Declarant’s situation & motives at the time the statement was made.  

· Decl. must know at the time says it that it is agst his interest or at least should know
· BUT exception extended to statements for D even when speaker DOESN’T believe will be reported to the authorities. Clearest example is when a 3P confesses, making no reference to the D, in a setting in which the guilt of the declarant tends to exonerate the accused. (victim’s lover told a friend “I took care of her.”  Husband exonerated.) Gray v. State (Md. 2002); Dead declarant told W over a poker game that current D was innocent. US v. Barrett (1C, pre-Williamson); ) Declarant speaking to her daughter & an off-duty policeman friend US v. Goins(8C)

· Declarant must have personal knowledge

· Factors: Context: look at the reason for the stmt; Conflicting Interests:  an individual may have multiple conflicting interests.  A stmt may advance one interest but also impair another.  Weigh which is stronger.; Declarant Understanding: if understood how the stmt might affect him e.g. to friends or strangers? 
· What kind of Interests? Pecuniary- losing money; Proprietary- property interests; Crim. liability; Losing a legal claim
Corroboration requirement = as a safeguard against fabricated  confessions. (i.e. if the declarant’s stmt inculpates the declarant but exonerates the D &  is offered by the D to exculpate himself, then not admissible UNLESS corroborating circumstances indicate the trustworthiness of the stmt)

· independent evid of facts in a stmt

· evid that declarant is trustworthy

· evid that stmt is made

· evid that W is trustworthy
· Inculpating stmt: by declarant against declarant:  Pending 2004 amendment to require corroboration for statements implicating the accused, as well as exculpating him. CB 339.
Criminal Cases

· Declarations Against Penal Interests Not allowed at common law (concern about collusive arrangements between D’s & declarants to fabricate  confessions exonerating the D) Williamson & corroboration requirements. (Statements that exculpated declarant & implicated another person not admissible b/c not reliable)
· Confrontation Clause Bars the use against the accused of “testimonial statements”.  Crawford v. Washington (2004) (Prosecutor not allowed to offer sment given by someone else involved in the crime to an officer, discussing what D did.)
· “Testimonial” not defined, but at least includes statements taken by cops during interrogations, & perhaps others that declarant would reasonably expect to be used in prosecution.

· Bruton: admitting a confession by one D incriminating another by name violates the Conf. Clause, despite limiting instructions to jury.

804(b)(3) v. 801(d)(2): Seek recourse to 804(b)(3) only when you have no other choice.

· Admissions doctrine imposes a much lower test for admissibility than 804(b)(3)

· Dead Man's Statutes: if the statement is being offered against the declarant & declarant is dead.

· Unavailability of a W, even though 801(d)(2) generally doesn’t require the party to be a W,

· Declarant is not the party opponent = Statement used against someone other than the declarant.
· Civil cases: general rejection of privity arguments requires that evidence be offered against the declarant-party under the admissions doctrine.
804(b)(4) Statements of Personal or Family History–persons who have direct knowledge not usually 

available. (A): allows a W to testify to stmt abt the declarant’s own family.  Declarant doesn’t have to have personal knowledge, most things abt our families are things others have told us.  (B): same set of info as (A) but it  aboutt somebody else’s family the declarant knows. (e.g. neighbors). Don’t need personal knowledge
804(b)(6) Forfeiture by Wrongdoing Statements offered against a party when  the unavailability of the declarant is due to the wrongdoing of the party – e.g., killing a W.  Applies when the party against whom the statement is offered has “engaged or  acquiesced in wrongdoing” that procured the unavailability of the declarant as a W. - Also extinguishes confrontation claims. Crawford.
· Still preponderance of evid stnd: laying foundation for admissibility, not convicting of the crime. (Argument that proponent should be required to show BARD or at least clear & convincing evid)
· Should D be excluded from the 104a hearing in which the above issue is decided? (the Confrontation Clause entitled D to be present during trial which include pretrial proceedings)
· Co-conspirator liability: Any co-conspirator, not just the perpetrator, is considered to have waived both their hearsay & 6A  under this exception, but Cherry made it more difficult to use it agst all co-conspirators by adopting a reasonableness test. Cherry Case (10C, cert denied 2001) (Based on Pinkerton: expands co-conspirator liability to crimes not originally contemplated.)

· Limited to the person who did the killing or knew about the plan to kill: 1) the procurement of unavailability of W was in furtherance of the conspiracy; 2) w/in the scope of the conspiracy; 3) was rsnbly foreseeable; & 4) then as a necessary or natural consequence of the original conspiracy.

R 807 Catchall Exception: modern cts tend to admit evid that doesn’t fall within any well-defined exclusion, if it is highly reliable & badly needed in the particular case. Decision for judge.

(1) has “equivalent circumstantial guarantees of trustworthiness” as exceptions in R803 & 804; 

· Consider especially hearsay  dangers – perception, memory, narration, or sincerity problems.
· State v. Weaver: whether the declaration was under oath; how much time has elapsed btw event & the stmt (longer time, the less reliable); the declarant’s motive for telling the truth (stronger motive = more reliable); whether declarant had first-hand knowledge of what he said; whether the stmt is written or oral; whether corroborated by other evid; whether declarant has subsequently recanted.
(2) offered as evidence of a material fact; 

(3) More probative on the point for which it is offered than any other evidence which the  proponent can procure through reasonable efforts; 

(4) The general purposes of the Federal Rules  & the interests of justice be served by admission; & 

(5) Notice be given to the other party (sufficiently in advance to give them a chance to respond.)

· Dallas Country case old newspaper article discussing fire 20 yrs ago.  D wants to intro as evid that it was the fire that damaged the building, not lightning.  Declarant would have been either the reporter or the publisher, the W would be someone that currently worked for the newspaper. 

· Redundancies: 401 materiality & 102 (purpose & construction clause) requires the doing of justice, among other things.)  

· Courts have rejected the “near miss” theory: not allowed to use Catchall exception to say that a piece of hearsay evid almost fist an existing exception but missed by near margin bc it didn’t comply with all the requirements of that particular exception.
· Frequently admit grand jury  testimony.  

· Spirit of FRE is one of morality & being open to admission of as much evid as possible.

· Last resort! Overuse in the Child Abuse Cases: stmt itself must survive trustworthiness test w/out corroborating evid.

E. The 6A Right Of Confrontation & Hearsay

“in all criminal prosecutions, the accused shall enjoy the  right to be confronted with the W’s against him.”  

· Binding upon the states Pointer v. Texas
· Right to be Present at Trial : Right of confrontation guarantees an accused the right to be present during trial, a right that  may be forfeited by disruptive behavior (IL v. Allen) or the accused’s  voluntary absence after the trial has commenced (Taylor).

· Right to “Face-to-Face” Confrontation Coy v. Iowa  But may be necessary to screen to protect a child. Maryland v. Craig (one-way closed circuit television for the testimony  of a child W in a sexual abuse case.  TC made a fact-specific  inquiry to determine whether the child would be traumatized by testifying in the presence of D)  But have to let the D’s lawyer be present to represent the D’s interest. limited circumstances
· Any hearsay use dilutes some 6A protection b/c stmt made out of ct & person not available for cross
· Reciting statements by others also undercuts 6A rights b/c reciting W not accountable for what others say.
· Right to Cross-Examination: SC finds this to be the primary interest secured by the CC.  Douglas v. Alabama.  Especially, no limitations on the elicitation of bias impeachment on cross-examination. Olden v. KY, DE v. Van Arsdall, Davis  v. AK
· Past opportunities: OK if had a chance in the past or present to confront/cross examine a W

· History: Sir Walter Raleigh’s case.  Raleigh convicted of treason in 1603 (conspiring against King James) largely bec. court denied him the ability to confront his accusor, whose confession had been obtained by torture.  Early US SC decisions included traditional exceptions for testimony from first trial, dying declarations.  Kirby, incorporated in R803(22) prevented prior convictions from being used bec. amounted to hearsay statement of jury.

· 6A satisified if statement possess indicia of reliability similar to the factors underlying traditional hearsay exceptions. Dutton v. Evans  (No reason to lie, spontaneously made statements, against his own penal interest.  Also D participated in the crime & could not have had “faulty recollection, & only obliquely incriminated D so no express assetion of past fact.  Warning to jury not to give undue weigh.  Failure of D to subpoena W).

Available Declarants:  Cross-examination at Trial:    An opportunity to cross-examine the hearsay declarant at trial usually satisfies the CC. California v. Green

Unavailable Declarants: 
(a) Testimonial Statements—Crawford v. Washington (US 2004) 

· Testimonial hearsay requires unavailability & opportunity for cross-examination.

· Leaves open for definition:  explicitely include police interrogations & test’y @ prelim hearing, before grand jury, or prior trial (  accomplice statement that is either recorded by a police officer or taken under oath by a judge likely NOT admissible w/out their in-court testimony, unless the D had a prior opportunity for cross.

· 2C Saget Statements knowingly given to a confidential informant NOT testimony.

· Reliability isn’t enough—“like dispensing w/ a jury trial bec. D is obviously guilty.”

· Facts: C stabbed a man who allegedly raped his wife.  At trial, state played C’s wife’s tape-recorded sment to police describing stabbing, even though C. had no opportunity for cross. state’s marital privilege barred her from testifying w/out his consent.

· Leaves open flexibility (including a reliability test) for the use of nontestimonial hearsay evidence. Doesn’t implicate care 6A concerns & should be more freely admitted at trial. e.g. biz records, coconspirator statements don’t involve testimonial ev ( don’t apply.  Dying declaration unclear.
 (b) Non-testimonial Statements

(i) At least 2 justices (Scalia, who wrote Crawford & Thomas) have indicated that they would overrule Roberts entirely & hold that CC places no limits on nontestimonial statements’ admission 
(ii) Ohio v. Roberts’ Two-pronged Test—probably still stands (2d Cir uses)
(1)(a) If firmly rooted, presumptively reliable.

Firmly rooted = been around so long & based on such a recurring & well understood set of circumstances that case law has determined that it has the reliability prong of the confrontation clause. Almost all of the hearsay exceptions are firmly rooted.  e.g. dying declarations, prior testimony subj to cross, public records, excited utterance, stmt to physician, agency/coconspirator, business records. Does not include catchall exception, state of mind, stmt agst interest 
(1)(b) Reliable - Particularized Guarantees of Trustworthiness: factors include spontaneity, consistency of repetition, the  mental state of the declarant, use of terminology unexpected of a child of similar age, & lack of  motivation to lie. Idaho v. Wright (Catchall exceptoin) 
 (2) Unavailability or futile to cross—limited to former testimony NO LONGER RELEVANT: P could either produce the W or demonstrate unavailability to the satisfaction of the ct   
· Inadi (coconspirator statements); White (excited utterance & medical diagnosis exceptions in a child sex abuse prosecution) 
· Used to be more exacting under Barber v. Page: satisfied only if “the prosecutorial authorities have made a good-faith effort to obtain” the presence of the declarant at  trial.

· Uncooperative W’s: No effective cross when W wouldn’t answer questions or even affirm prior statement as his Douglas; Statements by a W “conveniently forgetful” at trial, but who previously incriminated D in a conversation w/ police & preliminary hearing, allowed. California v. Green b/c statements subject to prior cross examination bec. were made in proceedings where D had a lawyer who tested them & those subject to deferred  cross examination at trial bec. D can then question W about what he said before.
V. Privilege.

Rule 501 – privilege defined by common law, the Constitution, statutes & court rules: Unless specified by statute or court rule, “the  privilege of a W, person, government, State, or political subdivision thereof shall be governed by the principles of common law as they may be interpreted by the courts of the United States in the light of reason & experience.”

· History: the only provision in the Rules of Evidence that governs the law of privilege.  SC originally proposed 13 – a general rule, 9 specific privileges, 3 procedural rules.  Congress rejected, substituting Rule 501,  leaving the law of privilege unchanged.  

· Privileges vs. other rules of evidence: intended to promote some policy external to the goals of a trial.  Most other evidence rules are designed to enhance the search for truth ( the fact-finding process.  Privileges hinder that goal by excluding relevant & reliable evidence.
· Rationales: 1) The utilitarian or  instrumental justification: If you want clients to speak to lawyers, patients to therapists, or  penitents to the clergy, provide them encouragement by recognizing a privilcommunications; 2) Notion of privacy.

· Procedural issues: 
· Only the holder may waive a privilege.  

· BOPer generally on the person claiming a privilege. 

· In camera inspections: As a matter of federal common law, that the trial judge can review allegedly privileged communications to determine whether they fell within the crime-fraud exception to  the attorney-client privilege. US v. Zolin (US 1989)

· Choice of Law  R501—“In civil actions & proceedings, with respect to an element of a claim or  defense as to which State law supplies the rule of decision, the privilege…  shall be determined in accordance with State  law.”

A. Attorney-Client Privilege

· Rationale: intended to permit clients to receive informed legal advice &  effective representation, which depends on “full & frank communication between attorneys &  their clients.” Upjohn v. U.S. (US 1981).

· Professional Responsibility Distinguished from AC privilege—

· Model Rule 1.6(a) Lawyers “shall not  reveal information relating to representation of a client,” with only two narrow exceptions.   

· Privilege is limited to communications; ethical rule covers all information obtain as  a result of the representation.  

· Evidentiary privilege applies only in legal  proceedings; the ethical rule applies always    

· Holder The holder of the privilege is the client & not the attorney.  Accordingly, only the client has the  right to invoke & waive the privilege.  The attorney may, however, claim the privilege on  behalf of the client.    

· Professional Relationship Requirement: AC applies only where comm’n made for the purpose of  receiving legal advice.  If an attorney is consulted for reasons unrelated to legal services (e.g., as  a friend or business advisor), the privilege doesn’t apply.    

· “Communications” Generally, only the communication is covered, NOT the facts that are the subject of the  communication.  I.e. NOT the client’s knowledge.

· Documents: Privilege may encompass written comm’n btwn AC – e.g., letter containing legal opinion about a proposed course of conduct.  BUT  pre-existing documents do not become privileged merely because they are transmitted to an attorney. Fisher v. United  States
· Client Identity & Fee Arrangements: Generally NOT a client’s identity, the fact of consultation with or employment of an attorney, & fee arrangements.
· BUT, some  courts extend the privilege’s protection to client’s name & address under certain  circumstances – e.g., where the revelation would reveal a confidential  communication.      

· Physical Evidence: When a client delivers tangible evidence to A or provides info necessary to retrieve the evidence—privilege applies to the  communication itself.  Can’t possession & hide the evidence or tell  C to destroy it. (obstruction of justice). 

· Confidentiality Requirement: If info is intended to become public, the privilege does not apply.      

· Presence of Third-Parties: The privilege does not apply when the client’s actions are inconsistent with an intention of  confidentiality – for example, if the communication is made in the presence of a third person.   Confidentiality will be considered preserved, however, where the third person is necessary to the  legal consultation such as the case with legal secretaries, investigators, & paralegal assistants.        

· Eavesdroppers: As long as C did’t know of the presence of an eavesdropper when the communication  took place, & the client took reasonable steps to preserve confidentiality, the privilege is  preserved & the eavesdropper may be prohibited from testifying about what was overheard.   

· Attorneys & Their Agents e.g. associates & secretaries (assist in providing legal services)

· Insurance Companies: Cmm’n from insured to insurance rep. MAY be w’in the privilege.  Some cts more restrictive—require that “the dominant purpose of the communication” be for the insured’s defense & that the insured have a “reasonable expectation of confidentiality.” Cutchin v. State
· Experts    

· If retained for the  purpose of testifying at trial, privilege is waived.  

· Retained for the purpose of consultation = provide the A w/ info needed to determine whether a scientific defense is feasible: Varies by j’n. Many—privilege covers communications made to an attorney by an expert retained for  the purpose of providing information necessary for proper representation.  Others—reject the extension.

· Clients & Their Agents
· “Client” includes governmental bodies & corporations.  

· The corporation or also the corporate officers? (1) whether the employee communicated with  the attorney in her capacity as corporate counsel, (2) whether both were acting at the behest of  their corporate superiors, (3) whether the communication was made to enable the corporation to  obtain legal advice & the employee was aware of this, (4) whether the communication  concerned matters within the employee’s duties, & (5) whether the communications were  considered confidential when made. Upjohn (rejected “control group” test)

· Joint Defense Agreements= attorneys for multiple clients confer for the purpose of advancing the same defense. Privilege may apply 

· Duration of the Privilege: Federal AC privilege survives client’s death. Swidler & Berlin v. US
· Exceptions
(1) crime-fraud

(2) joint clients (distinguished from “joint defense” situations), 

(3) breach of duty by attorney or  client, (4) claimant through same deceased client, & 

(5) document attested by lawyer.

· Waiver: 

i. client testifies about communication or  attorney testifies about communication at client’s behest, 

ii. client puts the communication in  issue, 

iii. voluntary disclosure, & 

iv. inadvertent waiver (sometimes).    

· Procedural Issues 
· Burden of Proof: Burden of persuasion rests with the person asserting the privilege.      

· In Camera Hearings Applicability of  the crime-fraud exception can be resolved by an in camera inspection of the allegedly privileged  material. Zolin (US 1989)

· Work Product Privilege (fed rules) Generally protects a broader range of materials than does the attorney-client privilege.   Materials prepared in anticipation of trial, not just communications.  May be overcome: if the party seeking discovery shows that it has a “substantial need” for the materials &  is unable w/out “undue hardship” to obtain the substantial equivalent.

B. Doctors & Psychotherapist-Patient Privilege

Physician-Patient Privilege: Younger, but more extensively adopted today than Dr-patient priv.

· Most states, but NOT fed. crts. 

· Patient, not Dr. holds it.  Only the patient has the right to invoke & waive the privilege.

· Tremendous variation in the type of exceptions recognized & the conditions for waiver. The privilege, e.g, may not apply to (1) required reports of gunshot, stab, or other wounds, (2) required reports of suspected child abuse & neglect, (3) required reports of abuse of mentally retarded persons, & (4) test result showing the presence of alcohol or drugs in a criminal suspect’s body.

Psychotherapist-patient Privilege
· SC recognized in Jaffee v. Redmond (1996): “Effective psychotherapy . . . depends upon an atmosphere of confidence & trust in which the patient is willing to make a frank & complete disclosure of facts, emotions, memories, & fears.” The holder of the privilege is the patient, not the therapist; only the patient has the right to invoke & waive the privilege. 

· extended the fed. privilege to psychiatrists, psychologists, & clinical social workers.

· Communication to the therapist must be made while seeking psychological treatment. 

· Court-ordered examinations or those required for worker’s compensation are not covered. 

· Must be communications or advice
· Exceptions: significant variation in the state statutes, & the federal privilege is only beginning to be fleshed out. Common exceptions include: (1) civil commitment proceedings, (2) court-ordered examinations, & (3) the patient-litigant rule.

C. Spousal Privileges
1) Spousal Testimonial Privilege = the anti-marital fact privilege: : spouse may not be compelled to testify  against a D-spouse in a criminal prosecution.

· “The modern justification for this privilege against adverse spousal testimony is its perceived role in fostering the harmony & sanctity of the marriage relationship.” Trammel (1980).
· Type of Case: only in crim cases
· Scope & Duration of Privilege: The testimonial privilege is determined as of the time of trial. If there is a valid marriage, the privilege applies & all testimony, including testimony concerning events that predated the marriage, is excluded.

Holder: Depends on j’n—both spouses or only the W-spouse 

Exceptions

· If the charged offense involves a crime against the other spouse or their children, the privilege typically does not apply. 

· Some federal courts have engrafted a “joint participant” in crime exception onto the common law privilege.

Waiver: Failure to object to a spouse’s testimony at trial waives the privilege.  So does voluntary

disclosure to a third party. The privilege may also be waived by the holder or spouse testifying.

2) Spousal Communication Privilege— Confidential communications between spouses.  Applies in both civil & criminal cases. 

Some jurisdictions have both privileges, while others have one or the other.to promote marital discourse, an instrumental rationale.

Type of Case: Crim & Civil cases

Scope & Duration of Privilege: applies only to communications made during coverture.

Holder: Could be argued that only the communicating spouse should be able to assert the privilege.

Nevertheless, the privilege often is held to extend to both spouses

Communications—Confidential communications & includes acts intended as communications. Whether the privilege extends to conduct in addition to communications depends on the jurisdiction

Confidentiality: applies only to communications that are intended to be confidential.

Exceptions

· crimes against the spouse or their children. 

· a joint crime exception has been carved out by the federal courts.

Waiver: Failure to object at trial to disclosure of a privileged communication waives. 

· Offering the testimony of a W concerning the privileged communication.

· Voluntary communication to a third party is a waiver.
D. Other Privileges

Parent-Child Privilege Most, but not all, do NOT recognized a parent-child privilege § 41.02 Clergy- 

Penitent Privilege Every jurisdiction recognizes 

· proposed federal rule made the communicant the holder of the privilege. 

· Some state statutes permit the clergy member to refuse to testify even when the penitent has expressly consented, if “the disclosure of the information is in violation of his sacred trust.” 

· First Amendment Free Exercise issues implicated 

· The communication must be made for the purpose of obtaining spiritual guidance; consultations for other reasons do not fall within the privilege. The modern privilege is not limited to “confessions” in the doctrinal religious sense. Like other communication privileges, the privilege requires confidentiality, & the presence of a third party cuts against an intent of confidentiality.

Journalist’s Privilege: Numerous states recognize a journalist’s privilege, which is intended to encourage the flow of information to newspapers & the electronic media. The privilege is limited to the identity of the source. Branzburg v. Hayes (1972), the Supreme Court held that the 1A guarantee of freedom of the press did not require the recognition of a journalist’s privilege. However, a number of federal courts, focusing on Justice Powell’s concurring opinion in Branzburg, have recognized a qualified journalist’s privilege. This qualified privilege requires a balancing of interests, which in criminal cases may implicate the D’s right to a fair trial. Other courts have rejected even this qualified privilege.

Miscellaneous Privileges: New privileges are always being proposed. 

· Federal courts have rejected an academic peer-review privilege 

· & & an accountant’s privilege. 

· Some have recognized a privilege for critical self-analysis, at least under limited circumstances.

VI. Competency
FRE 601—Competency:  Every W is presumed competent to testify unless it can be shown that they don’t have personal knowledge of the matters about which he is to testify, that he does not have the capacity to recall, or that he does not understand the duty to testify truthfully.  Competency determined by state law in civil cases, when state law supplies the rule of decision on the element of a claim or defense the W is testifying about. [so not if fed claims]

· Common law: The common law imposed a number of disabilities that rendered many potential W’s incompetent to testify in court. Often in fact, the most knowledgeable people could not testify.
· Insanity: Applies to persons considered to be insane to the same extent that it applies to others. Lightly

· In extreme cases of mental impairment, courts may exclude the testimony as irrelevant under 401; as unfairly prejudicial, misleading, or confusing under 403; as lacking in current personal knowledge under 602; or as contrary to the interests protected by 611(a).
· Judge has authority to order a psych examination, but w/ due care. Gutman, Raineri
· Burden of proving incompetence is on the opposing side.
· Drugs—credibility, not competency. Jackson (even if high) Van Meerbeke
· Jurors: may only testify about improper influences (often outside) that effected their deliberations.  Otherwise, must remain secret, normally
FRE 602 Lack of Personal Knowledge A W may not testify to a matter unless evidence is introduced sufficient to support a finding that the W has  personal knowledge of the matter. Evidence to prove personal knowledge  may, but need not, consist of the W' own testimony. This rule  is subject to the provisions of rule 703, relating  to opinion testimony by expert W’s.

R603—The Oath Requirement

(1) To establish that the W understands the obligation to tell the truth during testimony &

(2) To subject them to perjury prosecutions for failing to testify truthfully.

· In the past, you couldn’t swear on another religion, or refuse the oath if your religion prohibited. 
· Affirmation: differs from an oath by eliminating reference to swearing & to divine power.  Must be some declaration that understand the seriousness.

· Fowler (court refused to let Fowler testify b/c he refused swear or affirm that he would tell the truth or submit to cross-examination.)

· Court has the power of contempt to compel the W to testify (or go to jail for refusing to do so).

Child W’s
· Most courts make decision on basis of whether the child understands the obligation to tell the truth.  Not whether of sufficient maturity to be able to perceive, remember, & narrate in the way we expect.

· Many j’ns have a presumption of incompetence under a certain age (6-7) & presumption of competence (~12).  (NY) Very young children often found to be incompetent after a voir dire.

· Knowing the difference between truth & falsehood—Ricketts v. DE—6 year old victim of rape allowed to testify—competent b/c stated that she went to church, that a lie was a thing that is not true, & that it was a bad thing to tell a lie; if you tell a lie you sometimes get a spanking; promised to tell the truth about everything that she was asked in court; indicated that she was not sure what heaven was.

· Trauma—in child abuse cases, testimony may be highly relevant & highly probative. Court has to balance the rights of confrontation against trauma to the W.  Have to establish if the child is: (1) describing, as best they can, the horrible acts of which they were victims; (2) reciting what adults intentionally or unintentionally programmed them to say; or (3) describing something they watched on TV without understanding what it means or the real implications of the testimony.

· Alternatives—Hearsay Exceptions—excited utterance US v. Nick, statement for medical diagnosis Wilkins.  Many states have a separate hearsay exception for statements of a child sex crime V.

· Other procedures to facilitate testimony & reduce trauma—interdisciplinary teams, special advocates, closed-circuit testimony.  But a case-specific finding is necessary constitutionally. MD v. Craig (US)

Previously Hypnotized W’s
· Majority of courts have per se rule barring unreliable testimony (like hypnosis) 
· But an increasing minority of states use 
· Balancing test or 
· Rock v. Arkansas suggestion—Procedural safeguards agianst confabulation for allowing post-hypnosis recollections, or
· Per se admissibility (minority) Parties often allowed to offer expert testimony on the reliability of such testimony & request cuationary instructions to the jury.
· History: Chambers v. Miss—State may not apply an arbitrary rule of competence to exclude a material defense W from taking the stand.

· Narrow holding—only applies to criminal defendant W’s who have been hypnotized
· But Far Reaching—early case where court looks at social science evidence & influential on courts considering their own per se rules

Dead Man’s Statutes—problem of survivor testifying

Surviving remnant of incompetency by reason of interest

· Torts as well as K transactions. Zeigler v. Moore (car collision)

· May bar testimony by the survivor on any facts occuring prior to the other’s death, even facts that couldn’t be personally disputed even if dead person had lived. Topkins v. DeLeon (pain & suffering)

· Strongly criticized by academics—crude legislative device that unfairly casts suspicion on all who pursue claims against estates.

· A few states have repealed (AZ, NV) or narrowed or adopted other approaches.

· W competency determined by state law—Erie doctrine (?)

Lawyers as W’s
· Common law: incompetent as W’s in cases they were trying only if had direct pecuniary interest

· Generally allowed, but judge has discretion to exclude testimony or condition on w/drawal by attorney from the case
· Violates Code of Prof. Resp., unless falls into a few narrow exceptions: 1) testimony relates solely to an uncontested matter, 2) testimony relates solely toa matter of formality & no reason to believe that substantial evidence will be offered in opposition to it, 3) “” nature 7 value of legalservices rendred in the case by lawyer/his firm to the client, 4) if refusal would work a substantial hardship on the client b/c of the distinctive value of the lawyer/firm in the particular case. Dr 5-101(b); DR 5-102(A) requires lawyer to w/draw if it’s obvious that he or his firm ought to be called as a W on behalf of his client.


VII. Witness Examination 
A. W Examination

1. Leading Questions—a question that suggests the answer

· ALLOWED on Cross

· NOT allowed on Direct, except
· Can be used to develop testimony. R611(c) (young, timid, ignorant, infirm W’s)

· Or when W is hostile, adverse party, or ID’d with an adverse party—attorney needs coercive power)

· Allowed to establish preliminary matters in practice

· When memory seems exhausted— gently remind of W something he said before, in statement/affidavit/deposition.

= Refreshing Recollections FRE 612
· Baker v. State—Present Recollection Refreshed—anything may be used.

· show document, ask “Does that refresh your memory that Mrs. X was attacked in such a way?”
· Objection—not the W’s own recollection, unrelated.
· Answer—doesn’t matter.  There only to prod W’s memory.  Can use ANYTHING to do it.
· Only opposing counsel, not the proponent of the evidence, may actually bring the doc into evidence

· Compare PAST Recollection RECALLED—rigorous standards.  Had to be made by W when her recollection was fresh…

· Waiver: Majority-- a weighing process w/ in camera inspection

· Minortiy—Docs used in testimony—shown to W while testifying at trial( privilege waived.  James Julian v. Raytheon (DE dist ct 1982) (binder full of otherwise privileged docs used in preparing W’s ( waiver) DE—lot of corp litigation w/ a lot of docs

Rule 612.  Writing Used to Refresh Memory Except as otherwise provided in criminal proceedings by 18 USC 3500, if a W uses a writing to refresh memory for the purpose of testifying, either--

   (1) while testifying, or

   (2) before testifying, if the court in its discretion  determines it is necessary in the interests of justice,

an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the W  thereon, & to introduce in evidence those portions which relate to  the testimony of the W. If it is claimed that the writing contains  matters not related to the subject matter of the testimony the court shall examine the writing in camera, excise any portions not so related, & order delivery of the remainder to the party entitled thereto.  Any portion withheld over objections shall be preserved & made available  to the appellate court in the event of an appeal. If a writing is not produced or delivered pursuant to order under this rule, the court shall make any order justice requires, except that in criminal cases  when the prosecution elects not to comply, the order shall be one striking  the testimony or, if the court in its discretion determines that the  interests of justice so require, declaring a mistrial.

B. Excluding W’s = sequester
· Minimize risk that W will “shape” their later testimony in order to agree/supplement/refute what others testify to; divide & catch W’s in lies (Susanna & The Elders—what kind of tree was it?)

FRE 615—At the request of a party the court shall order W’s excluded so that they cannot hear the testimony of other W’s, & it may make the order of its own motion. This rule does not authorize exclusion of (1) a party who is a natural person, or (2) an officer or employee of a party which is not a natural person designated as its representative by its attorney, (3) a person whose presence is shown by a party to be essential to the presentation of the party’s cause, (4) a person authorized by statute to be present.

(1) Parties—would raise serious problems of confrontation & due process. Accepted practice that NOT excluded

(2) Organizations—Entitled to have a representative present. 

(3) eg. Agents who handled the transaction being litigated or an expert needed to advise counsel in the management of the litigation.

· Govt counsel can have an investigative agent at the counsel table throughout—impt to be able to consult, esp. if especially when the case is complex or involves some specialized subject matter.  Most of the cases have involved allowing a police officer who has been in charge of an investigation to remain even though will be a W. Us v. Parodi – Attny, not client designates. (but senate comm on judiciary says this falls under exception 2)

· Number—US v. Farnham (“singular phrasing” ( only 1 of 2 FBI agents allowed to remain)

· Experts—usually but not always. US v. Burgess (psychiatrists for D & P both allowed to remain); Miller v. Universal city Studios (expertise doesn’t provide “automatic basis” for exemption, literary expert in coyright infringement suit might not qualify); 
· REMEDY: (1) Contempt against W, but (2) NOT necessarily excluded or disqualified. Holder v. US (US 1893)
· Prejudice—depends on j’n.  May be presumed & reversal required unless “manifestly clear” that error was harmless US v. Ell (9C); or D may have to show “probable prejudice or an abuse of discretion” when trial court lets misbehaving W testify. US v. Greschner (10C)
FRE 611—Court may control the “mode & order” of interrogating W’s
· Requiring parties to testify first works for plaintiff, but not D.

· Judge can tailor order to avoid particular concerns.

Crime Victims—not covered by 615 as parties or “essential”

· Growing political concern to create & protect certain rights—to be treated w/ fairness & dignity, to be notified of important court proceedings, to attend & be heardin in proceedings. E.g UT Constitution
· Victim Compensation & Assistance Act (fed) entitles victims to be “present at all public court proceedings related to the offense” unless the court determines that their tesitmony “would be materially affected” by other testimony 42 USC §10606(a)
· US v. McVeigh—judge excluded victims who were to give “victim impact” testimony in the punishment phase (in the even of conviction) from the courtroom during the guilt phase. (
· Law that prohibits fed courts from excluding “any victim of an offense” from a trial merely b/c he may testify during sentencing. 18 USC §3510.
VIII. Impeachment of W’s
Regulating Scheme: FR drafters chose to regulate the subjects of impeaching & repairing W credibility only in part. ( make no mention of bias or mental or sensory capacity, no mention of contradiction, & only refer indirectly to the use of prior consistent statements to repair credibility.
Specificity: the impeachment brings into question specific parts of testimony
Definitive: there is a particular definitive reason to doubt the W.

· 1-3 definitive but nonspecific (not clear what testimony to doubt)

· 4-5 specific but indefinite (don’t necessarily reveal the underlying cause)

R607:  Any party may attack W credibility, including the party calling the W.
· Abuse– In a crim case, it is an abuse of the rule for the P to call a W it knew would not give useful evidence, in order to introduce hearsay evidence against the  in the hope that the jury would miss the subtle distinction between impeachment & substantive evidence.  Morlang

· If no bad faith, OK. Webster (counsel objected to P’s request for voir dire, which would have provided a foundation for defense counsel to object)
· Doesn’t apply to W who are in some sense crucial to the calling party’s case.  US v. DeLillo
R611—authorizes judges to “protect W’s from harassment or undue embarassment” + prejudice risk under 404.
Methods of Impeachment:

(1) Bias/Corruption: showing that W has some bias, animus, motivation, or corruption that might lead him to fabricate or shade his testimony to help or hurt one of the parties (no FRE specifically for bias. Abel)

· D’s right to develop bias on P’s W is a constitutional right—denying cross-examination can violate defense confrontation rights & DP. Olden v. KY (US 1988) (confrontation rights violated by blocking D effort to show complainant was living with BF; theory was that rape charges were concocted to explain why she was driving w/ him & other men in car after meeting them at bar, to protect rship w/ boyfriend)

· Abel—mere membership in a group (prison gang & Aryan Nation) MAY be offered to show bias of W.

· W fees proper to cross on—pattern of testifying admissible, but invasion of privacy is where courts tend to draw the line—e.g. questions ok, but getting income tax records hard.  Entitled to cross on fact that W is dependen on the W. Protection Program. US v. Harris (CB511)

(2) Mistake: showing a defect in his sensory or mental capacity (perception or memory) that undercuts his testimony, & 

· Timing: Show that W had only a brief chance to see or hear what described in testimony, or

· Physical/psych defects in sensory capacity that may affect her observation, or

· Human perceptive processes work in ways suggesting that testimony is not as persuasive as it seems. 

· Cross & extrinsic evidence used

· Psychiatric history= area of great personal privacy & can only be invaded in cross-examination when required in the interests of justice.

· EyeW ID—unreliable, but majority rarely permits expert evidence—discretion to judge.

· Minority more forgiving. US v. Downing (error to apply per se rule of exclusion; court should assess scientific basis & utility) & sometimes even reverse judgments or criticize rulings excluding it. People v. Innis
· Jennifer Thompson ID’d Ronald Cotton w/out hesitation, although he turned out to be innocent. Pikced out R in a linup b/c he resembled the photo she ID’d, which resembled the composite that was drawn, which resembled the attacker. “images became enmeshed in one image” 

· Discretion of the trial court—"entitled to weigh the potential unfairness of a free wheeling inquiry intended to stigmatize the W against whatever materiality the evidence might have." US v. Lopez (relying on R403).

(3) Bad Character for Truth & Veracity: showing that he is by disposition untruthful ( likely to lie on the stand. 404(a)(3) allows (exception to normal bar on character evidence)

· Retain 404 protection—strictly limited to character going to honesty. US v. Fountain (violence)

3(a) Cross-examination about Nonconviction Conduct casting doubt on his honesty @ trial judge’s discretion. R 608(b) [Cross, not extrinsic evidence- can’t call people just for that evidence]

· Other specific instances that aren’t probative of truthfulness NOT allowed (other than 609 conviction). Abel—not clear if belonging to the Aryan nation “act-like” enough to count.

· 1) Must have facual basis, & 2) Bad act must bear directly on W’s veracity in respect to issues involved in the trial. Portillo v. US [narrow view US v. Manske (7C)]

· in rape trial, D not allowed to ask V about using false ID to get into bars—to inflamatory & probative value low. State v. Gomez (UT); 

· drug use, violence, sexual rships generally disapproved, though can go to bias. US v. Fountain, Rubin, Cox.

· Wrongful & exploitive but not false/deceptive—courts come out both ways.  Couldn’t ask jailer whether he “turned his head” to allow inmates to beat one another. US v. Alinez; but threats against W’s in other trials along w/ propensity to lie to law enforcement ( credibility ( new trial. US v. Manske (7C)

· Theft may or may not be provative. (ask W whether he’s ever stolen anything) Riddick (not probabitve for truthfullness unless involves actual deception); State v. Bashaw (petty theft doesn’t suggest dishonesty)…

· No pretrial notice required.

3(b) Cross-examination about Prior Convictions for certain kinds of criminal acts R609.
· Tremendous TC discretion, reviewing court won’t itnervene Lipscomb
· Limiting instructions available, but… Nash v. US (“mental gymnastics”)

609(a)(1) Felony—probative value outweighs its prejudicial effect to the accused (subject to R403)

· If Crim D=W—Evidence admitted unless its probabtive value is outweighed in any degree by the risk of prejudice.
· Any other W—Evidence admitted unless its probative value on the topic of credibility is sustantially outweighed by the risk of prejudicial effect on the D.
· May limit info to name w/out details to avoid prejudice. US v. Beahm (child sex abuse)
· Gordon FRE 609(a) Factors:

(1) the nature of the conviction

(2) its recency or remoteness, 

(3) similar to the charged offense, 

(4) record is otherwise clean (convictions are presumably more probative of credibility if they show a continuing pattern rather than isolated instances), 

(5) the importance of credibility issues, & 

(6) the importance of getting the defendant's own testimony
609(a)(2) "Automatic" Admissibility if crime involved dishonesty or false statement, regardless of punishment.  Preempts R403 (general view, but arg. that only prejudical, not efficiency aspects)

· Many courts think crimes, theft, or stealth do not involve "dishonesty or false statement" US v. Givens (9C, cert denied) (rules authors livid).

· Controversial: Has to be narrowly contrued or will swallow the rule.  Many crim D’s avoid taking the stand b/c of 609(a)(2).  Variety of state rules.

609(b) Time limit= 10yrs = a presumption that older convictions older excludable.  Measured from the later of the date of final release (ordinarily later) or the date of conviction (later if D is sentenced to time served).

609(c) Pardon, annulment. Disallows use of convictions to impeach where formal procedures indicate that W has been rehabilitated (pardon, annulment, certification) if there have been no later felony convictions, or where a formal procedure concludes that the W is innocent.

609(d) Juvenile adjudications. "Generally" inadmissible.  But in criminal cases may be raised for "W other than the accused." Nature of proceeding, not age—not safe if charged as an adult.

609(e) Pendancy of an Appeal doesn’t render evidence of conviction inadmissible, but evidence of pendency also admissible.

· Later reversal of the earlier conviction creates argument for a new trial in the second case, on the basis of new evidence. US v. Soles, (2d Cir., cert. denied).

R609 Review: if fail to testify cannot appeal a pretrial (in limine) decision to permit impeachment under under R609. Luce Has been extended to other evidentiary contexts. Many states reject.(NY)  

- D also can’t bring out issues on direct, after having lost an in limine motion, in order to look better than would if brought out on cross. Ohler v. US (US ’00) (not all states)
3(c) Character W’s—(a) Opinion & Reputation: testimony that target W is untruthful R608(a).

· Foundation (are you acquainted w/ X, or for opinion—a period of personal acquaintance); but no formal residency requirement. Us v. Mandel
· Psychiatric Testimony rarely admitted. Nichols v. American Nat’l Ins. (sexual harassment case- eror to let psychiatrist testify to P’s “poor psychiatric credibility” & describe her “recall bias, secondary gain & Malingering”); Us v. Cecil (psychiatrist’s statement that govt W “incapable” of tellin the truth not allowed b/c for jury to determine credibility).  Exceptions—US v. Hiss (admitting D psychiatric testimony on mental condition of prosecution W—his credibility “was a major issue upon which the jury must pass,” & insanity bears on credibility) & expert testimony about child abuse victims to bolster cred.

608(b) Character W for Specific Instances of Conduct + or – about other W, but be careful about opening the door on your client.

608(a)(2) Evidence of GOOD Character—only after W’s credibility has been attacked [no bolstering]

· Trial Judge discretion. “sharp questioning about prior convictions,” which were predicated on fraudulent activities & specific act that involved corrupt conduct DID open the door to allow character W’s to rehabilitate the W (even though some was aimed at bias). Medical Therapy Sciences. 

· ( can “sucker” the other party into an attack to pave the way for supporting evidence
· If W’s “denial has not erased the jury’s doubts” Medical Therapy Sciences
· Experts usually NOT allowed to endorse truthfulness. Muckala; BUT child sex abuse, battery & rape cases ( allowing syndrome evidence to explain behavior patterns (but usually expert can’t testify that she found the V believable) State v. Keller
· Physical symtoms e.g. “battered child syndrom,” US v.Bowers, evidence of rape should be allowed.

· 3(d) Evidence of religious beliefs or opinions—NOT admissible to impair or enhance credibility. R610

(4) Prior Inconsistent Statements: showing that the W has made a prior inconsistent statement.
· Attacking party may cross-examine on prior statements, R613(a) & (subject to some conditions) 

· & Can prove them by "extrinsic evidence" (testimony by other W’s) [R613(b)]—impeached W must have the opportunity [at some point] to “explain or deny it” (unless “the interests of justice otherwise require”)
· Use of Silence to Impeach: Jenkins v. Anderson– pre-Arrest silence (didn’t tell police he stabbed guy in self-defense for 2 wks) used to impeach.  Should self-mirandize so can remain silent (Weir v. Fletcher – 658).  Pre-arrest silence also admissible to impeach
· Impeachment by Miranda-Barred statements: Harris v. NY  – source of prior inconsistent statements is a 4A or 5A violation (failure to mirandize the D)( CAN come in to impeach

· Doyle exception: can’t come in to impeach if it was Post-Miranda silence or statements made w/out effectively waiving counsel.
· Balancing: D has the right to testify, but not to commit perjury (D may testify to something on the stand that can’t be contradicted by post-miranda statements)  can stipulate to what D will testify to beforehand without touching upon the impeaching evid.
· D must open the door on direct: Agnello v. US – when impeach on direct, D controls what can be impeached, on cross, it is the prosecution’s role & allows them to smuggle in 4,5A violations.

   Prior Consistent Statements Do not rehabilitate impeachment by prior inconsistent statements. BUT R801(d)(1)(B) permits the admission of consistent statements “to rebut an  express or implied charge against the declarant of recent fabrication or improper influence or  motive.”  

· The consistent statements are substantive evidence, rather than  evidence merely affecting credibility.

· Only admissible if was made before the motive to fabricate arose. Tome
 (5) Specific Contradiction: contradicting the W –showing that he is just plain wrong on one or another point in his testimony. No rule, but impeachment by specific contradiction permitted. 

·  “Collateral  matters” rule–the evidence generally excluded, but left to trial judge under Rule 403 = when the only purpose of W’s  testimony is to contradict  another W’s testimony, especially if the contradiction is on a minor point.

Repairing credibility: "Supporting party" may examine the W in an effort to refute points suggested during the attack or explain away any aspersions cast upon his veracity.

· Rehabilitation must meet the nature of the impeachment & occur after 608(a)

· Contradiction extrinsic evidence:

·  independent relevance to case itself

·  “” proving bias. Abel
· if  not, concern that collateral ( not permitted.

· Preemptive Disclosures Usually OK--  bringing out on direct examination the points he expects the cross-examiner to raise. On direct, ok for (1) for any party to adduce testimony by his expert to the effect that she is being paid for her services, (2) for the prosecution or the defense to bring out that its W has been convicted of crimes, (3) for the prosecutor to bring out that its W has entered into a plea bargain, & (4) for the calling party to bring out any connecti on or affinity that she has with the W (obvious grounds of bias that the other side would raise). See Acevedo v. State
· Opponent CANT completely deprive the cross-examiner of the right to ask about impeachment information by asking about it first. E.g. "Remind me once again now, you said you have been twice convicted of forgery, is that right?"

· Limits-- US v. Hilton (llC) (improper to mention polygraph requirement); US v. Roberts (9C) (improper for the prosecutor to "vouch" for the W’s truthfulness expressly or impliedly).

· Subject to the discretion of the court under R611 to limit excursions into side issues
· Sometimes the supporting party mounts an offensive of his own. Under certain conditions, may offer proof of the good character of the W for truth & veracity or evidence of prior consistent statements by the W (which harmonize with his direct testimony).  Good character only to rebut. 608(b)
· Accrediting W in cross—helpful to you, so ask a few questions to hammer home a few things.  If both, want to structure to start w/ the accreditting parts, & then move into theory for why jury should discredit the latter part.
IX. Authentication of Writings

= Evidence to show the matter is what the proponent claims. FRE 901(a)
· P.850—summary of usual steps (always depends on local practice, though)

1)  Exhibit marked for ID by court officer

2)   Authenticate exhibit by testimony ofa W (unless self authenticating)

3)  Offer into evidence

4)  Permit adverse counsel to examine

5)  Allow adverse counsel opportunitiy to object

6)  Obtain court ruling

7)  Request permission to have exhibit presented to jury—reading, or passing among

· Standard of Proof: Prima Facie Only a prima facie showing is required.

· Relationship with Civil Rules: Because of the availability of pretrial discovery procedures, authentication is rarely a significant problem in civil cases. For example, R 36(a) provides for requests for admissions as to the genuineness of documents.
· Wide Latitude for the trial judge.  e.g. US v. Johnson (9C) Judge allowed an axe, the suspected assault weapon, even though not authenticated & prejudicial—suspected assault weapon very relevant to govt case & jury entitled to see it.

R901—Documents generally not self-authenticating
(a) Burden on offering party to proving that an item of evidence is genuine

(b) Examples of traditional methods of authentication—merely illustrative, may be combined

· W with Knowledge: FRE 901(b)(1). A W with personal knowledge may authenticate a document. The authenticating W need not be the author of the document, nor in most cases a subscribing W.

· Nonexpert Opinion on Handwriting: FRE 901(b)(2) In some cases, a lay W may testify to the genuineness of handwriting. The offering party must establish that the W is sufficiently familiar with the handwriting of the purported author to offer a valid opinion concerning authenticity.

· Comparison by Trier or Expert W: FRE 901(b)(3) A document may be authenticated by comparison with known specimens of writing – by either (1) the trier of fact or (2) an expert W.

· Distinctive Characteristics: FRE 901(b)(4) The “appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances” may satisfy the authentication requirement. I.e. any circumstantial method of proof may be used to authenticate – e.g., postmark, letterhead, contents, & circumstances of discovery.
· Letter in RICO case—to & from aliases—content of the thing was used to authenticate.  Jury not required to consider it—only if convinced authentic. Bagaric (2C)

· Letterhead—US v. Gordon letting it in bec. “on their face” appeared to come from the person.  Problems—easy to fake. Still a question for the jury—judge lets it go to the jury, but opponent can show it’s fake.

· Emails IP address—too big a burden to put on D to show that the IP address is faked?  Courts not receptive to the argument so far.  Same: coke or white granular substance?

· Reply Rule Rule 901(b)(4). If you properly address & mail a letter &  letter is not returned though included return address & later receive a letter back purportedly from the person to whom you wrote, responding to the content of the letter ( return letter is authenticated circumstantially by the reply rule.

· Public Records & Reports: FRE 901(b)(7) Public (government) records may be authenticated by showing they were retrieved from the correct place of custody – i.e., the governmental repository for that type of record.

· Ancient Documents: FRE 901(b)(8) Show that the doc “(A) is in such condition as to create no suspicion concerning its authenticity, (B) was in a place where it, if authentic, would likely be, & (C) has been in existence twenty years or more at the time it is offered.” Another provision, Rule 803(16), recognizes a hearsay exception for ancient documents.

· Process or System: FRE 901(b)(9) Evidence describing a process or system used to produce an accurate result may suffice to authenticate evidence derived from that process or system – e.g., computer-generated documents. 

· R901 not limited to writings( authenticate sound recordings, X-rays, surveillance camera photos.
· Tape Recordings not so different, but have to make sure no no changes/additions/deleted.  Most judges won’t require all, but checklist (McKeever, McMillan) MK860.

· Photographs—fair & accurate, no subtantial change ( enough to get in.  then up to jury whether, e.g., really a picture of the intersection.  Digital images—need a serious challenge in a case establishing a process as in Biggens.
· Phone calls—US v. Pool (incoming call supposedly from a D in the case.  Identified himself by an alias known in the investigation.  Not enough—anybody can say they’re some knickname.) Must make a prima faciea showing that phone call is from person to be RELEVANT to the case.  Other avenues that could be used today to make showing: caller ID, phone records

· Methods Provided by Statute or Rule: FRE 901(b)(10) Any method of authentication provided by statute or rule is permissible. Numerous statutes have provisions on public records & sometimes on hospital records. For example, both the Civil & Criminal Rules contain authentication provisions.

Self-Authenticating Documents: FRE 902 Certain types of documents are self-authenticating. These documents are presumed to be genuine & therefore require no extrinsic evidence of authenticity – e.g., an authenticating W. 

· Certified copies of public records (Rule 902(4)) 

· Business records (Rule 902(11)). 

· Commercial Paper 902(b)(9) Commercial paper, signatures on it, & docs relating to it to the extent provided by general commercial law = UCC

· newspapers, trademarks, notarized documents

Subscribing W’s: FRE 903: Their testimony unnecessary unless required by the law of the appropriate j’n. Some states require that W’s to a will testify, if available, when a will is contested.

Demonstrative Evidence created for illustrative purposes & for use at trial- played no actual role in the events.
· Usually considered relevant & routinely admitted.  No solid rules—proponent must show that fair & accurate depiction.  W’s, experts.
· Computer-aided reconstructions have raised the ante.  May require experts.  Consider R403.
· Writings must be introduced at trial rather than proved by means of testimonial description.  1) Must establish authenticity.  Article IX.  Discovery or stipulations pretrial. 2) falls within a hearsay exception.
X. Best Evidence

· Term misleading-- the rule applies only to writings, recordings, & photographs – & only when proving their contents. NO general rule requiring the “best evidence.” A party generally is not required to introduce real evidence in order to prove its case.

· Rationale: The nature of writings ( singled out for special treatment. The copying of a writing by hand is especially susceptible to the introduction of inaccuracies, & even a minor inaccuracy may have significant legal consequences – for example, in wills, deeds, & contracts.

· Proving Contents: Typically occurs when (1) the event to be proved is a written trxn or (2) a party chooses a written method of proof.
· Written Events; Independent Events: Some events & transactions, such as those involving deeds, contracts, & judgments, are written transactions, & the rule requires production of the original writing when the contents are sought to be proved. 
· R1002 does not apply when the event sought to be proved existed independently of a writing, even if that event has been recorded.
· Written Method of Proof: If a party chooses to introduce a writing to prove a fact, the original must be produced.
· Definitions: Writings & Recordings: R1001(1) defines broadly.  Intended to include writings produced from modern photographic & computer systems. * encompasses artwork, engineering drawings, architectural designs.

Originals”: R1001(3) = the writing or recording itself or any “counterpart intended to have the same effect by a person executing or issuing it.” 

· Employs an intent test to determine whether a writing is an original (changing the common law.)

Exceptions
· Duplicates – 1003 (“Xerox” Rule) Duplicates are generally admissible. This represents a major change from the common law. Duplicates are admissible unless (1) a genuine question of the authenticity of the original is raised, or (2) fairness requires production of the original.

· Original Lost or Destroyed: 1004(1) Secondary evidence is admissible if all the originals are lost or destroyed, provided that the offering party has not lost or destroyed the originals in bad faith.
· Original Not Obtainable: 1004(2) If an original cannot be obtained by any available judicial process, secondary evidence is admissible. The territorial limitation of a subpoena duces tecum in civil cases is 100 miles, while it is nationwide in criminal cases. 
· Original in Opponent’s Possession: 1004(3) Secondary evidence is admissible if the opposing party fails to produce the original at trial, despite having been put on notice while the original was under his control that it would be subject to proof at trial. Notice may be by the pleadings or otherwise.

· Collateral Matters 1004(4) If the document is not important in the case, the rule does not apply.

· Public Records: 1005 admissibility of copies of official records & recorded documents, thus recognizing an automatic dispensation from the requirements of the original writing rule.

· Summaries: 1006 In lieu of voluminous writings, Rule 1006 permits the use of summaries in the form of a chart or calculation. Although not explicitly stated in the rule, a summary is not admissible if the originals upon which it is based are inadmissible. The use of summaries as evidence must be distinguished from the use of summaries & charts as pedagogical devices.

· Opponent Admission: FRE 1007 Where the party against whom the contents of a writing is offered admits the contents, the original need not be produced. The rule is limited to written or transcribed admissions; oral admissions do not qualify.

Function of Judge & Jury:1008 Under most circumstances, the trial judge decides preliminary questions concerning the applicability of the original writing rule pursuant to Rule 104(a). However, there are three circumstances where jury should play an expanded role: (1) when there is a question whether a writing ever existed, & (2) when another writing is claimed to be the original. Whether other evidence of contents correctly reflects the contents of the original should also be a jury issue.
XI. Opinion Evidence

A. Lay Opinion

1) Firsthand Knowledge Rule: R602—requires that a W have personal knowledge of the subject about which the W testifies. BUT W’s expression of uncertainty, such as “I think,” “I believe,” or “I’m not positive,” is not ground for exclusion so long as the W had an opportunity to observe.

Standard of Proof = Prima facie: The trial judge does not decide whether or not a W has firsthand knowledge by a preponderance of evidence (the usual standard), but only whether sufficient evidence to support a finding of firsthand knowledge has been introduced= prima facie standard. 

(R602 = specialized application of the conditional relevancy principle of R104(b).

2) Opinion Rule: R701 – Opinion of a nonexpert is admissible if 

(1) rationally based on the perception of the W (firsthand knowledge)

(2) helpful to a clear understanding of the W’s testimony or the determination of a fact in issue & 

(3) not based on scientific, technical or other specialized knowledge w/in the scope of R702.

· Policy( want the W’s primary sensory impressions rather than opinions, conclusions, or inferences drawn from those opinions. [narrow focus]

· Common Law “Fact-Opinion” Formulation At common law, lay W’s could testify to facts & not opinions, inferences, or conclusions. The courts, however, recognized an exception, sometimes known as the “short-hand rendition” rule or “collective facts” exception.

B. Expert Testimony

Preliminarily: The Judge decides (FRE 104(a))

 (1) Relevance? (FRE 401, 402)

 (2) Reliability of Expert Testimony [Daubert, FRE 702 et. seq.]

 (a) Qualified Expert

 (b) Valid Science

 (3) Balancing probative value & the 6 403 Dangers

 (this is always the final hurdle, but it should be kept in mind at every stage).

· Typically no requirement that an expert be called as a W on a particular issue. Malpractice cases, however, frequently require expert testimony to establish the standard of care.

1) Subject Matter Requirement: Expert testimony is bounded on one side by the unreliable & on the other side by the commonplace( courts developed one standard for instances where expertise is not needed – i.e., the commonplace, & another standard for judging when the testimony is too unreliable or uncertain.

a) Expertise Not Needed The standard adopted by R702 – whether expert testimony will “assist the trier of fact” – is a more liberal formulation of the subject matter requirement than that which is found in many common-law opinions. The common law often phrased the requirement as whether the subject was beyond the ken of lay persons.

· Avoid Junk science—R702 Testimony must (1) be based upon sufficient facts or data, (2) be the product of reliable principles & methods, & (3) W must have applied the principles & methods reliably to the facts of the case.

b) Reliability of Expert Testimony Evidence
(i) Frye “General Acceptance” Test: For most of this century, Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), was the leading case on the admissibility of novel scientific evidence. In rejecting the results of a precursor of the modern polygraph, the D.C. Circuit held that novel scientific evidence must be have gained “general acceptance” in the relevant scientific community as a prerequisite to admissibility.

· still the law in NY & dozen others( have to have Frye hearings to qualify certain evidence

(ii) Relevancy Approach: In his 1954 text, Professor McCormick argued that a special test, such as general acceptance, was not needed & that the traditional evidentiary rules on relevancy & expert testimony should be applied in this context. In effect, qualifying the expert presumptively qualifies the technique used by that expert. This is the most lax standard. Only a few states follow it.

(iii) Daubert Reliability Test -  Supreme Court rejected the Frye test & substituted a reliability approach.

Daubert Factors—performing the Daubert “gatekeeping function,” TC may consider (inclusively) 

1) Judge ought to determine whether the scientific theory or technique can be & has been tested. 

2) Whether a theory or technique has been subjected to peer review & publication 

3) Technique’s known or potential rate of error 

4) The existence & maintenance of standards controlling the technique’s operation 

5) “General acceptance” remains an important consideration.

Appellate Review—abuse of discretion = proper standard for reviewing a trial court’s admissibility decision under Daubert. General Elec. Co. v. Joiner (US 1997)
Technical Expertise—Daubert’s test applies. Kumho Tire Co. v Carmichael (US 1999)Extended Daubert’s reliability requirement to non-scientific testimony under Rule 702. In addition, the Court acknowledged the relevance of the Daubert factors in determining reliability in this context.

2) Qualifications Requirement R 702 – 

· May be qualified as an expert “by specialized knowledge, skill, experience, training, or education.” 

· Experience alone may qualify a W to express an opinion.

· The expert need not be the best W on the subject, nor an outstanding practitioner in the field. 

· Expert’s qualifications need not match those of the other side’s expert. 

· Court-Appointed Experts: R 706 – A trial court has inherent authority to appoint expert W’s & technical advisors. Rule 706 recognizes this authority.

· Right to Defense Experts—Due process may require the appointment of an expert for an indigent crim. D. Ake v. OK (US 1985) “when a State brings its judicial power to bear on an indigent in a crim. proceeding, it must take steps to assure that the defendant has a fair opportunity to present his defense.”

· Polygraph Evidence
· Hypnotic Evidence 
· Fingerprint Evidence
· Questioned Documents; Handwriting
· DNA Profiling – tech details very hard to examine & present experts. 

· EyeW Identifications 
Social-Scientific Evidence— “syndrome” or “social framework” evidence.  MK 620-651, 572-3, 587-9.

· 702-like testimony: describes general behavior patterns based on observing many people ( Ask 1) Does the expert has an adequate basis in observation & theory; 2) Does the jury needs the kind of help an expert c an provide?
· 404/406 like testimony: Describes the behavior of a crime V or crim. D( "social framework" no longer accurate, & syndrome evidence draws close to being 404/5 character evidence 
· R06 character like evidence: comments on the credibility of crime V or crim. D. State v. Grecinger (in trial of man for attempted murder & batter against intimate companion, admitting expert testimony on BWS under R 608 as bearing on her veracity).
Possible Objections:

· Must be in response to attack on credibility, generally, to justify such testimony.

· Some courts will let in almost anything—Grecinger(one psychologist testified that she had treated the complainant & described her symptoms & her diagnosis of post traumatic stress disorder. Then another expert testified about the general nature & effects of Battered Woman Syndrome.)

· Validity—object no generally accepted behavioral models. Courts differ whether there really exist patterns of behavior by victims that are clear indicators of certain kinds of abuse.  & Even whether such testimony must satisfy a validity standard.

· Should syndrome evidence have to satisfy the Daubert scientific validity standard? Courts differ-- US v. Hadley (9C) (psychiatric testimony on behavioral patterns in sexually abused children need not satisfy pre-Daubert standard of Frye); Cal. Evid. Code §1107 (BWS "shall not be considered a new scientific technique whose reliability is unproven" if expert is properly qualified); US v. Amador-Galvan (C) (remanding so trial court can apply Daubert in ruling on motion to admit expert testimony on reliability of eyewitness identification).
· Invading jury's province. This argument should be rejected summarily: R704 abolishes the "ultimate issue" objection, & numerous modern cases apply the modern view by rejecting claims that framework or syndrome evidence somehow invades the jury's province.  BUT statements that V " fits the pattern exactly" may be out of bounds—jury decision.

· R703(C)—Specific helpfulness requirement (jury doesn’t need the help?) Not so clear that jurors cannot make sense of domestic child-abuse cases; there are slippery slope problems (if jurors need help here, couldn't they use it in virtually all criminal prosecutions?); various forms of post-traumatic stress seen in victims of beatings or rape or child abuse are not surefire signs that these crimes have occurred & could reflect other traumatic experiences.

· Jurors have experience with the dynamics of family life, but incest or sexual abuse in a family setting, or rape, is not in the expected experience of the typical person, & the reactions & psychological realities of this setting are matters on which lay jurors probably need help. "Less than adequate foundation" to assess the credibility of a child who might be "either unaware or uncertain" that the abuser even committed a crime. Jury is likely to have little feel for the offense or likely response of the child.  (a) Generalities counterargument: providing perspective on a problem not commonly understood can be helpful, & (b) Speculation the available body of experience is too large to be dismissed as speculation.

· Rape  is a crime that "few understand," misperceiving "why it occurs, when or where it happens, how it might be prevented, & what effect it has on a victim”.  Consent D—"misperceptions about rape play a prominent & documented rule in the fact finder's imagination," & a qualified expert who has examined the woman can "help to educate this fact finder in several ways," as by confirming "the existence of trauma consistent with the woman's allegations of nonconsent," helping jurors "understand the psychological cost of rape" & helping "dispel the fact finder's confusion of seduction fantasies with the reality of rape" & helping overcome "traditional disbelief" about acquaintance rape. Tony Massaro
· Credibility is for jury to determine. R608 & credibility: controversial. Juries are entrusted with credibility issues, & are expected to be able to separate truth from falsehood. Many cases reject expert testimony offered directly on the issue of W credibility.  The more the testimony is based on the expert's examination of the witness, the higher the danger that the jury will substitute it for its own credibility assessment. ( have  expert testify in general terms about the syndrome & let the jury decide if the child fits within it?

· Only valid if expert evaluates credibility by assessing the demeanor of V (which is what juries do) ; or by appraises her character for truthfulness (which even experts generally cannot do).

· If testify that when people behave as V did, that does not mean their story is untrue, & that people who have been abused in x way may behave in Y way, most courts would admit such testimony.

· Use of the specific term for the syndrome & Comments on likelihood "It’s extremely rare for children to make up stories of this sort” problem b/c come too close to a direct comment on credibility & a direct claim that a crime occurred. A court might let the expert say that behavior like V’s does not mean what she says is untrue. [Limiting]

· Expert will snow the jury. Jury is not in a good position to evaluate an expert analysis of a problem which the jury itself does not understand very well. Fears that juries will be overwhelmed, or that trials will turn into a "battle of experts" have regularly kept similar expert testimony out—a makeweight factor in decisions excluding expert testimony.

· Battered Woman Syndrome: In trials of men for beating women in intimate relationships & of women for killing men in such relationships (where the issue is typically SD), courts often admit evidence of battered woman syndrome (BWS) to shed light on the behavior of the woman.
· e.g. Battered woman stabbed husband on the street.  Expert testimony offered to support her claim of self defense—a reasonable person in her circumstances would have shared her belief that she was in danger. State v. Kelly
· Honesty—if DA questions why she didn’t leave to show she’s dishonest about the battery.  But DA may agree not to exploit the question.  Still, the experience of the jurors is at such a disconnect, that D needs to be able to do something to connect them.

· Critique: takes a less than respectful view of women.  Reinforces view of victimization rather than agency & reasonableness.  Pathologizing D in a way that’s inconsistent w/ view of her as reasonable.
· Rape Trauma Syndrome—In sexual assault trials, courts often admit evidence of the “syndrome" (RTS) to help assess conduct by the victim after the fact & evaluate defense claims of consent.
· Do experts understand women well enough to know whether they were likely raped? People v. Bledsoe (RTS was devised as "therapeutic tool" to identify & treat emotional problems; counselors try to help rape victims deal with trauma, & accuracy of their descriptions is not "vital" to the task; rape counselors try to avoid credibility judgments & do not probe inconsistencies) (RTS inadmissible to show rape).

· Child Abuse—In child abuse prosecutions, courts often admit testimony describing battered child syndrome (BCS) or child sexual abuse accommodation syndrome (CSAAS).  Sex abuse: experts describe delays in reporting & initial reporting of only part of what happened, behavioral problems at school, vomiting, sexualized play, & regression in toilet training (among younger children), disclosure to a friend, withdrawal & daydreaming, & low self-esteem (among older children).
· Validity: do experts understand children well enough to know whether they were likely abused? United States v. St. Pierre (scientific community recognizes "certain emotional & psychological characteristics" in sexually abused children); Hadden v. State (CSAAS does not satisfy Frye & is inadmissible as substantive evidence of guilt).

· Ultimate Issue Rule: R704  (a) Except as in (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.

(b) Mens rea an ultimate issue—No expert W testifying with respect to the mental state or condition of a D in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto. Such ultimate issues are matters for the trier of fact alone. (As amended October 12, 1984.)

3) BASES OF EXPERT TESTIMONY: FRE 703 & 705

To be relevant, an expert’s opinion must be based on the facts in the particular case. If the jury rejects those facts (they may be disputed), the jury should also reject the opinion. 

R703—3 bases for expert testimony – Opinion Based on:

(1) Personal Knowledge/Firsthand Knowledge: Expert may base an opinion on facts or data “perceived” by the expert =firsthand knowledge. e.g. forensic chemist analyzes & testifies about the nature of a controlled substance, treating physician testifies about the cause & extent of an injury.

(2) Admitted Evidence (“record facts”) = assumed facts that are in the record, typically in the form of a hypothetical question,

(A) Hypothetical Questions: An attorney may ask an expert if she has an opinion based on assumed facts. If the expert replies “yes”, an opinion may be permitted. The assumed facts must be adduced through other evidence – i.e., they must be in the record.

(B) Modified Hypothetical Questions An expert present during the testimony of other W’s may base an opinion on that testimony. Assumes that the overheard testimony is true. Generally practicable only when the case is simple & the testimony concerning the underlying data is not disputed.

(3) Nonrecord Facts: “Reasonable Reliance” Requirement—Expert may give an opinion based on information supplied to the expert outside the record (nonrecord facts), if of a type reasonable relied upon by experts in the particular field.  

· R705 –disclosure of the underlying basis of the opinion need not precede the answer. The drafters wanted to bring the courtroom use of expert testimony into conformity w/ how info is used in practice by experts.

(A) Determining Admissibility: Judge’s Role in determining “reasonable reliance.” 

· “Restrictive” approach—TC must make an independent assessment of the reasonableness of the expert’s reliance. 

· “Liberal” approach—limits judge’s role to determining what experts in the field consider reasonable.

(B) Hearsay Use—R703 permits an expert to base an opinion on hearsay information, BUT does not recognize a hearsay exception for this information. In order to deal with this issue, a sentence was added to the rule in 2000: “Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the expert’s opinion substantially outweighs their prejudicial effect.”

(C) Right of Confrontation in crim trials—Use of hearsay evidence as a basis for expert opinion( Confrontation challenges typically rejected unless the testifying W is a mere conduit for another expert’s opinion – e.g., merely summarizes the views of others.

Hearsay Summary

Non-Hearsay 801—flowing 801(a)-(c) [25]

Non-assertive conduct actor must intend action/statement to be an assertion to = hearsay.  

Statement ( prove actor’s belief in a fact ( ​the fact itself ( the matter asserted(admitted.

· Visible psch/physical/emotional/sometimes verbal reactions nonassertive. [25]

· Evidence of noncomplaint usually admitted. [25] but silence ican be hearsay.
· Questions, commands some courts say ( “an assertion” [29]

· Verbal acts—words an element of the crime/charge/contractual relationship [28]

· Verbal objects—things that make a statement, e.g. trademark [28]

· Circumstantial evidence of state of mind / memory of belief – reveal the state of mind of the speaker or their knowledge & not offered for truth of the matter asserted in the case. [28]

· “Indirect use” verbal conduct assertive but offered for different purpose. (envelope giving notice of eviction used to show that roommates lived together; name V heard kidnapper referred to as) [29]

· Significance of disclosure accused thief was open about possessing an airplane ( unlikely he knew was stolen. [30]

· Lies ( hearsay (usually) (e.g. wife lies about husband’s whereabouts ( thinks he’s guilty) [29]

· Proving the matter assumed—offering a statement to prove something the speaker was assuming can = hearsay if offered to prove the matter asserted. [30]

· Effect of Listener/Reader—words have ind. legal significance of its assertive manner.

·  “Person” machines/animals may or may not be hearsay [26]

“Not Hearsay”—R801(d) [31]

· Impeachment: Prior Inconsistent Statements: 801(d)(1)—1) Declarant is now cross-examinable on the statement, 2) Statement is inconsistent w/ their present testimony; 3) Prior statement was made under oath [31]
· Prior Consistent Statements: 801(d)(1)(B)—rebut charge of recent fabrication [32]

· Admissions by Party Opponent: 801(d)(2)—Party’s own statemetn/adopted usually OK [32]

· Prior Statement of Identification 801(d)(1)(C)—ID made directly after perceiving. [32]

Unrestricted Exceptions—803 [33-38]

· Present Sense Impression—describing right away

· Excited Utterance

· State of Mind—Then Existing mental/emotional/physical condition

· Past Recollections Recorded—e.g. wrote down license plate #, signed statement

· Various records

Declarant Unavailable as a W—804 [39]—former testimony, dying declarations, personal family history, forfeiture by wrongoing…

Catchall Exceptions—equivalent guarantees of trustworthiness [42]
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