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UNIT YI.   SUMMARY JUDGMENT





YI-1.  DECISION WITHOUT A TRIAL


FRCP 56:  Summary Judgment.  If one party can show that there is no genuine issue of material fact in the lawsuit, and that he is entitled to judgment as a matter of law, he can win the case without going to trial.


	Movant have to show that the disputed factual issues presented by the pleadings are illusory by two main means: 


affidavit - recite only matters as to which the affiant has personal knowledge, must state only matters which would be admissible at trial, and must show affirmatively that the affiant is competent to testify to the matters stated therein


discovery materials - depositions, interrogatory answerts, etc., no matter which side they were obtained from.


 


The burden of Establishing That No Factual Dispute Exists:


Initial burden on the moving party: to present information that establishes that there is no factual dispute regarding the matter upon which summary judgment is sought.


	In order to meet this burden the moving party should submit outside evidence such as affidavits of Ws setting forth facts to which they could testify at trial.


Motion will be denied if information presented fails to establish that no factual dispute exists or if opposing party did not present counter-evidence.


If the moving party produces information that appears to establish that no factual dispute exists, then the responding party normally must come forward with material to show that there is a genuine issue of fact or summary judgment will be granted.


If the responding party does produce information contradicting that of the moving party or showing that a factual dispute exists, sum. judgment must be denied.





YI-2. WHEN SHOULD SUMMARY JUDGMENT BE GRANTED?





Material Fact - is one which will affect the outcome of the case, and a material fact raises a genuine issue if a reasonable jury could reach different conclusions concerning that fact.  Celotex trilogy of decisions - standards for determining the existence of a genuine issue of material fact.   Judges confront when determining whether a genuine issue of material fact exists.   Nevertheless, judges have found the easily understood standard difficult to apply.





	The movant will not necessarily have to come up with affidavits, depositions, or other materials.  Instead, he may show that the existing record contains no evidence that the other side will be able to prove an essential element of its case.  See 





Celotex Corp. v. Catrett:  P (P’s wife, P -died)  claimed to have been injured (died) by exposure to asbestos manufactured by D.  After discovery, D moved for sum. judgment on the grounds that there was no evidence in the record that any of D’s products caused the injury, an issue on which P would clearly have the burden of persuasion at trial.  D did not produce affidavits, depositions, or any other independent information in support of the proposition that its products were not the ones that caused P’s injury - it simply pointed out to the court that P had no evidence implication D’s products.


	Held: in this situation, sum. judgment could properly be given for D. Found no express or implied requirement in Rule 56 that the moving party support its motion with affidavits or other similar materials negating the opponent’s claim.  SJ must be entered against a party (P) who fails to make a showing sufficient to establish the existence of an element essential to his case and on which he has the burden of proof.  P’s failure to show and establish genuine issue of material fact justified entry of SJ.


	Even under Celotex the moving party must do more than merely state that there is no evidence for an essential element of the other party’s claim.  The moving party must review all affidavits, depositions, etc. and must explain to the court in some detail why these materials fail to establish the existence of an element of the other side’s case.





Opposition.


The party opposing the SJ motion may also submit affs, depositions, which must meet the same standards as for the movant. R.56(e)  


Opponent cant’ rest on pleadings. Adverse party’s response, by affs or as otherwise provided in this rule, must set forth specific facts showing that there is a genuine issue for trial.


Construction most favorable to non-movant . 





Partial Summary Judgment.


SJ may be granted with respect to certain claims in a lawsuit even when it is not granted with respect to all claims. R.54(b).  (In breach of duty case, SJ can be granted on liability issue - clear that the breach occurred, but for damages it should be trial). 





Anderson(D) v. Liberty Lobby(P): D and his publication published articles portraying P as a neo-Nazi organization.  P sued for libel, and D moved for SJ on the basis that P was a public figure and no actual malice could be shown.  District court granted D’s motion, P appealed that court required it to show, for purposes of opposing the motion, that actual malice existed by clear and convincing evidence, rather than merely by a preponderance of the evidence. Cir.Court: motion failed c/c a reasonable jury could find malice.  Sup. Court certior.:


	Held: a court must apply the standard of proof applicable to a trial on the merits in ruling on a motion for SJ.  In this case was found to be a public figure requiring a showing of actual malice.  The standard of proof at trial on this issue would be convincing clarity or clear and convincing evidence.  Thus, the court of appeals erred by applying a different standard.  Remanded.





Matsushita Electric v. Zenith: Ps (group of American TV manufactures), alleged that a group of 21 Japanese manufactures and distributors conspired to fix prices in an effort to monopolize the American market.  D’s motion for SJ was granted, but 3rd Circuit reversed, arguing that certain direct evidence of a concert of action among the defendants created a ‘genuine issue for trial.”  


Held: Supr. Court:  SJ was proper.  Direct evidence had little relevance, if any, to the alleged predatory pricing conspiracy; and the Court failed to consider the absence of a plausible motive to engage in predatory pricing.


Absence of a plausible motive to engage in the conduct charged is highly relevant to whether a genuine issue for trial exists within the meaning of Ru.56(e).  In light of the absence of any rational motive to conspire, neither petitioner’s pricing practices, nor their conduct in the Japanese market, nor their agreements respecting prices and distribution in the American market, suffice to create a “genuine issue for trial”.�
UNIT YII.  TRIAL AND APPEAL





YII-1. The Right to Trial by Jury and the Role of Judge and Jury.


Jury.


7th Amendment to the US Const.: in suits at common law the right of trial by jury shall be preserved.- Amendment applies to federal trials, but does not - to state trials.


Number of Jurors: FRCP -at least 6 jurors.  State - varies.


Unanimity: Federal: verdict must be unanimous, unless parties stipulate otherwise.  Most states - allow a less-than unanimous civil verdict.


Jury selection- process of selection is “voir dire”- oral questions by both sides counsels to the jurors to discover whether a juror would be biased, or has connections with a party or witness.


Juror can be dismissed for cause, or certain number -w/out showing cause.  Federal -3 peremptory challenges (w/out cause).


Balanced pools - jurors be roughly representative of the overall community.


Most states -the court orders the selection of up to six alternates after the regular jurors selected.


Instructions.  Judge must instruct as to the relevant law.  A party who wants to raise the inadequacy of the instructions can on appeal must object before the jury retires.


Juror misconduct. A jury verdict may be set aside, and a new trial ordered for jury misconduct.  


But juror may not impeach its own verdict, only a third party.


Post-trial discovery of bias - if so, party may move for a new trial.  In Fed.court movant has to show that juror failed to answer honestly a material question during the voir dire and that a correct response would have led to a valid challenge for cause.





The institution of trial by jury.


Problems associated with jury trials in civil cases by former Chief Justice Burger:


professionals more often excused


factual issues are often of enormous complexity


the legal issues which must be explained to jurors may take a lost of time


there is a limit to the capacity of any jurors or judges to understand and remember the mass of complicated transactions, docs, and legal principles


there is an enormous impact on the life of each of 12 jurors, thrust for months into a totally strange environment, and then confronted with the burden of decisions in areas in which jurors have no experience.





Right to Jury Trial.


7th Amendment - apply to all federal civil jury trials, and is incorporated in R.38(a).  Party has to demand for jury trial within 10 days after the service of the last pleading.


There is no jury trial right as to equitable claims (claim for injunction/court order).


Diversity case - right of jury trial is to be determined by federal (not state) law.


If a case presents both legal and equitable claims and one party wants a jury trial on the legal claims, the court must normally try the legal claims first.


Distinguishing “legal” v. “equitable” claims.   The issue is whether the claim is a claim “at common law”.   General rules for deciding:


If  Money damages involved - almost always legal.


Injunctions are equitable. 


Shareholder derivative suit is either legal or equitable, depending on the status of the corporation’s own suit, if suit -legal - the derivative action is legal.


Declaratory judgment - can be either legal or equitable, depending on the underlying issues in the suit.


Bankruptcy is equitable.





Chauffeurs , Teamsters and Helpers, Local 391 v. Terry: P and other various members of the Teamsters Union, Local 391 (D), brought an action against the Union (D), contending that it did not represent them fairly in a grievance claim seeking back pay.  P requested a Jury.  Union moved to strike the jury demand.  The district court denied the motion and the Circuit court affirmed.  Sup. Court -certiorari:


	Held: P in an action against a union for breach of representation is entitled to a jury.  7th Amendment guarantees a civil party a right to trial by jury in actions at law.  Any decision as to whether a party is entitled to a jury depends on whether the issue being tried is legal or equitable, and whether the remedy sought is legal or equitable.  


	Here, the action at issue is similar to an action for breach of fiduciary duty, an equitable action.  At the same time, the action has elements of breach of K, as the Ps must show that their employer breached the collective bargaining agreement.  Thus, the issue being tried is both legal and equitable.  However, the remedy sought, damages, is wholly legal.  This being so, the action is more legal than equitable (fair), and the right to a jury therefore exists.


Concurrences: 


1) the right to a jury should be determined only with reference to the remedy sought;


2) this action is analogous to professional malpractice, a legal action


Dissent: the action is most analogous to breach of fiduciary duty, an equitable action.





Texas Employers Ins. Ass’n v. Price:  P was injured on the job. P brought suit to have the award (given him by Board) set aside and a larger one given him b/c he claimed total disability. P testified at trial that he could not work w/out pain, that he had to wear a brace, and his condition was worsening.  His doctor testified, in opposite, that P was not totally disabled.  Jury returned with a verdict and large award for P.


	Later was revealed that a juror had related his own personal experiences to the effect that he know companies would not hire applicants who had suffered back injury.


	Held:  (1)The matter under consideration was not one for experts and skilled W alone.  A jury is allowed to assign weight to the evidence presented when there is conflicting or inconsistent testimony. (2) It was misconduct for the juror to relate to the other jurors his own personal experience as original evidence to be considered in their deliberation.  This is reversible error.





YII-2. Directed Verdict, Judgment N.o.V., and New Trials





Direct verdict (DV)-such a verdict takes the case away from the jury, and determines the outcome as a matter of law.  Fed.law this verdict calls as “judgment as a matter of law”.


	Motion for DV made when the opposing party has been fully heard on the relevant issues.  D can move for DV at the close of P’s case, and either party may move for DV after both sides have rested.


	Court will direct a verdict if the evidence is such that reasonable people could not differ as to the result.


FRCP 50(a)(1): judge may enter judgment as a matter of law if during a trial by jury, a party has been fully heard with respect to an issue and there is no legally sufficient evidentiary basis for a reasonable jury to have found for that party with respect to that issue.





Galloway v. US: P sued to prove that he was eligible for insurance benefits due to permanent disability which began before the date that his Ins.Policy lapsed for non-payment.  In order to collect benefits he had to prove that his disability begain in 1919, and continued until the date of trial.  P introduce Ws who was saying that P was in-saying in 1919,20,22,30-38, but  P introduced no evidence covering the period from 1925-30, and gave no reason for this lack of evidence.  Court granted the D’s motion for a directed verdict on the ground that the evidence introduced by P was legally insufficient to sustain a verdict in P’s favor.


	Rule: The power of a judge to direct a verdict does not violate the constitutional guarantee of “trial by jury”.


	Held: 7th Amend.  preserve only the most fundamental elements of the institution of a jury trial, judge may remove a case from jury consideration by the devices of a demurrer to the evidence or a motion for a new trial.  Courts have a power to direct a verdict for insufficiency of the evidence.  Here, P failed, since he introduced no facts, only speculation, that his condition continued for the entire period in question.


	Dissent: there is in this case sufficient evidence for dispute and the case should have gone to the jury.





Judgment Not Withstanding Verdict (JNOV)/or  


Judgment as a Matter of Law (JML) -in Fed. Cases.


JNOV -when judge set aside the jury’s verdict, and enter judgment for the verdict-loser.  Difference from DV - it allows to jury to reach a verdict, then if the judge is reversed on appeal, a new trial is not necessary - in case if verdict erroneous.


Federal Practice -FRCP 50.


Motion before jury retires. Party seeking the JML must make a motion for that judgment before the case is submitted to the jury.  Movant has to specify the reason in terms of law and facts for JML.  Judge reserves decision on the motion, then submits the case to the jury.  If verdict goes against the movant, the movant renews the motion after the verdict,  and judge agrees that no reasonable jury could have found against the movant, then the judge may overturn the verdict by granting JML.


Applicable to defenses.  JNOV/JML is usually entered on a claim.  But some courts permit it to be entered on a defense as well.  Court authorized to issue JML on a defense, either for or against the party asserting the defense FRCP 50(a).





New Trial.


Trial court has discretion to grant a new trial motion than to direct a verdict or disregard the jury’s verdict (JNOV).  Grant of a new trial interferes less with the verdict winner’s right to jury trial.


	Judge’s order on the Motion for new trial may be reviewed upon appeal.  Where the judge orders a new trial, the party who won the verdict may not appeal the new trial order, and must wait until the end of the new trial.


	Summary of the rules on grants of new trials in federal civil cases:


Harmless error- errors which are seriously enough that they affect the substantial rights of the parties.


Evidence error - if trial judge erroneously admitted or excluded evidence.


Objection - the party injured by the error must make a timely objection in order to preserve the right to cite that error on appeal as a ground for a new trial.


Improper conduct  by party, witness, lawyer, jury posing a substantial risk of an unfair verdict.


Trial judge may set aside a verdict as “against the weight of the evidence”.  In federal courts verdict must  be against the clear weight of the evidence, be based upon evidence which is false. For fed.court it is not enough that there is substantial evidence against the verdict, or that the trial judge disagrees with the verdict and would vote otherwise if he were a juror.


When verdict excessive or inadequate - new trial can be granted.  Judge may grant a conditional new trial order - new trial will occur if P will not agrees to a reduction of the damages (remittur) or if D consents to a raising of the damages (additur).


Partial new trial. When retrial limited to a particular issue - only damages, not liability.


Newly-discovered evidence. Evidence was discovered since the end of the trial, movant was reasonably diligent in his search before and during the trial; evidence was material - likely to produce a different result; injustice would otherwise result.





FRCP 59: New Trials.  Amendment of Judgment.


New trial can be granted to all parties and on all or part of the issues (1) in action w/jury trial; (2) action w/out jury.


Motion for a new trial shall be filed no later than 10 days after the entry of the judgment.


Affs shall be filed w/Motion.  Opposition party has 10 days to file affs, can be extended to 20 days by court or stipulation.  Reply affs can be permitted by court.


Court can order a new trial on its own no later than 10 days after entry the judgment.





Lavender v. Kurn:  P (admin.of the Estate) sued Ds under the Fed.Emp.Liability Act.  P died from head injuries suffered on his job.  P attempted to prove that  deceased  was killed by the negligence of D (by a mail hook protruding from a moving train).  D tried to prove that P was murdered.  Jury entered judgment for P.  


On appeal judgment was reversed, stating “it would be mere speculation and conjecture to say that P was struck by the mail hook” and such was not sufficient to sustain a verdict.  P appealed.


	Rule: An appellate court’s function in reviewing a jury verdict is exhausted as soon as it determines that there is an evidentiary basis for the jury’s verdict, and only when it finds a complete absence of probative facts to support a verdict may the court reverse it as clearly erroneous. Court will not interfere with the judgment of the jury unless it is “clearly erroneous”.


	Held: The jury is free to discard or disbelieve whatever facts are inconsistent with its conclusion.  Whenever fact are in dispute or evidence is measure of speculation and conjecture is required on the part of the jury whose duty it is to choose the most reasonable inference.  The appellate court was unjustified (without reason) in reversing on such grounds.  Judgment is reversed.�
YII-3. The Law of Evidence in a Nutshell





YII-4. Appeals.


A case will be tried without a jury if either of the two conditions: 1) no right to a jury trial exists; 2) all parties waived the right to jury trial.  Effect: If there is no jury, the trial judge serves as both the finder of fact and the decider of law.


FRCP 52: Findings by the Court; Judgment on Partial Findings.


 (a)Effect.


	If an action is tried without a jury, FRCP 52 requires the trial court to “find the facts specially and to state separately its conclusions of law thereon...”  So the judge must set forth the facts with particularity, and must in a separate section of her opinion state the law which she believes applies to those facts.


	The federal judge must make separate findings of fact and conclusions of law not only in cases that are fully tried, but also (a) where requests for interlocutory injunctions are made and (b) where judgment on partial findings is given pursuant 52(c).


	Judge not obligated to make separate findings when disposing of a motion, except motion for judgment on partial findings.


(b)Amendment


On a party’s motion filed no later that 10 days after entry of judgment, the court may amend its findings - or make additional findings - and may amend the judgment accordingly.


(c)Judgment on Partial Findings


Judge can conduct a “mini trial” of just one issue, if he thinks that this will dispose of the case. If he finds against the party bearing the burden of proof on that issue, judge issues a judgment on partial findings. (Auto acc. D pleads the 3 year st of limit.  J conduct mini trial concerning the date of acc. If the date is more that 3 years before P started an action, J can issue a judgment in D’s favor based on a partial finding that the action time-barred).


	Appellate review of findings of fact -court does not review the evidence.  App review as to factual matter is much more limited.


	Trial judge’s findings will be set aside only if they are “clearly erroneous”.


	Where the finding of fact relate to trial testimony given by live W, Ap. Court must give due regard to the opportunity of the trial court to judge of the credibility of W. 52(a).





Note: Appeal


Grounds for appeal - mistakes of law - en erroneous ruling that the court had jurisdiction, an improper admission of evidence, or an incorrect instruction to the jury.  Even if error is committed, ap. Court must be convinced that the error was prejudicial, and that the case would not have come out the same if the error had not occurred.


	Ap. Court rarely will reverse on the ground that a Q of fact was decided improperly. 





Federal Rules of Appellate Procedure, p.294


Fr App.R. Rule 3: Appeals as of Right - How Taken:


Filing the Notice of Appeal- must be filed within appropriate time..


Joint or consolidated Appeals.  Parties can find joint notice or court may consolidate.


Content of the Notice of Appeal:- names of parties, court order appealed from...


Serving the Notice of Appeal: clerk of district court must serve notice on attorneys 


Payment of Fees: appellant shall pay 


	3.1. Appeal from a judgment entered by a Magistrate Judge in a Civil Case: any appeal must be heard by the court of appeals in identical fashion as an appeal from any other judgment of the district cout.





Fr App.R. Rule 4: Appeal as of Right - When Taken. 


Appeal in a Civil Case: time to appeal 30 days (for US -60), 14 days after fist appeal filed; time starts from disposed of the last motion;


Appeal in a Criminal Case.- 10 days...


Appeal by an Inmate Confined in an Institution.








Fr App.R. Rule 27: Motions.


Content of motions (grounds based, relief sought); response w/in 7 days from service.


Determination of Motions for Procedural Orders -may be acted upon at any time.


Power of a Single Judge to Entertain Motions.


Form of Papers; Number of Copies- may be typewritten; original and 3 copies.





Fr App.R. Rule 28: Briefs.


Appellant’s Brief: must contain table of contents with pages #, table of cases, statutes, other authorities; statement of subject matter and appellate jurisdiction; st of the issue presented; st of the case, a summary of argument; an argument; a short conclusion stating the precise relief sought.


Appellee’s Brief: all in (a), except jurisdiction statement, st of the issues, of the case, of the standard of review.


Reply Brief -may be filed..


References in Briefs to Parties - appellant and appellee.


References in Briefs to the Record - to the pager according to Appendix.


Reproduction of Statutes, Rules, Regulations, etc.- if study requires.0


Length of briefs- must not exceed 50 pages (unless as per court), reply-25.


Briefs in cases involving cross appeals- the first party who filed appeal will be appellant or if at the same day P will be appellant...


Briefs in Cases Involving multiple appellants or appellees


Citation of Supplement Authorities - if new authorities discovered after filing -can be added  w/references to the page or to a point argued, but before decision w/copies to all parties.





Hicks v. Us: P sued as administ. of the estate of P1, who died of an obstruction in her small intestine after being sent home by a navy doctor who improperly diagnosed her condition as a “bug”.  Two doctors testified that doctor’s conduct was contra the prevailing practice to do a test, but doctor didn’t.  P contended that the doctor failed to exercise ordinary care and should be held liable for negligently causing her death.  The trial court dismissed the complaint for insufficient evidence.  P appealed. D cited R.52(a) and denied jurisdiction to review.


	Held: R.52(a) states that a trial judge’s findings of fact are not to be distributed unless clearly erroneous.  But where the facts of a case are undisputed and the judge makes a determination of liability, this conclusion is freely reviewable on appeal as a matter of law, not fact.  


	The determination of negligence depends upon both a formulation of a legal standard by the trial judge and its application to the evidentiary facts of the case.  Since the evidentiary facts are uncontested, the Q of law prevails and the clearly erroneous rule is inapplicable.  Although the absence of a factual dispute does not always mean that the conclusion of the judge is a Q of law, it becomes so her since the ultimate conclusion to be drawn from the basic facts (negligence) is a Q of law.  Judgment must be reversed.





28 USC § 1291(p.246): Final Judgment Rule.  Allows appeals only of “final judgments of district courts”.





28 USC § 1292(p.246) Interlocutory Appeals Act:


a) Court of appeals shall have jurisdiction of appeals from:


orders granting, continuing, modifying, refusing or dissolving injunctions, or refusing to dissolve or modify injunctions. (Refusal to approve a settlement in a class action suit had the practical effect of “refusing an injunction”, since the settlement itself would have enjoined the D from continued employment discrimination


orders appointing receivers or refusing orders.


rights of admiralty cases 


b) governs interlocutory appeals which may be heard upon judicial discretion.  The section applies where (1) the district judge who makes the interlocutory order is of the opinion that such an order involves a controlling question of law as to which there is substantial ground for difference of opinion and also believes that an immediate appeal from the order may materially advance the ultimate termination of the litigation and (2) the court of appeals then (also in its discretion) agrees to take the case.  The odds are that the required discretion by both district court and court of appeals will not be exercised in the typical denial-of-class-certification situation.


c) US Court of Ap. For Fed.Cir shall have exclusive jurisdiction ....


d) US Crt of Ap may in its discretion permit an appeal to be taken from the order of the judge of the Court of International Trade...





New York CPLR 5701, p.249: 


Appeals as of right: An appeal may be taken to the ap. Division as of right in an action, originating in the supreme court or a county court:


	1) from any final or interlocutory judgment except one entered subsequent to an order of the appellate division which disposes of all the issues in the action; or


	2) from an order not specified in subdivision (b), where the motion it decided was made upon notice and it grants (settles) refuses: provisional remedy, application to resettle a transcript, new trial, involves some part of merits, affects a substantial right, determines the action and prevents a judgment from appeal, determines a statutory provision of the state to be unconstitutional... (See Statute if needed).


Orders not appealable as of right: were it is made in a proceeding against a body of officer; requires or refuses to require a more definite statement in a pleading, or orders or refuses to order that scandalous or prejudicial matter be stricken from a pleading.


Appeals by permissions. Any order can be appealed by permission of the judge who made the order, or upon refusal - by the justice of the court of appeals.





Liberty Mutual Insurance Co. v. Wetzel: Certain employees brought suit against Lib.Mut Ins, claiming violations of the Civil Rights Act.  Dist.court granted the motion of P summary judgment as to liability only, but did not grant any requested relief.  D appealed,  Apr.crt affirmed.  D appeal against to Sup. Court.  Section 1291 only allows appeals of “final judgments”, and the issue arose as to whether the partial summary judgment was an appealable final judgment.


	Held: The granting of partial summary judgment is not appealable under 28 USC §291, under this section only allows appeals from “final judgments”.  Here, liability was established, but no relief was as yet given.  The court’s action was thus an interlocutory order, which would have to be appealed under 28 USC §292, for which the procedural requisites were not met here.  Appeal dismissed.�
UNIT YIII.   RECOGNITION AND ENFORCEMENT OF JUDGMENTS





YIII-1.  RES JUDICATA AND FULL FAITH AND CREDIT.


YIII-1-1. The Effect of a Former Adjudication.


Former Adjudication -set of rules (“Res Judicata”- things which have been decided) that prevents re-litigation of claims and issues.  2 categories: (1) Claim preclusion: merger & bar  and (2) Collateral estoppel (or issue preclusion). Apply only to new action.


	Merger - if P wins the 1st action, his claim is merged into his judgment.  He can’t later sue the same D on the same cause of action for higher damages.


	Bar - if P loses his 1st action, he is barred from suing again on that cause of action.


	Collateral estoppel -prevents re-litigation of a particular issue of fact or law.  Even in a different cause of action the same parties is “collaterly estopped” from claiming that issue should have been decided differently that is was on 1st action.





Restatement 2nd of Judgments, §17: Effects of Former Adjudication - General Rules.(Merger, Bar, Collateral Estoppel)


Restatement 2nd of Judgments, §18: Judgment for Plaintiff -the general rule of Merger.


Restatement 2nd of Judgments, §19: Judgment for D - the general rule of Bar





YIII-1-2. The Full Faith and Credit Clause. 


Special problems arise when two related suits occur in different jurisdictions (two different states or state & federal court).  Second court’s handling of the first court’s judgment is governed by a general principle called (full faith and credit).


	US Constitution, Art.IY, §1:  Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every other State.  And the congress may by general Laws prescribe the Manner in which such Acts, Records and Proceedings shall be proved, and the Effect thereof.- requires each state to give to the judgment of any other state the same effect that judgment would have in the state which rendered it.





Misinterpretation of another state’s law: State A must give Full Faith and Credit to an adjudication of State B, even if that judgment was based on a misinterpretation of the laws of State A.


	Fauntleroy v. Lum: A gambling debt is contracted in Missisipi (MS).  The debt is sued on in Missouri (MU), which holds that since the MS courts would enforce such a debt, it will do likewise.  The judgment is then sued on in a Mississippi court.  Even if the MS court knows that that state’s highest court would not enforce the debt, and that the MU judgment was thus based on an erroneous construction of MS law, it must still grant enforcement of the MS judgment.





YIII-2. RECOGNITION OF FOREIGH COUNTRY JUDGMENTS.


No duty to decisions of other countries: There is no constitutional requirement that the judgments of other nations be accorded Full Faith and Credit.  The federal courts, and most state courts, will give FF& C to the adjudications of common-law countries.  As to civil law nations practice varies.


	Hilton v. Guyot: Supreme Court declined to give credit to a French judgment, on the grounds that the French courts did not give credit to American judgments.





Johnston v. Cie. Generale Transatlantique: Action by P, as sole surviving partner of Riske & Johnston, against the D.  Judgment was granted for P on verdict directed by the court, and affirmed by the ApDiv, and defendant appeals.


Held:  Reversed, and complaint dismissed.  Judgment of French court upon merits held to be given full faith and credit, and conclusive of action on same cause by unsuccessful P in New York courts.


New York courts held not bound by decision of Supreme Court as to recognition of private rights acquired under French judgment.  New York court is not bound by decision of Supreme Court of United States as to effect to be given judgment of court of France and enforcement of private rights acquired thereunder.





Uniform Foreign Money-Judgment Recognition Act (NY Version):


C.P.L.R. Art.53 - Recognition of foreign country money judgments.


Grounds for non-recognition: 


(a) No recognition.


if judgment was rendered under a system which does not provide impartial tribunals or procedures compatible with the requirements of due process of law


the foreign court did not have personal jurisdiction over D


	      (b) A foreign country judgment need not be recognized:


for.court didn’t have jurisdiction over a subject matter


D didn’t receive notice of proceedings in sufficient time


judgment obtained by fraud


cause of action is repugnant to the public policy of the state


judgment conflicts with another final and conclusive judgment


proceeding in the for.court was contrary to a settled already agreements between parties


in the case of jurisdiction based only on personal service, the foreign court was a seriously inconvenient forum for the trial of the action.





Personal Jurisdiction.


Bases of Jurisdiction: personally served, consent by appearance, D agreed to submit to jurisdiction, domicile, business office- proceeding out of the business, D operated auto or airplane in for.state and proceeding out of this operation, other recognized by court.


Stay in case of appeal


The court may stay the proceedings until the appeal has been determined or till expiration of time to appeal.


Recognition in other situations. -this article doesn’t prevent the recognition of a foreign country judgment in situations not covered by this article.





�
YIII-3. COLLATERAL ESTOPPEL.


YIII-3-1. The Basic Rule.


A judgment for the P or D is conclusive in a subseequent action on a different cause of action between them or their privies, as to issues actually litigated and essential to the judgment in the first action.  Conclusive effect of the first judgment is called collateral estoppel.


Requirements: 


1.  Actually litigated - the issue of fact must have been a subject of trial, with evidence presented on it and a decision rendered by the trier of fact.  If a default or consent judgment is entered, there is not collateral estoppel as the the fact issues that would have been tried had the case gone forward.


2. Issues of Fact Essential to the Judgment - 


(1) it must be clear exactly how the issue was decided by the trier of fact.


	Example: in a negligence case if D claimed contributory negligence of P.  Jury renders general verdict for D, decision will have no collateral estoppel since there is no way of knowing whether jury found that D was not negligent or that P was contributory negligent, or both.    But if jury found for P for the full amount of his injuries, it clearly had to decide that D was negligent and P was not.  Both issues could have collat.estop.


	(2) the judgment must depend  on the issue of fact decided.


	Example: if, in PI action, jury finds that neither P nor D was negligent - thereby rendering a verdict for D - the finding that P was not negligent was not essential to judgment and will have no coll.estop. in a later suit.


	(3) Essential fact rules tends to reduce cases in which col.est. can be applied. 


Rest.2nd of Judgments §27: Issue Preclusion - General Rule.


 When an issue of fact or law is actually litigated and determined by a valid and final judgment, and the determination is essential to the judgment, the determination is conclusive in a subsequent action between the parties, whether on the same or a different claim.


Comment: a) Subsequent action between the same parties.  The rule is effective where the 2nd action between the same parties.  The effect of judgment for the D in the 1st action may be to require a judgment for D in the 2nd action.


Illustration:


A v. B for interest on promissory note. B denies the execution of the note.  Judgment for B.  Then A sues B for 2nd installment of interest.  Determination that B did not execute the note is conclusive in a 2nd action.


A v. B for failure to deliver goods on 1/1/82.  B defends that K should be rescinded b/c of A’s fraud.  Judgment for A.  Then A sues B for failure to deliver on 7/7/82 in accordance with the same K.  B is precluded by the prior judgment from seeking rescission on the fraud basis, but  B can  bring up other defenses.





YIII-3-2. The Question of Mutuality.


	Doctrine of mutuality - No strangers’ use of collateral estoppel.  A party not bound by an earlier judgment (not a party to it) could not use that judgment to bind his adversary who had been a party to the former action.  


Most courts no longer recognize the general principle of mutuality.  While many courts refuse in particular circumstances to allow the use of estoppel by one not a party to the first action, it is no longer a general rule that a stranger to the first action cannot benefit from findings of fact made against his adverrsary. 





Bernhard v. Bank of America:  In this case the first major assault on the mutuality doctrine came.  P sued the executor of an estate to which she was a beneficiary, claiming that he had wrongfully taken money form the deceased’s bank account and placed it in his own.  It was held that the executor had been the legitimate recipient of a gift from the deceased.  P then tried to sue the bank for allowing this withdrawal.  The bank succeded in collaterally estopping her from relitigating the issue of whether the withdrawal was legitimate.


	Held: no satisfactory rationalization has been advanced for the requirment of mutuality.  Decision went on to state that only three questions are pertinent in deciding whether to allow collateral estoppel: 


Was the issue decided in the prior adjudication (decision) identical with the one presented in the action in question? 


Was there a final judgment on the merits?


Was the party against whom the plea is asserted a party or in privity with a party to the prior adjudication?


	If the answer to each of these questions is “yes”, then estoppel is to be allowed in spite of the absence of mutuality.


Blonder-Tongue Laboratories v. University of Illinois Foundation:  here Sup. Court first began to abrogate (revoke) the mutuality requirement for the federal system.


Sup.Court affirmed as to one of said patents, and certiorari was granted. 


	D owned, by assignment, a patent for a radio and TV antenna.  In an infringement action against an antenna manufacturer, a trial court held the Foudantion’s patent invalid.  But, in a second action against a different D, the patent was held to be valid.


 The Supreme Court held that in patent infringement suit, patentee is estopped to assert validity of patent that has been declared invalid in prior suit in federal court against a different defendant, unless patentee demonstrates that he did not have full and fair opportunity, procedurally, substantively, and evidentially, to litigate the validity of his patent in the prior suit.


Triplett case decided before Bernhard, here US SupCourt reaffirmed the rule that a holding that a patent was invalid did not preclude a patent holder from asserting the validity of the patent in subsequent litigation against different Ds.  In Blonder Court specifically requested the parties to discuss the vitality of the Triplett rule.  The Court then offered its own views on the propriety of nonmutual preclusion.  Ultimately, Court overruled Triplett to the extent if forecloses a plea of estoppel by one facing a charge of infringement of a patent that has once been declared invalid.


	This case became as authority for nonmutual preclusion in all types of substantive claims.  One of the important rationale: saving amount of judicial time and others.
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